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PREFACE. 


The  object  of  this  work  is  to  place  before  the  English 
reader,  in  the  form  of  a  Code,  the  most  original  and  not 
the  least  valuable  portion  of  Latin  Literature.  In  the 
Introduction  the  method  of  arrangement  is  explained, 
together  with  the  reasons  that  make  it  expedient  to 
depart  from  the  plan  of  the  Eoman  Institutional  writers. 
The  student,  it  is  believed,  wiU  be  greatly  assisted  by  the 
uniformity  of  the  new  order  of  exposition. 

Through  the  writings  of  Sir  Henry  S.  Maine,  the 
importance  of  considering  Law  in  its  historical  aspect  has 
been  deeply  impressed  upon  English  students.  In  tracing 
the  development  of  Legal  Conceptions,  the  Roman  Law, 
owing  to  the  remarkable  continuity  of  its  history, 
possesses  a  singular  value.  In  this  treatise,  accordingly, 
are  set  forth  the  chief  steps  in  the  progress  of  the  Civil 
Law  from  the  time  of  the  XII  Tables  to  the  end  of 
Justinian's  reign — a  period  of  nearly  a  thousand  years. 

For  the  convenience  of  students,  a  translation  of  the 
Institutes  of  Justinian,  and  (where  any  difference  exists) 
of  the  Institutes  of  Gains,  is  embodied  in  the  text  as  part 
of  the  exposition.  The  passages  taken  from  Gains  and 
Justinian  are  distinguished  by  a  difference  of  type.  It 
has  not  been  deemed  advisable  to  translate  Latin  technical 
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vi  PREFACE. 

phrases  by  doubtful  English  equivalents.  No  one  can 
hope  to  master  the  doctrines  of  the  Roman  jurists"  without 
some  acquaintance  with  their  technical  language.  It  has 
therefore  been  thought  best  to  familiarise  the  reader  with 
the  Latin  terms  by  retaining  them  in  the  original,  along 
with  paraphrase  or  explanation.  The  text  of  Buschke  has 
been  almost  invariably  followed ;  and  as  that  is  published 
in  a  cheap  and  convenient  form,  it  has  been  determined 
not  to  print  the  Institutes  in  Latin. 

On  the  obscure  and  difficult  topic  of  the  relation  of 
Possession  to  Ownership  a  theory  is  broached  that  throws 
an  interesting  light  on  the  history  of  the  Roman  Law  of 
Property,  On  another  subject — ^the  history  of  Contract 
and  the  connection  of  Contract  with  Property — an 
account  is  given  that  differs  from  the  opinions  of  several 
distinguished  jurists.  This  difference  has  led  to  a  new 
statement  of  the  principles  and  history  of  the  Roman 
Law  of  Contract. 

The  /services  of  Mr.  J,  Morrison  Davidson,  of  the  Middle 
Temple,  in  revising  the  translations  and  proof-sheets  of  the 
first  two  Books,  require  grateful  acknowledgment. 


6  Pump  Court,  Temple, 
May  1876. 
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INTKODUCTION. 


IN  every  progreseive  country  a  time  comeB  when  the  law 
attains  such  dimensions,  that  attention  is  earnestly  given  to 
the  consideration  of  judicious  arrangement  as  a  means  of  light- 
ening the  burden  on  the  understanding  and  the  memory.  In 
dealing  with  this  problem  at  the  present  day,  we  have  the 
advantage  of  watching  the  experiments  in  classification  made 
by  the  students  of  natural  science.  It  is  true  that  the  particular 
classification  adopted  in  zoology,  botany,  chemistry,  or  miner- 
alogy cannot  be  directly  copied ;  but  the  experience  gained  in 
those  subjects  is  of  value  in  guiding  us  to  the  principles  of 
sound  classification.  "The  ends  of  scientific  classification," 
says  Mr.  J.  S.  Mill  (Logic,  vol.  ii.  p.  264),  "are  best  answered 
when  the  objects  are  formed  into  groups,  respecting  which  a 
greater  number  of  general  propositions  can  be  made,  and  those 
propositions  more  important,  than  could  be  made  respecting  any 
other  groups  into  which  the  same  things  could  be  distributed." 
This  is  a  fair  statement  of  the  merits  of  a  classification  that  is 
really  scientific,  as  distinguished  firom  one  that  is  merely  logical. 
It  ^wrould  express  the  difference  between  the  natural  system  of 
De  CandoUe  in  the  arrangement  of  plants  and  the  artificial 
system  of  Linnaeus.  Pure  logic  is  satisfied  if  the  groups  into 
which  things  are  divided  are  distinct,  and  if  they  embrace  all 
the  objects ;  but  a  good  classification  ought  to  aim  at  more,  and 
to  arrange  the  objects  in  groups  where  the  points  of  resemblance 
are  numerous  and  important. 

The  classification  adopted  in  this  work  may  be  understood 
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from  a  consideration  of  the  subject-matter  of  law.  The  subject- 
matter  of  law  is  commands — general  rules  intended  to  govern 
men  in  their  conduct  towards  each  other.  "Law"  may  be 
defined  suflSciently  for  the  present  purpose  as  a  command  of 
the  Sovereign  to  all  persons  in  given  circumstances  to  do  or 
not  to  do  something,  which  persons  will  be  visited  with  some 
evil  by  the  Sovereign  if  they  disobey.  But  in  the  Civil  Law,  we 
are  concerned  with  a  particular  class  only  of  such  commands ; 
namely,  those  in  which  the  command  is  made  in  the  interest 
of  some  specified  individual  or  individuals,  who  thereupon 
are  said  to  have  a  right  to  insist  on  the  performance  of  the 
command.  Thus  if  A  has  agreed  with  B  to  sell  him  a  house,  A 
may  be  said  to  be  commanded  by  the  Sovereign  to  perform  his 
agreement,  subject  to  the  evil,  if  he  fails  to  do  so,  of  giving 
compensation  to  B.  A  is  said  to  be  bound  or  to  be  under  a 
Duty  to  deliver  the  house,  and  B  is  said  to  have  a  Right  to  the 
delivery.  Li  the  Civil  Law,  Duty  and  Right  are  correlative 
terms.  No  Duty  is  imposed  except  in  the  interest  of  some 
specified  person,  who  thus  has  a  Right,  and  no  Right  can  exist 
except  by  imposing  on  another  some  Duty. 

The  subject-matter  of  the  Civil  Law  may  thus  be  described 
as  Rights  and  Duties.  If  now  a  Duty  is  not  performed,  by 
what  means  may  the  person  having  a  Right  to  performance 
obtain  redi'ess  ?  The  answer  to  this  question  is  to  be  found  in 
the  topic  of  Civil  Procedure.  Every  State  that  has  law  worthy 
of  the  name  must  necessarily  possess  a  judicial  machinery,  by 
which  the  existence  of  disputed  rights  may  be  determined,  and 
redress  given  when  a  duty  is  not  performed.  Hence  emerges 
the  first  main  division.  The  Roman  Law  of  Procedure  occupies 
Book  IV. 

The  leading  divisions  of  Rights  and  Duties  must  be  sought 
in  their  most  elementary  characteristics.  The  object  of  law  is 
to  prevent  harm  and  ensure  benefits.  The  acts  forbidden  by 
law  are,  or  are  supposed  to  be,  noxious ;  the  acts  required  are, 
or  are  supposed  to  be,  beneficial.  Now  it  is  manifestly  easier 
to  prevent  harm  than  to  promote  good.  It  is  easy  to  say, 
"  Thou  shalt  not  kill ; "  it  is  harder  to  say,  "  Thou  shalt  save 
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from  death,  if  it  be  in  thy  power."  In  moral  guilt  there  may 
be  little  difference  between  the  man  that  pushes  another  into 
deep  water,  and  the  man  that,  seeing  him  there  in  danger  of 
drowning,  refuses  to  admit  him  into  his  boat;  but  in  law, 
between  those  men  lies  the  gulf  that  separates  innocence  from 
the  gravest  of  crimes. 

In  making  a  distinction  between  Acts  and  Forbearances,  we 
touch  upon  something  that  has  a  practical,  as  well  as  a  logical, 
value.  The  State  entertains  no  difficulty  in  requiring  all  men 
universally  to  forbear  from  doing  harm ;  but  it  seldom  ventures 
to  impose  on  men  generally  the  duty  of  rendering  services.  All 
men  must  "  not  kill; "  but  only  parents  and  guardians  or  specified 
individuals  are  bound  to  preserve  the  life  of  others.  This  is  a 
type  of  many  cases.  Duties  to  forbear  bind  all  men  generally ; 
duties  to  do  are  imposed  on  specified  individuals,  and  foi;"  the 
most  part  not  without  their  own  consent.  Some  few  duties  to 
forbear  (generally  or  always  of  the  nature  of  forbearance  to 
exercise  a  Right)  are  imposed  on  specified  individuals  only. 
We  may  thus  divide  Duties  (and  by  implication  Rights)  into 
two  classes. 

I.  Duties  binding  all  men  generally.  These  are  always 
Duties  to  forbear,  or  Negative  Duties. 

The  correlative  Rights  are  called  Rights  in  rem, 

II.  Duties  binding  specified  individuals  only.  These  are 
nearly  always  Duties  to  do,  or  Positive  Duties.  Sometimes, 
however,  they  are  Negative  Duties. 

The  correlative  Rights  are  called  Rights  in  personam. 

The  phrases  in  rem  and  in  personam  are  used  by  the  Roman 
jurists  in  an  analogous  sense.  They  did  not  possess  the  words 
Right  and  Duty,  nor  the  analysis  expressed  by  those  words. 
They  employ  the  phraseology  chiefly  in  the  case  of  actions,  as 
in  the  following  passages : — 

An  action  is  nothing  else  bu^  the  right  to  follow  up  by  leg^l  proceedings 
what  is  one's  due.     (J.  4,  6,  pr.) 
It  remains  to  speak  of  actions.    If  now  we  ask  how  many  kinds  of  actions 
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X  INTRODUCTION. 

there  are,  it  seems  true  to  say  there  are  two,  in  rem  and  in  personam. 
Those  that  have  said  there  are  four — a  number  reached  by  bringing  in  the 
kinds  of  sponsiones — have  not  observed  that  they  have  brought  some  species 
of  actions  in  among  the  kinds  (^genera).    (G.  4,  i.) 

Of  all  actions  in  which  a  question  between  parties  is  raised  on  any 
matter  before  judges  or  arbiters,  the  chief  division  is  into  two  distinct 
kinds,  namely,  in  rem  (for  a  thing),  and  in  personam  (against  a  person). 
(J.  4,  6,  I.) 

The  actions  a  man  brings  against  a  person  under  an  obligation  to  him, 
either  by  reason  of  contract  or  of  wrong-doing  {ex  maleficio\  are  actions  in 
personam  given  to  meet  the  case.  In  them  he  alleges  in  his  statement  of 
claim  that  his  opponent  ought  to  give  or  do  [or  furnish]  something,  or  he 
puts  it  in  certain  other  ways.     (J.  4,  6,  i  ;  G.  4,  2.) 

An  action  is  in  rem  when  we  allege  in  the  statement  of  claim  either  that 
a  corporeal  thing  is  ours,  or  that  we  may  avail  ourselves  of  some  right— of 
use  or  usufruct,  for  instance ;  of  passing,  driving  beasts,  or  leading  water ; 
or  of  building  higher,  or  of  prospect.  The  opponent,  again,  has  a  negative 
action  quite  the  other  way.    (G.  4,  3.) 

An  action  may  be  brought  against  a  man  that  is  under  no  leg^  obligation, 
but  against  whom  some  one  is  moving  about  something  in  dispute.  In  this 
case  the  actions  that  are  given  are  in  rem.  If,  for  instance,  a  man  is  in  pos- 
session of  some  corporeal  thing  which  Titius  affirms  is  his,  and  the  possessor 
says  he  is  owner,  then  if  Titius  alleges  in  the  statement  of  claim  that  it  is 
his,  the  action  is  in  rem.  Similarly,  if  a  man  brings  an  action  to  assert  a 
right  he  claims  over  a  thing — a  farm  for  instance,  or  a  house,  or  a  right  of 
usufruct,  or  of  passage  over  a  neighbour's  farm,  or  of  driving  beasts,  or  of 
leading  water  from  a  neighbour's  farm — the  action  is  in  rem.  The  action  to 
assert  a  right  to  landed  estates  in  town  is  of  the  same  kind ;  as  when  one 
brings  an  action  to  assert  a  right  he  claims  to  raise  his  house  higher  or  to  a 
prospect,  or  to  throw  out  anything,  or  to  run  a  beam  into  a  neighbour's 
house.  On  the  contrary,  too,  return  actions  have  been  given  in  regard  to 
usufruct  and  servitude  over  landed  estates  both  in  country  and  in  town  ;  so 
that  a  man  can  allege  in  his  statement  of  claim  that  his  opponent  has  not  a 
right  to  a  usufruct,  to  pass,  to  drive  beasts  or  lead  water,  and  again  to  build 
higher,  to  have  a  prospect,  to  throw  away  something,  to  run  in  a  beam : 
these  actions  too  are  in  rem^  but  negative.  An  action  of  this  kind  is  not 
given  in  disputes  about  corporeal  things.  In  them  the  plaintiff  is  the  man 
not  in  possession  ;  and  the  man  in  possession  has  no  action  given  him  by 
which  he  can  deny  that  the  thing  is  the  other's.  One  case  no  doubt  there  is 
in  which  the  man  in  possession  none  the  less  comes  to  play  the  part  of 
plaintiff,  as  will  appear  more  fittingly  in  our  larger  took,  the  Digest. 
0.  4,  6,  1-2.) 

Actions  in  rem  we  call  vindicationes  (claims  to  a  thing) :  actions  in 
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f€rsonamy  in  which  it  is  alleged  in  the  statement  of  claim  that  one  ought  to 
give  or  do  something,  are  called  condictiones.    (J.  4,  6,  15  ;  G.  4,  5.)  * 

Bights  in  rem  correspond  to  Universal,  Negative  Duties. 
They  may  be  divided  into  three  classes.  In  the  first  class,  the 
Duties  may  be  expressed  in  the  general  form,  **  Thou  shalt  not 
harm  any  free  manf^  in  the  second,  **Thou  shalt  not  harm  or 
take  away  the  persona  that  are  his ; "  and  in  the  third,  "  Thou 
shalt  not  harm  or  take  away  the  animals  and  things  that  are  his." 
The  rights  that  a  freeman  has  to  himself  differ  from  the  rights 
he  haa  to  the  persons  that  belong  to  him,  and  these  again  from 
his  rights  to  the  animals  and  things  that  belong  to  him. 

The  first  class,  then,  of  Rights  in  reniy  are  the  Rights  that  a 

'  In  ftn  artio  in  rem,  no  Duty  is  alleged  against  any  specified  person  ;  but  the 
plaintiff  simply  alleges  a  Bight  in  himself.  In  an  actio  in  personam  a  breach  of 
Doty  waa  alleged  against  a  specified  individual  Thus  an  actio  in  rem  positively 
affirmed  a  right,  and  by  implication  indicated  a  duty  binding  on  all  men  generally. 

Evefy  actio  in  rem  is  a  remedy  for  a  right  in  rem  ;  but  every  actio  in  personam  is 
not  used  to  enfoirce  rights  in  personam.  Delicts,  which  are  violations  of  rights  in  rem, 
are  ponraed  by  actumcs  in  personam,  (See  p.  xxxvi)  It  is  to  the  fact  that  the 
RoouuDfi  looked  at  the  distinction  expressed  by  the  words  in  rem  and  in  personam  from 
die  point  of  view  of  actUmet  and  not  of  Rights,  that  some  of  the  most  marked  peculi- 
aiitiea  of  their  classifications  are  to  be  attributed.  An  undue  prominence  was  thus 
giv«n  to  the  accidental  forms  of  pleading. 

A  few  other  examples  of  the  expressions  in  rem  and  in  personam  may  be  cited. 
Agreements  {pacta)  might  be  either  in  rem  or  m  personam.  (D.  2,  14,  7,  8.)  Thus 
if  I,  a  creditor,  agree  "  not  to  sue,**  the  debt  is  extinguished,  and  neither  the  heirs  of 
the  debtor  nor  his  sureties  can  be  troubled.  But  if  I  agree  **  not  to  sue  the  debtor, 
Tasoob  Tltias/'  it  is  open  to  me  to  sue  his  sureties ;  or,  if  it  was  so  understood,  his  heirs. 
(I>.  2,  14,  57,  1.)  Lncius  Titius  is  a  specified  individual,  and  an  agreement  in  favour 
of  him  alone  is  said  to  be  a  pactum  in  personam ;  on  the  other  hand,  an  agreement 
jpeaeiaDy  in  favour  of  all  persons  that  are  liable  is  called  a  pactum  in  rem. 

When  a  creditor  applied  to  be  put  in  possession  of  the  goods  of  his  debtor,  the 
beiefit  of  the  act  accrued  to  all  the  other  creditors,  and  the  goods  when  sold  were 
prided  among  them.  The  bankruptcy  (missio  in  possessionem)  was  said  to  be  allowed 
not  for  the  benefit  of  the  applicant  alone  {personae  solius  petentis)^  but  to  be  general 
(ui  rem),  in  favour  of  all  having  claims  against  the  debtor.     (D.  42,  5,  12,  pr.) 

A  contract  or  other  transaction  was  made  void  equally  by  force  or  fraud.  But 
tfcflic  was  a  difference  between  them.  A  contract  obtained  by  the  fraud  of  the  creditor 
vas  Tood ;  but  it  was  not  void  if  the  frand  were  by  any  one  else.  But  a  contract  pro- 
cared  by  force  was  void,  by  whomsoever  the  force  was  exerted.  The  edict  making  the 
cjaciao  of  force  by  all  men  without  distinction  a  reason  for  invalidating  a  contract 
wm  said  to  be  m  rm.     (D.  4,  2,  9,  1  ;  D.  43,  24,  5,  13.) 

Under  an  edict  of  the  Praetor,  any  one  threatened  with  injury  by  any  alteration  of 
a  bcdlding  or  construction  conld  formally  prohibit  the  change,  and  the  person  making 
te  change  conld  not  then  proceed  until  he  had  obtained  the  authority  of  the  Praetor. 
Una  prohibition  was  called  nuntiatio  operis  novi.  As  it  was  a  general  prohibition  to 
an  who  mi^t  seek  to  do  what  was  forbidden,  it  was  said  to  be  in  rem,     (D.  39, 1, 10.) 


Digiti 


ized  by  Google 


xii  INTRODUCTION. 

free  man  has  in  respect  of  his  own  personality — such  as  his  right 
to  life,  liberty,  immunity  from  wilftil  harm,  and  to  his  good 
name.  What,  for  example,  is  the  meaning  of  a  "  right  to 
liberty"?  It  means  that  all  men  are  bound  to  abstain  from 
interfering  with  a  man's  freedom  of  action,  except  in  the  cases 
where  such  constraint  is  authorised  by  law.  This  duty  is 
negative;  it  is  a  duty  to  forbear;  and  it  binds  all  men 
generally.  The  right  to  freedom  is  therefore  a  right  in  rem. 
One  characteristic  of  these  rights  is  worthy  of  remark.  Not 
only  the  Duty  but  the  corresponding  Right  is  universal — 
among  free  men.  All  men  have  such  Rights ;  all  men  owe 
these  Duties.  They  are  Duties  owing  6y  all  men  to  all  men. 
The  corresponding  Rights  are  universal  and  primary.  Without 
these  Rights  no  others  could  exist.  A  man  that  had  not  a 
Right  to  himself  could  not  have  a  right  to  anything  else. 
Such  Rights,  moreover,  precede  others  not  only  in  a  logical 
but  also  in  a  historical  order.  On  every  ground,  therefore,  as 
the  simple,  elementary,  primordial  rights  of  men,  these  deserve 
the  first  place  in  a  scheme  of  classification. 

The  second  group,  of  which  the  most  striking  example  is 
Slavery,  consists  of  those  Rights  in  rem  that  a  free  man  could 
have  over  other  human  beings.  A  slave  owed  his  master  no 
Duties  (p.  14).  As  against  the  slave,  the  master  had  no  Rights. 
But  as  against  aU  the  world  he  had  rights  in  respect  of  the 
slave,  for  all  men  generally  were  bound  not  to  harm  or  take 
away  the  slave  from  the  master.  In  what  respects  the  rights 
of  a  master  over  his  slaves  differed  from  his  rights  to  his 
ox,  or  to  any  other  article  of  property,  will  duly  appear.  It  is 
enough  here  to  say  that  there  are  sufficient  reasons  for  separat- 
ing the  group  that  consists  of  Slavery,  Poteatas,  ManttSj  Manci^ 
pium,  from  Ownership,  to  which  in  most  points  it  is  very 
closely  allied. 

The  third  group  of  rights  in  rem  corresponds  with  Property 
in  the  widest  sense. 

Rights  in  personam  are  divided  not  according  to  their  objects, 
but  in  respect  of  their  origin.  Most  Positive  Duties  are  imposed 
on  individuals  only  "^^4th  their  consent ;  in  other  words,  by  Con- 
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tract.  In  a  very  few  cases,  duties  are  imposed  on  persons 
without  their  express  consent,  but  under  circumstances  where, 
if  their  consent  may.  not  be  presumed,  it  at  least,  in  fairness, 
ought  to  be  given.  These  cases  are  known  under  the  name  of 
QuASl-CoNTRACT.  In  other  cases.  Duties  are  imposed  upon 
persons  without  regard  to  their  consent,  as  in  the  case  of 
Patron  and  Freedman,  Parent  and  Child,  and  Tutela.  For  these 
cases  I  have  ventured  to  employ  the  term  "  Status,** — a  word 
that  in  jurisprudence  has  been  much  given  to  wandering  at 
large,  and  may  now,  without  impropriety,  be  assigned  to  a 
useful  and  unoccupied  position. 

In  all  the  groups  that  are  included  in  the  present  work  under 
Uie  foregoing  divisions,  it  may  be  said  that  each  species  either 
consists  wholly  of  one  kind  of  Rights  {in  rem  or  in  personam)^  or 
consists  of  one  kind  of  Rights  in  so  predominant  a  degree  that 
no  difficulty  arises.  But  a  very  extensive  and  complex  topic 
remains  outside  both  categories.  If  mere  logical  distinctions 
were  to  be  pedantically  adhered  to,  the  subject  of  Inheritance 
iprould  be  taken  under  Rights  in  rem.  The  right  of  an  Heir  in 
the'  Roman  Law  was  a  Right  in  rem,  and  both  theoretically 
and  practically  was  dealt  with  as  a  kind  of  property.  But 
Inheritance  has  a  peculiarly  complex  and  distinctive  character. 
It  includes  Rights  both  in  rem  and  in  personam ;  and  not  merely 
Bights,  but  Duties  or  liabilities.  While,  therefore, •it  must  be 
taken  as  a  distinct  group  if  placed  imder  the  head  of  Rights  in 
rem,  there  is  an  inconvenience  in  taking  it  up  before  the  consider- 
ation of  Rights  in  personam.  The  simple  ought  to  go  before  the 
complex,  and  the  separate  groups  of  rights  should  be  discussed 
before  entering  on  so  complicated  a  form  of  succession  as 
Inheritance.  Legacy,  as  a  mode  of  acquiring  individual  rights, 
ought  in  strictness  to  appear  in  Book  I.  and  Book  II.  as  an 
Investitive  Fact.  But  Legacy  cannot  be  discussed  except  after 
Wills;  and  in  the  Roman  Law,  the  proper  place  for  Wills  is  among 
the  Investitive  Facts  of  Inheritance.  L  egacy  must  unavoidably 
be  taken  after  Inheritance. 

In  dividing  a  subject,  we  come  at  last  upon  groups  that 
cannot  with  advantage  be  further  subdivided.    In  the  Table  of 
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Contents  these  groups  are  printed  in  capitals.^  In  conformity 
with  the  plan  of  the  present  work,  each  group  is  distinguished 
by  the  special  Rights  or  Duties  that  characterise  it.  In  de- 
termining what  shall  be  species,  little  diflSculty  occurs:  a 
comparison  of  the  Table  of  Contents  with  the  order  followed 
by  Gains  and  Justinian  will  show  that  to  a  great  extent  the 
task  of  an  expositor  is  simply  to  take  out  what  is  implicitly, 
although  obscurely,  in  the  text-books. 

But  in  the  order  adopted  for  expounding  the  groups  or  species, 
this  work  introduces  a  plan  not  hitherto  followed  by  law  books, 
nor  even  by  treatises  on  natural  science,  where  the  conceptions 
of  scientific  arrangement  have  been  most  fully  carried  out.  Pro- 
fessor Bain  (Logic  of  Induction,  p.  248),  in  poiating  out  the 
defects  of  writers  in  the  natural  sciences,  makes  the  following 
pertinent  observation: — "In  chemistry,  no  less  than  in  the 
natural  history  sciences,  a  regular  and  uniform  plan  in  the  descrip^ 
tive  arrangement  is  more  than  an  aid  to  memory ;  it  is,  further,  an 
instrument  of  investigation."  In  the  following  exposition  two 
rules  have  been  observed — (1)  That  the  order  of  exposition 
should  be  imiform ;  that  in  whatever  manner  we  arrange  the 
details  of  one  group,  we  should  arrange  the  details  of  all  other 
groups ;  and  (2)  that  the  details  under  each  group  should  be 
arranged  in  divisions  that  shall  be  exhaustive  and  mutually 
exclusive.  Uniformity  is  at  once  the  merit  and  the  test  of  a 
classification.  If  the  groups  are  selected  on  a  sound  principle, 
they  must  admit  of  uniform  exposition  ;  if  they  admit  of  uni- 
form exposition,  they  must  have  been  selected  on  a  sound 
principle. 

In  the  present  state  of  Comparative  Jurisprudence,  a  sound 
and  uniform  system  of  exposition  has  a  special  importance. 
Much  of  the  future  progress  of  the  scientific  study  of  law  must 
be  sought  in  a  comparison  between  the  laws  of  different 
countries.  The  presence  or  absence,  the  fulness  or  scanti- 
ness of  particular  topics  of  law,  gives  a  ready  measure  of  the 
difference  between  two  states  of  civilisation.    Thus, — to  take 

*  Those  printed  in  italic  capitals  were  obsolete  in  the  time  of  Justinian,  or  were 
actually  abolished  by  him. 
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the  division  of  Bights  in  rem  in  respect  of  other  human  beings, 
and  comparing  the  age  of  Gains  with  Justinian,  we  have  to 
remark  the  disappearance  of  three  forms  {Manusy  Mancipium^ 
and  Tutela  Mulierum).  Comparing,  again,  the  Institutes  of 
Jnstinian  with  English  law,  we  observe  that  other  two  (Slavery, 
P&Uitas)  also  disappear.  Take  again  Status.  The  relation  of 
patron  and  freedman  disappears  in  modem  law,  but  the  other 
branches  are  more  fully  represented  in  modern  than  in  Roman 
law.  The  meaning  of  this  change  appears  at  a  glance.  It  is,  that 
the  old  relation  of  ownership  has  given  way  to  one  of  reciprocal 
dudes.  Again,  the  chief  contents  of  the  Law  of  Inheritance 
would  find  a  different  place  in  a  modem  code,  and  we  should 
thoB  avoid  the  inelegance  of  treating  Legacy  as  an  appendage 
to  Universal  Succession :  but  it  would  not  be  possible  to  give 
a  more  just  and  vivid  idea  of  the  character  of  Inheritance  in,  the 
Eoman  Law,  than  by  assigning  to  it  a  distinct  and  peculiar  place. 
The  order  of  exposition  followed  is  expressed  by  the  several 
claases,— (I.)     DEFINITION;     (II.)     RIGHTS    AND    DUTIES;     (III.) 

LxviSTrnvE  Facts;  (IV.)  Divestitive  Facts;  (V.)  Trans- 
TEsrrnvE  Facts;  (VI.)  Remedies.  The  nature  of  this  division 
will  be  easily  understood  from  an  example,  say  the  potestas 
enjoyed  by  fathers  over  their  children. 

The  potestas  is  a  group  under  the  sub-class  of  Rights  in  rem. 
The  first  question  naturally  is,  what  is  the  meaning  of  it? 
The  answer  is  in  the  definition.  The  full  scientific  definition 
of  potestas  would  include  a  statement  not  merely  of  the  points 
on  which  it  differs  from  other  kinds  of  Rights  in  rem,  as  Slavery 
or  Menus;  but  an  enumeration  of  the  Rights  of  the  father  over 
4e  son,  and  the  Rights,  if  any,  of  the  son  against  the  father. 
But  advantage  may  be  taken  of  a  very  convenient  distinction 
idopted  by  Mr.  Mill  in  his  Logic  (vol.  I.  p.  155)  to  define 
^stas  in  a  less  exhaustive  and  more  summary  manner.  In 
4e «  definition,  '^  then,  of  a  group,  is  given  not  a  complete  state- 
nientof  the  essence  of  a  species,  but  only  as  much  as  is  necessary 
to  diBtinguish  it  from  other  groups  in  the  same  class,  while  a 
*parate  division  is  assigned  to  the  enumeration  of  Rights 
AID  Duties. 
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When  the  nature  of  the  potestas  and  the  rights  and  liabilities 
of  the  father  are  understood,  the  next  question  is,  How  is  this 
group  of  Rights  and  Duties  created?  How  does  a  person 
acquire  over  another  the  rights  summed  up  in  the  word 
"  Potestas  "  f  The  answer  to  this  question  is  given  in  the  words 
used  by  Bentham,  "Investitive  Facts."  The  term  is  not 
quite  satisfactory.  We  may  speak  of  investing  a  man  with 
a  Right,  but  not  so  well  of  investing  him  with  a  Duty.  But 
although  the  association  connected  with  the  word  implies  an 
acquisition  of  gain,  there  is  decided  convenience  in  usingthe  same 
word,  whether  the  question  is  of  Rights  or  Duties,  or  both. 

Corresponding  to  the  Investitive  Facts  are  the  facts  that 
extinguish  the  potestas.  By  what  means  may  a  person  be 
released  from  subjection  to  the  potestas  f  To  this  question  the 
answer  is,  the  Divestitive  Faot^ 

There  remains  a  third  class  of  facts,  at  once  Investitive  and 
Divestitive.  Of  this  nature  is  Adoption.  When  a  person 
transfers  the  rights  he  has  to  another,  the  transfer  divests  him 
of  the  potestas,  and  invests  that  other  with  it  This  is  quite 
distinct  from  the  creation  or  extinction  of  tl^e  potestas.  A 
new  descriptive  term  is  wanted,  and  after  the  analogy  of  the 
other  words,  "  Transvestitive"  has  been  coined  for  the 
purpose. 

After  examining  the  Rights  and  Duties  expressed  by  the 
word  potestas,  and  the  circumstances  under  which  such  rights 
may  be  created,  extinguished,  or  transferred,  we  come  at  last 
to  a  consideration  of  the  REMEDIES  applicable  to  the  fore- 
going Rights  and  Facts.  By  Remedies,  a  full  account  of  the 
Procedure  to  vindicate  rights  is  not  intended;  but  only  a 
brief  statement  of  the  special  actions  applicable  to  the  several 
groups,  with  any  fects  peculiar  to  them. 

These  divisions,  while  manifestly  distinct,  are  also  exhaus- 
tive. Every  rule  of  law  relating  to  any  group  may  be 
introduced  under  one  of  the  divisions,  and  cannot  be  placed 
in  more  than  one.  Moreover,  the  divisions  correspond  with 
practical  wants.  A  father,  for  example,  or  a  iutor^  desires  to 
know  his  Rights  and  Duties.    The  information  is  at  once  open 
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to  him,  and  he  need  not  trouble  himself  about  Investitive  or 
Kv^tive  Facts  or  Remedies.  Another  person,  again,  wishes 
to  know  whether  he  is  a  tutor,  or  how  he  may  avoid  the  oflSce. 
He  must  look  to  the  Investitive  or  Divestitive  Facts,  and 
he  need  not  concern  himself  with  the  Rights  and  Duties  or 
Remediea  The  Remedies  would  never  be  consulted  except 
when  a  dispute  arose  and  the  parties  contemplated  litigation. 
A  Code  drawn  up  on  this  arrangement  would  thus  be  adapted 
to  &e  wants  of  different  classes  of  persons.  Again,  this 
arrangement  facilitates  comparison.  The  rights  of  a  master 
over  his  slaves  may  be  at  once  compared  with  the  rights  of 
a  iather  over  his  children,  and  of  a  husband  over  his  wife  in 
manu;  and  these  again  with  the  reciprocal  obUgations  of  parent 
and  child  in  the  absence  of  the  poteatasj  and  of  husband  and  wife 
in  the  absence  of  manus.  In  hke  manner  the  Investitive  Facts 
and  Divestitive  Facts  may  be  compared,  and  when  these  are 
enumerated  in  historical  order,  singular  light  is  often  thrown 
upon  the  character  of  Roman  institutions. 
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CunciBM  OF  THS  Obdkb  of  Gaius. 

Hie  Institutes  of  Justdnittn,  fpUowiag  the  Institutea  of  Gains,  adopt  a  threefold 
(Eraiwi  of  the  Civil  Law,  ander  the  names  Persons,  TflurGS,  and  Actions. 

This  division  has  an  appearance  of  logical  exactness.  A  "  person  "  is  not  a  *  *  thing," 
vinle  both  again  are  distinguished  from  an  "action  "  or  civil  process.  In  so  far  as 
the  topic  of  "  actions  "  corresponds,  and  to  a  great  extent  it  does  correspond,  with 
the  head  of  "Civil  Procedure,"  the  division  is  hoth  logical  and  sound.  The 
other  part  of  the  division,  it  is  worthy  of  remark,  proceeds  not  upon  the  character  of 
Ri^ts  and  Duties,  but  upon  the  subjects  (persons)  or  the  objects  (things)  of  Rights 
tod  Duties.  But  law  is  not  concerned  with  Persons  or  Things  in  their  phjrsical  and 
other  qualities  ;  it  has  to  do  with  them  only  in  so  far  as  they  are  subjects  or  objects  of 
Bights  and  Duties.  A  classification,  therefore,  proceeding  upon  a  distinction  between 
"persons  **  and  *'  things,*'  is  almost  inevitably  superficiaL 

''Thing*'  is  a  name  generally  for  any  object  that  can  be  apprehended  by  the 
K&set,  and  chiefly  the  objects  of  touch.  But  in  this  sense  the  term  would  not  serve 
the  purpose  of  Gaius.  Is  a  contract  a  "  thing  "7  If  not^  how  is  Contract  to  be  made 
i  department  of  the  law  concerning  "  things ' '  ?  This  difficulty  was  overcome  in  appear- 
iBce  by  giving  to  the  word  "  thing  '*  a  very  wide  definition.  "  Things  "  were  said  to  be 
^ther  corporeal  or  incorporeaL  Corporeal  things  are  things  that  can  be  touched  ; 
bat  by  iooorporeal  things  the  jurists  did  not  mean  such  things  as  soul,  spirit,  light, 
heat»  &c  ;  they  meant  purely  fictitious  things.  Incorporeal  things  were  mere  legal 
otitieB  [quae  injure  consiitwnt),  such  as  usufruct,  inheritance,  oUtgatio.  But  these 
ve  Qot  "things  "  in  the  ordinary  acceptation  of  the  term ;  they  are  bundles  or  aggre- 
gates of  Ri^ts  and  Duties.  Things  are  thus  divided  into  two  classes : — 
(1.)  Corporeal  things. 
(2.)  Inheritance,  usufruct,  and  other  legal  aggregates. 

Obriously  this  division  is  apparent^  not  real  We  might  as  well  divide  Ain'mft.]iy 
loto— (1)  Vertebrata,  and  (2)  Animal  functions.  But  an  examination  of  the  Institutes 
showi  that  the  division  of  "corporeal  things  "  had  really  as  little  to  do  with  "  things  " 
as  the  other  division  of  "incorporeal  things."  What  was  really  discussed  under  the 
bead  of  "corporeal  things"  was  Ownership  {dominium).  The  apparent  classification 
B  Absurd,  but  the  apparent  is  not  the  real  classification,  and  the  real  classification 
fchnits  of  some  justification.  Practically  we  find  that  the  law  of  Property  (in  the  widest 
■ease,  as  including  usufruct,  servitudes,  &c.),  the  law  of  Inheritance,  and  the  law  of 
^^%o*w,  are  strung  together  and  connected  by  the  irrelevant  idea  of  "things." 
Nominally  the  division  proceeds  upon  "  things  ;  "  really  it  stands  on  the  more  solid 
gnond  of  the  nature  of  the  Rights  and  Duties  in  the  several  gr(Tups. 

If  a  cursory  view  of  the  topics  included  imder  the  Law  of  Tlungs  shows  that  the 
tem  ** thing "  does  not  really  express  attributes  common  to  the  chief  subdivisions, 
Mher inquiry  reveals  that  the  apparent  antithesis  between  "thing  "  and  "person  " 
■  vpially  worthless.    The  division  may  be  thus  stated : — 

J-      '  J 1.  Law  concerning  Persons. 

'  I  2.  Groups  of  Rights  and  Duties. 

Here,  again,  there  is  no  real  opposition  between  the  two  divisions  of  law. 
J^u  law  oonceming  Persons  consists  of   groups  of   Bights   and  Duties ;   and  the 
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groups  of  Rights  and  Duties  necessarily  relate  to  Persons.  There  is,  however, 
more  coherence  in  the  "  Law  oonceming  Persons  '*  than  there  is  in  the  "  Law 
concerning  Things. "  We  may  even  go  so  £ar  as  to  say  that  it  was  the  comparative  . 
unity  and  cohesion  of  the  law  concerning  persons  that  suggested  the  antitiiesia 
of  "  law  concerning  things,"  which  really  has  no  other  bond  of  union  than  that  it  is  not 
the  "  law  relating  to  persons." 

The  topics  considered  under  the  law  relating  to  "  persons  "  are  slavery,  poUstas, 
mantis,  mancipium,  and  tutda.  These  subjects  had,  in  the  early  Roman  Law,  a  certain 
degree  of  connection  that  might  have  justified  their  being  grouped  in  one  class, 
although  that  class  is  most  inaptly  named  by  the  word  ''persons."  The  subjoined 
Table  will  assist  in  making  this  point  dear.* 

If  we  omit  the  class  of  Freedmen  (which  introduces  a  cross-division)  and  add  the 
class  of  persons  that  are  at  once  8ui  juris  and  not  under  any  form  of  guardianship,  we  get 
a  curiously  exact  and  exhaustive  classification  of  Persons.  If  the  citizens  of  Rome 
had  been  assembled,  they  could  all  have  been  arranged  in  the  classes.  Each  would 
have  found  a  place  in  one  class,  and  no  person  would  have  been  entitled  to  go  into  two 
classes.  Thus,  if  a  man  was  ranked  as  a  slave,  he  could  not  appear  in  any  of  the  sub- 
sequent classes  ;  if  a  person  were  under  potestas,  he  could  not  be  in  any  of  the  other 
classes;  and  so  on  throughout.  There  is,  however,  a  more  substantial  ground  for  con- 
necting the  topics  of  the  "  Law  concerning  Persons."  Slavery,  potestcu^  tutela,  &c,  are 
examples  of  subordination.  The  law  of  persons  contains  an  account  of  the  different 
species  of  authority  to  which  a  person  in  Rome  might  be  subjected.  These  facts  point 
to  a  much  closer  connection  between  the  various  groups  brought  under  the  Law  of 
Persons  than  is  found  to  exist  in  the  Law  of  Things.  But  the  case  does  not  end 
there.  Whether  a  person  was  subject  to  one  of  the  kinds  of  authority,  was  a  question 
of  the  utmost  consequence  in  the  practice  of  the  law.  A  slave  or  other  person  subject 
to  authority  laboured  under  numerous  legal  disabilities,  and  naturally  the  first  question 
that  suggested  itself  to  a  legal  adviser  was  whether  his  client  or  the  opponent  was 
under  one  or  other  of  the  species  of  authority.  The  first  books  of  Gains  and  Justinian 
are  occupied  with  a  statement  of  tiie  rules  for  determining  whether  a  given  perso^  was 
in  slavery,  or  under  potestas,  or  tutda,  &c 

But  while  it  is  easy  to  understand  or  even  approve  the  plan  of  Gains  in  giving 
such  prominence  to  the  law  of  Persons,  it  is  a  different  question  whether  in  a  modem 
exposition  of  the  Roman  Law  it  is  necessary  or  wise  to  follow  his  example.  What 
seems  a  fatal  objection  is,  that  if  the  order  of  Gains  be  adopted,  it  leaves  no 
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pmciple  upon  which  the  rest  of  the  law  may  be  arranged  ;  for,  as  has  been  jost 
pointed  out,  no  like  principle  is  to  be  found  in  the  idea  of  "  things."  Again,  it  is 
wdirtkyci  notice  from  the  standpoint  of  Comparative  Jurisprudence  that  the  "Law 
eoBceming  PerMms"  was  a  decaying  branch  of  the  law.  Out  of  the  seven  groups 
dfiBcribed  by  Gains,  three  disappeared  before  the  time  of  Justinian  ;  and  if  we  look 
to  modem  law,  we  find  that  two  out  of  the  remaining  four — namely,  slavery  and  the 
pttatoi—btLve  vanished.  No  writer  would  now  dream  of  beginning  a  treatise  on  law 
«ith  Guardianship — the  sole  surviving  representative  of  the  ancient  **  Law  concern* 
mgPenonB." 

When  the  blanks  in  the  exposition  of  Gains  are  filled  up,  it  appears  that  the 
Sroops  collected  under  the  head  "  Persons  "  fall  into  two  divisions.  The  first  group 
eoofisto  of  relations  resembling,  although  not  in  every  point.  Ownership.  These  are 
sbvery,  potaias,  maniM,  mancipium.  These  several  species. are  characterised  by 
common  attributes  of  marked  importance,  in  regard  to  the  constituent  Rights,  and  also 
to  the  Investitive  and  Divestitive  Facts  and  Remedies.  On  the  other  hand,  the 
rdfttioais  of  patron  and  freedman,  of  parent  and  child  (in  the  absence  of  jtotestas),  6f 
husband  and  wife  (in  the  absence  of  'manu8)t  and  of  tviela  and  cwra,  are  distinguished 
by  reciprocity  of  rights  (the  antithesis  of  Ownership),  and  by  other  circumstances  that 
Bske  it  neceasary  to  put  them  in  a  distinct  class.  They  belong  to  the  division  of 
Bights  m  penonam,  and  in  the  present  work  the  sub-class  they  form  is  called  Status, 

The  law  concerning  things  as  expounded  by  Gaius  contains  three  main  divisions. 
"Hie  first  deals  with  Ownership  (in  the  widest  sense),  and  corresponds  with*the  head 
**  Rights  ta  rent  in  respect  of  Animals  and  Things.  '*  That  division,  therefore,  may  be 
pansd  over  without  further  remark.  The  other  two  divisions  are  Inheritance  and 
(Mgatui,  The  following  passage  gives  a  clue  to  the  arrangement  of  Gains  and 
Justinian : — 

So  much  must  suffice  in  the  meantime  about  acquiring  single  things  :  for 
the  law  of  legacies,  by  right  of  which  you  acquire  single  things,  as  well  as  that 
of  trusts  when  single  things  are  left  you,  we  will  bring  in  more  fitly  further 
down.  Let  us  see  now,  therefore,  in  what  way  in  which  you  acquire  things 
per  universitaUm,  If  then  you  are  made  a  man's  heir,  or  claim  bonorum 
possessio,  or  if  you  adopt  a  man  by  arrogatio  [or  receive  a  woman  as  your 
wife  in  mauu],  or  if  a  man's  goods  have  been  made  over  ta  you  in  order  to 
uphold  the  grants  of  freedom  to  slaves,  in  that  case  all  that  is  his  passes 
over  to  you.  First,  let  us  look  narrowly  at  inheritances  :  these  are  of  two 
kmds,  for  they  belong  to  you  either  under  a  will  or  by  way  of  intestacy. 
First,  let  us  look  narrowly  at  those  that  come  to  you  under  a  will.  In 
this  it  is  necessary  at  the  outset  to  set  forth  how  wills  are  drawn  up. 
a.  2, 9, 6 ;  G.  2,  97-IOO.) 

The  place  of  Inheritance  is  determined  by  an  accident.  Gaius  having  undertaken 
^  treat  of  "  things,"  after  describing  the  law  of  Property,  remembers  that  things  may 
tnsoqoired  per  unrversUatem  as  well  as  individually.  The  error  becomes  at  once 
Bttifest  when  we  remember  that  by  "  things  "  what  Gaius  really  describes  is  the  law 
<^  Property.  Doubtless  Inheritance  may  be  viewed  as  a  mode  of  acquisition,  tut  if 
•Oi  we  most  bear  in  mind  that  it  includes  the  acquisition  of  Duties  as  well  as  of  Eights. 
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Bat  for  the  error  made  in  regard  to  the  class  of  **  things,"  Gaiua  would  almost  certainly 
have  taken  up  the  simple  topic  of  '*obligaUo,**  before  entering  on  the  most  complex 
and  difficult  division  of  the  whole  law. 

The  last  division,  ObligaHo,  is  introduced  as  an  "incorporeal  thing."  Obliga> 
tions  are  divided  by  Gaius  into  two,  by  Justinian  into  four  species.  Gains  gives 
contract  and  delict ;  Justinian  adds  quasi-contract  and  quasi-delict.  The  distinction 
between  contract  and  quasi-contract  has  been  already  set  forth.  There  is  no  corres- 
ponding, or  in  fact  real  difference,  between  delict  and  quasi-deUct  •  The  distinction 
is  merely  historicaL  The  delicts  are  the  old  delicts ;  the  quasi-delicts  are  the  new  delictB 
introduced  by  the  Praetor's  edict.  But  what  is  there  in  common  between  Contract 
and  Delict  ?  Why  should  they  be  taken  together  as  branches  of  the  larger  division 
of  dbiigatio  f  In  the  Roman  Law  the  connection  between  them  was  that  they  formed 
the  two  subdivisions  of  cuiionet  in  penonam.  In  the  statement  of  claim  it  was  alleged 
that  the  defendant  ought  to  do  or  pay  something.  In  an  action,  then,  upon  a  contract 
or  delict,  the  fortMdae  were  very  similar,  while  both  stood  in  marked  contrast  to  the 
formula  in  an  actio  in  rem.  It  is  easy  to  understand,  therefore,  why  the  Roman 
writers  included  Contract  and  Delict  under  the  common  designation  of  oUigatio. 

But  a  deeper  analysis  makes  it  very  doubtful  how  far  the  connection  in  the  Roman 
Law  was  anything  more  than  accidental  For  what  is  a  Delict  ?  An  examination  of 
the  cases  in  the  Roman  Law  shows  that  every  delict  was  a  violation  of  a  right  in  rem. 
Why  then  should  Contracts,  which  consist  of  rights  in  penonam,  be  co-ordinated  with 
Delicts,  which  are  violations  of  the  opposite  class  of  rights  in  rem  t  The  incongruity 
appears  more  strongly,  perhaps,  if  the  question  be  slightly  varied.  Why  should 
actions  for  breach  of  rights  in  penonam  be  co-ordinated  with  certain  actions  for  breach 
of  rights  in  rem^  while  the  actions  for  breach  of  other  rights  in  rem  are  placed  in  an 
entirely  separate  division  ? 

The  purely  accidental  character  of  the  conjunction  between  Contract  and  Delict 
even  in  the  Roman  Law  appears  from  the  following  considerations.  Under  the  system 
of  form^dae,  when  there  was  a  dispute  as  to  the  existence  of  any  rights  in  rem,  the 
proper  remedy  was  by  an  actio  in  rem.  But  the  history  of  Roman  Law  proves  (pp.  820, 
821)  that  there  was  a  stage  when  such  questions  were  determined  in  an  actio  in  per- 
9onam,  and  that  there  was  a  still  earlier  stage  when  the  action  was  neither  in  rem  nor 
in  penonam,  but  was  framed  to  try  the  truth  of  an  assertion.  On  the  other  hand, 
the  breach  of  a  right  in  penonam  might  be  the  basis  of  an  actio  in  rem.  This  was 
undoubtedly  exceptional,  and  probably  in  the  early  history  of  the  law  would  not  have 
been  allowed ;  but  it  was  finally  admitted.  Thus,  if  a  person  deposited  a  ring  with 
another,  who,  on  demand  being  made,  refused  to  give  it  up,  the  owner  had  the  option 
of  suing  for  breach  of  contract,  or  of  bringing  an  actio  in  rem  for  the  recovery  of 
the  ring  as  his  property.  (D.  6, 1,  9.)  Thus,  even  in  the  Roman  Law,  the  mere 
circumstance  of  two  classes  of  actions  being  in  penonam  is  not  a  sufficient  reason  for 
co-ordinating  them  as  subdivisions.  It  is  conceived  that  the  gain  to  clearness  and  an 
accurate  understanding  of  law  from  discarding  Delict  as  a  separate  subdivision,  and 
distributing  the  various  Delicts  in  their  places  as  violations  of  rights  in  rem,  is  very 
considerable.  This,  at  all  events,  is  the  arrangement  pursued,  after  much  considera- 
tion, in  the  present  work. 
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THE  first  sectione  of  the  InetituteB  of  Gaius  and  Justinian 
attempt  an  explanation  of  the  most  general  ide€U3  of  Law. 
The  effort  was  to  a  gi-eat  extent  finstrated  by  the  weakness  of 
the  Roman  jurists  in  the  Philosophy  of  Law,  and  by  the  defects 
of  their  technical  language. 

Explanation  op  Terms. 

Jurisprudenticu 

Law  learning  (Jurisprudentia)  is  the  knowledge  of  things  divine  and 
human,  of  the  just  and  the  unjust.    (J.  i,  i,  i.) 

JnritprucUrUia  is  the  abetract  name  correspondi^  to  Juritprudentetf  who  were  a 
dtts  of  men  skilled  in  the  law.  Their  exact  position  will  presently  be  stated ;  but  it 
may  be  observed  that  they  were  practical,  as  distinguished  from  philosophical  or 
tbeoietical,  jurists.  Justinian's  definition,  which  is  taken  from  Ulpian  (D.  1,  10,  2), 
WM  a  rhetorical  commonplace  of  the  Stoic  philosophers.  Chrysippus,  a  distinguished 
Stcnc,  defined  law  as  the  Queen  of  all  things,  divine  and  human.  (D.  1,  3,  2.)  It  is 
budly  necessary  to  say  that  the  statement  in  the  text  has  no  scientific  value. 

Jti8,  Justitia. 

Justice  is  the  constant  and  perpetual  wish  to  give  each  man  his  due. 
(J.  I,  I,  pr.) 

The  precepts  of  law  (Jus)  are  these : — ^To  live  honourably,  not  to  hurt 
another,  to  give  each  man  his  due.    (J.  i,  i,  3.) 

Jut  generally  means  "law,'*  as  distinguished  from  lex,  "a  statute."  It  is  used, 
bowever,  in  other  ways.  Injure  means  *'in  the  court  of  the  Praetor,"  the  place  in 
which  justice  is  administered.  Again,  it  is  used  vaguely  in  jus  cognationis  vd  ac^nitatU 
(B.  1, 1,  12)  for  the  '*  tie  of  blood  or  affinity."  Ulpian,  again,  says  that  jim  is  the  art 
cf  distinguishing  the  good  and  ike  fair  {an  boni  et  aequi),     (D,  1,  1,  I,  pr.) 

Ju8  Publicum  et  Privatum. 

In  this  study  there  are  two  parts,  public  and  private.  Public  Law  is  what 
looks  to  the  standing  of  the  affairs  of  Rome  ;  private  law  to  the  advantage 
of  individuals.    0-  '>  J)4-) 

BKwhere  (D.  1, 1, 1,  2)  we  are  told  that  Public  Law  is  the  law  relating  to  sacred 
ntei  (Mcra),  to  Priests  and  Biagistrates.  The  distinction  that  seems  to  be  intended 
by  Jostinian  may  perhaps  be  expressed  with  more  predsion  from  a  different  stand- 
poiai  Two  kinds  of  cases  come  before  legal  tribunals.  In  one,  private  individuals 
■lek  redress  from,  private  individuals  for  evils  afifecting  themselves ;  in  the  other, 
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persons  sue  or  are  sued  not  in  their  own  behftlf,  but  as  representing  the  State  or 
Sovereign.  Causes  are  thus  either  (1)  between  private  individuals  or  (2)  between 
the  Sovereign  and  private  individuals.  Public  Law  tiierefore  embraces  Ecclesiastical 
Law,  Constitutional  Law  (including  the  Administration),  and  Criminal  Law.  The 
Institutes  of  Gains  and  the  Institutes  of  Justinian  (with  the  exception  of  the  short 
title  at  the  end)  are  concerned  exclusively  with  Private  Law. 

Ju8  NaturaUy  Jus  Gentium^  Jus  Civile. 

We  must  say,  therefore  of  Private  Law  that  it  is  threefold  (jus  triper- 
titum\  for  it  is  gathered  from  the  precepts  of  the  Jus  NaturaU^  of  the 
yus  Gentium^  and  of  the  Jus  Civile,    (J.  i,  1,4.) 

■  The  Jus  Naturale  is  what  nature  has  taught  all  living  things.  That  law 
is  not  peculiar  to  the  race  of  men,  but  applies  to  all  living  things  that  are 
bom  in  the  sky,  on  the  earth,  or  in  the  sea.  Hence  comes  to  us  the  union 
of  male  and  female  that  we  call  matrimony,  hence  the  begetting  of  children 
and  their  upbringing.  We  see  indeed  that  all  other  living  things  as  well  are 
held  to  know  that  law.     (J.  i,  2,  pr.) 

The  Jus  Civile  and  the  Jus  Gentium  are  distinguished  in  this  way.  All 
people  ruled  by  statutes  and  customs  use  a  law  partly  peculiar  to  themselves, 
partly  common  to  all  men.  The  law  each  people  has  settled  for  itself  is 
peculiar  to  the  State  itself,  and  is  called  Jus  Civile  as  being  peculiar  to  that 
very  State.  The  law,  again,  that  natural  reason  has  settled  among  all  men, 
the  law  that  is  guarded  among  all  peoples  quite  alike,  is  called  the  Jus 
Gentium^  and  all  nations  use  it  as  if  law.  The  Roman  people  therefore  use 
a  law  that  is  partly  pecuKar  to  itself,  partly  common  to  all  men.  The 
nature  of  each  severally  we  will  set  forth  at  the  proper  places.  (J.  i,  2,  i  ; 
G.  I,  I.) 

The  laws  of  nature,  indeed,  that  are  observed  equally  among  all  nations, 
settled  by  a  certain  divine  forethought,  remain  always  firm  and  unchange- 
able. But  those  each  State  has  settled  for  itself  are  usually  changed  often, 
either  by  the  tacit  consent  of  the  people,  or  by  another  statute  being  passed 
afterwards.    (J.  i,  2,  11.) 

The  Jus  Gentiutn  is  common  to  all  the  race  of  men  :  for  the  require- 
ments of  actual  life  and  the  needs  of  men  have  led  the  nations  of  men  to 
settle  certain  things  for  themselves.  Wars  indeed,  and  often  captivity  and 
slavery,  have  followed  contrary  to  the  Jus  Naturale^  for  by  the  Jus  Naturale 
all  men  from  the  beginning  were  born  free.  By  this  Jus  Gentium  also  nearly 
all  contracts  were  brought  in,  as  purchase  and  sale,  letting  and  hiring,  part- 
nership, deposit,  loan,  and  countless  others.    (J.  i,  2,  2.) 

The  Jus  Civile  takes  its  name  from  each  several  State— that  of  the 
Athenians,  for  instance  ;  for  if  any  one  wishes  to  call  the  statutes  of  Solon  or  of 
Draco  the  Jus  Civile  of  the  Athenians,  he  will  not  be  mistaken.  So,  too,  the 
law  the  Roman  people  use  we  call  the  Jus  Civile  of  the  Romans,  or  the  law 
of  the  Quirites  (Jus  Quiritium)  that  the  Quirites  use  ;  for  the  Romans  are 
called  Quirites  from  Quirinus.  But  whenever  we  do  not  add  what  State's 
law  it  is,  we  mean  that  it  is  our  own  law  ;  just  as  when  we  say  "  the  poet," 
and  add  no  name,  it  is  understood  that  among  the  Greeks  it  is  the  pre- 
eminent Homer,  among  us  Virgil.    (J.  i,  2,  2.) 

To  individual  men,  things  come  to  belong  in  many  ways.  Of  some  things 
we  become  owners  by  the  Jus  Naturale,  which,  as  we  have  said,  is  called 
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the  Jus  Gentium;  of  some  by  the  Jus  Civile,  It  is  more  convenient,  there- 
fore, to  begin  with  the  older  law.  Now  it  is  manifest  that  the  JusNaturale 
is  the  older,  since  it  was  put  forth  by  universal  nature  along  with  the  actual 
race  of  men ;  whereas  the  rights  under  the  Jus  Civile  began  to  be  only 
when  States  began  to  be  founded,  magistrates  to  be  elected,  and  written 
statutes  to  be  enacted.    (J.  2,  i,  ii.) 

These  passages  state  fairly  the  philosophy  of  Law  as  understood  by  the  Roman 
joristB  ;  and  they  throw  light  upon  the  ancient  theory  of  a  "  Law  of  Nature/*  which 
hM  played  so  conspicuous  a  part  iU  the  political  thought  of  Europe.  Before  criticising 
the  theory  of  Natural  Law,  it  is  advisable  at  once  to  point  out  an  ambiguity  in  the 
phraae  Jtu  dvUty  or  Civil  Law.  Jui  civile  as  opposed  to  jus  gentium  is  defined  in  the 
text ;  it  means  the  peculiar  local  law  of  Rome.  But  this  is  not  the  only,  or  even  the 
general  use  of  the  words.  What  the  Roman  jurists  had  chiefly  in  view  when  they 
^ke  of  jui  eirnle  was  not  local  as  opposed  to  cosmopolitan  law,  but  the  old  law  of 
the  city  as  contrasted  with  the  newer  law  introduced  by  the  Praetor  {ju$  Praetorium, 
jut  honorarium).  Largely,  no  doubt,  the  jus  gentium  corresponds  with  the  jus 
Praetorium ;  but  the  correspondence  is  not  perfect  The  Law  of  Sale,  for  example, 
was  not  brought  in  by  the  Praetor,  but  it  is  part  of  the  jus  gentium. 

If  the  definitions  of  the  text  be  taken  strictly — that  jus  civile  is  the  law  found  in 
Rome  and  nowhere  else,  while  jus  gentium  is  the  law  found  in  Rome  and  everywhere  else 
—it  will  appear  that  the  great  bulk  of  the  Roman  Law  belonged  to  neither  category. 
There  is  very  little,  if  any,  of  the  old  law  that  cannot  be  matched  by  similar  laws  in 
other  countries  ;  and  if  again  we  look  for  any  institution  of  law  that  is  to  be  found  in 
erery  State,  we  must  either  admit  vague  generalities,  or  allow  that  scarcely  a  single 
rale  of  law  is  of  absolutely  universal  application.  The  triviality  of  the  distinction 
may  be  gathered  from  the  instances  given  by  Theophilus,  one  of  the  compilers  of  the 
Institutes  of  Justinian,  and  the  oldest  commentator  on  that  work.  As  an  example  of 
;w  eiviUf  Theophilus  quotes  the  rule  of  the  Spartans  not  to  allow  aUens  to  settle  in  tiieir 
Dudst,  lest  the  institutions  of  Lycurgus  should  be  depraved  by  contact  with  a  foreign 
element.  But  the  Spartans  are  not  the  only  people  in  ancient  and  modem  times  that 
lave  exhibited  a  similar  jealousy  of  aliens.  Again  he  cites  as  examples  of  the  jus 
yntium  the  punishment  of  death  for  murderers,  criminal  proceedings  for  adultery, 
and  a  pecuniary  fine  for  theft.  If  it  be  said  that  these  were  probably  good  instances 
Tith  the  information  possessed  by  Theophilus,  then  what  is  the  worth  of  a  generalisa- 
tioQ  that  is  liable  to  be  upset  with  every  fresh  accession  of  knowledge  ? 

The  Roman  jurists  would  probably  have  attached  less  importance  to  the  distinction 
t«tween  Local  and  Universal  Law,  had  it  not  been  for  the  theory  of  a  Law  of  Nature 
I/m  naturale)  adopted  by  them  from  the  speculations  of  the  Stoics.  The  supreme 
Bttxim  of  ethics  was  expressed  by  the  Stoics  in  this  form, "  act  according  to  Nature. "  A 
igue  notion  of  the  Universe  as  governed  by  law,  on  the  moral  as  well  as  the  physical 
^,  led  to  the  identification  of  the  jus  gentium,  the  general  or  universal  element  of  law, 
with  the  jus  naturale  or  Law  of  Nature.  How  feeble  a  hold  the  Romans  had  of  the  idea 
of  Nitnral  Law  may  be  ^thered  from  the  instances  quoted  by  Ulpian,  who  confounds 
^  gratification  of  appetite  with  law.  On  one  point  only  do  the  Romans  seem  to  have 
Qfipoeed  the  jus  gentium  to  the  jus  naturcde  in  a  case  that  redounds  more  to  the  credit  of 
tW  good  feeling  than  to  the  solidity  of  their  speculative  philosophy  :  they  declared 
^  aUvery,  although  an  institutiofi  of  the  jus  gentium,  was  opposed  to  the  Law  of 
Katore.  This  barren  declaration,  however,  seems  to  have  exercised  no  appreciable 
vflnenoe  in  reforming  the  law. 

Sources  of  Roman  Law. 

It  b  agreed  that  our  law  comes  in  part  from  what  is  written,  in  part  from 
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what  is  unwritten ;  just  as  among  the  Greeks,  of  laws  (v6fi>oi)  some  are  written 
(tyy^affoi),  some  unwritten  (ay^a^o/).    (J.  i,  2,  3.) 

The  division  of  the  Jus  civile  into  two  species  seems  not  at  all  inappro- 
priate, for  its  origin  seems  to  flow  from  the  institutions  of  two  States;  Athens, 
namely,  and  Sparta.  In  these  States  the  usual  course  of  procedure  was  this 
— the  Spartans  preferred  to  commit  to  memory  what  they  were  to  observe 
as  statutes  ;  but  the  Athenians  guarded  (only)  what  they  found  enacted  in 
their  written  statutes.     (J.  1,2,  10.) 

Written  law  includes  statute  {lex\  decree  of  the  commons  {^plebiscitum\ 
decree  of  the  Senate  {Senattis  Consultum\  the  decisions  of  the  Emperors 
{principum  piacita),  the  edicts  of  the  magistrates  [that  have  the  right  to 
issue  edicts],  and  the  answers  of  learned  men  {responsa  prudentiuni),  (J.  i, 
2,  3  ;  G.  I,  2.) 

From  what  is  unwritten  comes  the  law  that  use  has  approved ;  for 
ancient  customs,  when  approved  by  consent  of  those  that  use  them,  are  like 
statute  (legem  imitantur),    (J.  i,  2,  9.) 

To  these  Cicero  adds  judgments  at  law  (rM^'iMiicato,)  and  equity  (oe^itaj).  (Cic. 
Top.  5,  28.)  Custom  (inveUrata  cansuetudo,  difUwma  consuetudo),  as  being,  so  to 
speak,  collected  from  the  informal  suffrages  of  the  people,  had  the  force  of  law  (D.  1, 
8,  33)  ;  and  in  like  manner  laws  might  be  repealed  not  merely  by  the  legislature,  but 
through  tacit  disuse  by  the  people.  (D.  1,  3,  32, 1.)  The  best  evidence  of  custom 
was  the  judgments  of  Courts  of  Law.  (D.  1,  3,  34.)  It  was  held  that  no  custom 
could  be  recognised  if  it  were  opposed  to  law  or  reason.     (C.  1,  14,  2.) 

The  oldest  fragmentB  of  Roman  Law  that  have  come  down 
to  us  are  ascribed  to  the  period  of  the  Kings.  At  Rome,  a 
collection  of  such  laws  {leges  Regiae)^  attributed  to  Sextus 
Papirius,  was  known  under  the  name  of  jits  Papirianum.  (D.  1, 
2,  2,  2.)  Fragments  of  these  laws  have  been  collected  from 
various  authors  by  the  diligence  of  modem  inquirers,  but  we 
may  take  the  XII  Tables  as  the  first  solid  ground  in  the  history 
of  Boman  Law.  The  agencies  by  which  that  Law  was  de- 
veloped, by  which  the  scanty  rules  of  the  early  age  of  the 
Republic  grew  into  the  Corpus  Juris  Civilis  as  it  was  left  by  Jus- 
tinian, were  three  in  number — the  Jurisconsults,  the  Praetor 
and  Legislation.  Before  considering  these  agencies  in  detail,  a 
brief  account  of  the  XII  Tables  may  be  given. 

The  Laws  of  the  XII  Tables. 
About  the  year  450  B.O.,  a  commission  is  said  to  have 
been  appointed  in  Rome  to  visit  Greece,  and  collect  the 
information  necessary  to  draw  up  a  written  body  of  laws.  (D. 
1,  2,  2,  4.)  This  suggestion  of  a  foreign  extraction  for  the 
oldest  body  of  Roman  Law,  although  it  seemed  in  no  way 
incredible  to  the  great  jurist  Pomponius,  can  hardly  be  recon- 
ciled with  the  conclusions  drawn  by  modern  inquirers  from  a 
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wider  knowledge  of  the  history  of  ancient  law.  But  although 
the  XII  Tables  undoubtedly  contain  law  of  indigenous  growth 
yet  they  do  not  give  us  the  oldest  law  of  Rome.  Three  cen- 
turies intervene  between  the  reputed  founding  of  the  city  and 
the  XII  Tables.  During  this  period,  perhaps  even  earlier,  the 
fundamental  institutions  of  Rome  were  already  undergoing  a 
process  of  decay.  The  autonomy  of  the  family,  and  the  absolute 
authority  of  its  head,  were,  in  the  middle  of  the  fourth  century 
before  Christ,  already  shaken.  The  XII  Tables  contain  pro- 
visions enabling  a  wife  or  child  to  escape  from  that  domestic 
thraldom  upon  which  society  in  ancient  Rome  was  based. 

One  of  the  most  striking  features  of  ancient  society  is  the 
extreme  tenacity  with  which  it  adheres  to  its  usages.  In 
Bome  cases  the  immobility  of  ancient  law  may  be  ascribed  to 
the  religious  sanction  with  which  it  is  clothed.  The  *  laws 
are  attributed  to  some  divine  being,  from  whose  statutes  and 
ordinances  it  were  impiety  to  depart.  But  even  when  laws 
are  attributed  to  a  mere  human  legislator,  there  is  still  a 
profoimd  dread  of  change.  The  attitude  of  primitive  man 
towards  the  customs  he  has  been  taught  to  observe,  is  the 
counterpart  of  his  timidity  in  the  presence  of  nature.  Man 
is  timid  where  a  being  of  less  intelligence  would  be  calm, 
because  he  perceives  countless  possibilities  of  suffering  and 
calamity  from  the  movement  of  the  forces  of  nature,  while 
yet  his  experience  is  too  narrow  to  enable  him  to  tell  where 
evil  will  arise,  and  how  it  may  be  prevented.  Thus,  in  a  back- 
ward state  of  society,  any  change  in  the  law  is  both  feared  and 
disliked.  But  in  a  progressive  community,  an  expansion  and 
growth  of  law  are  essential.  How  that  is  to  be  accomplished 
is  the  problem  of  vital  interest.  In  the  three  agencies  that 
have  been  enumerated,  there  may  be  remarked  a  progressive 
openness  in  effecting  changes  in  the  law.  Thus,  ostensibly,  the 
jurisconsults  do  not  *  make,'  they  only  *  interpret '  law ;  and  yet 
in  numerous  (»ses,  by  their  process  of  interpretation,  they 
extracted  out  of  the  XII  Tables  a  good  deal  that  was  never  in 
them.  The  Praetor,  at  least  in  later  times,  had  an  acknow- 
ledged right  to  supplement,  to  develop,  and  even  to  change 
the  law,  but  his  power  was  admitted  within  circumscribed, 
altiiough  somewhat  indefinite,  limits.  Legislation,  the  direct 
tod  open  change  of  law  on  accoimt  of  its  unfitness,  is  the  latest 
in  reaching  maturity.  Under  the  Empire,  this  came  to  super- 
sede both  the  others. 
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The  Jurisconsults  (Jwrisconsulti,  Juriaperiti,  Jurispntdentes). 

Until  the  time  of  Diocletian,  the  administration  of  law  was 
not  confided  to  professional  lawyers.  It  was  regarded  as  a 
public  office  that  each  citizen  might  be  called  upon  to  under- 
take. The  Praetor  was,  generally  speaking,  more  of  a  states- 
man than  a  jurist,  a  politician  on  his  way  to  the  consulship,  not, 
as  with  us,  a  middle-aged  lawyer  retiring  from  active  practice 
to  exercise  judicial  functions.  But  there  grew  up  in  Rome  a 
class  of  men  who  made  it  their  business  to  know  the  law  and  to 
communicate  their  information  to  those  who  sought  it.  Hence 
a  strange  result.  The  men  that  knew  the  law  had  no  direct 
participation  in  the  administration  of  justice ;  the  men  that 
administered  justice  did  not  know  law. 

Pomponius,  in  his  brief  account  of  the  history  of  Roman  Law, 
informs  us  that  the  custody  of  the  XII  Tables,  the  exclusive 
knowledge  of  the  forms  of  procedure  {legis  actiones),  and  the 
right  of  interpreting  the  law,  belonged  to  ihe  College  of 
Pontiffs.  (D.  1,  2,  2,  6.)  He  goes  on  to  say  that  this  continued 
for  a  century  after  the  publication  of  the  XII  Tables,  until 
Cneius  Flavins,  a  clerk  of  Appius  Claudius,  who  had  written 
down  the  forms  of  actions,  abstracted  his  master's  book  and 
published  it.  This  publication  was  known  as  the  Jtcs  Flavianutn. 
Some  years  later  Sextus  Aeliua  wrote  a  book  in  three  parts 
{jus  tripertitiim).  It  gave  an  account  of  the  XII  Tables,  of  the 
interpretation  of  the  XII  Tables,  and  of  the  forms  of  procedure, 
(D.  1,  2,  2,  38),  and  was  called  Jus  jElianum.  (D.  1,  2,  2,  7.) 
Tiberius  Coruncanius,  who  lived  about  three  centuries  before 
Christ,  is  said  to  have  been  the  first  to  publicly  profess  to  give 
information  on  law.  (D.  1,  2,  2,  35.)  Until,  however,  about  a 
century  before  Christ,  the  task  of  answering  questions  of  law 
fell  chiefly  on  aged  patricians  who  had  held  high  office ;  but 
fi'om  about  that  time  the  existence  of  a  class  of  professional 
jurisconsults  may  be  dated. 

During  the  Republic  it  was  entirely  voluntary  for  a  magis- 
trate to  receive,  or  for  any  one  to  give,  advice  on  law.  Never- 
theless the  ignorance  of  the  Praetor  and  judicea  naturally  made 
them  welcome  the  assistance  it  was  in  the  power  of  the  jm-is- 
consults  to  offer.  But  Augustus  introduced  two  important 
changes ;  he  gave  a  higher  authority  to  the  opinions  of  the 
jurisconsults,  but  admitted  only  those  to  the  exercise  of  the 
profession  that  had  first  obtained  Imperial  sanction.     Hence- 
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forth  the  jus  respondendi  was  confined  to  the  privileged  class 
of  authorised  jurists. 

The  answers  of  learned  men  {responsa  pru(Uniium)  ^x%  the  decisions  and 
opinions  of  those  that  have  been  allowed  to  build  up  the  laws.  It  was  an 
institution  of  ancient  times  that  there  should  be  men  to  interpret  the  laws  on 
behalf  of  the  State.  To  them  the  Emperor  gave  the  right  to  answer  (jus 
respOTuUndi)^  and  they  were  called  jurisconsults.  [If  all  their  opinions 
coincide,  what  they  thus  declare  takes  the  place  of  statute  ;  if  they  differ  in 
opinion,  the  judge  may  lawfully  follow  which  he  pleases.  This  is  pointed 
out  by  a  rescript  of  the  late  Emperor  Hadrian.]  The  decisions  and  opinions 
of  all  of  them  held  such  authority  that,  as  has  been  settled,  a  judge  could 
not  lawfully  depart  from  what  they  answered.    Q.  i,  2,  8  ;  G.  i,  7.) 

The  authority  given  to  the  opinions  naturally  extended  to 
the  writings  of  the  jurisconsults.  Hence  an  extraordinary 
impetus  was  given  to  the  production  of  legal  literature,  and  to 
the  activity  that  followed  during  the  first  two  centuries  of 
the  Christian  era  we  owe  the  rich  store  of  juridical  reasoning 
that  constitutes  the  permanent  value  of  the  mature  Roman  Law. 

The  system  begun  by  Augustus  had  one  drawback.  Juris- 
consults might  give  difierent  opinions,  and  how  was  the . 
person  hearing  a  cause  to  determine  which  was  right?  So 
inarked  became  the  divisions  among  jurisconsults,  that  soon 
two  rival  schools  grew  up,  giving  opposite  opinions  on  a  con- 
siderable number  of  points  of  law.  It  Was  thus  in  the  power 
of  a  Praetor  or  judex  in  many  cases  to  determine  his  judgment, 
either  for  plaintiff  or  defendant,  according  as  he  chose  to  follow 
the  Sabinians  or  the  Proculians.  Gains  refers  to  a  partial  remedy 
introduced  by  Hadrian.  At  a  later  period  (A.D.  426)  Valentinian 
enacted  a  law,  commonly  called  "  The  Law  of  Citation,"  provid- 
ing that  the  writings  of  only  five  jurists,  Papinian,  Paul,  Gains, 
Ulpian,  and  Modestinus,  should  be  quoted  as  authorities.  If  a 
majority  of  these  held  one  opinion,  that  was  to  bind  the  judge  ; 
if  they  were  equally  divided,  the  opinion  of  the  illustrious 
Papinian  was  to  be  adopted.     (C  Th.  1,  4,  1.) 

From  the  manner  in  which  the  jurisconsults  modified  the 
law,  it  is  extremely  difficult  to  specify  the  changes  that  ought 
to  be  ascribed  to  them.  It  is  probably  to  them,  however,  that 
we  may  ascribe  the  extension  of  glana^  an  acorn,  to  every  kind 
of  filiit;  and  lignum^  or  timber,  to  every  kind  of  building 
material.  Their  influence  was  also  felt  in  forms  of  convey- 
ancing. Of  these  the  most  generally  useful  was  the  fictitious  suit 
{jnjure  ces$%o\  which  although  resorted  to  long  before  the  exist- 
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ence  of  jurisconsults  as  a  professional  class,  was  doubtless  largely 
extended  by  them.  It  was  by  their  ingenuity,  as  Cicero  com- 
plains, that  women  were  enabled  to  nominate  their  own  tutores 
(p.  548).  The  great  bulk  of  Roman  Law,  and  all  that  is  most 
valuable  in  it,  is  due  to  the  jurisconsults.  A  glance  at  the 
Table  of  Statutes  and  Constitutions  shows  how  small  relatively 
was  the  amoimt  contributed  by  direct  legislation. 

The  Praetor. 

The  Praetor  (p.  787)  exercised  a  qualified  or  limited  legis- 
lative power.  With  him  all  lega.1  proceedings  commenced. 
By  him  the  questions  at  issue  between  the  parties  were 
put  in  shape.  In  a  progressive  community,  where  the 
wants  of  the  people  continually  tend  to  go  beyond  the  pro- 
visions of  the  law,  it  was  almost  inevitable  that  the  Praetor 
should  exercise  on  the  growth  of  Roman  Law  an  influence  far 
more  powerful,  as  it  was  more  direct  and  authoritative,  than 
the  influence  of  the  jurisconsults.  To  avoid  the  evils  of 
imoertainty,  a  practice  grew  up  of  issuing  at  the  time  of  his 
taking  office  a  Proclamation  or  Edict  stating  the  rules  by  which 
he  would  guide  himself  in  granting  or  refusing  legal  remedies. 
This  Proclamation  was  called  Edictum  Perpetuum,  in  contrast  to 
temporary  or  occasional  Proclamations,  which  were  known  as 
Edkta  Repentina.  Naturally  each  successive  Praetor  was  con- 
tent in  the  main  to  follow  in  the  footsteps  of  his  predecessors, 
and  the  portion  of  their  Edict  that  he  transferred  to  his  own 
was  called  Edictum  translatitium  or  tralatitium. 

Until  B.O.  66  there  was  no  guarantee,  except  constitutional 
usage,  that  a  Praetor  would  adhere  during  his  term  of  office  to 
the  rules  laid  down  in  his  own  Proclamation ;  but  in  that  year 
a  statute  {lex  Cornelia  de  Edictis  Perpetuis)  was  passed,  declaring 
it  illegal  for  a  Praetor  to  depart  from  his  Edict.  The  growth 
of  this  Edictum  Perpetuum  continued  vigorously  for  more  than 
a  century  after  the  Empire,  although  the  triumph  of  the  Imperial 
system  involved  the  destruction  of  the  great  elective  magis- 
tracies of  the  Republic.  Under  Hadrian,  Salvius  Julianus 
consolidated  and  arranged  the  Perpetual  Edict ;  and  that  work 
may  be  taken  to  mark  the  end  of  Praetorian  legal  reform. 

Edicts  are  the  orders  of  those  that  have  the  right  to  issue  Edicts  (Jus 
Edicendt),  This  right  the  magistrates  of  the  Roman  people  have ;  but  the 
largest  right  in  regard  to  Edicts  is  that  of  the  two  Praetors,  the  city  Praetor 
and  the  Praetor  for  aliens,  whose  jurisdiction  in  the  provinces  belongs  to 
the  Presidents ;  and  again  that  of  the  Curule  i£diles,  whose  jurisdiction 
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bdongs  to  the  quaestors  in  the  provinces  of  the  Roman  people.  Into 
the  Emperor's  provinces  no  quaestors  at  all  are  sent ;  and  therefore  in 
these  provinces  no  such  Edict  is  put  forth.    (G.  i,  6.) 

As  to  the  distinction  between  ProvinceB  of  the  Roman  People  and  Emperor's 
Fhmnces,  see  p.  802. 

The  Praetors'  Edicts  have  no  slight  authority  in  law.  These  we 
nsuany  call  also  the  ^us  Honorarium;  because  those  that  bear  high 
honours,  the  magistrates  that  is,  have  given  their  authority  to  this  branch  of 
law.  The  Curule  JEdWes,  too,  put  forth  an  Edict  in  certain  cases  \  and  that 
Edict  is  a  portion  of  the  Jus  Honorarium.    (J.  1,2,  7.) 

The  manner  in  which  the  Praetor  aJBfected  the  law  was 
threefold;  (1)  he  denied  to  a  person  having  a  perfect  legal 
right  his  proper  remedy;  (2)  he  gave  old  actions  to  persons 
having  no  legal  right ;  and  (3)  he  introduced  entirely  new  actions. 
Of  the  latter  class,  much  the  most  important  is  the  Interdict. 
Of  the  extension  of  old  actions  to  new  cases  we  have  many 
examples.  The  extension  is  described  as  a  fiction  by  Gains, 
but  the  examples  he  gives  shows  that  he  uses  the  word  Fiction 
in  a  somewhat  peculiar  sense.  .Thus  while  it  was  a  rigid 
maxim  of  law  that  the  Praetor  could  not  make  an  Heir  {Herea)^ 
he  contrived,  nevertheless,  under  the  name  of  bonorum  posseadoy 
to  give  to  a  person  all  the  rights  and  duties  of  the  Heir.  In 
the  actions  brought  by  such  a  person  the  formula  ran  in  this 
way:  **  If — were  Aulus  Agerius  heir — Numerius  Negidius  ought 
to  pay  him  xxx  sestertii :  let  the  judex  condemn  Numerius  to 
pay  him  that  amount."  This  form,  it  may  be  observed,  does 
not  make  the  Setlse  averment  that  Aulus  Agerius  is  heir ;  it 
simply  says  that  the  Judex  must  give  the  same  sentence  against 
Numerius  as  if  Aulus  Agerius  were  heir.  This  seems  rather  a 
hypothetical  than  a  fictitious  action.  An  dction  of  this  kind  was 
said  to  be  founded  on  utiHty  {actio  utilis). 

hx  some  actions  the  Praetor  took  a  bolder  course.  Although 
the  80-called^^  is  very  transparent,  yet  we  can  believe  that 
it  was  adopted  from  a  desire  to  concihate  opposition.  It  was 
perhaps  less  of  a  shock  to  say  that  Aulus  Agerius  ought  to 
recover  as  if  he  were  heir,  than  to  say  that  he  ought  to  recover 
whether  he  was  heir  or  not.  It  conveyed  the  impression  that 
if  Aulus  were  not  heir  according  to  strict  law,  nevertheless  in 
justice  he  ought  to  be.  But  in  some  formulae  a  more  direct 
course  was  taken.  Thus  in  the  case  of  a  sale  of  inheritance 
th4  defendant  was  condemned  to  pay  the  buyer,  if  it  appeared 

that  he  owed  money  to  the  deceased.     (G.  4,  38.) 
The  Praetor  stands  in  Roman  Law  midway  between  the 
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jurisconsults  and  the  legislature.  His  right  to  alter  the  law 
was  openly  acknowledged,  but  it  was  not  unlimited.  The 
Praetor  was  hedged  round  by  a  firm,  although  invisible  and 
somewhat  elastic,  band.  He  may  be  viewed  as  the  keeper  of 
the  conscience  of  the  Roman  people,  as  the  person  who  was  to 
determine  in  what  cases  the  strict  law  was  to  give  way  to  natural 
justice  {naturalis  aequitas).  (D.  44,  4,  4,  1.)  But  even  a  wider 
authority  than  this  was  ascribed  to  him,  for  he  was  allowed  to 
entertain  general  considerations  of  utility  {publica  utilitas). 
(D.  1,  1,  7,  1.)  A  single  example,  however,  may  suffice  to  show 
that  the  Praetor's  edict  was  confined  within  real,  although 
indefinable,  limits.  The  XII  Tables  gave  the  succession  to  a 
father  to  his  children  under  his  potestaa  ;  the  children  released 
from  the  potestas  did  not  succeed.  The  Praetor,  however,  did 
not  scruple  to  admit  emancipated  children  to  succeed  their 
fathers ;  but  it  was  reserved  for  later  legislation  to  provide  that 
a  child  should  succeed  to  its  mother. 

The  work  of  the  Praetor  may  be  summed  up  under  three 
heads.  It  was  the  Praetor  chiefly  that  admitted  aliens  within 
the  pale  of  Roman  Law.  To  him  mainly  is  due  the  change 
by  which  the  Formalism  of  Roman  Law  was  superseded  by 
well-conceived  rules,  giving  effect  to  the  real  intentions  of 
parties.  Lastly,  he  took  the  first  and  most  active  share  in 
transforming  the  law  of  intestate  succession,  by  which,  for  the 
purpose  of  inheritance,  the  family  was  regarded  as  based  on  the 
natural  tie  of  blood  instead  of  the  artificial  relation  oipotestas. 

Legislation. 

To  give  a  full  account  of  this  topic  would  be  to  write  the 
constitutional  history  of  Rome ;  suffice  it  here  to  mark  a  few 
distinctions  that  are  of  importance  in  looking  at  the  historical 
development  of  Roman  Law. 

During  the  Republic,  the  Popular  Assembly  was  the  fountain 
of  legislation;  during  the  earUer  history  of  the  Empire,  the 
plafce  of  the  Popular  Assembly  was  gradually  taken  by  the 
Senate,  acting  as  the  mouthpiece  of  the  Emperor ;  finally,  even 
this  form  was  dropped,  and  all  enactments  fiowed  directly  from 
the  Emperor. 

A  statute  {iex)  is  what  the  Roman  people,  when  asked  by  a  senatorial 
magistrate — a  Consul  for  insts^nce — [ordered  and]  settled.  A  decree  of  the 
commons  [plebiscitum)  is  what  the  commons,  when  asked  by  a  magistrate  of 
the  commons — a  Tribune  for  instance — [ordered  and]  settled.    The  commons 
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{pUbs)  differ  from  the  people  {populus\  as  species  does  from  kind  (genus) ; 
for  the  name  people  means  the  whole  of  the  citizens,  counting  the  patricians 
and  senators  as  welL  But  the  name  "  commons"  means  the  rest  of  the  citizens 
without  the  patricians  and  senators.  [Hence  in  old  times  the  patricians  said 
that  they  were  not  bound  by  the  decrees  of  the  commons,  because  they  had 
been  made  without  their  authority.]  But  afterwards  the  lex  Hortensia  was 
passed,  proving  that  the  decrees  of  the  commons  should  bind  the  whole 
people ;  and  in  that  way  they  were  made  quite  equal  to  statutes.  (J.  i,  2, 
4;  G.I,  3.) 

During  the  Republic  three  Assemblies  of  the  Roman  people 
existed.  The  oldest  was  the  Comitia  CurtatOy  a  patrician  body, 
of  which  we  have  reminiscences  in  the  law  of  adoption  and  of 
wills.  The  Comitia  Cenburicda^  said  to  have  been  originated  by 
one  of  the  Kings,  Servius  Tullius,  included  the  whole  Roman 
people,  Plebeians  as  well  as  Patricians,  arranged  in  classes 
according  to  their  wealth,  but  so  as  to  give  the  preponderating 
power  to  the  richest.  The  Comitia  Tributa  was  based  on  a  local 
division  of  the  people,  the  vote  being  taken  by  wards.  In  this 
assembly  the  influence  of  numbers  predominated.  Livy  men- 
tions a  lex  Valeria  Horatia  (B.O.  449)  as  giving  effect  to  a 
compromise  between  the  Patricians  and  Plebeians,  whereby  it 
was  agreed  that  the  enactments  of  the  Comitia  Tributa  should 
bind  the  whole  people.  Another  law  {lex  Publiliay  B.C.  339) 
seems  to  have  provided  that  the  ordinances  of  the  plebeians 
sbonld  be  law  only  with  the  concurrence  of  the  Senate :  thjB 
lex  Hortensia^  B.O.  287,  gave  full  effect  to  the  plebiscita  without 
the  Senate.  Very  often  plebiscita  (such  as  the  lex  Aquilia)  are 
called  leges,  a  term  that  in  strict  propriety  ought  to  be  confined 
to  the  enactments  of  the  people  {Populiadtd). 

A  Senaius  Consuliwh  (decree  of  the  Senate)  is  what  the  Senate  orders 
and  settles.  [It  takes  the  place  of  a  statute,  although  this  was  formerly 
questioned.]  After  the  Roman  people  g^ew  so  big  that  it  was  hard  to  bring 
them  together  on  one  spot  in  order  to  ratify  a  law,  it  seemed  fair  that  the 
Senate  should  be  consulted  instead  of  the  people.  •  (J-  i,  2,  5  ;  G.  i,  4.) 

Tbeophilus  traces  the  authority  of  the  Senate  to  the  Ux  Horietma^  which  gave 
foil  validity  to  the  jiebisciia. 

Imperial  Constitutions. 

An  imperial  constitution  is  what  the  Emperor  settles  by  decree,  edict,  or 
tetter.  It  has  never  been  doubted  that  this  takes  the  place  of  a  statute, 
since  the  Emperor  himself  receives  his  power  by  statute.    (G.  i,  5.) 

Nay  more  :  what  the  Emperor  determines  has  the  force  of  a  statute  {gruo(i 
^rindpi piacuit  Ugis  habet  vigorem),  since  by  the  lex  regia  that  is  passed  to 
give  him  imperial  power,  the  people  has  yielded  up  to  him  all  its  own 
power,  both  military  and  civil.    Whatever,  therefore,  the  Emperor  settles  by 
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a  letter,  or  after  inquiry  decrees,  or  commands  by  an  edict,  is  (it  is  agreed) 
a  statute.    These  are  what  are  called  Constitutions.    (J.  i,  2,  5.) 

Plainly  some  of  these  are  personal,  and  are  not  to  be  dragged  into  pre- 
cedents, since  this  is  not  the  Emperor's  wish.  For  if  he  grants  some  one  a 
favour  because  he  deserves  it,  or  inflicts  a  penalty  on  some  one,  or  helps 
some  one  without  a  precedent,  he  does  not  go  beyond  the  person.  Others, 
again,  since  they  are  general,  bind  all  beyond  a  doubt    (J.  i,  2,  6.) 

The  sovereign  power  was  exercised  by  the  Emperors  in 
three  ways ;  (1)  by  direct  legislation,  edictOy  consiitutiones-;  (2)  by 
judgments  in  their  capacity  as  the.  Supreme  Tribunal  (decreta); 
and  (3)  hy  epistolae  ov  rescriptOy  giving  advice  on  questions  of 
law  in  answer  to  inferior  judges.  This  authority  seems  to  have 
been  conferred  by  statute  {lea  regid)  at  the  beginning  of  each 
reign.  The  law  by  which  Vespasian  was  invested  with  supreme 
power  was  discovered  in  the  14th  century ;  and  it  shows  that 
the  legal  foundation  of  the  Emperor's  power  was  a  statute. 

The  constitutions  of  the  Emperors  were  collected  at  different 
times.  The  oldest  collection  is  the  Codex  Gregoriantts  et  Her- 
mogenianusy  which  covers  a  period  of  about  200  years,  from 
Hadrian  to  Constantino.  Only  a  few  fragments  of  it  remain. 
From  this  period  to  the  reign  of  Theodosius  IL  the  constitutions 
are  gathered  in  the  Codea;  Theodosiamis.  It  was  made  by  a 
commission  (consisting  of  sixteen  members),  appointed  A  J).  435, 
which  took  three  years  to  the  work.  It  was  sent  by  Theo- 
dosius to  his  son  Valentinian  III.,  who  accepted  it  for  the 
Western  Empire,  and  presented  it  amid  acclamation  to  the 
Senate.  The  Theodosian  Code  has  little  pretensions  to  scientific 
classification.  The  separate  constitutions  are  collected  under 
titles  indicating  their  subject-matter :  these  titles  are  collected 
in  sixteen  books.    It  has  come  down  to  us  almost  complete. 

The  reign  of  Justinian  marks  the  culminating  period  of 
Roman  Law.  The  production  of  law  had  in  a  great  measure 
ceased  before  his  time,  but  by  a  very  remarkable  series  of 
enactments,  Justinian  accomplished  a  marvellous  work  in 
cutting  away  anomalies  and  giving  completeness  and  symmetry 
to  the  body  of  the  law.  The  chief  minister  in  these  reforms 
was  Tribonian,  Quaestor  of  the  Palace,  who  died  A'.D.  545. 
Justinian  was  scarcely  seated  on  the  throne  when  he  began  the 
work  that  has  given  him  such  renown.  On  13th  Feb.  528  a 
commission  of  ten  members  was  appointed  to  draw  up  a  Code 
like  the  Theodosian  Code.  In  scarcely  more  than  a  year  (7th 
April  529)  the  work  was  done.    Thia  Code,  called  the  Co'iex 
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Vetus,  was  superseded  by  a  later  edition,  and  has  been  entirely 
lost 

On  the  .15th  Dec.  530,  a  commission  of  sixteen  members  with 
Tribonian  at  its  head  was  appointed  for  a  new  task — nothing 
less  than  to  bring  within  a  moderate  compass  and  arrange  in 
order  the  vast  accumulation  of  law  that  had  grown  up  under 
the  hands  of  Jurisconsults  and  Praetors.  The  commission  pro- 
ceeded to  deal  with  the  works  of  39  jurists,  consisting  of 
nearly  2000  books  and  3,000,000  verses.  In  the  course  of  only 
three  years  this  pile  of  material  was  sifted  and  reduced  to 
about  one-twentieth  of  its  original  bulk.  The  scraps  or  frag- 
ments of  the  jurists  were  placed  under  titles,  and  these  were 
collected  in  fifty  divisions  or  books.  The  titles  are  arranged  in 
the  order  of  the  topics  of  the  Edictum  Perpetuum  fes  it  was  shaped 
by  Salvius  Julianus.  The  arrangement  of  the  fragments  under 
the  titles  seems  to  have  been  mechanical.  The  commission 
divided  the  writings  of  the  jurists  into  three  classes,  and 
assigned  each  class  to  a  separate  sub-committee.  The  first 
class,  caDed  Sabinian,  embraced  all  the  systematic  treatises  on 
tiie  jus  civile ;  the  second,  called  Edictal,  consisted  of  the 
Praetor's  Edict,  with  commentaries  on  it;  the  third,  called 
Papinian,  was  formed  of  the  writings  of  Papinian  and  the 
record  of  cases.  Each  sub-committee  arranged  its  collections 
independently,  and  when  they  came  together  to  arrange  th^ 
titles,  they  took  for  the  first  group  that  which  had  the  most 
numerous,  and  for  the  last  that  which  had  the  least  numer- 
ous fragments.  Such  at  least  is  the  conclusion  that  has  been 
drawn  with  much  ingenuity  by  a  German  jurist  (Blume)  from 
the  distribution  of  the  fragments.  The  finished  work  was  called 
Digesta  or  PandectOj  and  on  the  30th  Dec.  A.D.  533  it  obtained 
the  force  of  law. 

In  the  beginning  of  A  J).  533,  a  new  commission  was  appointed 
of  law-prof esBors  and  advocates  to  prepare  an  elementary  or 
preparatory  text-book.  The  commission  adopted  the  Institutes 
of  Gains  as  a  groundwork,  and  the  Institutes  of  Justinian  are 
little  more  than  a  new  edition  of  Gains,  with  such  omissions 
and  additions  as  were  necessitated  by  the  lapse  of  more  than 
three  centuries.  The  Institutes  of  Gains  were  recovered  in 
1816  by  Niebuhr.  Of  Gains  himself  almost  nothing  is 
knowiL  Even  his  name  is  lost,  Gaius  being  merely  a 
piaeiiomen.    Notwithstanding  the  lacunae  that  still  exist,  his 
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work  is  invaluable  in  reference  to  the  antiquities  of  Roman 
Law. 

In  the  preparation  of  the  Digest,  many  controverted  points 
turned  up,  some  of  which  were  referred  to  Justinian  for  decision. 
The  number  of  such  questions  that  arose  before  the  Digest  was 
finished  was  fifty.  They  were  at  first  collected  separately,  and 
called  the  Quinquaginta  Decisiones, 

After  publishing  the  Pandects  and  Institutes  in  A.D.  534,  a 
commission  was  appointed  to  revise  the  old  Code,  and  incor- 
porate the  new  constitutions  and  decisions.  This  revision  was 
completed  in  the  same  year,  and  confirmed  on  the  16th  Nov. 
534. 

Justinian  found  his  zeal  for  law  reform  by  no  means  stifled 
by  these  great  works,  and  some  of  the  most  important  enact- 
ments, especially  relating  to  intestate  succession,  were  published 
afterwards.     These  subsequent  laws  are  called  Novellae. 
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Vitrasianum  „ 

<!) 

UffDKB  Cabsab  Ain>  Augustus. 

Under  the  Antoninss. 

'P^^ii^.tllStV  ««..«« 

158 

Legee  Jnliae. 

Lex  Aelia  Sentia       .        .        a.i>.     4 

Orphitianum  „ 

178 

—  Furia  Caninia    .        .          «>       8 

-  Jmiia  Velleia     .        .          „     10 

Senatoi  Consultuin  Silanianum 

Under  Cohmodus. 

(46  or)  10 
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LEGISLATION   OF   EMPERORS. 


A  Table  op  the  Chief  Imperial  Enactments  Referred  to 

IN  THIS  Work. 

Augustus,  B.C.  29  to  A.D.  14. 

Deportation,  73.  |   Trusts  and  oodicilli,  630,  644. 

Tiberius,  A.D.  14-37. 

Manus,  78. 

Claudius,  A.D.  41-54. 

Freedmen,  ingratitude  of,  25.  |   Slave,  cruelty  of  master,  13,  37. 

Trajan,  A.D.  98-117. 

Cliildren,  cruelty  to,  46.  I   Will  of  peculium  castrense, 

Soldiers'  ^vllls,  590.  |      617. 

Hadrian,  A.D.  117-138. 


Beneficium  divisionis,  399. 
Freemen,  fraudulent  sale  of,  26. 
Hereditas,  renunciation  of,  574. 
Landmarks,  removing,  104. 


Lucrativa  usucapio,  124. 
Status,  43. 
Treasure- trove,  112. 


Antoninufe  Pius,  A.D.  138-161. 


Aquaehaustus,  242. 
Arrogation  of  impubes,  61. 
Error  in  status,  54. 


Husband  and  wife,  gifts  between,  176. 
Transfer  of  obligations,  447,  697. 
Tutela,  exemption  from,  539. 


Marcus  Aurelius  Antoninus,  A.D.  161-180. 

Denuntiatio  litis,  809. 
Divorce,  509,  518. 
Fiscus,  purchase  from,  126. 
Set-off,  856. 


Addictio    bonorum    libertatis    causa, 

562. 
Cretio,  694. 
Curator,  554. 


Commodus,  a.d.  180-193. 

Freedmen,  ingratitude  of,  25.  |  Jus  aureorum  annulorum,  490. 

Severus,  A.D.  193-211. 


Alienation  by  persons  condemned,  174. 
Alienation,  restraint  on,  763. 
Donatio  mortis  causa,  732. 
Dos,  obligation  to  give,  498. 


Legacy  of  mortgaged  property,  716. 
Peculium  and  Legacy,  726,  727. 
Pupillus,  maintenance  o^  541. 
Substitution,  610. 
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liii 


Caracalla,  a.d.  211. 

Kxtemlfd  the  rigfats  of  dtizenghip  to  all  the  subjects  of  the  Emperor,  28,  41 . 

Alexander  Severus,  A.D.  222-235. 

Children,  cruelty  to,  id,  \  Mortgage,  foredoeure  of,  266. 

Gordian,  A.D.  238-244. 

Hereditas,  renimciation  of,  574. 

Diocletian  and  Maximian,  a.d.  284-305. 

Obdo  Judiciobum  abolished,  862  (a.d. 

294). 
Sale  for  inadequate  price,  818. 
Wills  in  favour  of  childr^  692. 


i  by  women,  66. 
Goete  of  appeals,  889. 
Di-roroe,  518. 


ConBtantine,  a.d.  306-337. 


Ban*  matema^  148. 
Ooin,  offences  against,  908. 
Colooi.  17. 

Coocabtnes,  gifts  to,  174. 
Gretio^  694. 
l>eBimtiatio  Htis,  810. 
I>tToroe,  511. 
FoRoobM,  852. 
Fmeduien,  ingratitude  of,  26. 

nt  for  debt  abolished,  876. 
;  ddldren,  46. 


Legitimation  by  subsequent  marriage,  56. 
Lex  commissona  abolished,  262,  265. 
Manumission,  32,  38. 
Marriage,  restraints  on,  508. 
Peculium  quasi-castrense,  147. 
Sanguinolenti,  47. 
Slave,  killing  a,  14. 
Tutor,  alienation  by,  522. 
Viiidicatio  of  immoveables,  189. 
WiUs  in  favour  of  children,  529. 
Witnesses  to  oodidlli,  645. 


Constantins  and  Constans,  A.D.  337-353. 

Heir,  informal  appointment  of,  607. 

Valentinian,  Valens  and  Gratian,  AJ).  364-379. 


CUdreo,  exposure  of,  46. 
CanmbfafM,  gifts  to,  174,  622. 


Dos,  sureties  for,  disallowed,  894. 
Sacrifice  of  child,  made  capital  crime,  910. 


TheodosinB  to  Marcian,  a.d.  379-450. 


J  limitatioii  of,  467. 
AdHTtor  libertatia,  40. 
,  148. 
,  gifts  to,  175. 
B,  mairiage  of,  506. 
Cietio,  abolished,  694. 
Dies  jmidici,  861. 
Dmvoe,  511,  512. 
DtQsatio  ante  nuptias,  163. 
i»  fonns  of,  31. 


FldeioopimiBsa^  i 


Judgments  in  Greek,  848. 
Legitimation  by  ofifering  to  Curia,  57. 
Manumission,  38. 

Marriage  of  deceased  wife's  sister,  507. 
Pactum  de  constituenda  dote,  378. 
Peculium  quasi-castrense,  148. 
Seizure  of  property  by  force,  96,  97. 
WiUs,  in  favour  of   children,   592 ;    in 

writing,  587  ;  renewal  of,  626. 
Witnesses  to  codicilli,  645. 


Leo  and  Anthemius,  A  J).  457-472. 


Anhaa  sponnfitiae,  616. 
CibM  as  betn,  619. 
Gonfifeio  pcaepoetera,  412. 
"     '  ,57. 


Peculium  quasi-castrense,  148. 

Priority     of     public     mortgage, 
^     270. 
*  Stipulation,  formalities  of,  287. 
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Zeno;  A.D.  474-490. 


Actio  injariarum,  11. 
Dilatory  exceptioiifl»  855,  857. 
Disputing  landlord's  title,  888. 
Emphyteusis,  256. 


Legitim,  satisfaction  of,  603. 
Legitimation   by   subsequent    marriage 

56. 
Usucapio  of  res  fisci,  126. 


Anaetasius,  a.d.  491-518. 


Actions,  limitation  of,  467. 
Adoption,  58. 
Coloni,  18. 


Emancipation,  68,  531,  534,  672. 
Transfer  of  obligations,  restrained, 

448. 


Justinian,  a,d.  527-565. 


Actio  rei  uxoriae,  162. 

Actions,  limitation  of,  467-469. 

Adoption,  63,  65. 

Adsertor  libertatis,  40. 

Aifectus  furandi,  88. 

Argentarii,  273,  389,  478. 

Beneficium  ordinis,  889. 

Bishops,  as  witnesses,  897. 

Church  property,  alienation  of,  170,  171. 

Cognates,  as  tutores,  531. 

Ccloni,  18. 

Concubines,  gifts  to,  175,  622. 

Conditio,  as  to  death,  412. 

praepostera,  412. 

Constituta  pecunia,  387. 
Costs,  858. 

Curator,  testamentary,  554. 
Dedititii,  abolished,  495. 
Divorce,  509,  512,  513. 
Donatio  propter  nuptias,  163. 

mortis  causa,  732. 

Doe,  153,  160,  161. 

Emancipation,  68,  75, 148. 

Ezoeptio  non  numeratae  pecuniae,  296. 

Fideicommissaria  hereditas,  640,  645. 

Fundus  details,  alienation  of,  154. 

Gifts,  173. 

Handwriting,  proof  of,  900. 

Heir.  liabiHty  of,  574-576. 

Husband  and  wife,  gifts  between,  177. 

Incerta  persona  as  heir,  619. 

Interest,  rates  of,  472. 


Intestate  succession,  670,  678-680. 
Jus  aureorum  annulorum,  491. 
Latini  Jimiani  abolished,  495. 
Legacy,     conjunctim     and     disjunctim, 

731. 

. place  of,  in  will,  734. 

Legitim,  602,  604,  606. 
Legitimation,  56,  57. 
Lex  Aelia  Sentia  repealed,  35. 
Lex  Furia  Caninia  repealed,  37. 
Lucid  interval,  426. 
Manumission,  31,  32,  85,  38. 
Marriage,. restraint  on,  508. 
Mortgages,    foreclosure,    266 ;    sale   of, 

266. 
Novation,  450. 

Oaths  of  plaintiff  and  defendant,  859. 
Pactum  donationis,  379. 
PecuUum,  148, 149. 
Pupillus,  payments  to,  519. 
Senatus  Consultum  Claudianum  repealed. 

24. 
Servi  poenae,  25. 
Subetitutio  exemplaris,  614. 
Summons,  810. 
Theft  from  borrower,  93. 
Transfer  of  obligations,  448. 
Tutor,  investment  by,  522. 
Usucapio,  144. 
Women,  as  tutores,  537 ;  intercessionefl 

of,  393. 
Written  agreements,  289,  831. 
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Jurisconsults  whose  Writings  are  Referred  to  in  the 

Corpus  Juris. 

Prior  to  Augustus. 


Sextm  AefiuB,  about  B.a  200. 
Cato,  Father  and  Son,  B.a  140. 
Poblitis  Mucins  Soaevola,  B.C.  133. 
Miuiilniis  Ckinaul  in  B.O.  148. 
:&Titas. 

Dmsnay  Consnl  in  B.C.  147. 
PttbUus   Rnjtilias  Bufos    (a  disciple  of 
P^maetinB  the  Stoic),  B.O.  100. 


Quintns  Mudus  ScaevoU,  Consul  B.C.  59 

(the  first  B3r8teniatic  writer  on  Iaw). 
Cains  Aquilins  Galla,  Praetor  B.c.  66. 
Servius  Sulpicius,  Consnl  B.O.  51. 
Quintns  Cornelius  Mazimus. 
Labeo  Antistius,  the  Father. 
Granius  Flaccus. 
Aelius  GalluB. 


AohisOfilins. 
Anhis  Caacellins. 
Trebatias,  introduced  Codieilli. 
Qnlntas  Aelius  Tubero,  Consul  B.C.  8, 
AHenuB  Varus,  Consul  A.D.  1. 
Aofidius  Kamusa. 
Gains  Ateios  Pacuvius. 
Clnna. 


Under  Augustus,  B.O.  29  to  A.D.  14. 

Publicius  Gellius. 


Antistius  Labeo  (Son),  Founder  of  the 
School  of  Proculians.  A  Stoic  and 
Republican. 

Ateius  Capito,  Founder  of  Sabinians.  A 
supporter  of  Augustus. 

Blaesus.  > 

Vitellius. 


The  Schools  of  Sabinians  and  Proculians  arose  perhaps  more 
firom  personal  and  political  rivalry  than  from  any  broad  contrast 
in  their  juridical  views.  The  instances  where  they  differed  in 
opinion  wiU  be  found  enumerated  in  the  Index. 


Sabdoaits. 

Proculians. 

Ateius  Capito. 

Antistius  Labeo. 

Masnrius  Sabinus. 

Nerva  (Father). 

Cmus  Cassius  Longinus. 

'Procnlus. 

CaeUus  Sabinus. 

Nerva  (Son). 

Priscus  Javolenus. 

Pegasus. 

Abumus  Valens. 

Juventius  Celsns  (Father) 

Tnsdanus. 

Juventius  Celsus  (Son). 

Salvius  JuHanus. 

Priscus  Neratius. 

Under  Tiberius,  A.D. 

14-37. 

ICaniziuB  Sabmna. 

Procnlus. 

CartiUus. 

Ncrra  (Father). 

Fulcinus. 

Nerva  (Son). 

Caiua  Cassius  Longinus. 

MeLk 

Atilidnus. 

CaUgula  to  Trajan,  A.E 

L  37-117. 

CoetioB  Sabinus. 

Aristo. 

Mincius  Natalis. 

PegB-os. 

Neratius  Prisons. 

Urseius-ferox. 

JTiT«itius  Celsns. 

Arrianus. 

Varius  Lucullus. 

PriKBB  Javolenus. 

Plautius. 

Fufidius. 
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Hadrian  and  Antoninus  Pius,  A.D.  117-160. 


Celsns. 

SalviuB  JoUanus. 

AbumuB  YftlenB. 

LaeliuB. 

VindiuB. 

AfricanuB. 


YolusiiiB  Maecianus. 
Ulpius  MarcelluB. 
Vsderiiia  Severus. 
Terentius  ClemenB. 
Publicius. 


Pactumeins  Glemem. 

Campanus. 

Octavenus. 

Vivianus. 

Sextus  Pedius. 


Marcus  and  Commodus,  A.D.  161-192. 


Gaiub. 
PomponitiB. 
QtiintuB  C.  Soaevola. 


Mauricianiis. 
Papirius  Justus. 
Papirius  Fronto. 


SatuminuB. 
TarentenuB  Patemtis. 


Severus  to  Gordian,  A.D.  193-237. 


CallistratuB. 
Papiniakus. 
Arrius  Menander. 
Tertullianus. 


Paulub. 
Ulpianub. 
Marcianus. 
TryphoninuB. 


LiciniuB  Rufinus. 
Macer. 

MODSSTINUS. 

Florentinus. 


Jurists  whose  date  is  uncertain. 


Puieolanus. 
PaconiuB. 


FuriuB  AntianuB. 
RutiliuB  MaximoB. 
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ERRATA. 


Paos  5,  line  IS  after  "where  **  add  "men  commonly  pau.** 

—  13,  „  10  from  bottom,  for  "master's  "  read  "masters'." 

—  25,  „  16  for  "redssion"  read  "rescission." 

—  29,  „  16  from  bottom,  for  "  Veetibnlid  "  read  "  Vectibtdici.'' 

—  34,  „  8        „  „   (J.  1, 61, 2)  read  (J.  1,  6, 2). 

—  55,  „      2        „  „  "legitimation "read  "legitimation." 

—  58,  „  14  and  19,  from  top,  for  "  G.  2, 136  "  and  "G.  2,  137,"  read  (G.  1, 1C6), 

(G.  1, 187). 

—  n,  „      8    from    top,    for  (G.  1,  229)  read  (G.  1, 129). 

—  80,  „  14  „  „  (G.  1, 11,  1)  „    (G.  1,  111). 

—  108,  „  18  from  bottom,    „  (J.  4,  9,  4)  read  (J.  4,  9,  1). 

—  121,  „      6        „  „  "  depositor "  read "  depositee." 

—  160,  „  21  from  top,  „  "Servus"  read  "Servius." 

—  165,  „      9  from  bottom,  „  (J.  2,  14)  „  (J.  2,  1,  4). 

—  200,  „      6        „  „  (p.  105)  read  (p.  97). 

—  203,  „  19        „  „  "  0WNZB8HIP "  read "  inhekitance." 

—  269,  „  17        „  „  "GaUus"  read  "Julius." 

—  346,  „  17        „  „  "required"   „    "acquired." 

—  386,  „  12        „  „  "3"  „    "V." 

—  392,  „  21        „  „  "sestertia"   „    "sestertii" 

—  897,  „  25        „                „  "  debtor "      „    "  creditor "  twice. 
_  427,  „       4         „               „  "sixth"        „    "second." 

—  438,  „  16  from  top,        „  "  creditors "  read  "  debtors. " 

—  542,  „      5        „  „  "signities"    „    "segnities." 

—  681,  „  16  from  bottom  „  (J..  37,  pr.)  read  (J.  3,  7,  pr.) 
~  711,  „  12         ,.              „  (G.  2,  24, 1)     „    (J.  2,  24, 1). 

—  712,  „      5         „      •       „  (G.   2,   79)       „    (G.  2, 279). 
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EXPLANATION  OF  ABBREVIATIONS. 


J.  ia  Institutes  of  Justinian.  (J.  3,  1,  1.)  The  first  figure  indicates  the  book,  the 
second  the  title,  and  the  third  the  section  referred  to.  Thus,  J.  3,  1,  1  means 
3d  book,  Ist  title,  Ist  section. 

G.  is  Institutes  of  Graius.  (G.  2,  6)  means  2d  book  and  6th  stMstion.  Gaius  is  not 
arranged  in  titles. 

D.  is  Digest  or  Pandects.  (D.  39,  3,  1,  1^)  means  the  30th  book,  3d  title,  1st  frag- 
ment, and  17th  section  of  that  fragment. 

C.  is  Code  of  Justinian.  (C.  4,  8, 1)  means  4th  book,  8th  title,  and  1st  constitution. 
(C.  6, 30, 18  pr.)  means  6th  book,  80th  title,  18th  constitution,  and  the  prineipiwn 
or  preliminary  section. 

Nov.  is  the  Novels  of  Justinian.  They  are  numbered  separately,  the  longer  ones 
being  divided  into  sections.     (Nov.  81,  3)  is  the  81st  novel  and  Sd  section. 

C.  Th.  is  the  Code  of  Theodosius,  which  is  divided  in  the  same  way  as  the  Code  of 
Justinian. 

Paul,  Sent.  2,  7,  2  is  the  2d  book,  7th  title,  and  2d  section  of  the  Sententiae  of  Julius 
Paulus. 

Ulp.  Frag.  25,  2  is  the  25th  title  and  2d  section  of  the  Fragments  of  Domitius 
XJlpianus. 

Ulp.  Inst,  is  the  fragments  of  Ulpian's  Institutes. 

Mos.  et  Rom.  Legum  CoUat  6,  4,  2  is  the  6th  title,  4th  chapter,  and  2d  section  of 
the  Mosaicarum  et  Romanarum  Legum  CoUatio. 

Frag.  Vat  is  the  Vatican  Fragments. 

Vet  cujusd.  jur.  consult  is  Veteris  cujusdam  jurisoonsulti  oonsultatio,  a  short  collec- 
tion of  moot  points  in  law. 

The  above,  beginning  with  Paul,  Sent,  are  to  be  found  in  HnscHKif's 
'*  Juritprudentiae  Ani^u$Unia7iae  quae  mpernmt.** 


N,B. — It  is  important  for  the  student  to  bear  in  mind  that  the  Institutes  of  Gaius 
are  more  than  300  years  older  than  the  Institutes  of  Justinian. 

Passages  in  the  translation  enclosed  in  square  brackets  are  to  be  found  in  Gaius 
only,  and  not  in  Justinian. 
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BOOK   I. 

RIGHTS      IN     REM. 


RIGHTS  IJ!^  REM  IN  RESPECT  OF  ONE'S  OWN  PERSON. 


Definition. 

TO  prevent  men  hurting  one  another  is  naturally  a  paramount 
object  in  every  system  of  law.  It  is  vain  to  protect  pro- 
perty, if  life  and  limb  are  not  secure.  But  no.  system  of  law 
attempts  to  provide  a  remedy  for  every  hurt  that  may  be  done 
to  body  or  mind.  The  harm  may  be  trifling,  and  therefore 
undeserving  of  attention ;  or  it  may  be  grievous,  but  beyond 
reach  of  the  instruments  that  a  lawgiver  has  at  his  disposal. 
A  line  must  be  drawn.  The  law  specifies  the  instances  where 
it  requires  all  men  to  abstain  from^  doing  harm  or  giving  pain 
to  one  another.  In  other  words,  every  man  has  a  right,  within 
the  limits  fixed  by  law,  to  personal  immunity.  In  the  technical 
language  of  jurisprudence,  such  a  right  is  described  as  a  right 
in  rem  in  respect  of  one's  person.  The  unlawful  causing  of 
pain  or  hurt  is  a  violation  of  such  a  right. 

But  pain  or  hurt  may  be  caused  in  two  ways ;  either  inten- 
tionally or  through  NEGLIGENCE.  If  pain  or  hurt  were  caused 
intentionally^  the  wrong  done  was  technically  called  an  injuria. 
The  term  injuria  may  be  defined  with  almost  perfect  exactness 
as  a  wilful  violation  of  a  rig^ht  in  rem  that  one  has  in  respect  of 
one's  own  person.  It  may  be  suspected  that  at  first  the  Roman 
taw^provided  no  remedy  when  harm  was  done  to  a  freeman 
through  negligence ;  but  the  deficiency,  if  it  ever  existed,  was 
ultimately  supplied.    (D.  9,  1,  3 ;  D.  9,  2,  13;  D.  17,  2,  52,  16.) 
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2  RIGHTS  IN  REM. 

Illustration. 

A  freebom  boy  was  sent  to  a  shoemaker  to  learn  his  trade.  The  shoemaker,  in  a 
moment  of  irritation  caused  by  the  duhiess  of  his  pupil,  threw  a  shoe  at  him,  and 
destroyed  his  eye.  Both  Julian  and  Ulpian  agree  that  the  shoemaker  did  not  com- 
mit an  iv^uria,  because  his  intention  was  simply  to  correct  his  pupil,  and  he  did  not 
throw  the  shoe  for  the  purpose  of  hurting  his  eye.  Nevertheless,  they  held  that  be 
was  liable  to  pay  compensation  for  the  mischief  he  had  done  (D.  9,  2,  5,  3),  on  the 
ground  that  he  did  not,  in  correcting  his  pupil,  take  proper  care  to  avoid  ezcessiye 
hurtw     Undue  severity  of  correction  is  tantamount  to  negligence.     (D.  9,  2,  6.) 

The  conception  of  NEGLIGENCE,  as  a  ground  of  responsibility, 
will  be  discussed  more  conveniently  in  relation  to  the  violation 
of  rights  to  property,  and,  at  this  stage,  attention  may  be  con- 
fined to  intentional  violations  of  rights  in  rem ;  in  other  words, 
to  the  characteristics  and  limits  of  the  delict  of  injuria. 

The  subject  may  be  considered  under  two  heads, — First,  an 
enumeration  of  the  several  rights  constituting  the  class  of 
rights  in  rem  in  respect  of  one's  person ;  and,  second,  the 
circumstances  that  made  the  infliction  of  pain  or  harm  an 
injuria^  or  violation  of  these  rights. 

First,  Enumeration  op  Rights  in  rem  to  One's  own  Person. 

I.  Harm  to  the  Body. — It  is  an  injuria  to  strike  a  man  with  your  fist 
for  instance,  or  with  a  whip,  much  more  to  scourge  him.  (J.  4,  4,  i ; 
G.  3,  220.) 

The  protection  of  the  body  was  naturally  an  object  of  solici- 
tude in  the  earliest  period.  The  XII  Tables  contain  provisions 
on  this  subject,  the  terms  of  which  have  been  preserved  to  us.^ 
All  wilfiil  hurt  to  the  body  was  included  under  injuria;  and  also 
a  threat,  if  accompanied  with  an  apparent  intention  of  imme- 
diately executing  it.     (D.  47,  10,  15,  1.) 

An  injury  inflicted  on  the  mind  by  drugs,  being  primarily  an 
injury  to  the  brain,  may  be  included  under  the  head  of  wrongs 
to  the  body.  Examples  are  love-philtres  or  potions.  (D.  47, 
10,  15.) 

2.  Personal  Freedom. — To  imprison  a  man,  or  forcibly  keep 
him  as  a  slave,  knowing  him  to  be  free,  was  an  offence  dealt 
with  by  a  statute  (Lex  Fabia  or  Favia)  in  existence  before 
Cicero.  (Pro  Rabirio,  3 ;  D.  48,  15,  6,  2.)  That  statute  imposed 
only  a  pecuniary  penalty,  and  it  fell  into  disuse  when  kidnap- 
ping freemen  was  made  a  crime.  (D.  48,  15,  7;  C.  9,  20,  7; 
C.  9,  20,  16.) 

*  Manufuttivt  si  osfregit  libero,  CCC,  [«]  serin)  OLpoenam  subito. 
Si  membrvm  ruptitf  ni  cum  eo  pacU,  talio  esto. 
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3.  Insults. — It  is  an  injuria  to  revile  a  man  in  public  {comncium  facere), 
0.4,4,1;  G.  3,220.) 

CoKncwm  was  the  of^ce  of  publicly  insulting  or  mobbing  a  man  (D.  47,  10,  15, 
11),  or  assembling  before  bis  house  or  shop  to  annoy  him,  (D.  47,  10,  15,  7.)  This 
offence  was  created  by  the  Prsetor.' 

In  some  cases  instdts  to  the  dead  become  an  injuria  to  the 
Kving,  not  exactly  for  the  reason  assigned  by  Lord  Coke  in  a 
celebrated  case  (Wraynam's)  that  justice  lives  although  the 
person  be  dead,  but  because  in  popular  estimation  a  man's 
personal  dignity  might  be  wounded  by  insults  oflFered  to  his 
predecessors. 

Illustrations. 

An  heir  was  supposed  to  be  bound  to  aphold  the  good  name  of  the  person  whom 
be  succeeded,  and  an  insult  offered  to  the  corpse  of  the  deceased  was  looked  upon 
as  an  insult  to  him.     (D.  47,  10,  1,  4.) 

When  the  statue  of  a  man*s  father,  placed  on  a  bust,  is  struck  with  stones,  an  injuria 
is  done  to  the  man  himself.  (D.  47,  10,  27.)  If  the  statue  were  joined  to  a  tomb,  so  as 
to^become  an  immoTeable,  the  offence  was  regarded  rather  as  sacrilege,  and  the  remedy 
of  the  son  was  the  action  for  a  violated  tomb  {actio  aepulcri  violati), 

4,  Slander,  Libel. — It  is  the  duty  ot  every  one  to  abstain 
from  diminishing  the  reputation  or  good  name  of  another.*  The 
Praetor  says,  **  Let  nothing  be  done  to  defame  any  man.  If  any 
one  does  anything  against  the  foregoing,  I  will  take  up  each 
case  on  its  merits,  and  visit  it  accordingly."  This  statement, 
although  it  indicates  exactly  the  object  of  the  law,  is  too  wide, 
and  must  be  qualified  by  the  illustrations  here  subjoined.  A 
man's  reputation  may  be  assailed  by  acts,  or  by  words  written 
or  spoken.     The  Roman  law  provides  for  all  these  ways. 

Illustrations, 
V,  By  words. 

(1.)  To  insult  a  freeman  by  calling  him  a  slave  is  an  ttt/urto.     (C.  9,  35,  9.)     So 
likewise  to  call  one's  grandmother  a  slave  falsely.     (0.  9,  35, 10.) 
(2.)  To  caU  a  man  an  informer  falsely,  is  an  injuria.     (C.  9,  85,  3.) 

2°.  By  writing. 

And  it  is  an  injuria  to  defame  a  man  in  prose  or  in  verse  whether  you 
write  the  libel,  draw  it  up,  or  publish  it,  or  wilfully  instigate  or  abet  those 
that  do.     (J.  4,  4,  I  ;  G.  3,  220.) 

*  Qw  advernu  bonos  mores  convicium  cut  fecisscj  cvjusife  opera  factum  esse  dicetur 
^adversut  honot  mores  conricium  fieret :  in  eum  judicium  dabo.     (D.  47,  10,  16,  2.) 

*  Ait  Prcetonr :  **  Ne  quid  infamandi  causa  fiat  ;  si  quis  adversus  ea  fecerit,  prout 
Twrgw  res  erit,  animadvertam"     (D.  47,  10, 15,  25.) 
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The  words  of  Justinian  are  taken  from  the  Lex  Cornelia 
(b.  0.  81),  which  proceeds  thus:^  "Even  if  he  published 
it  in  the  name  of  another,  or  anonymously,  an  action  on  the 
subject  shall  be  allowed ;  and  if  he  that  did  such  a  thing  is 
condemned,  it  is  ordained  that  he  shall  be  by  statute  incapable 
of  taking  any  part  in  the  making  of  a  will." 

CwvMSi  ifl  the  word  employed  in  the  XII  Tables,  which  sanctioiied  the  ponish- 
ment  of  beating.  That  punishment  was  taken  away  by  the  Lex  Portia.  Carmen^ 
says  Paul  (Paul,  Sent  5,  4,  15),  includes  not  only  inscriptions  (epigrammata)  and 
satirical  poetry  (tatira!),  but  every  form  of  writing.  PsaUerium  was  a  libel  compoeed 
to  be  sung  in  public.  (Paul,  Sent.  5,  4,  16.)  Insults  conveyed  in  pictures  were  al&o 
libels. 

It  must  be  borne  in  mind  that  there  was  no  injuria  without 
an  intention  to  destroy  another's  good  name.  Hence,  in  Utiga- 
tion,  each  party  might  lawfully  make  injurious  statements  of 
the  other ;  but  even  in  this  case  moderation  must  be  observed. 
(Paul,  Sent.  5,  4,  15.)  The  mere  circumstance,  however,  of  a 
libel  being  contained  in  a  document  sent  to  the  Emperor,  did 
not  protect  it  from  punishment.     (D.  47,  10,  15,  29.) 

3^  By  acts. 

(i.)  And  it  is  an  injuria  to  take  possession  of  a  man's  goods  as  if  for  debt 
[and  to  put  them  up  for  sale]  when  you  know  he  owes  you  nothing.    (J.  4, 4,  i ; 

G.  3,  220.) 

(2.)  Akin  to  this  is  the  offence  of  demanding  as  a  debt  what  is  not  due,  in  order  to 
injure  another's  credit.     (D.  47,  10,  15,  38.) 

(8.)  It  was  usual  to  sue  a  debtor  before  proceeding  against  his  sureties,  and  who- 
eyer,  therefore,  passed  over  a  solvent  debtor  as  if  he  were  insolvent,  and  proceeded 
against  the  sureties  to  damage  his  credit,  committed  an  injuria,     (D.  47, 10,  19.) 

(4.)  A  creditor  is  bound  to  accept  a  Rolvent  surety;  and  if  he  refuses  one  who  is  able 
to  answer  for  the  debt,  with  the  object  of  defaming  him,  he  commits  an  injuria. 
(D.  2.  8,  5, 1.) 

(5. )  To  apprehend  a  person  as  a  fugitive  slave,  or  to  bring  an  action  to  daim  a  person 
as  a  slave,  knowing  him  to  be  free,  is  an  injuria.     (D.  47,  10,  12 ;  D.  47, 10,  22.) 

(6.)  He  that  flees  for  refuge  to  the  statues  or  images  of  the  emperors,  to  make 
it  appear  falsely  that  another  has  unlawfully  imprisoned  him,  commits  an  injuria, 
(D.  48,  16,  28,  7.) 

5.  To  enter  a  man's  house  against  his  will,  even  to  serve  a 
summons  (D,  47,  10,  23),  was  regarded  as  an  invasion  of  his 
privacy,  and  ahnost  as  a  personal  insult.     (D.  47,  10,  44.) 


'  Etiamai  aUerivs  nomine  ediderit,  vd  sine  nomine,  uti  de  ea  re  agere  Ureret,  et,  #« 
amdemncUut  nt  qui  id  fecit,  inteatabilie  ex  lege  eesejvbetur.     (D.  47,  10,  6,  9.) 

'*  IntestabUie "  here  means  that  the  convicted  person  could  neither  make,  nor  be 
witness  to,  a  will.    (D.  28, 1,  18,  1.) 
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The  iex  Cornelia  (B.  C.  8i),  too,  speaks  of  injuriae,  and  has  brought  in  a 
special  actio  injuriarum.  This  action  lies  when  a  man  alleges  that  he  has 
been  beaten  or  scourged,  or  that  his  house  has  been  entered  by  force.  And 
by  ** bouse"  m  this  case  is  understood  his  own  house  in  which  he  dwells,  or  a 
hired  house,  or  one  in  which  he  lives  rent-free  or  as  a  guest.    (J.  4,  4,  8.) 

In  one  sense  this  offence  can  hardly  be  considered  as  directed 
against  the  person  of  the  occupier,  but  it  was  against  his  dignity; 
for  the  majesty  of  a  Roman  citizen  was  supposed  to  extend 
beyond  his  strict  personality  to  his  inmiediate  belongings, 
and  even  to  his  clothes.  (D.  47,  10,  9,  pr.)  Directarii^  who 
Bneak  into  a  house  to  steal,  were  guilty  of  a  criminal  offence. 
(Paul,  Sent.  5,  4,  8.) 

6.  Attempts  directed  against  the  chastity  of  boys  and  women 
constitute  injuriae. 

And  it  is  an  injuriay  to  keep  following  about  a  respectable  woman,  or  a 
youdi  still  wearing  the  praetexta,  or  a  young  girl,  or  to  attempt  any  one's 
chastity.  And  clearly  there  are  many  other  forms  of  injuria.  (J.  4,  4,  i  ; 
G.  3,  220.) 

This  offence  consisted  in  persistently  following  them  about,  as  such  constant  pursuit 
was  in  itself  a  reflection  on  their  character.     (D.  47,  10,  15,  22.) 

I^ub  Tpradexta  was  worn  till  the  age  of  puberty. 

Tlie  use  of  obscene  language  is  an  ir^urioj  although  not  successfully  accomplishing 
the  immoral  intention.     (D.  47,  10, 15,  21.) 

To  accoet  {appeUare)  and  address  a  respectable  woman  in  the  dress  of  a  matron 
was  an  injuria  if  the  object  were  to  conquer  her  chastity.  But  a  respectable  woman, 
if  dressed  as  a  slave  or  as  a  prostitute,  had  no  remedy  if  she  were  so  accosted.  (D.  47, 
10, 15, 15.) 

7.  It  is  the  duty  of  every  one  to  abstain  from  vexatiously 
setting  in  motion  against  another  the  machinery  of  the  law. 
(D.  47, 10,  13,  3.) 

8.  Another  case  is  this : — If  at  a  spot  where  anything  is  kept  so  placed  or 
hung  that  it  might,  if  it  fell,  do  harm  to  some  one.  For  this  there  is  a  fixed 
penalty  often  aurei.    (J.  4j  5>  !•) 

In  this  case  the  penalty  is  exacted  although  no  one  is  hurt. 
(D.  9,  3,  5,  11.) 

This  injury  is  called  a  quasi  delict  (quasi  ex  maUficio).  This 
means  nothing,  however,  except  that  it  is  a  late  addition  to  the 
roll  of  delicts,  made  not  by  any  statute,  but  by  the  judicial 
authority  of  the  Praetor. 

Second,    What  Ciroumstances  made   the   Infliction   of 

Pain  or  hurt  an  injuria  f 

In  its  general  sense,  injuria  means  an  unlawful  act  {quod  non  jure  fit). 
In  a  special  sense,  it  is  used  to  mean  sometimes  an  affront  {fontumelia,  from 
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contemno,  in  Greek  ujS^/^) ;  sometimes  a  wrong  {culpa,  in  Greek  &6ixn/La) 
— and  this  is  the  sense  of  damnum  injuria  in  the  lexAquilia;  and  sometimes 
unfairness  or  injustice  (in  Greek  ddix/a),  for  when  a  decision  is  wrongfully 
given  {nonjure)  against  a  man  by  the  Praetor  or  judex,  that  maai  is  said  to 
suffer  an  injuria,    (J.  4,  4,  pr.) 

Of  the  four  meanings  here  given  to  injuria,  only  one  is  appK- 
cable  to  the  present  case.  Generally,  it  may  be  said  that  an 
injury  is  the  intentional  and  illegal  infliction  of  pain  or  hurt. 
To  constitute  a  violation  of  a  freeman's  rights  to  his  own 
person,  three  elements  chiefly  must  concur. 

1.  The  violation  must^be  jntentional ;  mere  negligence  does 
not  give  rise  to  injuria.  It  is  not,  however,  necessary  that  the 
wrong-doer  should  know  whom  he  hurts,  provided  he  has  a 
general  intention  to  hurt  some  one.     (D.  47,  10,  3,  2.) 

IUu8tration8, 

A  strikes  B  in  joke  or  in  a  sparring-match.  As  A  has  no  intention  to  injure  B,  A 
does  not  commit  any  injuria.     (D.  47,  10,  3,  3.) 

An  astrologer  or  sootiisayer,  a  sincere  believer  in  his  art,  says  a  man  is  a  thief  who 
s  not :  he  has  uttered  a  slander,  but  he  has  not  oommitted  any  tfy'itrto,  for  he  is  him- 
self in  error.     (D.  47,  10,  15, 13.) 

A  strikes  B,  believing  him  to  be  his  slave,  and  therefore  considering  himself  as 
exercising  his  just  right.  A  does  not  commit  any  inj wrick,  although  it  should  turn 
out  that  in  reality  B  is  free.     (D.  47,  10,  8,  4.) 

A  man  intending  to  hit  his  slave,  misses  his  aim,  and  accidentally  hits  a  freeman 
standing  by ;  there  is  no  injuria,     (D.  47,  10,  4.) 

2.  The  act  jQUst  be  illegal.  Every  infliction  of  pain  is  not  an 
injury ,^but  only  such  as  the  law  forbids.  Pains  inflicted  by  the 
law  itself  were  not  an  infraction  of  the  rights  of  personahty. 
(D.  47,  10,  13,  1.)  Hence  a  magistrate  could  not  be  compelled 
to  give  compensation  for  such  losses  as  he  caused  in  the  course 
of  administering  justice,  provided  he  did  not  intentionally  abuse 
his  authority.  (D.  47,  10,  33.)  Teachers  also,  and  others  set 
over  the  young,  were  permitted  to  chastise  those  committed  to 
their  care,  provided  they  did  not  employ  undue  severity.  (D.  9, 
2,  6.)  The  powers  of  masters  over  slaves,  fathers  over  children, 
husbands  over  wives,  in  this  respect,  will  be  examined  more 
fiilly  hereafter. 

But  the  most  usual  case  in  which  violence  was  permitted  was 
in  self-defence.  An  attack  upon  me  releases  me  from  the  duty 
of  respecting  the  person  that  assaults  me.  It  is  a  general 
principle  of  law  to  permit  men  to  repel  force  by  force,  or  to  use 
force  in  defence  of  a  right.  (D.  1,  1,  3 ;  D.  9,  2,  4  ;  D.  4, 2, 12, 1.) 
Within  what  limits,  on  what  occasions,  is  it  lawful  in  selt^efence 
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to  hurt,  or  even  kill  another  f  The  first  broad  distinction  is 
between  a  wrong  already  completed,  and  one  in  process  of  con- 
summation or  immediately  impending.  When  the  wrong  is  con- 
smnmated,  when  the  mischief  is  done,  it  is  never  lawfiil  to  resort 
to  force ;  the  peaceful  remedy  of  an  action  or  criminal  accusa- 
tion can  alone  be  employed.  But  if  the  invasion  of  my  right 
or  the  attack  on  my  person  is  not  completed,  as  a  general  rule 
force  may  be  used  in  defence.    (D.  43, 16,  3,  7  ;  D.43, 16,  3,  9.) 

lUtutration, 

A  shopkeeper  pUced  a  lamp  in  a  lane  by  night,  and  a  paaser-bj  stole  it ;  the  shop- 
keeper pursued  and  caught  the  thief.  The  thief  thereupon  began  to  strike  the  shop- 
keeper, to  make  him  let  go,  and  the  shopkeeper  in  the  fight  scratched  out  his  eye. 
The  ahopkeeper  was  in  this  instance  justified,  but  he  would  not,  if  the  thief  had  not 
began  the  fight,  nor  if  he  had  soratohed  out  the  thief  s  eye  merely  from  irritation  at 
the  theft.     (D.  9,  2,  52, 1.) 

A  second  point  is  whether  force  could  be  used  in  defence  of  pro- 
perty as  well  as  of  personal  safety.  As  regards  personal  safety, 
any  amount  of  force  was  justifiable,  if  it  was  reasonably  neces- 
sary. A  man  put  in  fear  of  his  life,  could  with  impunity  kill  his 
assailant ;  but  if  he  could  have  caught  the  man,  and  there  was 
no  necessity  for  killing  him,  he  was  not  justified.  (D.  9, 2,  5,  pr. ; 
C.  9, 16,  2 ;  C.  9,  16,  3.)  In  defence  of  property  less  latitude 
was  given. 

To  kill  wrongfully  {injuria)  is  to  kill  when  you  have  no  right  to.  There- 
fore he  that  kills  a  robber  does  not  come  under  the  lex  Aquilia^  especially  if 
there  was  no  other  way  in  which  he  could  escape  the  danger.    (J.  4,  3,  2.) 

According  to  the  law  of  the  XII  Tables,  it  was  lawful  to  kill 
the  nocturnal  thie^  but  not  a  thief  during  the  day,  unless  he 
was  provided  with  deadly  weapons.  The  Aquilian  law  is  under- 
stood to  have  imposed  a  restriction  on  this  somewhat  dangerous 
power,  by  admitting  the  justification  only  when  the  sufferer  had 
called  lustily  for  help.  (D.  9,  2,  4,  1.)  In  later  times,  the 
ktitude  given  by  the  XII  Tables  seems  to  have  been  taken 
away.  Ulpian  says  (D.  48,  8,  9)  that  even  in  the  case  of  the 
nocturnal  thief,  killing  him  is  to  be  justified  only  if  the  owner  of 
the  property  could  not  have  spared  his  life  without  peril  to 
liimself.  Thus,  in  effect,  the  extreme  step  of  kiUing  an  intend- 
ing thief  was  allowed  only  when  the  life  of  the  person  assailed 
was  in  peril,  as  well  as  his  property.  Any  minor  degree  of 
force  was,  however,  justifiable,  if  necessary  for  the  defence  of 
one's  property. 
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3.  T^e  injury  must  be  inflicted  without  the  consent  of  the 
person  that  suffers  the  injury,^  But  when  one  wrong  affects 
two  persons,  one  of  whom  alone  consents,  such  consent  does 
not  take  away  the  remedy  of  the  other. 

Thus  a  slave  may  wilUngly  be  led  to  risk  his  money  at  games 
of  chance,  but  his  master  may  still  suffer  an  injury,  and  have 
an  action  against  the  person  who  through  the  slave  has  injured 
him.     (D.  47,  10,  26.) 

Perhaps  the  same  idea  led  to  the  rule,  that  if  a  person  suffer- 
ing an  injury  showed  at  the  time  no  indignation,  he  was 
considered  to  forgive  the  wrongdoer,  and  to  forego  all  rights 
to  damages  or  penalties  for  the  wrong. 

The  right  to  sue  is  lost  if  you  pretend  not  to  be  hurt.  And  therefore  if 
you  overiooked  an  injuria — ^that  is,  at  the  moment  you  suffered  it  gave  it  no 
further  heed— ^you  cannot  afterwards  change  your  mind,  and  revive  the  injuria 
you  have  once  let  rest.    (J.  4,  4,  12.) 

Investitive   Facts. 

From  the  nature  of  the  case,  rights  in  rem  to  one's  person  are 
not  created  by  any  special  investitive  facts,  nor  can  they  be  ex- 
tinguished by  any  divestitive  facts.  The  duties  corresponding 
to  the  rights  are  nearly  universal ;  they  are  duties  owing  by  all 
me;i  to  all  men.  The  rights  are  indelible,  and  they  belong  to 
one  simply  as  a  member  of  civil  society. 

Broadly,  but  not  quite  accurately,  it  may  be  said  that  rights 
in  rem  belong  to  every  man  against  every  man.  The  exceptions 
fall  into  three  classes — (1)  Persons  that  are  exempt  from  these 
duties;  (2)  Persons  that  have  not  rights  in  rem;  and  (3) 
Substituted  or  vicarious  responsibility. 

I.  Persons  against  whom  rights  in  rem  are  not  available. 
The  only  persons  that  were  not  punishable  for  their  wrongful 

acts  were  those  presumed  to  be  incapable  of  having  a  wrongful 
intention.  Inasmuch  as  intention  is  of  the  essence  of  injuria^ 
it  follows  that  those  who  are  destitute  of  understanding, 
and  are  imable  to  comprehend  the  consequences  of  their  acts, 
should  be  exempt  from  the  penalties  of  the  offence.  Hence 
madmen  {furiosi)  and  children  under  seven  years  of  age 
{pubertati  proximi)  were  considered  incapable  of  committing  an 
injuHa.    (D.  50,  17,  111  pr. ;  D.  47,  10,  3,  1.) 

II.  Persons  that  have  not  rights  in  rem  in  respect  of  their 
own  personality. 

*  NuUa  injuria  est  quae  in  voUntem  iiat.     (D.  47,  10, 1,  6.) 

Digitized  by  VjOOQIC 


INJURIA.  9 

Slaves,  persons  subject  to  manuSy  patria  potestas,  man" 
cipiuniy  were  either  incapable  of  suffering  an  injuriay  or  at  all 
events  could  not,  as  a  rule,  sue  the  wi-ongdoer.  It  will  pre- 
sently be  seen  to  what  extent  such  persons  were  protected  by 
law  from  hurt. 

in.  Persons  that  are  liable  for  wrongs  done  by  others, — 
yiearious  responsibility. 

1.  If  you  have  a  lodging,  whether  your  own,  or  hired,  or  occupied 
rent  firee,  and  from  that  lodging  anything  is  thrown  down  or  poured  out  so 
as  to  harm  some  one,  then  yoij  incur  an  obligatio  quasi  ex  maUficio; — quasi  ex 
maleficiOy  and  not  ex  maleficioy  for  often  the  fault  is  another's,  either  a  slave's 
or  a  child's.     (J.  4,  5,  i.) 

If  2i  filiusfamilias  lives  apart  from  his  father,  and  if  from  his  lodging  any- 
thmg  is  thrown  down  or  poured  out,  or  if  he  has  anything  so  set  or  hung 
that  its  Hail  would  be  dangerous,  in  this  case  Julian  was  of  opinion  that 
against  the  fether  there  is  no  action,  but  only  against  \h^  filiusfamilias 
hnnself— just  as  in  the  case  of  dijiliusfamilias  that  when  judge  has  given  an 
unlawful  judgment  {qui  litem  suam  fecerit).    (J.  4,  5,  2.) 

In  like  manner,  when  a  slave  inhabited  a  house  separate  from 
his  master,  and  anything  was  thrown  down  or  poured  out,  to 
the  damage  of  passers-by,  but  not  by  him,  the  master  was  not 
responsible.  The  slave,  if  he  were  blameworthy,  might,  how- 
ever be  punished.    (D.  9,  3,  1,  8.) 

2.  Not  only  the  doer  of  the  wrong  {injuria)  is  liable  to  an  actio  injuriaruffty 
but  he  too  whose  malicious  deeds  or  schemes  have  led  to  its  being  done ; 
not  only  he  that  strikes  a  man  on  the  face  with  his  fist,  but  he  that  caused 
him  to  be  so  struck.    (J.  4,  4,  1 1.) 

The  principal  is  responsible  for  the  wrongs  done  by  the 
agent  whom  he  has  engaged  (mandatum)  or  hired  (conductio)  for 
the  purpose.  (D.  47,  10,  11,  3 ;  D.  47,  10,  11,  4.)  So  a  person 
that  has  induced  another  to  do  a  wrong,  which,  but  for  such 
persuasion,  he  would  not  have  done,  is  responsible.  (D.  47, 10, 
11, 6.)  But  the  person  acting  in  consequence  of  such  persuasion 
or  bargain  is  also  responsible.     (C.  9,  21,  5.) 

3.  The  responsibihty  of  masters  for  slaves,  fathers  for  chil- 
dren, &c.,  will  be  (Kscussed  under  these  respective  heads. 
Slavery,  PotestaSy  Ac. 

Remedies* 

A.  Negligenoe. — ^The  remedy  is  the  Actio  LegU  AquUiae,  of  which  an  account  will 
W  given  under  the  topic  of  Ownership. 
&  Intentional  Harm. — Actio  ft^juriarum. 
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10  RIGHTS  IN  REM, 

1.  The  measure  of  compensation  in  simple  injury  (i.e.,  n<yi\ 
atrox). 

(1.)  According  to  the  law  of  the  XII  Tables. 

The  penalty  for  injuria  was  fixed  by  the  XII  Tables  as  follows  : — For  a 
limb  disabled,  to  suffer  the  same  in  turn  ;  for  a  bone  broken  or  crushed,  in 
the  case  of  a  freeman,  300  asses,  in  the  case  of  a  slave,  150  asses  ;  in  all 
other  cases,  25  asses.  And  in  the  great  poverty  of  those  times  these  money 
penalties  seemed  perfectly  adequate.    (G.  3,  223,  and  more  shortly  J.  4, 4,  7.) 

(2.)  Modification  of  the  penalty  by  the  Praeton. 

But  the  rule  of  law  now  in  use  is  different,  for  the  Praetor  allows  the 
sufferer  to  claim  a  specific  sum  ;  and  the  judge  condemns  the  wrongdoer  to 
pay  any  sum  not  exceeding  this,  to  be  fixed  at  his  discretion.    (G.  3,  224.) 

The  penalty  for  injuria  introduced  by  the  XII  Tables  has  fallen  into 
disuse.  That  introduced  by  the  Praetors,  and  therefore  caUed  honoraria^  is 
in  daily  use  in  the  courts.  For  according  to  a  man's  rank  and  respectability 
the  estimate  of  the  harm  done  by  an  injuria  rises  or  falls.  And  the  same 
gradation  is  observed,  and  properly,  even  in  the  case  of  slaves  ;  for  there  is  one 
estimate  in  the  case  of  a  slave  that  is  manager,  another  in  the  case  of  a 
slave  in  a  position  of  some  trust,  and  a  third  in  the  case  of  an  utterly  worth- 
less slave, — one,  for  instance,  that  works  in  chains.    (J.  4,  4,  7.) 

When  anything  has  been  thrown  down  or  poured  out  from  a  lodging,  the 
amount  for  which  the  actio  injuriarum  may  be  brought  is  fixed  at  twice  the 
damage  done.  For  killing  a  freeman  the  penalty  is  fixed  at  50  aurH,  But  if 
he  lives,  and  it  is  alleged  that  he  has  suffered  harm,  an  action  may  be 
brought  for  a  fair  sum  to  be  fixed  at  the  discretion  of  the  judge.  And  the 
judge  ought  to  reckon  the  doctor's  fees  and  the  other  outlay  required  for  the 
cure,  as  well  as  the  wages  of  labour  that  the  sufferer  has  lost  or  will  lose 
through  being  disabled.    (J.  4,  5,  i.) 

2.  Compensation  for  aggravated  injury  {atrox  injuria). 

(1 .)  When  iB  an  injury  aggravated  t 

An  injuria  is  held  to  be  agg^vated  by  considerations — (i)  Ofthe  nature 

of  the  act,  as  when  a  man  is  wounded,  or  scourged,  or  beateiv  with  sticks  ;  or 

(2)  Of  the  place,  as  when  he  is  injured  in  the  theatre  or  in  the  forum  or  in 

»,    ,  _i   sight  of  the  praetor;  or  (3)  Of  the  person,  as  when  it  is  a  magistrate  that 

'I      \^J^f^    suffers  the  injuria^  or  when  senators  are  injured  by  a  person  of  low  degree, 

or  a  parent  by  his  children,  or  a  patron  by  his  freedmen.     For  an  injury 

to  a  senator,  a  parent,  or  a  patron,  is  held  to  differ  widely  from  an  injury 

1a»u  iaJitifto  do°^  to  a  stranger  or  to  a  person  of  low  degree.    (4)  Sometimes  too  the 

^  position  Qf_a  wound  aggravates  an  injuria^  when  for  instance  a  man  is 

struck  in  the  eye.     And  then  it  matters  little  whether  it  is  a  paterfamilias  or 

a  filiusfamilias  that  is  injured,  for  in  both  cases  alike  the  injury  is  held  to 

be  aggravated.    (J.  4, 4,  9 ;  G.  3,  225.) 

(2.)  Compenjiation. 

An  aggravated  injuria  is  usually  assessed  by  the  Praetor.  And  when  once 
he  has  fixed  the  amount  in  which  the  defendant  is  to  give  security  to  appear, 
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INJURIA.  11 

the  plaintiff  rates  the  damage  at  the  same  sum  in  his  formula;  and  the  judge, 
although  he  can  award  a  less  sum,  yet  often  out  of  deference  to  the  Praetor 
docs  not  venture  on  a  reduction.    (G.  3,  224.) 

8.  A  peraon  oondenmed  for  injuria  Buffered  infamy,  as  also  the  person  at  whose 
instigafcion  it  was  done.    (Paul,  Sent.  5,  4,  20.) 

1  In  cases  where  the  lex  Comdia  applied,  involving  an  injury  to  reputation,  the 
defendant  was  allowed  to  take  an  oath  and  clear  the  plaintiff's  character,  thereby 
escaping  pnnishment. 

5.  The  actio  tHJuriarum^  being  penal,  could  not  be  brought  against  the  heirs  of  the 
wrongdoer ;  and  also,  herein  differing  from  other  penal  actions,  it  could  not  be  brought 
by  the  heirs  of  the  sufferer.     (D.  47, 10,  18.) 

6.  Prescription. 

When  the  remedy  was  given  by  the  edict  of  the  Praetor,  no  action  could  be  brought 
after  one  year.  Bat  when  it  was  given  by  the  lex  Comdia^  it  could  be  brought  at 
aov  time ;  until  at  a  subsequent  period,  like  all  personal  actions,  it  was  limited  to 
;vOyean. 

7.  Ccocurrence  of  criminal  jurisdiction. 

Lastly,  it  must  be  observed  that  for  injuria  the  sufferer  may  elect  to  bring 
cither  a  criminal  prosecution  or  a  civil  action.  If  he  elects  to  bring  a  civil 
action,  the  damages  are  assessed  as  has  been  said,  and  they  form  the  penalty 
imposed.  But  if  a  criminal  prosecution,  it  is  the  duty  of  the  judge  to  inflict 
on  the  accused  a  penalty  extra  ordinem.  Note,  however,  that  a  constitu- 
tion by  Zcno  brought  in  the  rule  that  viri  illustreSy  and  diose  above  them, 
may  either  bring  or  defend  an  actio  injuriarum  through  their  procurators. 
(^9»  35>  '!•)  Such  is  its  tenor,  as  may  be  seen  more  clearly  by  referring 
toiL    0-4,4,  10.) 

Offences  against  decency  and  chastity  were  punished  with  relegation,  deporta- 
tioo,  or  even  (for  rape)  with  death.  (D.  47, 11,  1  pr.  ;  Paul,  Sent  5,  4,  4.)  Libels 
«lio  were  punished  with  relegation  or  deportation.     (Paul,  Sent.  5,  4, 15,  17.) 

Ftri  iUuttret, — ^The  officials  under  the  Empire  formed  a  hierarchy,  arranged 
indifferent  ranks,  the  highest  of  which  was  the  viri  iUmtret,  This  class  embraced  the 
Pnetorian  Prefects,  the  Urban  Prefects,  the  Masters  of  the  Horse  (magittri  equUum), 
lad  certain  others  of  the  highest  officials  in  the  imperial  household. 
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RIGHTS   IN  REM  TO   OTHER  HUMAN  BEINGS. 
L  — SLAVERY. 


Definition. 
I. — Relation  of  Slave  to  his  Master. 

Slavery  is  an  institution  of  the  Jus  Gentium^  by  which,  contrary  to  nature, 
a  man  becomes  the  property  of  a  master.    (J.  i,  3,  2.) 

Freedom,  in  virtue  of  which  men  are  called  free,  is  the  natural  right 
(Jdcultas)  each  man  has  of  doing  what  he  pleases,  except  in  so  far  as  he  is 
hindered  by  force  or  law.    (J.  i,  3,  i.) 

According  to  this  definition,  a  master  is  the  owner  of  his 
slave.  But  an  examination  of  the  law  shows  that  although  the 
nearest  legal  relation  to  that  between  master  and  slave  is 
ownership,  yet  in  several  important  respects  the  position  of  a 
slave  was  not  quite  so  bad.  This  will  appear  from  a  considera- 
tion of  the  elements  of  property,  as  commonly  described, — the 
right  of  exclusive  use ;  the  right  of  destroying ;  and  the  right 
of  alienating. 

1.  Every  master  had  a  right  to  the  use  of  his  slave,  to  all 
the  services  he  was  capable  of  rendering,  and  to  everything 
that  the  slave,  if  free,  would  have  acquired  for  himself. 
(G.  1,  52.)  Conversely,  the  slave  himself  had  no  right  of 
property.  It  will  be  seen  afterwards  how  far,  under  the  name 
of  peculiumy  a  sort  of  customary  ownership  was  allowed  to 
slaves,  and  to  what  extent  it  was  recognised  by  law. 

2.  The  right  of  destroying. 

Slaves,  therefore,  are  in  the  power  of  their  masters  ;  and  this  by  the  ^us 
Gentium.  For  among  all  peoples  alike,  as  may  be  observed,  masters  have 
over  slaves  the  power  of  life  and  death,  and  all  a  slave's  gains  are  the 
master's  gains.    (J.  i,  8,  i ;  G.  i,  52.) 
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Until  the  Empire,  no  legal  check  seems  to  have  been  placed 
on  this  terrible  power.  Dming  the  whole  period  of  the  Re- 
public, the  only*  security  of  the  slave  was  the  conscience  of 
his  master  and  the  influence  of  general  opinion.  The  history 
of  the  Elmpire  from  Claudius  to  Constantine  is  marked  by  suc- 
ceeedve  efforts  to  throw  aroimd  the  slave  the  shield  of  law. 
According  to  Suetom'us  (Life  of  Claudius,  c.  25),  the  Emperor 
Claudius  was  the  first  to  declare  the  killing  of  a  slave  by  his 
master  to  be  murder.  This  was  indisputably  the  law  under 
Antoninus  Pius.  Claudius  is  also  alleged  to  have  given 
another  lesson  of  humanity,  by  ordering  a  slave  to  become 
free  who  had  been  exposed  without  assistance  in  illness,  but 
had  recovered.  The  Ua  Petronia  (A.D.  61)  took  away  from 
masters  the  power  of  compelling  their  slaves  to  fight  with  wild 
beasts,  and  enacted  that  this  species  of  cruelty  should  be  adopted 
only  as  a  pubUc  punishment  for  the  misconduct  of  the  slave. 
(D.  48,  8, 11,  2 ;  D.  18,  1,  42.)  The  sale  of  a  slave  for  such 
a  purpose  subjected  both  buyer  and  seller  to  pimishment. 
(D.  48,  8,  11,  1.)  Hadrian  (Spartianus  in  Hadrian,  c.  18)  abo- 
Ushed  the  private  prisons  (ergastula)  in  which  masters  were 
accustomed  to  immure  their  slaves.  He  banished  a  woman  for 
five  years  who  had  been  guilty  of  great  cruelty  towards  her 
female  slaves.  (Mos.  et  Rom.  Legum  Collat.  3,  3,  4.)  He  also 
made  castration  of  a  slave,  as  well  as  of  a  freeman,  a  capital 
ctimey  even  when  the  act  was  done  with  the  consent  of  the 
slave.  The  age  of  Antoninus  Pius  is  also  marked  by  a  distinct 
advance  in  humanity. 

But  now  no  subject  of  ours  is  allowed  to  treat  his  slaves  with  a  cruelty 
that  is  legally  groundless  and  excessive ;  for  by  a  constitution  of  the 
late  Emperor  Pius  Antoninus,  he  that  without  cause  kills  his  own  slave,  is  to 
be  punished  equally  with  him  that  kills  the  slave  of  another.  And  even  too 
great  severity  on  the  part  of  masters  is  checked  by  a  constitution  of  the  same 
Elmperor.  For,  when  consulted  by  certain  provincial  governors  in  regard  to 
slaves  that  flee  for  refuge  to  some  sacred  building,  or  to  the  Emperors'  sta- 
tues, he  gave  command  that,  if  the  master's  cruelty  seemed  beyond  endur- 
ance, they  should  be  forced  to  sell  the  slaves  on  favourable  terms,  and  have 
the  purchase-money  given  them : — a  righteous  decision  ;  for  it  is  for  the  public 
good  that  no  man  abuse  his  property.  [For  we  ought  not  to  abuse  our 
rights  ;  and  on  this  very  principle  spendthrifts  are  interdicted  from  manag- 
ing their  own  possessions.]  And  the  words  of  that  rescript  sent  out  to  ^Elius 
Marcianus  are  these : — "  The  masters'  power  over  their  own  slaves  ought  to 
remain  unimpaired ;  nor  ought  any  man  to  lose  his  lawful  rights.  But  it  is 
the  masters'  interest  that  relief  be  not  denied  to  the  victims  of  cruelty  or 
starvation,  or  of  unbearable  ill-usage  {injuria) :  for  they  implore  it  on  good 
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grounds.  Therefore  look  into  the  complaints  of  the  slaves  of  Julius  Sabinus' 
household  that  have  fled  for  refuge  to  the  Emperors'  statues  ;  and  if  you  find 
that  they  have  been  too  harshly  treated,  or  subjected  to  shameful  ill-usage, 
order  them  to  be  sold,  with  this  reservation,  that  they  are  not  again  to  fall 
under  the  power  of  their  present  master.  And  let  SaJvinus  know  that,  if  he 
evades  this  constitution  of  mine,  his  misconduct  shall  be  severely  visited." 
0.1,8,2;  G.I,  53.) 

Another  rescript  of  the  same  Emperor  deserves  notice  :  it  is 
addressed  to  one  Alfius  Julius  (Mos.  et  Rom.  Legum  Collat.  3,  3, 
5-6),  and  is  related  by  Ulpian.  It  provides  that,  if  a  master 
treat  his  slave  with  great  severity,  or  exact  oppressive  services, 
or  neglect  to  give  him  a  sufficiency  of  food,  he  shall  be  com- 
pelled to  sell  the  slave.  Finally,  Constantine  attempted  to  mark 
oflfthe  narrow  line  that  separated  homicide  from  death  through 
flogging.  The  rule  is  clearly  stated  by  Paul  (Mos.  et  Rom. 
Legum.  Collat.  33,  2,  1).  If  the  slave  dies  from  a  flogging,  the 
master  is  not  guilty  of  homicide,  unless  he  intended  to  kill  the 
slave.  The  use  of  a  deadly  weapon  was  conclusive  evidence  of 
such  intention.     (C.  9,  41,  1 ;  C.  Th.  9,  12,  2.) 

3.  The  right  of  alienating  the  slave.  A  slave  could  be 
sold,  pledged,  bequeathed,  or  dealt  with  exactly  Uke  any 
other  property.  It  is  interesting,  however,  to  observe  that 
regard  was  had,  in  selling  lots  of  slaves,  to  the  claims  of 
relationship.  Seneca  tells  us  that,  in  public  auctions,  brother 
ought  not  to  be  separated  from  brother.  (Seneca,  Controv. 
9,  3.)  When  a  partition  of  property  took  place,  Constantine  in- 
troduced the  humane  principle  of  keeping  together  children  and 
parents,  brothers  and  sisters,  wives  and  husbands.  (C.  3,  38,  11; 
C.  Th.  2,  25,  1.)  The  same  principle  was  observed  in  the  parti- 
tion of  inheritances.  In  another  class  of  cases,  similar  deference 
was  paid  to  natural  feeling.  Thus,  if  a  family  of  slaves  were 
sold,  consisting  of  father,  mother,  and  children,  and  some  of 
them  were  suffering  from  disease,  such  as  gave  the  buyer  the 
right  to  return  them,  the  buyer  was  allowed  a  choice  of  keeping 
all,  or  sending  all  back,  but  he  was  not  allowed  to  break  up  the 
family.     (D.  21,  1,  35  ;  D.  21,  1,  39  ;  D.  32,  1,  41,  2.) 

4.  It  was  a  consequence  of  the  relation  between  master  and 
slave  that  neither  could  bring  against  the  other  any  civil  action, 
even  for  deHcts. 

If  a  slave  wrongs  his  master,  no  action  arises.  For  between  a  master 
and  a  person  in  his  power  no  obligation  can  arise.  And  therefore, 
also,  if  the  slave  passes  under  another's  power,  or  is  set  free,  still  neither 
against  him  nor  against  his  new  master,  in  whose  power  he  now  is,  can  any 
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acrion  be  brought  Whence  it  follows,  that  if  another  man's  slave  wrongs 
you,  and  afterwards  comes  to  be  under  your  power,  the  , action  falls 
tlirough ;  for  under  the  changed  circumstances  it  cannot  be  maintained. 
And  therefore,  even  though  he  passes  out  of  your  power,  you  cannot  bring 
an  action ;  just  as  a  slave  that  has  been  wronged  by  his  master  cannot 
bring  an  action,  not  even  when  set  free  or  transferred  to  another,  against  his 
master.    (J.  4,  8,  6.) 

II.— A  Slave  was  a  Person. 


[iprofitable,  discussion  has  taken  place  1 
a  person.  So  far  as  the  language  of  the  j 
rity,  there  can  be  but  one  answer  to  the  ^ 


Much,  and  somewhat  unprofitable,  discussion  has  taken  place 
as  to  whether  a  slave  was  a  ] 
Roman  Law  is  any  authority, 
question.  Both  Gains  and  Justinian  include  slaves  among  per- 
sons (de  personis),  and  that  is  conclusive  as  to  thci  Roman  use  oi 
the  word.  But  apart  even  from  usage,  the  question  cannot  be 
called  perplexing.  If  we  throw  out  of  account  the  case^of  cor- 
porate bodies,  which  are  called  persons  in  a  figurative  sense, 
there  can,  in  law,  be  only  three  meanings  of  the  word  '*  person." 
A  person  may  be  defined — (1)  as  simply  a  human  being ;  or  (2) 
as  a  human  being  upon  whom  are  imposed  legal  duties  ;  or  (3)  as 
a  human  being  who  enjoys  rights.  In  the  second  acceptation 
of  the  word,  a  slave  was  a  person  in  the  sphere  of  the  criminal 
law,  although  scarcely  so  in  the  civil  law.  In  the  third  meaning, 
as  has  been  pointed  out,  a  slave  had  a  right  to  protection  from 
harm,  and  so  was  a  person  even  within  the  sphere  of  the 
civil  law.  The  language  of  the  jurisconsults  requires  us  to 
enlarge  the  'word  person  so  as  to  include  slaves ;  the  distinction 
they  drew  was,  a  slave  had  no  caput.  (J.  1,  16,  4.)  They  meant 
that  he  had  not  freedom,  citizenship,  nor  any  family  rights  ;  all 
which  constitute  the  chief  heads  {caput)  of  status.  (Austin, 
Jurisp.  364,  740.) 

III.— Origin  op  Slavery. 

Slaves  {servt)  are  so  called,  because  victorious  generals  order  the 
prisoners  to  be  sold,  and  so  save  them  alive  {servare)  instead  of  killing 
tiiem.  They  are  called  mancipia  also,  because  they  are  taken  from  the 
enemy  by  the  strong  hand  {manu).    (J.  i.  3.  3.) 

The  theory  expressed  by  the  Roman  jurists,  and  taken  from 
their  writings  into  the  Institutes,  assimies  a  historical  fact  as  an 
explanation  of  a  social  anomaly.  Capture  in  war  was  a  recog- 
nised mode  of  acquiring  slaves,  and  this  was  projected  into  the 
past  as  tihe  sole  and  exclusive  origin  of  the  inequality  of  slavery. 
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Whether  they  were  justified  in  doing  so  has  been  disputed 
(Maine's  Ancient  LaWy  p.  163);  but  the  main  interest  attaching 
to  their  explanation  is  the  light  that  it  throws  upon  their  notion 
of  the  rights  of  belUgerents.  In  modern  times,  the  principle  has 
been  accepted  by  all  civilised  nations,  that  the  employment  of 
force  against  an  enemy  is  no  further  justified  than  is  required  by 
his  resistance ;  but  in  ancient  times  the  state  of  war  seems  to 
have  been  regarded  as  destroying  all  moral  ties,  and  leaving 
the  vanquished  entirely  at  the  mercy  of  the  conqueror.  If  the 
victor  might  without  blame  take  the  life  of  his  prisoner,  much 
more  might  he  take  his  liberty.  Slavery  was  thus  held  up  as 
a  mitigation  of  the  horrors  of  war. 

The  contrast  drawn  between  the  law  of  nature  and  the 
law  of  nations  is  nowhere  so  sharply  defined  as  in  regard 
to  slavery.  In  Greece,  the  distinction  between  natiural  law 
and  law  created  by  men,  was  one  of  the  favourite  subjects  of 
disputation  from  the  Sophists  to  Aristotle.  The  Stoics  took 
up  the  law  of  nature  as  one  of  the  forms  of  expressing  their 
moral  ideal.  From  them  the  conception  found  its  way  into 
Roman  law,  and  thus  Ulpian  (D.  50,  17,  32)  assigns  to 
natural  law  the  doctrine  of  the  equality  of  all  men.  In 
several  instances  the  jurists  undoubtedly  looked  on  the  law 
of  nations  as  containing  the  rules  that  nature  prescribes; 
but  in  the  present  case,  Florentine  opposes  the  dictate  of 
equality,  ascribed  to  natural  law,  to  the  universal  practice  of 
all  the  nations  with  which  the  Romans  had  come  in  contact. 

The  justification  of  slavery  that  satisfied  the  classical  jurists 
and  Justinian,  was  known  to  Aristotle,  without  obtaining  his 
approbation.  To  him  the  performance  of  the  manual  labour  of  a 
state  by  slaves  seemed  £ts  much  in  the  course  of  nature,  as  the 
use  of  hired  labour  and  the  separation  of  capital  and  labour 
appear  to  a  modem  economist.  He  acknowledged,  indeed, 
that  the  relation  of  master  and  slave  had  not  been  all  that  could 
be  desired,  and  that  no  one  had  been  able  to  hit  the  happy 
mediimi  in  treating  his  slaves  so  as  to  avoid  tyranny  while  yet 
securing  obedience ;  but  he  pointed  out  that  there  must  be  a 
class  of  persons  to  do  manual  labour,  whose  bodies  were  fit  for 
the  purpose,  and  whose  minds  were  fit  for  nothing  better ;  cuad 
that  it  was  no  less  an  advantage  to  themselves  than  to 
their  masters  that  they  should  be  under  government.  Hence 
a  typical  family  resolved  itself,  according  to  Aristotle's  views, 
into  three  elements — theherile  or  working,  the  nuptial,  and  the 
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paternal  or  govemiDg.  To  employ  an  analogy  of  a  kind  that 
did  not  seem  to  Aristotle  unworthy  of  being  regarded  as  an 
argament,  the  master  ought  to  govern  the.  slave  just  as  the 
soul  ought  to  govern  the  body.  This  theory,  implying  as  it 
did  a  natural  fitness  of  the  slave  for  the  servile  condition,  was 
of  a  more  conservative  tendency  than  the  hypothesis  of  the 
Boman  jurisconsults,  and  afforded  no  stimulus  to  the  process 
of  manumission* 

IV.— Degrees  op  Slavery. 

In  the  condition  of  slaves  there  are  no  degrees,  but  among  freemen 
many.  For  they  are  either  bom  free  {ingenui)y  or  made  free  (Jibertini), 
0.1,3,5.) 

The  Institutes,  quoting  Marcian  (D.  I,  5,  5,  pr.),  aflBrm  that 
there  are  no  degrees  of  slavery.  But  the  statement  is  not  quite 
accurate.  Convicts  were  called  slaves  {servi  poenae)^  without 
in  every  respect  being  treated  as  such.  A  more  important 
class  is  passed  over  in  silence  in  the  Institutes,  as  also  in  the 
Digest,  but  is  revealed  to  us  in  the  Code — the  coloni  inquiliniy 
and  adscriptitii  or  censUi.  These  were  serfs,  enjoying  a  certain 
amount  of  personal  freedom,  but  fixed  to  the  soil,  compelled  to 
cnltivate  it,  and  inseparable  from  it.  As  a  link  between  the 
slavery  of  the  ancient  world  and  the  modem  system  of  free 
contract,  the  colonists  possess  a  high  interest,  although,  unfor- 
tunately, our  information  regarding  their  origin  is  very  scanty. 
The  first  notice  of  them  in  the  Code  is  in  some  constitutions  of 
the  Emperor  Constantino.  He  made  an  enactment  for  the 
recovery  of  fugitive  colonists  A.D.  332  (C.  Th.  5,  9,  1),  and 
imposed  a  fine  on  those  who  knowingly  harboured  any  of 
them.  As  time  rolled  on,  new  constitutions  were  issued,  the 
principal  of  which  are  to  be  found  in  the  Code.  (C.  11,  47 ;  C. 
11,49;  C.  11,  50;  C.  11,  51;  C.  11,  52;  C.  11,  63.) 

Those  serfs  were  distinguished  from  slaves,  and  classed  as 
free-bom  {ingenm);  but  they  could  not  remove  from  the  place  on 
which  they  were  bom,  nor  could  they  be  sold  apart  from  the 
land.  (C.  Th.  13,  10,  3.)  They  paid  a  rent  to  their  owner, 
generally  in  kind.  (C.  11,  47,  5.)  The  amoimt  of  the  rent  was 
fixed  by  custom.  (C.  11,  48,  1.)  A  distinction  existed  among 
those  serfs.  Those  called  free  colonists,  coloni  liberi  or  trihutariiy 
inqmlini  (C.  11,  47,  12 ;  C.  11,  47,  18),  had  rights  of  property  as 
against  the  owner  of  the  land,  and  were  subject  to  few  or  no 
oWigations  beyond  payment  of  the  customary  rent.     (C.  11,  48, 
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1.)  The  other  class,  adsanptUii  or  censii%  had  no  property,  and 
all  their  acquisitions  were  treated  as  peculium^  the  ownership  of 
which  belonged  to  their  masters. 

A  constitution  of  Anastasius  (C.  11,  47,  18)  throws  some 
light  on  the  origin  of  this  institution.  It  appears  that  a  person 
who  remained  as  a  colonist  for  thirty  years  retained  his  pro- 
perty, but  fell  in  other  respects  into  serfdom.  (C.  11,  47, 23, 1.) 
The  usual  mode,  however,  in  which  the  state  of  serfdom  was 
created,  was  birth.  There  were  some  doubts  as  to  the  exact 
rules  to  be  followed,  and  Justinian  declared  (C.  11,  47,  21)  that 
the  rules  determining  the  status  of  slavery  should  apply.  K 
the  mother  was  a  colonist,  inquilina  or  adscriptitia,  the  child 
followed  her  condition,  whatever  the  status  of  the  father.  In 
like  manner,  if  the  mother  was  free  the  child  was  free,  although 
the  father  were  an  adscriptitius  or  inquilinua.  In  this  last  case 
the  father  might  be  whipped  by  public  authority  and  taken 
away  from  the  woman,  but  3till  the  children  were  free. 

Rights  and  Duties. 

A.  Rights  of  the  master. 

As  against  third  persons,  the  master's  rights  may  be  summed 
up  imder  two  heads ;  (1)  a  right  to  the  exclusive  possession; 
and  (2)  to  the  exclusive  use  of  the  slave. 

I.  Offences  against  possession.  A  slave  was  ranked  as  an 
object  of  moveable  property,  and  might  therefore  be  the 
object  of  theft  or  robbery.  These  offences  will  be  more 
conveniently  discussed  under  the  law  of  ownership ;  but  at  this 
stage  an  offence  pecuhar  to  the  law  of  slavery  may  be 
noticed — ^harbouring  a  runaway  slave  (refugiumi  dbscondendi 
causa,  8e7*vo  praestare).     (D.  11,  31,  2.) 

It  was  an  offence,  exposing  the  wrongdoer  to  a  penalty  of 
double  the  value  of  the  slave,  to  give  refuge  to  a  runaway 
slave,  unless  the  motive  was  simple  humanity  for  the  slave,  or 
some  other  adequate  reason.  (D.  11,  3,  5.)  In  addition  to  this 
provision  under  an  edict  of  the  Praetor,  a  Senatus  Consultum 
imposed  a  fine,  but  gave  pardon  to  those  who,  within  twenty 
days,  gave  up  the  slave  to  the  master  or  a  magistrate. 
(D.  11,  4,  1,  1.) 

II.  Offences  against  the  usefulness  of  a  slave.  Here  again  a 
slave,  like  other  moveable  property,  was  susceptible  of  damis^ge; 
but  in  two  ways  a  slave  might  be  the  object  of  a  somewhat 
different  wrong. 
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1.  Corrupting  a  slave. 

This  IB  the  oflFence  of  persuading  a  slave  intentionally  to  do 
something  that  impairs  his  value.  The  Praetor  says,  "  If  it  be 
afleged  that  a  man  has  harboured  a  slave,  male  or  female, 
belonging  to  another,  or  that  he  has  with  wrongful  intent 
persuaded  the  slave  to  do  anything  to  change  him  or  her  for 
the  worse,  against  that  man  I  will  give  a  remedy  for  double 
the  loss  in  the  case."^  It  is,  therefore,  an  offence  to  solicit  a 
slave  to  do  or  conceive  any  mischief, — as  to  commit  an  injuria^ 
or  theft,  or  to  run  away,  or  to  corrupt  another  man's  slave, 
or  to  waste  his  time  going  to  public  shows,  or  to  be  seditious, 
or  to  interfere  with  his  master's  accounts  (D.  11,  3,  1,  5),  or  to 
be  disrespectfid  (D.  11,  3,  15)  or  contemptuous  towards  his 
master.     (D.  11,  3,  2.) 

2.  Injuria  done  to  a  slave. 

No  injuria  is  regarded  as  an  injuria  to  the  slave  himself,  but  always  as 
an  injuria  to  the  master  through  the  slave.  Nor  does  it  stahd  on  the  same 
footing  as  an  injuria  done  to  us  through  our  children  and  wives.  For 
aggravated  offences  only  are  recognised, — open  affronts  to  the  master.  If,  for 
instance,  one  scourges  a  stranger's  slave,  for  this  case  an  action  {formula) 
is  provided.  But  if  he  only  reviles  the  slave  in  public  {convicium\  or  strikes 
Irim  with  his  fist,  no  action  is  open  to  the  master  \xiQ  formula  is  provided, 
nor  b  one  readily  granted.]    (J.  4,  4,  3  ;   G.  3,  222.) 

An  injuria  is  pre-eminently  an  aflfront  to  the  dignity  of  the 
person;  but  a  slave  is  so  abject  a  creature,  he  has  so  little  of 
the  dignity  of  a  freeman,  that  there  is  nothing  to  take  away, 
nothing  to  diminish,  nothing  susceptible  of  contumely  or 
injuria.  Such  is  the  starting-point  of  the  Roman  law.  To  a 
dave,  as  such,  no  injuria  could  be  done. 

In  two  ways  harm  might  be  done  to  a  slave.  He  might 
he  lamed  or  lose  his  eye,  and  so  be  less  useful  as  a  labourer; 
in  other  words,  he  might  suflfer  the  same  kind  of  damage 
as  any  other  species  of  property — a  loss  of  utihty  or  value. 
But  a  different  kind  of  injury  might  be  perpetrated.  It 
^as  a  point  of  honour  with  masters  to  reserve  all  ill-usage  ol 
their  slaves  to  themselves,  and  to  pimish  those  who  assaulted 
or  insulted  their  slaves.  The  slave  might,  therefore,  be  viewed 
M  a  mechanical  medium  through  which  an  insult  could  be 
transmitted  to  his  master.    In  short,  an  injury  to  the  slave 

^ii  Prtetor.  Qui  »ervum  aervamve  alimum  cUienamve  recepissCy  pertuantteve  quid 
»  Aeeter  dolo  vuUo,  quo  eum^  eamve  deteriorem  ^aceret ;  in  eum  quarUi  ea  ra  erit,  in 
*»^;«dtc«w  dabo.     (D.  11,  3,  1,  pr.) 
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might  be  intended  as,  and  therefore  might  be,  an  injury  to  the 
master. 

Illustration. 

Stichus,  a  slave  belonging  to  Sempronitis,  representB  himself  as  a  slave  of  Tltius, 
or  as  a  freeman,  and  is  struck  by  Seios.  Mela  (itavp,  'Dberias)  says,  that  inasmnch 
as  Seios  did  not  know  that  Stichns  was  the  slave  of  Sempronius,  he  could  not  have 
meant  to  insult  Sempronius ;  and  if  Seius  would  not  have  struck  Stichus  had  he 
known  who  his  master  really  was,  he  cannot  be  sued  for  injuria,  (D.  47,  10, 
15,  46.) 

Such  was  the  position  of  a  slave  according  to  the  rules  of 
the  civil  law ;  but  the  Praetor  introduced  a  more  liberal  legis- 
lation. He  gave  an  action  to  the  master,  when  his  slave  had 
been  whipped  or  subjected  to  torture  without  his  consent  by 
another  person,  even  when  the  wrongdoer  did  not  intend  to 
insult  the  master.  When  the  injury  was  trifling,  as  a  mere  verbal 
insult,  the  master  had  no  action,  unless  by  leave  of  the  Praetor, 
or  unless  the  insult  were  meant  for  him.  (D.  47,  10,  15,  35.)* 
Ulpian  states  the  case  thus :  If  a  slave  is  struck  lightly  or 
only  abused,  the  Praetor  will  refuse  to  give  an  action  to  the 
master.  If,  however,  his  good  name  is  seriously  hurt  by  some 
act  or  writing,  the  Praetor  will  compare  the  position  of  the 
slave  with  the  nature  and  extent  of  the  injury,  and  decide 
accordingly  to  give  or  refuse  an  action.  Thus  it  makes  a 
material  difference  whether  the  slave  is  in  a  position  of  trust 
or  confidence,  as  an  overseer  (ordinarius)  or  steward  (dispenr 
sator),  or  whether  he  is  a  household  drudge  (rnediastinus)^  or 
of  bad  character.  (D.  47,  10,  15,  44.)  This  was  the  furthest 
limit  of  humanity  that  the  Roman  Law  reached.  For  severe  in- 
juries, the  master  always,  the  slave  never,  had  a  remedy ;  for 
trifling  insults,  the  master  had  an  action  only  when  the  slave 
was  made  the  medium  of  an  insult  to  himself. 

These  principles  will  serve  to  explain  the  following  passages 
from  the  Institutes : — 

If  an  injuria  is  done  to  a  slave  owned  in  common,  it  is  fair  to  assess  the 
damage,  not  according  to  the  share  each  owns,  but  according  to  the  posi- 
tion {persona)  of  the  masters  :  for  the  injuria  is  done  to  them  personally. 
(J.  4,  4,  4.) 

This  rule,  which  proceeds  upon  the  distinction  between  contumelions  injury  just 
exphdned,  and  damage  dimiDishing  the  usefulness  of  property,  is  opposed  to  a  state- 
ment taken  from  Paul  in  the  Digest     (D.  47,  10,  16.) 

'  (D.  47, 10,  l(f,  34.)  Prator  ait :  Qui  servum  alienum  <ulver9us  bonos  more$  verher- 
avitse  deve  eo,  ir^'uttu  dominif  quaettionem  ha^iste  dicetur,  caxua  cognita^  Judicium 
ddbo. 
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But  if  Titius  has  the  usufruct  in  the  slave,  Maevius  the  ownership,  then 
the  injuria  is  looked  on  as  done  to  Maevius.     (J.  4,  4,  5.) 

The  dffitinction  between  usufruct  and  ownership  will  be  explained  fully  hereafter ; 
for  the  present  it  is  enough  to  observe  that  a  person  who  has  a  usufruct  has  for  a 
hmtted  time  (generally  for  his  life)  all,  or  nearly  all,  the  rights  that  the  owner  has  to 
the  use  and  Bervices  of  the  slave. 

But  if  an  injuria  is  done  to  a  freeman  while  in  good  faith  in  your  service, 
no  action  will  be  granted  you,  but  he  will  be  allowed  to  proceed  in  his  own 
name :  unless,  indeed,  it  was  to  affront  you  that  he  was  beaten,  for  then  to 
you  also  an  actio  injuriarum  is  open.  And  the  same  rule  applies  to  another 
man's  slave  while,  in  good  faith,  in  your  service  :  for  whenever  an  injuria 
is  done  to  him  in  order  to  affront  you,  then  you  are  allowed  an  actio 
injuriarum,     (J.  4,  4,  6.) 

Hiis  passi^,  taken  from  Ulpian  (D.  47,  10,  15,  48),  omits  the  final  statement  that 
the  aune  role  applies  to  the  case  of  usufruct.  When  a  slave  held  in  usufruct,  or  while 
really  belonging  to  another,  believed  by  the  possessor  of  the  slave  to  be  his  own  (6ona 
fdit\  was  made  the  channel  of  contumely  to  the  person  to  whom,  for  the  time,  his 
Bcrvices  were  due,  the  action  was  brought  by  the  person  injiu'ed,  not  by  the  owner. 
But  if  the  injury  to  the  slave  was  more  to  him  than  to  the  master,  then  an  action 
eoold  be  brought  by  the  true  owner,  and  not  by  the  hwM  jide  possessor  or  the  usu- 
fructuary. 

B.  Duty  of  master  in  respect  of  wrongs  done  by  his  slave. 

A  wrong  done  to  a  slave  was  regarded  solely  as  a  wrong  to 
the  master ;  in  like  manner,  a  wrong  done  by  a  slave  was  con- 
sidered only  as  a  wrong  done  by  the  master.  Within  the 
sphere  of  criminal  law,  the  responsibihty  of  the  slave  was 
recognised ;  but  in  the  civil  law  his  personaUty  in  respect  of 
third  parties  was  submerged  in  that  of  his  master. 

The  misdeeds  of  \2^fitiusfamilias  or]  a  slave,  such  as  theft  \bona  vi  rapta^ 
damnum]  or  injuria,  give  rise  to  actiones  noxales.  But  in  them  the  [father 
or]  master  [if  he  loses]  is  allowed  to  elect  whether  Tie  will  pay  the  damages 
assessed,  or  surrender  the  wrongdoer  {noxae  dedere).  By  noxa  is  meant  the 
body  that  has  done  the  harm  {nocuit);  that  is,  the  slave.  Noxia,  again,  is 
the  misdeed  itself— the  furtum  for  instance,  the  damnum,  the  rafiina,  the 
injuria.  With  perfect  reason,  the  surrender  of  the  offending  body  was  made 
fan  satis&ction.  For  it  was  unjust  that  the  offender's  wickedness  should 
bring  on  the  [parents  or]  masters  any  loss  beyond  that  of  the  offending 
bodies.    (J.  4,  8,  pr. ;  G.  4,  75-) 

The  statement  of  the  text  appHes  when  the  wrongful  act 
was  done  spontaneously  by  the  slave,  and  had  not  received  the 
sanction  of  the  master.  When  a  slave,  with  the  knowledge  of 
his  master,  kills  another  slave,  the  master  must  pay  the  whole 
damage,  as  if  he  had  done  the  wrong  himself,  and  he  cannot 
escape  by  merely  suiTendering  the  slave.  (D.  9,  4,  2 ;  D.  9, 
2,  44, 1.)  The  master  is  directly  responsible,  even  when  he 
does  not  encourage  the  slave,  if  he  knows  what  he  is  doing, 
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and  has  the  power  to  prevent  him.  (D.  9,  4,  4 ;  D.  50,  17,  50  ; 
D.  9,  2,  45,  pr.) 

(1,)  Fpr  what  wrongfdl  acts  of  the  slave  is  the  master  re- 
sponsible !  His  responsibility  extends  not  merely  to  the  delicts 
enumerated  in  the  Institutes  (theft,  robbery,  damage,  injury), 
but  also  to  other  acts  of  force,  fraud,  or  mischief.  When  a 
fraud  not  falling  within  the  law  of  contract  has  been  committed 
by  a  slave,  the  master  can  be  sued,  the  slave  being  a  noxcu 
(D.  4,  3,  9,  4.)  The  slave  is  also  a  noxa  when  he  has  corrupted 
another's  slaves  (D.  11,  3,  5,  3),  or  forcibly  released  a  man  who 
has  been  summoned  before  the  Praetor,  and  is  in  the  custody 
of  a  complainant  (D.  2,  7,  1,  1),  or  has  theftuously  cut  do-wn 
another's  trees.     (C.  3,  41,  2.) 

(2.)  Limitation  of  the  master's  responsibility.  If  the  master 
ceased  to  own  the  slave,  he  also  ceased  to  be  responsible. 
This  was  a  consequence  of  the  rule  that  the  master  could  free 
himself  by  surrendering  the  slave."  Hence  the  saying,  the 
responsibUity  follows  the  slave  :  Noxa  caput  sequitur. 

All  ttoxales  actiones  follow  the  person  {caput).  For  if  [your  son  or]  your 
slave  has  done  a  wrong  {noxiuj  noxa\  as  long  as  he  is  in  your  power  {potestas)^ 
it  is  against  you  the  action  lies  :  or  if  he  passes  into  another's  power,  then 
against  that  other.  If  he  is  set  free  [or  becomes  suijuris\  the  action  must 
be  brought  against  him  directly,  and  there  is  no  longer  room  for  a  surrender 
{fwxae  (Uditio).  And  conversely,  a  direct  action  may  be  changed  into  an 
actio  noxalis.  For  if  a  free  man  does  a  wrong  {noxia\  and  thereafter 
becomes  your  slave  [if  a  paterfamilias  does  a  wrong  {noxa\  and  thereafter 
suffers  himself  to  become  your  son  hy  arrogatio^ox  is  made  your  slave] — ^and 
this  may  happen  in  some  cases,  as  we  have  laid  down  in  the  First  Book 
— at  once  the  action,  hitherto  direct,  becomes  a  noxalis  actio  against  you. 
(J.  4,  8,  5  ;  G.  4, 11 ) 

inu8t7*ations, 

Stichus,  a  slave  of  Maevius,  commits  a  theft  Maevius  sells  him  to  Sempronhis. 
It  is  agaiiist  Sempronios  that  the  remedy  lies.     (D.  9,  4,  7.) 

Stichus  corrupts  another  man's  slave,  and  is  abandoned  by  his  master  Titius.  Tltius 
ceases  to  be  responsible.     (D.  9,  4,  88,  1.) 

Stichus,  after  running  away  from  his  master  Titius,  commits  a  robbery.  So  long 
as  Titius  does  cot  recover  possession  of  Stichus,  he  is  not  responsible.  (D.  9,  4,  21,  3  ; 
Paul,  Sent.  2,  31,  37.) 

Stichus,  a  slave  of  Sempronius,  commits  a  theft,  and,  before  any  action  is  brought 
against  his  master,  dies.     Sempronius  cannot  be  sued.     (D.  9,  4,  42, 1.) 

Stichus  has  been  pledged  by  Balbus  with  his  creditor  Titius,  and,  while  held  in 
pledge,  insults  Sempronius.  Balbus  the  owner  is  responsible,  not  Titius  the  creditor. 
(D.  9,  4,  22,  1.) 

Maevius  gives  his  slave  Stichus  on  loan  to  Caius,  and  Stichus  commits  a  theft.  The 
remedy  is  against  Maevius  the  owner,  not  against  Caius  the  borrower.     (D.  9,  4,  22,  pr. ) 
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According  to  the  statement  of  the  text,  a  slave  might  be  sued 
after  manumission  for  delicts  committed  by  him  while  a  slave. 
But  he  was  exonerated  when  he  acted  under  the  orders  of  his 
master,  for  then  he  was  only  an  agent  of  the  master,  who 
remained  answerable  for  the  whole  damage.     (D.  44,  7,  20.) 

Illustrations, 

^ichoBy  in  a  brawl  arising  out  of  a  lawsuit,  assaults  a  person  at  the  request  of  his 
masio-.  Stichus  is  manumitted.  The  master  may  be  sued  as  the  instigator  of  the 
Msaolt,  but  Stichus  cannot.     (D.  50,  17,  157,  pr.) 

Stichus,  after  committing  a  robbery  unknown  to  Maevius  his  master,  prevails  upon 
Msenus  to  manumit  him.  Stichus  may  now  be  sued,  [noxa  caput  »tquUur,'\  (0.4, 
U,  4.) 

Stichus  commits  a  theft,  and  his  master  Julius  coming  to  leam  it,  manumits  him 
in  order  to  escape  responsibility.  In  this  case  the  wronged  party  has  a  choice  ;  either 
Stkius  may  be  sued  or  Julius,  but  not  both.  (D.  9,  4,  12;  D.  47,  2,  42,  1.)  But  if 
Stichus  oflfered  to  defend  the  action,  the  master  (Julius)  escaped.     (D.  9,  4,  24.) 

Investitive  Facts. 

A.  Iqxggtitiv^^acts  ascribed  to  the  Law  of  Nations  {jus 
genHum), 

1.  The  oyspyipff  ^^  fj  f<^T^^lft  slave  belong  to  her  master. 
AncUla  is  any  female  slave.  Vema  is  any  slave,  male  or  female, 
bom  in  the  master's  house. 

This  rule  is  but  a  particular  example  of  one  of  much 
wider  application,  governing  the  determination  of  Status, 
and  which  may  be  thus  briefly  stated :  children  born  in  wed- 
lock have  the  same  status  that  the  father  had  at  the  moment 
of  conception ;  children  bom  out  of  wedlock  have  the  same 
status  as  their  mother  at  the  moment  of  birth ;  but,  in  favour  of 
liberty,  a  qualification  was  made,  that  if  a  mother  was  free  at 
any  momeni  between  the  conception  and  birth  of  the  child,  the 
child  should  be  free.    (Paul,  Sent.  2,  24,  1-3  ;  D.  1,  5,  19.) 

The  decision,  that  if  a  female  slave  conceives  by  a  Roman  citizen,  and  is 
set  free  before  childbirth,  then  the  offspring  is  bom  free,  is  a  dictate  of 
natural  reason.  And  so  if  the  mother  is  free  at  the  time  of  their  birth,  the 
children  are  free.  Nor  does  it  matter  by  whom  the  mother  conceived  them, 
cmi  though  she  was  then  a  slave.  The  status  of  children  regularly  {legitime) 
conceived  is  determined  by  the  time  of  conception,  of  children  irregularly 
{iilegitime)  conceived,  by  the  time  of  birth.    (G.  i,  89.) 

And  with  these  rules  the  rule  of  the  yus  Gentium  agrees  that  the  offspring 
of  a  slave-girl  and  a  freeman  is  a  slave,  while  the  offspring  of  a  free  woman 
and  a  slave  is  free.     (G.  i,  82^ 

If  the  mother  is  free  and  the  father  a  slave,  the  offspring  is  none  the  less 
frec-bom  {ingenuus)j  and  so,  too,  if  the  mother  is  free,  while  from  the  loose- 
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ness  of  her  character  there  is  uncertainty  as  to  who  is  the  father.  And  it  is 
enough  that  the  mother  is  free  at  the  time  of  the  birth,  although  a  slave 
when  she  conceived.  And  on  the  other  hand,  if  she  is  free  when  she  con- 
ceives, and  becomes  a  slave  before  childbirth,  it  is  held  that  the  offspring  is 
bom  free,  because  the  mother's  misfortune  ought  not  to  harm  a  child  still  in 
the  womb.  And  hence  this  question  has  been  raised, — If  a  female  slave,  while 
pregnant,  is  set  free,  and  again  becomes  a  slave  before  childbirth,  is  the 
child  a  slave  or  free  ?  And  Marcellus  is  of  opinion  that  it  is  bom  free,  for  it  is 
enough  for  a  child  in  the  womb  that  the  mother  was  free  at  any  intervening 
time.    And  this  is  true.    (J.  i,  4,  pr.) 

The  same  general  rule  was  applied  to  determine  whether 
a  child  was  a  Roman  citizen  or  an  alien  {peregrinus).  (See 
Appendix  to  Slavery.) 

II.  Persons  captured  in  war  are  made  slaves.  (J.  1,  3,  4.) 
The  capture  must,  however,  be  in  war  between  belligerents. 
The  forcible  seizure  of  freemen  by  brigands  or  pirates  did 
not  constitute  a  legal  capture  giving  a  lawful  title  to  them  as 
slaves.  Such  captives  remained  free  in  law.  (D.  49,  15,  24 ; 
D.  49,  15,  19,  2.) 

B.  Investitive  facts  special  to  the  Roman  Law  {Jure  Civili). 

I.  A  Roman  citizen,  who  evaded  inscription  on_the  census 
(fl.nfl  therftby  h\fl  military  duty)  loftt  his  liberty  (Gcero  pro 
Caecina,  34).  The  quinquennial  census  was  a  republican  insti- 
tution, which  ceased  under  the  Empu-e.     (Ulp.  Frag.  11,  11.) 

II.  A  thief  taken  in  _the  act  ( fur  manif^tus)  was.]j>LtheJLaw  of  the  XII 
Tables  punished"  capitally.  For  if  free,  he  was  scourged,  and  adjudged  to 
the  man  from  whom  he  had  stolen.    (G.  3,  189.) 

This  cause  of  slavery  was  extinguished  when  the  Praetor 
substituted  a  penalty  of  fourfold  the  value  of  the  thing  stolen. 

III.  A  judgment  y^ft(i^|tpr  ^by  f.Vift  XII  Tables^  ooidd  take 
his  debtor  as  a  slave  if  he  were  unab]^  ix^  d^'acharge  his  debt. 
(Aul.  Gell.  20,  1.) 

IV.  The  reduction  of  free  wom^n  intp  slavery  by  thejjfiiyitus 
Consultum  Claudianum.  This  enactment  is  said  by  Tacitus 
(Ann.  12,  53)  to  have  been  made  in  the  reign  of  Claudius.  It 
was  abrogated  by  Justinian.    (C.  7,  24,  1.) 

And  under  the  Senatus  Consultum  Claudianum  there  was  a  wretched 
mode  of  acquisition,  per  universitatemy  viz.  this  : — When  a  free  woman,  in 
the  frenzy  of  her  passion  for  a  slave,  lost  by  that  Senatus  Consultum  her  very 
freedom,  and  with  her  freedom  all  her  substance.  But  this  we  held  unworthy 
of  our  age,  and  have  therefore  blotted  it  out  of  the  laws  of  our  state,  and 
given  it  no  place  in  our  Digest    (J.  3,  12,  i.) 

The  reason  assigned  for  this  enactment  by  Theophilus  was 
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that  such  connections  interfered  with  the  work  of  the  slave. 
The  master  of  the  slave  could  send  to  any  free  woman 
cohabiting  with  his  slave,  and  require  her,  in  the  presence  of 
seven  witnesses,  to  withdraw  herself  from  his  society.  If  she 
refused,  a  second,  and  even  a  third,  formal  warning  (denuntiatio) 
was  to  be  given.  If  the  woman  persisted  in  the  cohabitation, 
the  master  could  go  before  the  Praetor  or  President  of  a 
Province  (Paul,  Sent.  21^,  17),  who,  if  satisfied  of  the  facts  as 
alleged,  adjudged  the  woman  to  the  master  as  his  slave,  with 
all  her  property. 

V.  Certain  convicts  were  regarded  as  slaves  {servi  poenae). 
Those  condemned  to  tight  with  wild  beasts  were  considered 

as  slaves  (D.  48,  li>,  8,  11);  but  this  pimishment  was  sup- 
pressed by  Constantino  (C.  11,  43,  1).  In  the  time  of  Justinian, 
prisoners  sent  to  the  mines  (in  fnetallum)^  or  to  help  the  miners 
(in  opus  metalli)^  were  called  slaves  without  a  master.  Hence 
even  the  Fiscus  did  not  acquire  any  legacy  left  to  them. 
(D.  48,  19,  17 ;  D.  49,  14,  12.)  The  punishment  of  the  mines 
was  for  life ;  those  sent  to  aid  the  miners  were  not  sentenced 
for  life;  and  the  children  of  women  sufiering  the  lighter 
punishment  were  freebom.  (D.  48,  19,  28,  6.)  Justinian  (Nov. 
22,  8)  abolished  the  class  of  aervi  poenae^  and  prohibited  the 
infliction  of  slavery  as  a  pimishment  for  crime. 

VI.  The  ingratitude  of  a  freedman  to  his  pa^on. 

The  duties  of  freedmen  (libertt)  to  their  patrons  will  be 
explained  hereafter. 

During  the  Bepublic  a  recission  of  liberty  was  unknown. 
In  the  time  of  Nero,  the  utmost  severity  that  could  be  wrested 
from  the  Senate  was  the  relegation  of  undutiful  freedmen. 
Claudius  ordered  a  freedman  who  had  brought  a  false  accusa- 
tion against  his  patron  to  become  again  his  slave.  (D.  37,  14, 
5.)  Conomodus  sanctioned  the  same  pimishment  as  a  last 
resource  to  break  a  recalcitrant  freedman.  (D.  25,  3,  6,  1.) 
From  Ulpian  and  Paul  we  leara  that  it  was  seldom,  and  only 
for  very  grave  oflfences,  that  a  freedman  forfeited  his  liberty. 
(D.  37,  14,  1 ;  D.  4,  2,  21.)  Constantino  (C.  6,  7,  2)  estabUshed 
the  severe  law  that  even  for  slight  breaches  of  duty  a 
freedman  might  be  taken  back  into  slavery,  although  we  learn 
from  a  constitution  of  Diocletian  and  Maximian  (C.  7,  16,  30) 
that  a  mere  want  of  reverence  {obseguium)  was  not  enough  to 
cause  a  forfeiture  of  liberty.  The  law  was  left  in  this  state  by 
Justinian. 
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VII.  The  fraudulent  sale  of  a  freeman. 

A  man  may  be  made  a  slave  by  the  civil  law  ;  as  when  a  freeman  over 
twenty  years  of  age  suffers  himself  to  be  sold  in  order  to  get  a  share  of  the 
price.     (J.  I,  3»  4.) 

This  law  seems  to  have  been  established  by  Hadrian 
(D.  40,  14,  2,  pr.)  as  a  protection  to  purchasers.  It  was  a  rule 
of  law  that  a  sale  of  a  freeman  was  void.  Advantage  was  taken 
of  this  rule  for  the  purpose  of  fraud.  Two  persons  conspired 
together, — one  of  them  represented  the  other  as  his  slave, 
sold  him,  and  got  the  price.  Thereupon  the  person  sold  insists 
that  the  sale  is  void  because  he  is  freeboru.  To  check  this 
fraud  the  above  law  was  made.  Freedom  was  not,  however, 
rashly  taken  away,  and  it  was  only  when  four  conditions 
concurred  that  the  person  fraudulently  sold  lost  his  liberty. 

1.  The  person  sold  must  not  be  under  twenty  years  of  age. 
But  if  a  person  just  under  twenty  sells  himself,  and  after 
reaching  that  age  shares  his  price  with  his  confederate,  he  is 
made  a  slave.  (D.  40,  12,  7,  1.)  2.  The  person  sold  roust 
have  entered  into  the  sale  with  the  intention  of  sharing  the 
price,  and  have  actually  done  so.  (D.  40,  13,  1 ;  C.  7,  8,  1.) 
But  if  he  restored  the  price  to  the  purchaser,  he  was  generally 
allowed  to  recover  his  freedom.  (D.  40,  14,  2,  pr.)  3.  The 
person  sold  must  have  known  that  he  was  free.  (C.  Th.  4,  8, 
2.)  4.  The  buyer  must  have  been  ignorant  that  he  was  free. 
(D.  40, 12,  7,  2  ;  D.  40,  12,  33.) 

Divestitive  Facts. 

Firsty  Liberation  of  slaves  by  the  volimtary  act  of  their 
master  (manumissio). 

Manumission  is  the  giving  a  slave  his  freedom ;  for  as  long  as  any  one  is 
in  slavery  he  is  placed  under  the  manus  and  potestas  of  his  master,  and 
manumission  frees  him  from  the  potestas.  It  takes  its  rise  from  the  Jus 
Gentium,  For  by  the  Jus  Naturale  all  were  bom  free,  and  no  manu- 
mission was  known,  since  slavery  was  unknown.  But  after  slavery  came  in 
by  the  Jus  Gentium  there  followed  the  boon  of  manumission.  And  though 
nature  gave  all  the  one  name  of  man,  the  Jus  Gentium  has  divided  men  into 
three  sorts  : — Freemen  ;  and  their  opposite,  slaves  ;  and  a  third  sort,  freed- 
men  {liber tini\  who  have  ceased  to  be  slaves.    (J.  i,  5,  pr.) 

The  forms  of  manumission  varied  at  different  times,  and  they 
may  be  arranged  in  three  periods.  The  first  period  embraces 
the  whole  of  the  Republic ;  the  second,  the  Empire  ;  while  the 
changes  made  by  Justinian  form  an  epoch  different  from  both. 
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This  division  is  nearly,  although  not  quite,  exact.  During  the 
Republic,  the  modes  of  manumission  were  Formal,  either  by 
means  of  a  fictitious  law-suit,  or  by  the  solemnities  of  the 
testament.  They  had  the  double  effect  of  releasing  a  man 
fix)m  slavery,  and  making  him  a  Roman  citizen.  These  two 
effects  were  not  necessarily  conjoined.  One  might  be  free 
ifithout  being  a  Roman  citizen.  But  the  ancient  law  con- 
templated no  other  manumission  than  that  which  added  to  the 
roll  of  citizens  and  soldiers.  The  state  was  represented  by 
means  of  its  magistrates  or  assemblies  as  a  consenting  party 
to  the  manumission,  and  hence  this  species  of  manumission  is 
often  called  PUBLIC  (legitima^  solemnis,  jusfa  manumissio). 

If  a  master,  without  resorting  to  one  of  these  ancient 
solemnities,  expressed  in  the  presence  of  witnesses  {inter 
arnicas)  his  intention  to  give  freedom  to  his  slave,  and 
followed  up  this  declaration  by  allowing  the  slave  to  dwell  in 
freedom,  in  strict  law  the  indulgence  and  good  intentions  of 
the  master  availed  the  slave  nothing.  Unless  manumitted  in 
proper  form,  he  remained  a  slave,  and  equally  so  if  the  act 
of  manumission  were  imperfectly  performed.  The  hardship, 
however,  of  turning  back  into  slavery  a  man  allowed  to  live  in 
freedom  by  his  master,  merely  on  account  of  a  technical  flaw 
or  defect,  is  obvious;  but  it  was  not  until  after  considerable 
experience  of  the  injustice  of  the  law,  if  we  may  trust  Tacitus 
(Tac.  A^n.  13,  27),  that  the  Praetor  interposed.  The  mode 
and  extent  of  his  intervention  are  characteristic.  He  went  just 
BO  far  as  was  necessary  to  satisfy  the  conscience,  to  prevent 
the  scandal  of  a  man  openly  enfranchised  being  again,  at  the 
caprice  of  his  master  or  master's  heir,  dragged  back  into 
slavery  ( Cervidii  Scaevolae  (?)  Fr.  Dosith^  5)  ;  but  he  went  no 
farther,  and  gave  the  half-enfranchised  slave  no  rights  of 
property.  He  secured  him  personal  freedom,  but  nothing  more. 
Such  continued  to  be  the  law  imtil  A.D.  19,  when  by  the  lex 
Jmiia  Nbrbana  all  slaves,  whose  personal  freedom  was 
guaranteed  by  the  Praetor,  were  raised  to  the  condition  of 
Latin  colonists.     (See  Book  H.  Div.  II.,  Txitini  Juniani,) 

During  the  Empire,  from  A.D.  1 9,  an  informal  manumission 
operated  as  a  divestitive  fact  in  regard  to  slavery,  but  not  as  an 
inv^titive  fact  of  citizenship.  Formal  manumission  continued 
to  exist,  and  to  raise  the  slave  to  the  dignity  of  Roman 
citizenship.  These  two  kinds  of  manumission — the  formal  and 
the  informal— co-existed  down  to  the  time  of  Justinian.     Long 
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previously,  however,  in  the  reign  of  Caracalla,  the  privileges  of 
citizenship  were  extended  to  all  the  subjects  of  the  Emperor. 
Justinian  finally  enacted  that  a  slave,  whether  manumitted 
formally  or  informally,  should  be  a  citizen ;  and  thus  the  class 
of  Latini  Juniani  and  the  distinction  between  formal  and 
informal  manmnission  passed  away.  There  are  accordingly  three 
stages  to  remark  in  the  history ,  of  manumission.  In  the  first, 
the  forms  of  manumission  were  strict  and  ceremonial,  and  they 
conferred  the  title  of  citizen ;  in  the  second,  the  inconveniences 
arising  from  a  strict  adherence  to  these  forms  became  a  serious 
evil,  and  through  the  edict  of  the  Praetor  and  the  lex  Junta 
Norhana  slaves  released  by  their  masters  informally  were 
protected  in  their  liberty  and  raised  to  the  condition  of  Latin 
colonists ;  lastly,  the  ancient  forms  were  virtually  abrogated, 
and  any  expression  of  the  master's  will,  if  attested  as  required 
by  law,  suflSced  to  Uberate  the  slave. 

Another  distinction  between  formal  and  informal  manumis- 
sion is  worthy  of  remark  as  illustrating  the  peculiar  narrowness 
and  formalism  of  the  ancient  law.  If  a  slave  were  formally 
manumitted,  although  the  master  were  induced  to  do  so 
by  fi-aud  or  compelled  by  force,  the  manumission  was 
nevertheless  vaUd.  A  master,  who,  being  threatened  with 
death,  consented  to  authorise  the  inscription  of  his  slave  on 
the  census,  could  not  rescind  the  act,  and  had  no  remedy  but 
an  action  for  damages  against  the  person  who  threatened  him. 
(D.  4,  2,  9,  2.)  According  to  a  rescript  of  Gordian,  a  master 
imder  twenty  yearrf  of  age,  who  was  fraudulently  induced  to 
manumit  a  slave,  could  not  rescind  the  manumission,  and 
could  only  sue  the  person  by  whose  firaud  he  was  led  to 
prejudice  his  interests.  (C.  2,  31,  2 ;  C.  2,  31,  3.)  But  an 
informal  manumission,  inasmuch  as  it  derived  all  its  eflSicfiwy 
.  fi-om  its  being  the  fi-ee  act  of  the  master,  was  void  if  it  were 
procured  by  force  or  fraud.  This  distinction  may  be  compared 
with  the  law  relating  to  formal  and  informal  contrcwts.  (Book 
n.  Div.  I.  Sub-div.  II.) 

A.  Modes  op  Manumission. 

a.  Formal  Manumission. 

I.  By  the  vindicta  (per  vindictam). 

The  name  vindicta  is  given  either  jfrom  the  rod  employed  by 
the  lictor  in  the  ceremony,  or,  as  Theophilus  says  without  any 
probabiUty,  from  one  Vindicius,  who  gave  information  of  a  con- 
spiracy, and  was  rewarded  by  being  the  first  to  enjoy  a  public 
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manumission.  It  was  a  fictitious  suit  brought  before  one  of 
the  higher  magistrates  (consul,  praetor,  proconsul,  or  president 
of  a  province — C.  7,  1,  4),  in  which  judgment  was  given  in 
favour  of  the  liberty  demanded  on  behalf  of  the  slave  with  the 
consent  of  the  master.  The  ceremony  did  not  require  to  be 
m  court. 

Masters  can  manumit  slaves  [over  thirty]  at  any  time  ;  even  on  the  street, 
when,  for  instance,  the  praetor,  or  proconsul,  or  provincial  governor  is  going 
to  the  bath  or  the  theatre.    (J.  i,  5,  2  ;  G.  i,  20.) 

The  part  of  the  adsertor  libertatis, — ^the  plaintiff  in  a  suit  for 
freedom, — ^was  taken  by  the  lictor.  The  master  laid  hold  of  the 
slave's  hand,  or  some  other  part  of  his  body,  and  said,  "  I  wish 
this  man  to  be  free ; "  and  thereupon  turned  him  round  and  let 
him  go.  (Livy,  34,  16.)  A  rod  (vindicta  or  fe%iucd)  was  then 
laid  on  the  slave  by  the  lictor,  and  the  Praetor  said  to  him, 
**I  declare  that  you  are  free  by  the  Law  of  the  Quirites  ; "  and 
to  the  lictor,  "  According  to  your  plea,  as  I  have  given  judgment, 
behold,  he  is  given  to  you."  The  lictor  then  touched  the  slave 
with  the  rod.  In  the  time  of  Hermogenian  (circ.  A.D.  287)  the 
solemn  words  were  unnecessary  (D.  40,  2,  23) ;  and  Ulpian  tells 
us  that  in  his  time  even  the  presence  of  the  Kctor  was  not 
essential.     (D.  40,  2,  8.) 

Corporations  {civUates,  collegia,  &c.)  could  not  manumit  their 
slaves  by  the  vindicta,  because  it  was  a  ceremony  in  which  the 
master  himself  must  appear,  and  could  not  act  by  an  agent 
iprocurcUar).  But  Diocletian  and  Maximian  refer  to  a  lex 
VesHhtdici  (passed  probably  in  the  first  century  of  the  Christian 
era),  by  which  slaves  of  municipalities  could  be  manumitted. 
(C.  7,  9,  3.)  Hadrian  (C.  7,  9,  2)  tells  us  that  slaves  belonging 
to  corporations  could  be  freed  with  the  consent  of  the  pre- 
sident of  the  province,  on  a  decree  by  the  local  magistrates 
{duumviri). 
II.  Enrolment  of  a  slave  on  the  census. 

At  the  quinquennial  census,  a  slave  whose  name  was  regis- 
tered as  a  citizen  by  the  command  of  his  master  became  free. 
(Ulp.  Frag.  1,  7.)  There  was  a  doubt  as  to  whether  the  freedom 
of  the  slave  dated  from  the  day  when  his  name  was  inserted,  or 
from  the  close  of  the  quinquennial  period.  (Cic.  de  Orat.  1,  40.) 
The  census  was  accompanied  by  a  lustrum,  or  sacrifice  of  purifica- 
tion, and  thus  the  ceremony  had  a  religious  as  well  as  political 
import.  (Cervidii  Scaevolae  (?),  Fr.  Dosith  17».)  This  mode  of 
nianumission  was  necessarily  confined  to  Rome,  and  could  have 
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been  of  little  practical  use,  as  the  occasion  came  onlj  once  in 
five  years.  The  master  must  be  Quiritarian  owner  to  be  able 
to  insert  the  slave's  name  on  the  census.  (Cerv.  Scaev.  (t) 
Fr.  Dos.  17.)  After  Vespasian  no  census  was  held  for  200 
years.     Decius  held  one,  the  last,  A.D.  249. 

III.  By  testament  or  codicils. 

Surprise  may  be  excited  at  the  enumeration  of  wills  as  a 
form  of  public  manumission,  inasmuch  as  secrecy  and  privacy 
are  the  most  obvious  characteristics  of  a  will.  The  explanation 
is  found  in  history.  At  first  wills  were  made  in  the  form  of  a 
law  passed  by  the  Coonitia  Curiata  (Book  III.,  Forms  of  Wills), 
and  were  then  not  only  open,  but  sanctioned  by  the  state.*  At 
such  a  time  a  will  was  a  pubho  mode  of  manumission,  and  it 
retained  that  advantage  after  its  own  nature  had  been  com- 
pletely changed. 

Manumission  by  the  vindicta  was  irrevocable ;  but  a  gift  of 
Kberty  in  a  will  could  be  revoked  at  any  time  during  the  life  of 
the  testator. 

The  slave  who  was  ordered  by  his  master's  will  to  be  fi^ee, 
did  not  acquire  his  liberty  from  the  moment  of  his  master's 
death,  but  only  when  some  one  became  heir  under  the  will. 
(Ulp.  Frag.  1,  22.)  Hence,  if  the  heirs  named  in  the  will 
refused  to  accept  the  inheritance,  the  gifts  of  liberty  were  made 
in  vain.  The  introduction  of  codicils  extended  the  testator's 
power:  it  enabled  him  to  impose  on  the  heirs  who  took  in 
default  of  his  will  an  obligation  to  manumit  a  slave.  (D. 
40,  4,  43.)  This  leads  to  an  important  distinction  between 
a  direct  bequest  of  liberty  and  a  bequest  indirectly,  or  by  way 
of  trust  {Jidei  commissum). 

1.  Comparison  of  direct  {direcia,  justa)  and  fidei-commissary 
bequest  of  freedom. 

l^  A  slave  to  whom  is  bequeathed  his  fireedom  directly, 
becomes  free  as  soon  as  any  person  named  heir  in  the  will  enters 
on  the  inheritance.  But  in  a  bequest  by  way  of  trust  the  slave 
does  not  obtain  his  freedom  until  the  person  to  whom  he  is 
committed  manumits  him  by  the  vindicta. 

2^,  A  slave  directly  set  free  by  will — for  instance,  in  the  form,  "  Let  Stichus 
my  slave  be  free,"  or,  "  I  order  that  Stichus  my  slave  be  free  " — becomes  the 
testator's  freedman.    (G.  2,  267.) 

Freedom  may  be  given  a  slave  by  a  trust  (JicUicommissum) ;  if  the  heir 
or  legatee  or  trustee  (Jideicommissarius)  is  charged  to  manumit  him  (J.  2, 
24,  2  ;  G.  3,  263). 
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Thfi  formality  on  which  Gains  insistB  was  taken  away  by  a  constitution  of  Theo- 
dosios  sad  Valentinian  (C.  7,  2,  14)  ;  and  henceforth  a  direct  bequest  of  liberty  might 
be  made  even  in  Greek. 

In  a  direct  grant  of  freedom^  the  testator  charges  no  one  to  manumit  the 
slave,  but  by  his  own  testament  wills  that  the  slave  shall  thereby  be  made  a 
freeman.    (J.  2,  24,  2.) 

3*.  No  slave  can  be  directly  freed  by  will,  unless  the  testator  owned  him  [ex 
jvre  QuiriUum\  both  when  he  made  the  will  and  when  he  died.  (J.  2,  24, 
2;  G.  2,  267.) 

But  it  does  not  matter  whether  the  slave,  whose  manumission  is  given  by 
JidHcommissum  by  the  testator,  is  his  own,  or  belongs  to  his  heir  or  legatee, 
or  even  to  an  outsider.  A  slave,  therefore,  that  belongs  to  another,  ought  to 
be  bought  from  him,  and  then  manumitted.  If  his  master  refuses  to  sell 
him,  his  freedom  is  gone,  because  for  freedom  no  price  can  be  reckoned. 
y.  2,  24,  2  ;  G.  264,  265.) 

Such  was  the  law  m  the  lime  of  Craius,  but  a  more  favourable  rule  prevailed  in  the 
time  of  Justinian. 

If  his  master  refuses  to  sell  him,  as  he  may,  if  he  has  taken  nothing 
under  the  will  that  gives  the  slave  his  freedom,  then  the  trust  for  freedom  is 
not  at  once  gone,  but  is  only  put  off.  For  as  time  goes  on,  whenever  there 
is  a  chance  to  buy  the  slave,  his  freedom  may  be  secured.    (J.  2,  24,  2.) 

4*.  A  slave  manumitted  under  a  trust  becomes  the  freedman,  not  of  the 
testator,  even  if  the  testator  was  his  master,  but  of  the  manumitter.  But  he 
whose  freedom  is  directly  assured  by  will,  becomes  the  testator's  own  freed- 
man— a  libertus  orcinusy  as  he  is  called.    (J.  2,  24,  2  ;  G.  2,  266.} 

The  rights  of  the  patron  were  of  considerable  value,  and  it  was  therefore  important 
to  dekennine  who  was  to  be  patron. 

5'.  Direct  bequests  could  be  made  only  by  will,  or  by  codicils 
confirmed  by  wiU.  Fideicommissary  bequests  could  be  imposed 
by  codicils  not  confirmed  by  will,  or  by  codicils  without  any  will 
being  made ;  in  which  case  the  heir  to  the  intestate  was  bound 
to  manumit  the  slaves  named  in  the  bequest.     (D.  40,  4,  43.) 

2.  The  bequest  of  liberty  may  be  conditional  or  unconditional. 

A  slave  to  whom  freedom  is  given  in  his  master's  will,  subject 
to  the  fulfilment  of  any  condition,  is  called  a  statuliber ;  because, 
according  to  Ulpian  (Ulp.  Frag.  2,  2),  while  the  slave  remains 
the  slave  of  the  heir  until  the  condition  is  fulfilled,  as  soon  as 
the  condition  is  fulfilled  he  becomes  free  (statim  liber).  One  is 
also  a  statuUber  whose  fireedom  is  to  begin  at  a  given  time  after 
the  testator's  death.  (D.  40,  7,  1.)  If  the  time  mentioned 
exceeds  the  duration  of  a  human  life,  or  the  condition  cannot 
be  fulfilled,  then  the  bequest  is  (by  Paul)  treated  as  void, 
because  the  testator  must  have  written  it  in  mockery.  (D.  40, 
7,  4,  1.)  This  construction,  so  unfavourable  to  freedom,  was 
not  sanctioned  by  Justinian,  who  directed  that  an  impossible 
condition  in  gifts  of  Uberty  should  be  treated  as  void  {non 
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seripta).  (J.  2,  14,  10.)  A  statuliber^  until  the  condition  ib 
fulfilled,  is  in  all  respects  a  slave  of  the  heir  (D.  40,  7,  29) ;  and 
children  bom  of  a  female  slave  are  slaves.  (C.  7,  4,  3.)  The 
heir  may  sell  the  slave,  but  cannot  deprive  him  of  the  benefit  of 
the  condition.     (C.  7,  2,  13 ;  Ulp.  Frag.  2,  3.) 

Those  who  are  manumitted  with  the  intention  of  defi-auding 
creditors  are  statuliberi  so  long  as  it  is  uncertain  whether  the' 
creditors  will  insist  on  their  right  to  have  the  bequest  of  freedom 
cancelled.    (D.  40,  7,  1,  1.) 

IV.  In  the  Church.     (J.  1,  5,  1.) 

In  the  enactments  of  Constantino  we  may  trace  signs  of  a 
disposition  to  facilitate  the  termination  of  slavery  by  the  manu- 
mission of  slaves.  A  declaration  of  the  master,  in  presence  of 
the  congregation,  to  the  bishop,  of  his  desire  that  the  slave 
should  be  fi-ee,  operated  as  a  manumission.  The  declaration 
was  recorded  in  writing.     (C.  1,  13,  1 ;  C.  1,  13,  2.) 

/3.  Informal  Manumission. 

I.  An  oral  declaration  of  freedom  in  the  presence  of  witnesses 
(inter  amicos)  (J.  1,  5,  1)  was  the  oldest  form  of  private  manu- 
mission, and  was  in  use  during  the  Republic.  Justinian  fixed 
the  number  of  witnesses  at  five,  and  reqmred  the  declaration 
of  manumission  to  be  written,  and  attested  by  the  witnesses  or 
by  notaries  (tabularii)  for  them.     (C.  7,  6,  2.) 

II.  By  letter  {per  epistolam).  (J.  1,  5,  1.)  In  this  case 
Justinian  also  required  the  attestation  of  five  witnesses, 
(C.7,6,  1.) 

III.  It  was  a  custom  for  slaves  manumitted  by  will  to  attend 
the  funeral  of  their  deceased  master,  wearing  the  cap  of  liberty 
(jpileus).  Advantage  was  taken  of  this  custom  to  give  a  false 
impression  of  the  Kberality  of  the  deceased,  by  making  slaves 
who  were  not  manumitted  appear  at  the  funeral  with  the  cap  of 
liberty.  This  form  of  ostentation  was  put  an  end  to  by  enact- 
ing that  slaves  permitted  to  wear  the  cap  of  liberty  at  the 
funeral  of  their  master,  by  the  direction  of  the  deceased,  or  with 
the  consent  of  the  heir,  or  who  stood  on  the  funeral-couch  coid 
fanned  the  corpse,  should  obtain  their  freedom.    (C.  7,  6,  5.) 

IV.  A  female  slave  who  received  a  dowry  {dos)  firom  her 
master,  and  was  given  by  him  in  marriage  to  a  freeman, 
acquired  freedom  without  any  formal  declaration.  There  must, 
however,  be  a  written  instrument  giving  the  dowry.    (C.  7,  6,  9.) 

V.  Cato  wisely  wrote,  as  the  ancients  tell  us,  that  slaves,  if  adopted  by  their 
masters,  are  thereby  freed.    And,  in  deference  to  this  opinion,  we  too,  by 
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our  constitution,  have  decided  that  a  slave  to  whom  his  master  has  by  a 
public  process  given  the  name  of  son  is  free,  although  this  is  not  enough  to 
give  him  the  rights  of  a  son.    (J.  i,  1 1,  12.) 

VL  If  the  master  gave  the  title-deeds  of  the  slave  to  him,  or 
destroyed  them,  with  the  intention  of  manumitting  the  slave, 
in  the  presence  of  five  witnesses,  the  slave  obtained  his  fireedom. 
(C.  7,  6, 11.) 

Other  modes  were  recognised  as  sufficient  to  make  a  slave  a 
Latin  {Latinua  Junianus),  (one  of  which,  sitting  at  table  with 
his  master,  is  mentioned  by  Theophilus),  but  they  were  all 
abrogated  by  the  same  constitution  that  abolished  the  Latin 
class  of  fireedmen.    (C.  7,  6,  12.) 

B.  Restraints  on  Manumission. 

During  the  Republic,  a  master  could  manumit  as  many  slaves 
as  he  pleased,  either  during  his  Ufe  or  by  his  will.  But  in  the 
beginning  of  the  Empire,  the  self-interest  of  the  master  appears 
not  to  have  been  considered  sufficient  security  against  reckless 
manumission ;  and  it  was  alleged  that  slaves  more  fi-equently 
gained  their  fireedom  by  pandering  to  the  vices  of  their  masters, 
or  assisting  their  political  conspiracies,  than  by  the  steady  prac- 
tice of  virtue  and  industry.  (Dion.  Halicam.  Antiq.  Rom.  4.) 
Whatever  truth  may  be  in  this  statement,  restraints  were  im- 
posed in  the  interest  of  the  master  himself,  or  of  his  heirs,  or  of 
hiB  creditors. 

L  By  the  lea  Julia  de  adulteriis,  a  woman,  after  separation  from 
her  husband  by  divorce,  was  prohibited  from  selling  or  manu- 
mitting a  slave  for  sixty  days  (D.  40,  9,  14,  1) — ^a  prohibition 
thought  by  Uipian  to  be  very  hard.     (D.  40,  9,  12,  1.) 

n.  Restraints  introduced  by  the  lea:  ^lia  SerUia,  A.D.  4. 

1.  This  law  prohibited  manumission  in  fraud  of  creditors. 

It  is  not  every  one  that  wishes  to  manumit  that  is  allowed  to  do  so.  For 
a  manumission  to  defraud  creditors  [or  a  patron]  is  void ;  because  the  /^x 
£lia  Sentia  bars  the  freedom.    (J.  i,  6,  pr. ;  G.  i,  36,  37.) 

And,  finally,  it  must  be  known  that  the  provision  of  the  lex  ^lia  Seniia^ 
that  slaves  manumitted  in  order  to  defraud  creditors  shall  not  be  made  free, 
applies  to  aliens  too.  This  the  Senate  determined  at  the  instance  of  the  late 
Emperor  Hadrian.  But  the  rest  of  the  rules  laid  down  by  that  statute  do 
not  apply  to  aliens.     (G.  i,  47.) 

What  is  a  fraud  upon  creditors  t 

A  man  manimiits  to  the  fraud  of  his  creditors,  if  at  the  very  time  of  manu- 
mission he  is  insolvent,  or  if  to  give  freedom  to  his  slaves  will  make  him 
an  msolvent  Yet  it  is  the  prevailing  opinion,  that  unless  the  manumitter 
had,  further,  the  intention  to  defraud  {animus  fraudandt)^  the  gift  of  freedom 
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is  not  barred,  even  though  the  goods  are  not  enough  for  the  creditors. 
For  often  men's  fortunes  seem  larger  to  their  hopes  than  they  are  in  fact. 
We  see,  then,  that  to  bar  the  gift  of  freedom  there  must  be  a  double  fraud 
upon  the  creditors, — a  fraud  in  intention  on  the  part  of  the  manumitter,  and 
a  fraud  in  fact,  for  the  goods  must  prove  insufficient  for  the  creditors. 
(J.  I,  6,  3.) 

There  must  concur  both  design  (cfyiwXvu.iiC)  and  fraudulent  result  (fven<u«).  (D.  42, 
8,  15.)  QrtdiUytei  are  any  persons  having  an  action  against  the  manumitter.  (D.  40, 
»,  16,  2.) 

Ulustrattons. 

X  owed  money  to  A,  and  knowing  that  he  was  insolvent,  manmnitted  several  slaves 
by  his  wiU.  Afterwards  he  paid  A,  and  became  indebted  to  B,  and  died.  Julian 
decides  that  the  slaves  are  free,  because  X  intended  to  defraud  A  and  did  not,  and 
defrauded  B  without  intending  it.  Now  both  intention  and  actual  defeat  of  the 
creditor  must  go  together.  (D.  42,  8, 15.)  A^  must,  however,  not  have  been  paid  off 
with  money  got  from  B.     (D.  42,  8,  16 ;  D.  40,  9,  25.) 

X  was  worth  1000  attrei,  but  thought  he  had  only  300.  He  was  400  aurei  in  debt. 
To  defeat  his  creditors  he  manumitted  his  slaves ;  but  inasmuch  as  they  will  be  paid 
in  fuU,  the  manumission  is  valid.     (Theoph.  J.  1,  6,  8.) 

A,  being  worth  420  cmm,  and  owing  400  awrei,  with  the  intention  of  defeating  his 
creditors,  manumits  B,  who  is  worth  20  aurei,  and  G,  D,  each  worth  10  aurei,  B  will 
remain  free,  because  he  was  first  manumitted,  and  his  manumission  does  not  defeat  the 
creditor  ;  but  0  and  D  wiU  remain  slaves.    (B.  40,  9,  24.) 

A  is  worth  50  aureif  and  he  owes  his  creditors  35  aurei,  A  manumits  B,  worth  20 
awrei,  and  G  worth  15  atirei,  with  the  object  of  defrauding  his  creditors.  Here  B, 
although  first  manumitted,,  cannot  be  free,  because  the  creditors  would  be  defrauded  ; 
but  as  G  is  worth  exactly  15  otcm,  and  his  manumission  does  not  interfere  with  the 
creditors,  G  will  obtain  his  freedom  in  preference  to  A.    (D.  40,  9,  24.) 

Exception. — A  master  is  allowed,  if  insolvent,  to  set  his  slave  free  by  will, 
and  appoint  him  his  heir.  And  in  that  case  the  slave  becomes  both  free  and 
his  sole  and  compulsory  heir,  if  only  there  is  no  other  heir  under  the  will.  And 
that  may  be  because  no  one  was  designated  as  heir,  or  because  he  that  was 
designated,  on  whatever  ground,  did  not  become  heir.  This  is  a  provision 
of  the  same  lex  jElia  Sentia^  and  a  righteous  provision.  For  it  was  highly 
necessary  to  look  forward  to  the  case  of  needy  men,  to  whom  no  other  one 
would  become  heir,  and  to  see  that  a  man  should  have  his  own  slave  as  a 
necessary  heir ;  for  then  he  would  satisfy  the  creditors  :  or  if  not,  the  credi- 
tors might  sell  the  goods  of  the  inheritance  in  his  slave's  name,  and  so 
the  deceased  would  suffer  no  disgrace  {injuria).    (J.  1,6,  i.) 

And  the  rule  of  law  is  the  same,  even  if  no  mention  of  freedom  is  made 
when  the  slave  is  appointed  heir.  And  our  constitution  has  settled  this,  not 
only  in  the  case  of  an  insolvent  master,  but  generally ;  for  we  pay  a  regard 
to  humanity  that  formerly  was  unknown.  And  so  now  the  very  entry  of  the 
slave  as  heir  of  itself  gives  him  his  freedom.  For  it  is  not  likely  that  the 
master's  wishes  were,  that  the  heir  he  himself  chose  (though  he  omitted 
to  give  him  freedom)  should  remain  a  slave,  and  that  thus  he  should  have 
no  heir.    (J.  i,  61, 2.) 

2.  A  master  under  twenty  years  of  age  cannot  manumit  a 
slave,  except  under  certain  restiictions. 
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By  the  same  lex  jElia  Sentia  a  master  wider  twenty  is  not  allowed  to 
manumit  except  by  iHndicta^  and  that  only  after  making  good  a  valid  reason 
to  the  satisfaction  of  the  Board  {Consilium).    (J.  i,  6,  4 ;  G.  i,  38.) 

And  even  if  he  wishes  to  make  him  a  Latin,  still  none  the  less  he  must 
make  good  a  reason  {justa  causa),  to  the  satisfaction  of  the  Board,  and  then 
manumit  before  friends  {in^  amicos),    (G.  i,  41.) 

Effect  of  the  restraint  on  the  power  of  testation. 

Since  then  the  power  of  manumission,  in  the  case  of  masters  under  twenty, 
was  by  the  lex  jElia  Sentia  expressly  limited,  it  followed  that  a  master 
that  had  completed  his  fourteenth  year,  although  he  could  make  a  will  and 
therein  appoint  his  heir  and  leave  l^acies,  yet  could  not,  so  long  as  he  was 
under  twenty,  give  a  slave  his  freedonL  Now  it  was  unbearable  that  a 
man  that  could  by  will  dispose  of  all  his  goods  was  not  allowed  to  give  one 
slave  his  freedom.  And  therefore  we  allow  him,  as  he  disposes  of  all  else,  to 
dispose  of  his  slaves  too,  according  to  his  last  wishes  {jn  ultima  voluntate), 
as  he  pleases ;  so  that  he  can  set  them  free.  But  freedom  is  beyond  all 
price ;  and  hence,  in  old  times,  it  was  forbidden  to  free  a  slave  before  the 
master  reached  his  twentieth  year.  We,  therefore,  choose  a  middle  path, 
and  give  a  master  under  twenty  leave  to  free  his  slave  by  will  only  if  he  has 
completed  his  seventeenth  and  entered  on  his  eighteenth  year.  For  since  in 
old  times  men  of  this  age  were  allowed  to  plead,  even  on  behalf  of  others, 
why  should  we  believe  that  their  soundness  of  judgment  will  fdl  them  when 
they  come  to  give  freedom  to  their  own  slaves  ?    (J.  i,  6, 7  ;  G.  i,  40.) 

Justinian  afterwards  reduced  the  age  from  seventeen  to 
fourteen.     (Nov.  119,  2.) 

A  person  tinder  twenty  was  restricted  from  any  mode  of 
alienation  (subject  to  the  amendment  of  Justinian)  except  by 
the  vindicta,  with  the  consent  of  the  Board,  on  definite  legal 
grounds. 

1**.  The  constitution  of  this  Board. 

The  Board  (^Consilium)  that  is  consulted,  consists,  in  Rome,  of  five  senators 
and  five  Roman  knights  above  the  age  of  puberty ;  in  the  provinces,  of  twenty 
recuperator es J  Roman  citizens.  In  the  provinces  it  meets  on  the  last  day  of 
the  assize  ;  but  at  Rome  there  are  fixed  days  for  maniunissions  before  the 
Board.    (G.  i,  20.) 

The  CoiMvn^f  or  asfizefl  were  held  periodically  in  the  provinces.  On  the  last  day  of 
the  awize  the  President  took  his  seat  on  the  tribunal,  and  along  with  his  twenty 
fieatperatoreM  [see  Book  IV.,  Recuperalorat]  heard  the  cases  for  mannmission.  At 
Borne  the  Praetor  presided  over  the  Senators  and  Equites.     (Theoph.,  Intt.  1, 6,  4.) 

2*.  The  legal  grounds  of  manumission. 

Valid  reasons  for  manumission  are  such  as  these — ^that  the  slave  to  be 
manumitted  is  the  father  or  mother,  or  son  or  daughter,  or  brother  or  sister 
by  birth,  or  the  pcudagogus  or  nurse,  or  teacher,  or  foster-child,  or  foster- 
brother,  of  the  manumitter.  Or  again,  that  the  slave  is  to  become  his  ag^nt 
or  his  wife ;  provided  only  that  the  wife  must  be  married  within  six  months, 
unless  there  is  some  valid  reason  to  bar  the  marriage,  and  that  the  agent 
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must  not  be  under  seventeen  at  the  time  of  manumission.  But  if  the  reason 
is  once  approved,  be  it  true  or  false,  the  approval  cannot  be  withdrawn. 
0.  I,  6,  5,  6.) 

The  reasons  we  set  forth  above  in  treating  of  slaves  under  thirty 

apply  to  this  case  too.  And  conversely,  the  reasons  given  in  the  case  of  a 
master  under  twenty  may  be  extended  to  the  case  of  a  slave  under  thirty. 
(G.  I,  19,  39.) 

How,  asks  Theophilus,  oould  a  person  be  a  freeman  and  a  Boman  citizen,  and  be 
the  owner  of  his  parents  as  slaves  f    This  might  happen  in  several  ways. 

A  father,  B  mother,  and  G  son,  are  slaves  of  D.  D  dies,  making  C  free  and  his 
heir.     A  and  B  will  be  slaves  of  0. 

A  has  two  children,  B  a  boy,  and  C  a  girl,  by  his  female  slave.  B  and  C  are  of 
course  slaves,  their  mother  being  in  slavery.  A  makes  B  his  heir.  C  will  be  the 
slave  of  B. 

A  has  a  legitimate  son  B,  and  G  a  daughter  by  his  female  slave.  A  dies.  B 
inherits,  and  G  becomes  the  slave  of  B. 

3.  The  slave  must  be  thirty  years  of  age. 

The  requirement  as  to  the  age  of  a  slave  was  introduced  by  the  lex  jElia 
Sentia;  for  that  statute  enacted  that  slaves  under  thirty  should  not,  on 
manumission,  become '  Roman  citizens,  unless,  indeed,  they  had  been  fceed 
by  vindicta  after  a  valid  reason  for  the  manumission  had  been  approved  by 
the  Board.    (G.  i,  i8.) 

If  the  slave  manumitted  was  under  thirty,  Gains  says  he 
became  a  Latin  (§  29,  30).  The  prohibition,  therefore,  of  the 
law  was  not  absolute,  as  in  the  case  where  the  master  was 
under  twenty;  and  a  manumission  not  complying  with  its 
terms  was  not  wholly  void,  but  had  the  effect  of  a  private  mode 
of  manumission.  Ulpian  {Frag.  1,  12)  states  that  to  be  the 
law  when  the  manumission  of  a  slave  under  age  was  by  will ;  but 
that  if  it  were  by  the  vindicta  it  was  wholly  void, — ^unless,  as  has 
been  suggested,  the  passage  is  not  complete ;  but  the  point  is 
unimportant.  When  Justinian  abolished  the  class  of  Latin 
freedmen,  the  restraint  on  the  age  of  the  slave  manumitted  was 
tacitly  repealed,  and  in  the  Institutes  no  mention  is  made  of  it. 

The  grounds  that  will  justify  manumission  by  a  master 
under  twenty  would  suflSice  for  the  manumission  of  a  slave 
under  thirty.     (G.  1,  39.) 

Exception. — Moreover,  a  slave  under  thirty  may,  when  manumitted, 
become  a  Roman  citizen,  if  manumitted  by  an  insolvent  master  who  makes 
him  free  and  his  heir  by  will ;  provided  always  there  is  no  other  slave 
whose  name  comes  before  his  in  the  like  position,  and  that  there  is  no  other 
heir  under  the  wilL  This  is  due  to  the  /ex  jElia  Sentia,  And  Proculus 
is  of  opinion  that  we  must  lean  to  the  side  of  freedom,  and  hold  the  rule  the 
same  in  the  case  of  a  slave  that  is  named  as  heir  without  any  mention  of 
freedom.    (G.  i,  21,  as  restored.) 
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Since  by  the  lex  ^lia  Sentia  the  slave  whose  name  is  written  first  as 
heir  alone  becomes  a  Roman  citizen,  it  was  held  that,  if  a  man  were  to  name 
as  heirs  his  bastards  by  a  female  slave,  all  would  remain  slaves,  for  his  words 
do  not  show  who  is  to  stand  first ;  and  that  the  estate  should  lose  more  than 
one  would  be  a  fraud  upon  the  creditor.  And  at  last,  a  Senatus  ConsuUuniy 
appended  to  the  Ux  Furia  Caninia,  provided  that  it  should  not  be  in  a 
debtor's  power  by  such  devices  to  evade  the  statute.    (G.  i,  2Ia,  as  restored.) 

III.  And  fiirther,  the  lex  Furia  Caninia  [a.d.  8]  sets  a  fixed  limit  to  the 
manumission  of  slaves  by  will.    (G.  i,  42). 

TTu^  owner  of  more  than  2,  and  not  more  than  10,  is  j  i^t^^n^^exSdin"^* 

n  30>  »  100,  „  i 

And  lastly,  „  100,  „  500,  „  \ 

And  the  statute  pays  no  heed  to  larger  owners,  so  as  to  fix  any  proportionate 
part.  But  it  enjoins  that  no  man  be  allowed  to  manumit  more  than  100.  On 
the  other  hand,  too,  if  a  man  has  but  one  slave  in  all,  or  two  only,  the  law 
makes  no  provision  for  that  case,  and  his  power  to  manumit  is  unrestrained. 

(G.1,43.) 

But  what  we  have  said  as  to  the  number  of  slaves  that  can  be  manumitted 
by  will,  must  be  taken  in  this  sense, — that  in  each  number,  where  only  one- 
third,  one-fourth,  or  one-fifth  can  be  freed,  one  may  always  manumit  as 
many  as  are  allowed  to  the  lower  number  that  goes  before.  The  statute 
itself  so  provides.  For  dearly  it  would  be  absurd  that  the  master  of  ten 
slaves  might  free  five — the  half,  namely,  of  all  he  has  ;  and  then  that  the 
owner  of  twelve  could  free  no  more  than  four.  But  those  that  have  more 
than  ten,  and  not  more  than  thirty,  may  manumit  any  number  not  exceeding 
five,  the  number  allowed  to  those  that  have  but  ten.    (G.  i,  45,  as  restored.) 

And  if  a  testator  exceeds  these  limits,  but  arranges  the  names  of  the 
slaves  he  fi^es  in  a  circle ;  then,  since  no  order  of  manumission  is  found, 
none  will  be  free.  For  the  lex  Furia  Caninia  annuls  all  such  evasions. 
There  are  two  special  Senatus  Consulta  that  annul  all  the  devices  framed  to 
evade  that  statute.    (G.  i,  46,  as  restored.) 

To  manumission  not  by  will  this  statute  does  not  apply  at  alL  Those 
therefore  that  manumit  by  viftdicta,  or  census^  or  among  friends  {inter 
aminos),  may  free  their  whole  household  if  there  is  no  other  ground  to  bar 
their  fireedom.    (G.  i,  44.) 

The  lex  Furia  Caninia  set  fixed  limits  to  the  manumission  of  slaves  by 
win.  As  this  was  a  bar  to  freedom,  and  somewhat  invidious  in  its  distinc- 
tions, we  have  resolved  on  its  abolition.  For  it  was  inhuman  enough  that 
during  his  life  a  man  might  give  freedom  to  all  his  household  (unless  there 
was  some  other  ground  to  bar  their  freedom),  but  on  his  deathbed  should  be 
dqjrived  of  all  such  power.     (J.  i,  7,  pr.) 

Second,  Involuntary  Divestitive  Facts.  Freedom  given  to  the 
slave  by  way  of  forfeiture  to  the  master  or  reward  to  the  slave. 

I.  When  a  sick  slave  was 'abandoned  by  his  master  and 
recovered,  Claudius  declared  that  the  slave  should  be  fre6. 
(0.40,8,20 
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n.  Justinian  applied  the  same  remedy  when  the  master 
exposed  an  infant  slave.    (C.  1,  4,  23 ;  Nov.  153.) 

in.  When  a  female  slave,  sold  under  a  condition  that  she 
should  not  be  made  a  prostitute,  was  let  out  by  her  master  for 
that  purpose,  her  former  master  could  demand  her  freedom. 
(D.  40,  8,  7.)  Theodosius  and  Valentinian  (AJ).  428)  extended 
this  relief  to  every  case  where  the  slave  was  made  a  prostitute 
against  her  will.    (C.  1,  4, 12 ;  C.  1,  4,  14.) 

IV.  A  master  who  maliciously  allowed  a  freeman  to  marry 
his  female  slave  under  mistake  forfeited  his  slave.    (Nov.  22, 1 1.) 

V.  Slaves  of  heretics,  or  pagans,  or  Jews,  by  accepting 
Christianity,  were  released  from  slavery ;  and  even  if  the 
masters  followed  them,  and  were  admitted  into  the  Church,  they 
were  not  allowed  to  take  back  their  slaves.    (C.  1,  3,  56,  3.) 

VI.  A  slave  who  disclosed  the  assassin  of  his  master  was 
regarded  as  a  freedman  of  his  master  {libertus  orcinus).  (D. 
40,  8,  5;  C.  7,  13,  1.) 

Vn.  Constantine  enacted  that  a  slave  who  procured  the  con- 
viction of  coiners  of  bad  money  should  be  free,  and  that  the 
imperial  exchequer  should  compensate  their  masters.  (C.  7, 
13,  2.) 

VIII.  He  also  gave  a  slave  liberty  who  disclosed  a  rape  that 
had  been  concealed  or  compromised.    (C.  7,  13,  3.) 

Remedies. 

A.  Bbmxdieb  nr  bbsfbot  or  Rights  and  Duties,  (a)  Riohts  or  ths  Masixb. — 
As  between  the  slave  and  master  there  were  no  actions ;  but  the  Prefect  of  the 
city  heard  complaints  made  by  slaves  agaioBt  their  master  when  they  were  left 
without  sufficient  food,  or  ill-used.  (D.  1, 12,  1, 1 ;  D.,  5,  1,  58.)  In  some  cases  of 
misconduct  the  master  was  obliged  to  sell  the  slave ;  in  others,  the  slave  was  forfeited 
and  acquired  his  freedom. 

As  against  third  parties,  in  addition  to  the  usual  actions  for  delicts  {aeUofwrU^ 
vi  honorvm  Tcgptorvm^  damni  injuria,  ir^uriarum),  two  remedies  are  specially  lyplicable 
to  slaves. 

1.  Actio  de  tervo  corrupto, 

1^.  By  whom  could  the  actio  de  Htrvo  comquto  be  brought  ? 

The  owner  {dominut)  had  the  action,  even  when  the  slave  was  in  pledge  (D.  11,  8,  5), 
and  it  was  not  extinguished  by  the  manumission  of  the  slave.    (D.  11,  8,  5,  4.) 

2^.  The  measure  of  damage.  The  damages  are  double  the  amount  of  the  depredatian 
in  the  value  of  the  slave.  (D.  11,  8,  5,  2.)  It  was  the  duty  of  the  judge  who  heard 
the  cause  to  estimate  how  much  that  was.  (D.  11,  8, 14,  8.)  Thus  the  compensation 
or  penalty  paid  by  a  master  for  a  wrong  done  to  a  slave  may  be  recovered  from  the 
person  who  has  corrupted  the  slave — ^that  is,  induced  him  to  do  the  wrong — whether 
such  person  has  benefited  by  it  or  not.     (D.  11,  3,  14,  7  ;  D.  11,  8,  10.) 

8^.  Although  of  Praetorian  origin,  the  action  is  perpetual,  not  temporary.  (D.  11, 
3, 18.) 
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4^.  It  may  be  brought  by  the  hein  of  the  owner,  but  not  against  the  heirs  of  the 
wrongdoer,  because  a  penal  action  never  lies  against  the  hein  of  a  wrongdoer.  (D.  11, 
3.18.) 

2.  Special  prooednre  in  regard  to  fagitive  slaveQ.  Besides  the  edict  of  the  Praetor 
{de  servo  eom^td^  a  Senates  Consultom  imposed  a  fine  for  harbonring  fugitive  slaves 
(D.  11,  i,  1, 1)  ;  and  Constantine  enacted  that  he  who  did  so  must  return  the  slave 
with  another  of  equal  value,  or  20  soUdi,  Masters  in  search  of  fugitive  slaves  must 
obtain  written  authority  from  the  Emperor  to  the  magistrates,  who  thereupon  were 
liable  to  a  penalty  ci  100  solidi  if  they  did  not  give  their  help.  (D,  11,  4,  1,  2.) 
Whoever  apprehended  a  fugitive  slave  was  bound  to  deliver  him  up  to  the  municipal 
magistrates,  or  other  public  officer.  (D.  11,  4, 1,  S ;  D.  11,  4,  11,  6.)  If  the  master 
could  not  be  found,  he  was  sold.  (D.  11,  4,  4.)  Mere  fugitation  was  not  treated  by 
iht  law  as  a  crime,  unless  the  slave  passed  himself  off  as  free  (D,  11,  4,  2),  or  was 
caught  trying  to  escape  to  a  foreign  country.     (C.  6,  1,  8.) 

(b)  Duties  of  the  MASHEK—noxa/is  actio, 

1.  Origin. 

Noxales  aciiofus  have  been  established  both  by  statutes  and  by  edict  By 
statutes,  as  for  theft  by  the  XII  Tables,*  and  for  damnum  injuria  by  the  lex 
Aquilia,  By  the  Praetor's  edict  as  for  injuria  and  robbery.  (J.  4,  8, 4 ; 
G.  4,  76.) 

2.  Damages. 

A  master  sued  in  a  noxalis  4Utio  on  account  of  his  slave  may  free  himself 
by  surrendering  the  slave  {noxae  dedendo)  to  the  plaintiff.  And  yet  such  a 
render  is  a  final  transfer  ojf  all  his  rights  as  master.  If,  however,  the  slave 
can  find  money  to  compensate  the  new  master  to  whom  he  is  surrendered 
lor  the  damage  {damnum)  sustained,  then  by  the  Praetor's  help,  even  against 
the  new  master's  will,  he  gains  his  manumission.    (J.  4,  8,  3.) 

If  therefore  the  judge  is  tr>'ing  a  noxalis  actiOj  and  if  it  shall  appear  that 
judgment  must  be  given  against  the  master,  it  is  his  duty  to  give  it  in  the 
following  form : — Publius  Maevius  I  condemn  to  pay  to  Lucius  Titius  ten 
aureiy  or  to  surrender  the  offender  {noxam  dedere).     (J.  4,  17,  i.) 

3.  When  the  master  affirmed  that  the  slave  was  not  under  his  control  (potefftu),  the 
Praetor  gave  an  election  to  the  plaintiff,  either  to  compel  the  defendant  to  declare  upon 
o«tf&  tiiat  the  slave  was  not  under  his  control,  and  that  he  had  not  parted  with  the 
eootztd  to  defeat  the  plaintiff,  or  to  accept  an  action  not  involving  the  surrender  of  the 
slave  (noxoedeciitM.)  (D.  9,  4,  21,  2.)  If  the  defendant  wiU  not  take  the  oath,  it  is  the 
same  as  if  the  actbn  were  undefended  (1>.  9,  4,  21,  4) ;  but  if  he  swears,  he  is  relieved 
untfl.  such  time  as  the  sla^e  comes  under  his  controL     (D.  9,  4,  21,  6.) 

4.  If  the  master  did  not  deny  control  over  the  slave,  whether  he  produced  the  slave 
or  not,  the  action  proceeded.  If  the  slave  was  absent  without  the  fault  of  the  master, 
tiie  latter  must  defend  the  action^  and  give  security  to  produce  him  when  he  returns. 
(D.  2,  9,  2,1.) 

B.  Rkmedhs  ts  Bbsfiot  of  the  iNVESTrnvi  Facts,  or  the  procedure  to  be  adopted 
by  a  master  in  claiming  his  slave. 

L  The  action  by  which  a  person  claiming  to  be  the  owner,  or  to  have  an  interest  in 
ff»<^l»*w  aa  a  slave,  demanded  that  he  should  be  given  up  to  him,  was  called  a  liberaUi 


1.  lliis  action  might  be  broi^ht  not  only  by  a  persoi^  claiming  as  owner,  but  by  any 
one  who  had  an  interest  in  the  work  of  the  all^^  slave  (frvctuariut,  D.  40,  12,  8  ; 
D.  40, 12,  12,  6.) 

'  8i  iorvui  fwrtvm  faxU  noaanwe  nocuU,    (D.  9, 4,  2, 1.) 
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2.  By  the  law  of  the  time  of  the  XII  Tables,  the  person  claimed  as  a  slave  ooiiild 
not  defend  himself,  but  most  be  represented  by  a  friend  acting  as  defendant,  and  who 
was  called  the  claimant  for  freedom,  aduTtorl^eriatii,  (C.  Th.  4,  8, 1.)  The  od»criar 
took  up  the  defence  at  his  own  risk,  and  was  obliged  to  find  security  for  the  delivery  of 
the  rea  defendant  to  his  master,  if  the  suit  should  be  so  decided.  If  he  failed,  he  paid 
the  costs.  On  the  other  hand,  the  person  claiming  the  slave  paid  a  penalty  if  he 
failed.  (Paul,  Sent  5,  1,  5.)  In  three  cases  Theodoslus  provided  that  the  defendant 
might  appear  without  an  cuJUertor  when  he  had  been  in  possession  of  freedom  for  twenty 
years,  or  had  held  a  public  office,  or  had  lived  openly  in  the  same  place  with  the  peracm 
claiming  him  as  slave.  (C.  Th.  4,  8,  5.)  Finally,  Jastinian  abolished  the  office  of 
adtertor,  and  allowed  a  person,  whether  claimed  as  a  slave  or  claiming  to  be  free,  to 
be  sued  or  to  sue  in  his  own  name.  He  provided,  moreover,  that  a  person  living  in 
freedom,  whom  it  was  sought  to  reduce  into  slavery,  could  act  by  a  procurator ;  but  a 
person  in  slavery  must  appear  and  sue  on  his  own  behalf.    (0.  7, 17, 1.) 

8.  An  action  could  not  be  brought  more  than  once  by  the  same  claimant  against 
the  same  defendant  (G.  7,  16,  4),  but  the  judgment  in  favour  of  the  defendant  did 
not  prevent  a  new  claimant  bringing  an  action  (D.  40, 12,  42) ;  for  of  course,  although 
the  first  claimant  was  not  his  master,  another  might  be. 

4.  Prescription.  If  the  person  enjoying  liberty  knows  that  he  is  a  slave  {dcl6 
malo  in  poaaeuione  libertatU  e«t),  there  is  no  limit  to  the  time  during  which  he  may 
be  claimed  by  his  owner.  But  if  he  has  for  twenty  years  been  free,  without  knowing 
that  he  was  a  slave  {honafidt  inpossessume  IQxrtatis),  his  liberty  cannot  be  challenged 
(C.  7,  22,  2.) 

5.  Until  the  suit  is  decided,  the  defendant  retains  his  liberty,  if  he  enjoyed 
liberty  when  the  suit  was  begun.  (C.  7, 16,  4.)  This  was  the  principle  violated  by 
Appius  Claudius  when  he  ordered  the  daughter  of  Yirginius  to  be  given,  for  inter- 
mediate custody,  to  one  of  his  own  minions. 

6.  Punishment  for  a  malicious  questioning  of  one*s  liberty.  A  claimant  that  has 
mischievously  and  without  reason  attacked  the  freedom  of  any  one,  is  liable  to  an 
action  for  damages,  actio  injuriarum,  (G.  7,  16,  81.)  He  might  also  be  punished  with 
exUe.    (D.  40, 12,  89,  1.) 

7.  The  burden  of  proof.  The  presumption  of  the  Roman  Law  was  not  in  favour  of 
liberty  nor  against  it,  but  in  favour  of  the  state  in  which  the  alleged  slave  was  at  the 
time  the  action  was  brought  In  order,  therefore,  to  determine  upon  whom  the 
burden  of  proof  lay,  it  was  sometimes  necessaiy  to  institute  a  previous  inquiry  into 
the  condition  of  the  slave  before  the  suit  began.  If  the  alleged  slave  had  been  free, 
but  at  the  time  of  the  suit  had  been  seized  by  violence,  and  kept  by  the  alleged 
master  as  a  slave,  the  slave  was  regarded  as  free,  and  the  master  must  prove  that  he 
was  owner.  If,  on  the  other  hand,  the  slave  escaped  and  hid  himself  for  some  years, 
and,  when  the  master  found  him,  denied  his  status ;  upon  iHt>of  of  those  facts  the  slave 
would  be  required  to  prove  that  he  was  free.      (D.  40,  12,  7»  5 ;  D.  40, 12, 10.) 

0.  RiMXDIES  IN  RB8PE0T  OF  THE  DlYESTrnVE  FaOTS. 

L  Liberalis  Catuct.  This  is  the  same  action  as  the  former,  but  the  position  of  the 
parties  is  reversed  ;  the  master  of  the  slave  is  now  the  defendant 

1.  Prior  to  Justinian,  this  action  must  be  brought  by  the  claimant  for  freedom, 
adtetior  libertatis  ;  but  Justinian  gave  the  action  directly  to  the  person  claiming  free- 
dom. It  might  also  be  brought  by  the  father  of  the  alleged  slave,  even  against  the 
wishes  of  the  latter.  (D.  40, 12, 1.)  Children  could  bring  the  suit  in  behalf  of  parents, 
also  irrespective  of  their  wishes,  on  the  ground  that  it  was  a  disgrace  to  the  children 
for  their  parents  to  be  in  slavery.  (D.  40,  12, 1,  1.)  Cognates  (D.  40, 12,  1,  2)  and 
illegitimate  children  (D.  40,  12,  8)  enjoyed  the  same  privilege.  The  defendant  was 
the  person  who  set  up  any  interest  in  Uie  claimant  as  a  slave. 

2.  If  the  person  claiming  freedom  is  living  with  the  defendant  as  his  slave,  the 
action  must  be  brought  in  the  place  where  the  master  lives.     (C.  8,  22,  4.) 
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8.  Hie  suit  for  freedom  might  be  brought  oftener  than  onoe  (G.  7,  17,  1),  but  not 
unlets  some  newgromid  had  arisen  in  support  of  the  claim.    (D.  40,  12,  25.) 

4.  There  is  no  prescription  against  freedom  (G.  7,  22,  8) ;  and,  therefore,  however 
long  a  person  had  been  in  slavery,  he  was  not  precluded  from  asserting  his  freedom. 
Aiiotba>  rule  tended  to  favour  liberty.  After  a  person  had  been  dead  five  years,  it 
wtB  not  permitted  to  challenge  his  status,  with  a  view  to  degrade  him,  but  it  was 
lUowed  to  show  that  his  status  was  higher.  Thus  if  he  died  a  slave,  it  could  be 
sworn  after  five  years  that  he  was  really  freebom;  but  if  he  died  free,  it  was  not  allowed 
after  that  time  to  prove  him  to  be  a  slave.  This  rule  was  introduced  by  Nerva. 
(D.  40, 15,  4  ;  D.  40,  15,  1,  4 ;  D.  40,  15,  8.) 

n.  special  remedies  for  bequests  of  liberty  on  troBt—FideicommtMa, 

The  person  who  was  bound  by  will  or  codicils  to  manumit  a  slave,  might  refuse  to 
do  10^  or  might  evade  summons  to  a  court  of  law,  and  thereby  delay  or  defeat  the 
benevolence  of  the  deceased.  This  inconvenience  was  removed  by  the  following 
enactments : — 1.  The  SenaHu  ConsuUwn  Rubrianvm  (temp.  Trajan)  gave  the  Praetor 
power  to  declare  a  slave  free,  if  the  person  who  ought  to  manumit  him  was  smnmoned 
and  refosed  to  appear.     (D.  40,  5,  26,  7  ;  G.  7,  4,  5.) 

2.  The  SenaiuM  ConsuUum  Dantmianum  {temp.  Trajan,  or  not  later  than  Antoninus 
Ttob)  gave  the  same  remedy  when  the  person  was  summoned,  but  had  a  good  excuse 
for  non-attendance.     (D.  46,  5,  51,  4.) 

8.  The  SeruUua  ComuUum  Vitrananum  (temp.  Hadrian  or  Antoninus  rather  than 
Vespasian)  extended  the  remedy  to  the  case  where  the  delay  was  caused  not  by 
the  person  required  to  manumit  the  slave,  but  by  a  co-heir.     (D.  40,  5,  80,  6.) 

4.  The  Senaiut  CoTisuUum  Jvncianum  enabled  the  Praetor  to  decree  liberty  where  the 
ilavee  ordered  to  be  manumitted  did  not  belong  to  the  testator.     (D.  40,  5,  28,  4.) 

FmaDy,  Marcus  Aurelius  states  that  no  act  or  default  of  the  person  whose  duty 
it  is  to  manumit  the  slaves  shall  prejudice  their  daim  to  freedom.  (D.  40,  5,  18,  16.) 

The  IHTEBDICT  de  libero  homine  exhibendo.  This  interdict  is  enforced  only  when 
tiiere  is  no  question  as  to  the  status  of  the  freeman  whom  it  is  sought  to  liberate 
from  illegal  detention.  The  word  to  produce  (exhibere)  signifies  to  bring  the  person 
asked  into  courts  so  that  he  may  be  seen  and  touched.  (D.  48,  29,  8, 12.)  The  order 
was  to  produce  the  free  person  whom  you  detain,  knowing  that  you  have  no  right  to 
do  so.  Quern  liberum  dolo  malo  retines,  exhibtas.  (D.  48,  29,  1.)  This  order  is 
peremptory,  and  must  be  at  once  obeyed.  (D.  48,  89,  42.)  If  the  defendant  is 
condemned,  but  rather  than  produce  the  person  whom  he  wrongfully  detains,  pays  the 
som  named  as  damages,  the  plaintiff  or  any  one  else  can  at  onoe  bring  a  new  interdict, 
earrying  a  repetition  of  the  damages,  and  this  may  be  repeated  until  the  person  is 
actully  prodnoed. 


APPENDIX. 

In  this  work  no  place  is  assigned  to  the  rights  of  citizenship 
as  a  distinct  topic  in  Roman  Law.  The  proper  place  for  that 
subject  would  be  a  chapter  preliminary  to  the  general  body  of 
the  work.  But  such  a  chapter  has  not  been  inserted,  partly 
from  reasons  of  convenience,  and  partly  because,  in  the  time  of 
Justinian^  questions  regarding  citizenship  had  practically  ceased 
to  exist.  After  Caracalla,  every  subject  of  the  Roman  Emperor 
was  a  Roman  citizen.    In  the  time  of  Gains,  however,  the  rules 
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for  determining  questions  of  that  kind  were  still  of  importance, 
and  the  following  passages  may  be  considered  as  illustrations  of 
the  general  rule  stated  above  (p.  23),  governing  the  determina- 
tion of  stattis. 

Therefore  if  a  woman  that  is  a  Roman  citizen  is,  while  pr^nant,  inter- 
dicted from  fire  and  water,  and  so  becomes  an  alien  before  childbirth,  many 
draw  a  distinction,  and  think  that  if  it  was  in  lawful  marriage  that  she  con- 
ceived, then  her  offspring  is  a  Roman  citizen ;  but  if  not,  then  an  alien. 
(G.  1,90.) 

Interdiction  from  fire  and  water  was  the  old  republican  form  of  btmiahmftnt.  Th« 
object  was  to  compel  the  citizen  to  withdraw  himself,  and  to  avoid  the  danger  of  draw- 
ing down  on  the  dtj  the  anger  of  some  deity,  in  consequence  of  driving  a  wonhipper 
from  his  altars. 

Again,  if  a  woman  that  is  a  Roman  citizen  and  pregnant  is  made  a  slave 
under  the  Senatus  Consultum  Claudianunty  for  having  intercourse  with  a 
slave  belonging  to  another  despite  the  master's  warnings,  then  in  this  case 
many  draw  a  distinction,  and  hold  that  her  offspring,  if  conceived  in  lawful 
marriage,  is  a  Roman  citizen ;  but  if  not,  a  slave,  and  the  property  of  the 
master  that  now  holds  the  mother  as  a  slave.  And  again,  if  an  ahen  conceives 
not  in  lawful  marriage,  and  thereafter  becomes  a  Roman  citizen  before  child- 
birth, then  her  child  is  a  Roman  citizen.  But  if  the  father  is  an  alien  to 
whom  she  is  united  according  to  alien  statutes  and  usage,  it  seems  from  the 
Senatus  Consultum  passed  at  the  instance  of  the  late  Emperor  Hadrian  that 
the  offspring  is  an  aJien,  unless  the  father  too  has  gained  the  Roman  citizen- 
ship.   (G.  I,  91,  92.) 

The  rule  just  stated,  that  if  a  female  Roman  citizen  marries  an  alien  the 
offspring  is  alien,  is  one  that  holds  good  even  when  there  is  no  conubium 
between  the  parties.  This  was  already  accomplished  by  the  lex  Mensia  [of 
uncertain  date],  which  provides  also  that  if  a  male  Roman  citizen  marries  an 
alien  woman  with  whom  he  has  no  conubium^  the  offspring  of  their  inter- 
course is  an  alien.  In  the  former  case  the  statute  was  needed,  for  otherwise, 
since  there  was  no  conubium  between  the  parents,  the  child  would,  by  the 
rule  of  the  Jus  Gentium^  follow  the  mother's  condition,  not  the  father's.  But 
the  part  that  ordains  that  a  child  whose  father  is  a  Roman  citizen  and  its 
mother  an  alien,  is  itself  an  alien,  brings  in  nothing  new  ;  for  even  without 
that  statute  this  would  be  so  by  the  rule  of  the  Jus  Gentium.  (G.  i,  78,  as 
restored.) 

Nay,  even  the  offspring  of  a  Latin  woman  and  a  Roman  citizen  follows 
its  mother's  condition ;  for  to  this  case  the  lex  Mensia  does  not  refer. 
True,  indeed,  it  embraces  not  only  aliens,  but  also  so-caUed  Latins.  But 
the  Latins  it  refers  to  are  Latins  in  another  sense — Latins  forming  distinct 
peoples  and  conmiunities,  who  were  in  fact  aliens.    (G.  i,  79.) 

And  on  the  same  principle  conversely  the  offspring  of  a  Latin  father  and  a 
female  Roman  citizen  is  a  Roman  citizen.  Some,  however,  thought  that  if 
the  marriage  were  contracted  under  the  lex  Mlia  Sentia  the  offspring  would 
be  a  Latin.  Because  seemingly  in  that  case  the  lex  ^lia  Sentia  and  the 
lex  Junia  [Norbana]  gave  conubium  between  the  parties  ;  and  the  effect  of 
conubium  always  is  that  the  offspring  follows  the  fether's  condition.  If; 
however,  the  marriage  were  otherwise  contracted,  then  they  thought  the 
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offspring  would  by  the  yus  Gentium  follow  the  condition  of  the  mother.  In 
our  day  this  matters  nothing.  For  the  rule  in  use  is  declared  by  the  Senaius 
Consulium  passed  at  the  instance  of  the  late  Emperor  Hadrian,  that  in  any 
case  the  son  of  a  Latin  father  and  a  female  Roman  citizen  is  a  Roman 
ddzen.    (G.  i.  80.) 

And  in  agreement  with  this,  a  Senaius  Consulium  of  the  same  reign 
declares  that  the  offspring  of  a  Latin  father  and  an  alien  mother,  as  also,  on 
the  other  hand,  of  an  alien  father  and  a  Latin  mother,  is  to  follow  the  condi- 
tion of  the  mother.    (G.  i,  81.) 

Statutory  Exceptions. 

We  ought  to  observe,  however,  whether  there  are  any  cases  in  which  the  rule 
of  the  yus  Geniium  is  changed  either  by  a  statute,  or  by  a  decree  having  the 
force  of  a  statute.  (G.  i ,  83.)  For  instance  : — Under  the  Senaius  Consulium 
Claudianum  a  female  Roman  citizen  that  has  intercourse  with  the  slave  of 
another  with  the  master's  consent,  can  herself  by  covenant  remain  free  while 
her  issue  is  a  slave.  For  the  agreement  between  her  and  the  master  of 
the  slave  is  by  that  Senaius  Consulium  made  valid.  But  afterwards  the 
late  Emperor  Hadrian  was  moved,  by  the  injustice  of  the  case  and  the 
anomalous  nature  of  the  law,  to  bring  back  &e  rule  of  the  yus  Geniium  j 
and  thus,  since  the  woman  remains  free,  her  offspring  too  is  free.    (G.  i,  84.) 

And  again,  by  the  lex  Laiina^  the  offspring  of  a  female  slave  and  a  freeman 
might  be  free.  For  that  statute  provides  that  if  a  man  has  intercourse  with 
another's  slave  in  the  belief  that  she  is  free,  then  the  offspring,  if  males,  are 
free ;  but  if  females,  belong  to  the  woman's  master.  But  in  this  case  too  the 
late  Emperor  Vespasian  was  moved  by  the  anomalous  nature  of  the  law  to 
bring  back  the  rule  of  the  yus  Geniium,  And  thus  in  all  cases  the  offspring, 
even  if  males,  are  slaves  of  the  mother's  owner.  But  that  part  of  the  same 
statute  remains  untouched  which  provides  that  the  offspring  of  a  free  woman  by 
another's  slave,  whom  she  knew  to  be  a  slave,  are  slaves.  Therefore  among 
those  that  have  no  such  statute,  the  offspring,  by  the  yus  Geniium^  follow  the 
mother's  condition^  and  are  therefore  free.    (G.  i^  85,  86.) 


n.— PATRIA  POTESTAS. 


Definition. 

The  Pairia  Potestas  is  the  name  for  the  rights  enjoyed  by  the 
head  of  a  Boman  fsimily  over  his  legitimate  children.  (D.  50, 
16,  215.) 

The  potestas  could  be  enjoyed  oply  by  Roman  citizens  (Romani 
cwet),  and  thus  the  loss  of  citizenship  involved  the  loss  of  the 
potestas.  Slaves  who,  on  being  manumitted,  became  Roman 
citizens,  and  were  married,  acquired  the  potestas  over  their 
children  bom  after  the  manumission. 
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We  have  potestas  over  our  children  by  a  regular  marriage  begotten. 
The  jus  potestatis  that  we  have  over  our  children  is  peculiar  to  Roman 
citizens.  For  no  other  people  have  such  power  over  their  children  as  we 
have.  This  was  pointed  out  by  the  late  Emperor  Hadrian  in  an  edict  he  put 
forth  regarding  those  that  asked  from  him  Roman  citizenship  for  themselves 
and  their  children.  Nor  am  I  immindful  that  the  people  called  Galatae 
believe  that  children  are  in  the  potestas  of  their  parents.  (J.  i,  9,  pr.  2 ; 
G.  1,55.) 

The  statement  of  Gains  that  such  a  power  as  the  patrta 
potestas  waB  unknown  except  among  the  Romans  and  Galatians, 
correctly  represents  the  belief  of  the  Roman  jurists,  but  does 
not  correctly  represent  the  fact.  A  similar  power  is  found 
among  many  other  nations  of  antiquity.  Maine's  Ancient  Lawy 
135.  *^  The  heir,  as  long  as  he  is  a  child,  differeth  nothing  from 
a  servant  though  he  be  lord  of  all."     Galatians  iv.  1. 

The  powers  enjoyed  by  a  father  over  his  children  were 
identical  with  those  that  a  master  possessed  over  his  slave. 
But  this  statement  is  subject  to  a  very  important  qualification. 
Within  the  domain  of  private  law,  a  son  was  scarcely  to  be 
distinguished  from  a  slave ;  but  in  the  sphere  of  pubUc  rights 
and  duties  the  son  was  free  and  independent.  The  state  had 
the  first  claim  on  its  citizens,  and  where  its  demands  intervened, 
the  paternal  despotism  was  excluded.  (D.  1,  6,  9.)  Thus  a 
son  could  be  elected  magistrate,  although  he  could  not  many 
without  his  father's  consent ;  and  he  could  act  as  tutor  even 
against  his  father's  wishes,  because  the  office  of  tutor  wsls  a 
public  duty.  (D.  36,  1,  13,  5 ;  D.  36,  1,  14,  pr.)  In  the  same 
way  a  son  could  act  as  judea;  or  judicial  referee  even  to  his  own 
father.  (D.  5,  1,  77  ;  D.  5,  1,  78.)  Again,  a  son  elected  Consul 
could  himself  superintend  the  ceremony  of  his  own  eman- 
cipation from  the  potestas.    (D.  1,  7,  3.) 

Within  the  sphere  of  private  law,  however,  the  position 
of  a  son  is  strictly  to  be  compared  with  that  of  a  slave.  To 
what  extent  the  comparison  is  in  favour  of  the  son,  will  appear 
by  a  consideration  of  the  essential  characteristics  of  the  potestas. 

1.  During  the  Republic,  a  son  was  as  incapable  of  possessing 
property  as  a  slave.  All  his  labour,  all  that  he  acquired, 
became  the  property  of  his  father.  The  steps  by  which  this 
rigorous  incapacity  was  modified,  will  be  enumerated  in  their 
place  imder  the  law  of  Property.  (See  Peculium.)  It  may, 
however,  be  here  mentioned  that  the  Roman  father  seems  to 
the  last  to  have  enjoyed  the  right  of  selling  the  labour  of  those 
\XTidi&r\nB  potestas.    (Paul,  Sent.  5,  1,  1.) 


Digiti 


ized  by  Google 


PATRIA  POTESTAS.  45 

2.  The  Bupreme  power  of  life  and  death  is  specially  mentioned 
in  the  laws  of  the  XII  Tables  as  belonging  to  the  paterfamilicLS. 
We  may  regard  this  power  as  an  aspect  of  the  general  right  of 
property, — the  right,  as  it  is  expressed,  of  doing  what  one  likes 
with  one's  own;  and  such  was,  to  some  extent  at  least,  the 
aspect  in  which  it  presented  itself  in  the  earlier  periods  of 
legal  history.  But  another  view  mingled  with  this  debased 
conception  of  paternal  authority — the  view,  namely,  that  the 
despotic  authority  of  the  paterfamilias  bore  the  character  of 
patriarchal  jurisdiction  rather  than  ownership.  Seneca  calls 
the  paterfamilias  a  domestic  judge  (Judex  domeaticus)^  (Con- 
trovers.  2,  3),  and  domestic  magistrate  (magistrahis  doinesticua) 
(De  Benef.  3,  2).  Be  that  as  it  may,  the  right  to  kill  his 
o£fapring  undoubtedly  belonged  to  the  Boman  father  during 
tiie  BepubHc. 

The  power  of  life  and  death  included  all  minor  inflictions  ot 
pain.  The  paterfamilias  could  imprison  a  refractory  son  for  days 
or  months  or  years,  according  to  his  sole  arbitrary  pleasure, 
even  although  the  son  had  enjoyed  the  highest  honours  of  the 
state.  The  paterfamilias  could  flog  his  children  with  any 
degree  of  severity,  and  could  bind  them  in  chains  and  send 
them  to  work  like  convicts  in  the  fields.  (Dion.  Hal.,  Antiq. 
Earn.  2,  27.) 

To  these  harsh  rights  there  was,  according  to  Dionysius 
Halicamassus  {Antiq.  iiom.  2,  51),  a  hiunane  and  interesting 
exception.  Romulus,  he  says,  made  a  law  to  the  effect  that 
his  subjects  should  not  expose  any  male  children,  or  their 
firstborn  female  child,  unless  such  children  were,  in  the  opinion 
of  five  neighbours,  so  deformed  that  they  ought  to  be  killed. 
An  offender  against  this  law  was  subject,  in  addition  to 
other  penalties,  to  the  forfeiture  of  half  his  property  to  the 
state.  Heineccius  refers  to  this  passage  without  compre- 
hending its  significance.  It  has  been  pointed  out  to  me  by  Mr 
John  M'Lennan  (the  author  of  that  ingenious  and  admirable 
work  on  the  e^lier  stages  of  social  development,  Pinmitive 
Marriage)  as  "  at  fine  example  of  good  old  savage  law."  Infanti- 
cide is  an  almost  universal  practice  among  savages,  and  receives 
its  first  customary  check  by  the  rule  that  forbids  the  destruction 
of  the  males  and  eldest  female.  The  reason  why  only  the  eldest 
female  enjoyed  the  benefit  of  the  exception,  is  to  be  sought  in 
the  small  value  of  women  to  a  savage  commimity.  As  a  rule, 
savages  prefer  to  steal  their  wives  instead  of  rearing  them. 
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This  laWy  then,  ascribed  to  Romulus,  is  an  indication,  and  not 
the  only  one,  that  the  customary  law  of  the  Romans,  as  embodied 
and  fixed  in  the  laws  of  the  XII  Tables,  was  not  really  the 
beginning  of  Roman  Law.  It  gives  us  a  gUmpse  of  an  earlier 
and  forgotten  stage  of  development,  leading  back  to  a  far-off 
state  of  savagery.  According  to  Cicero  {De  Leg.  38)  this  law 
of  Romulus  was  transferred  to  the  XII  Tables ;  but  in  spite  of 
that,  it  remained  as  a  tradition  among  a  people  that  had 
forgotten  its  origin  and  meaning,  and  we  are  assured  by  various 
writers  that  the  practice  of  infigmticide  was  common  even  down 
to  the  Empire. 

The  exercise  of  the  extreme  power  of  killing  is  not  unknown 
to  the  readers  of  Roman  history,  and  it  was  not  imtil  the  time 
of  Constantino  that  an  exercise  of  the  ancient  right  of 
slaying  was  declared  to  be  murder.  Before  his  time,  how- 
ever, the  cruelty  of  patrea/amilias  had  been  rebuked  and 
restrained. 

In  the  time  of  Trajan,  a  father  having  been  guilty  of  gross 
cruelty  to  his  son  was  compelled  by  that  Emperor  to 
emancipate  him,  and  was  deprived  of  all  share  in  his  in- 
heritance. (D.  37,  12,  5.)  A  similar  case  occurred  under 
Hadrian.  A  father,  while  hunting,  killed  his  son,  and  was 
punished  by  deportation  to  an  island.  He  was  stigmatised  as 
exercising  the  right  of  a  robber  rather  than  the  right  of  a  father, 
and  yet  he  had  received  what  must  be  considered  severe 
provocation,  the  son  having  committed  adultery  with  his  step- 
mother. (D.  48,  9,  5.)  In  the  year  a.d.  228  the  Emperor 
Alexander  treats  the  right  of  life  and  death  as  obsolete,  and 
states  that  if  the  father  wished  to  impose  more  severe  punish- 
ment on  a  child  than  simple  flogging,  he  must  apply  ^  to  the 
highest  judicial  authority,  the  President  of  the  Province,  for 
his  sanction.  (D.  48,  8,  2.)  Finally,  in  A.D.  318,  Constantine 
enacted  that  if  a  paterfamilias  slew  his  son,  he  should  suffer  the 
death  of  a  parricide ;  ue.,  be  tied  up  in  a  sack  with  a  cock,  a 
viper,  and  an  ape,  and  be  thrown  into  the  sea  or  a  river  to  be 
drowned.  (C.  9,  17,  1.)  In  A.D.  374  an  enactment  of  Valen- 
tinian,  Valens,  and  Gratian  made  the  exposure  of  infant 
children  a  crime,  thus  imposing  upon  parents  an  obligation  to 
rear  their  offspring.     (C.  8,  52,  2.) 

3.  The  right  of  selling  their  children  belonged  to  the  father 
who  had  the  potestas.  "  0\^er  his  lawful  children  let  him  have 
the  power  of  life  and  death  and  of  sale.    K  the  father  thrice 
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eelb  the  son,  let  the  son  be  free  from  the  father/'  ^  The  child 
who  was  sold  did  not,  however,  become  a  slave.  (C.  8,  47,  10 ; 
Paul,  Sent.  5,  1,  1.)  From  the  circumstance  that  the  law  of  the 
Xn  Tables  contemplates  the  possibility  of  a  father  selling  his 
diild  three  successive  times,  it  seems  reasonable  to  infer  that 
the  transaction  resembled  a  pledge  or  mortgage  rather  than  a 
sale,  and  that  after  a  time  the  child  reverted  to  biB  paterfamilias. 
Upon  this  point  see  Mandpium. 

Tradition  ascribed  to  Numa  Pompilius  a  restriction  on  the 
power  of  sale,  to  the  effect  that  if  a  paterfamilias  sanctioned  the 
marriage  of  his  son,  he  could  not  afterwards  sell  him.  (Dion. 
Halicar.  Antig.  Rom.  2,  28.)  By  the  XII  Tables  a  repetition  of 
the  sale  of  a  son  for  the  third  time  operated  as  a  forfeiture 
of  the  potestas.  By  what  steps  we  know  not,  but  almost  at 
the  earliest  period  of  legal  writing,  the  power  of  sale  was 
obsolete,  and  made  use  of  only  in  fictitious  legal  proceedings. 
Diocletian  and  Maximian  state  as  clear  law,  that  a  sale,  gift,  or 
pledge  of  a  son  by  his  paterfamilias  was  wholly  void ;  and  even 
although  the  purchaser  honestly  believed  that  the  child  was  a 
slave,  still  he  took  nothing  by  the  purchase.  (C.  4,  43,  1.) 
Paul  (Sent.  5,  1,  1)  tells  us  that  if  a  creditor  knowingly 
accepted  a  free  person  as  a  security  for  a  debt,  he  was  liable  to 
deportation.  Afterwards  Constantine  permitted  parents  suf- 
fering from  extreme  poverty  to  dispose  of  their  new-bom 
children  {sanffuinolentt),  and  the  purchaser  was  entitled  to  the 
benefit  of  their  services ;  but  he  reserved  the  right  to  the  father 
or  any  other  person  to  redeem  the  child  by  payment  of  money, 
or  giving  a  slave  in  exchange.     (C.  4,  43,  2.) 

These  details  illustrate  the  gradual  progress  of  a  rational 
conception  of  the  position  of  parent  and  child.  At  first,  the 
fcther  is  despot  or  owner;  he  has  all  the  essential  rights  of 
ownership,  the  right  to  use  the  son's  services,  the  right  to  part 
with  them,  the  right  to  destroy ;  but  gradually  those  rights  are 
limited ;  the  father  ceases  to  be  the  proprietor,  he  becomes  the 
natural  protector  and  guardian  of  his  children.  Such  was  the 
tendency  of  Roman  Law,  although,  as  appears  from  the  latest 
law,  it  never  went  so  far  in  the  direction  of  giving  indepen- 
dence to  the  child,  as  is  now  considered  necessary  in  all 
ririlised  nations. 

1^  worda  of  the  XII  Tables  are,  **  Endo  Hberia  jutHs  jus  vita  necU  ventmdandique 
^^•'weieKA    SipaierJUium  ter  vmumdUfiUiu  a  poire  Uber  esto." 
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4.  It  followed  that  no  action  for  damages  could  lie  at  the 
Buit  either  of  Bon  or  father  against  the  other. 

But  if  a  son  does  a  wrong  {noxcC)  to  his  father,  or  a  slave  to  his  master, 
no  action  arises.  For  between  me  and  a  person  in  my  poUsias  no 
obligation  arises.  And  therefore  if  he  passes  into  another's  potestas^  or 
becomes  his  own  master,  neither  against  him  nor  against  the  man  in  whose 
potestas  he  now  is  can  there  be  any  action.  And  hence  this  question  is 
raised  : — If  another's  slave  or  son  wrongs  me,  and  thereafter  comes  under 
ray  potestas y  do^  the  action  fall  through,  or  is  it  only  in  abeyance?  The 
teachers  of  our  school  think  that  it  falls  through,  because  under  the  new 
circumstances  the  action  cannot  be  sustained  ;  and  consequently,  although 
he  passes  out  of  my  potestas  I  can  bring  no  action.  The  authorities  of  the 
opposing  school  think  that  as  long  as  he  is  in  my  potestas  the  action  is  in 
abeyance,  since  I  can  bring  no  action  against  myself,  but  that  when  he 
passes  out  of  my  potestas^  then  the  action  revives.    (G.  4,  78.) 

It  was  the  existence  of  the  potestas  that  determined  the  legal 
constitution  of  a  Koman  family,  so  artificial  as  it  seems  to  us, 
as  indeed  it  did  to  the  jurisconsults  of  the  Empire.  The  Roman 
family  cannot  be  defined  as  consisting  of  parents  with  their 
children ;  it  was  composed  of  those  persons  who  were  subject 
to  the  potestas  of  the  same  individual,  whether  they  were  his 
children,  grandchildren,  great-grandchildren,  or  entirely  uncon- 
nected with  him  in  blood.  Hence  a  child  who  had  been  emanci- 
pated from  the  potestas  was  at  first,  fi:om  a  legal  point  of  view, 
no  member  of  the  family,  while  a  stranger  introduced  by 
adoption  was  regarded  to  all  intents  and  purposes  as  the  off- 
spring of  the  head  of  the  family.  So  far  was  this  view  carried 
that  the  conception  of  blood  relationship  was  submerged  in  that 
of  persons  living  under  the  same  potestas.  A  sister  who  was 
married  into  another  family,  and  placed  imder  a  different 
potestasy  was  looked  on  as  no  longer  related  to  her  brothei-s 
for  any  legal  purpose.  The  history  of  Roman  Law  discloses 
a  series  of  changes  by  which  the  Roman  family  was  brought 
nearer  and  nearer  to  the  modem  point  of  view. 

Next  comes  another  division  of  the  law  of  persons.  For  some  persons 
are  sui  juris,  others  alieni  juris.  And  again,  of  those  alienijurisy  some  are 
in  XhQ  potestas  of  parents,  others  in  \h^  potestas  of  masters.  Let  us  look  then 
to  those  that  are  alieni  juris;  for  if  we  know  who  they  are,  we  shall  at  the 
same  time  understand  what  persons  are  sui  juris.  And  first,  let  us  treat  of 
those  that  are  in  the  potestas  of  masters.    (J.  1,8,  pr.) 

Suijwm,  A  person  not  subject  to  any  of  the  three  forms  of  authority  already 
described,  or  to  be  described,  poUstas,  manus,  mancipiumf  was  said  to  he  9ui  juris. 
The  phrase  aui  jv/ris  does  not  signify  that  a  person  had  arrived  at  any  age  of  legal 
majority.     A  child  just  bom,  if  not  under  the  poUstoi  of  the  father,  was  ndjurii. 
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AUenijwrU,  A  person  under  aoy  one's  poteitas,  manus,  or  numcipium,  was  said  to 
he  alioii  jtans. 

Paterfamilias.  This  word  is  sometimes  employed  in  a  wide  sense  as  equivalent  to 
nd  juris.  A  person  sin  juris  is  called  paterfamilias^  even  when  under  the  age  of 
paberty.  (D.  1,  6,  4.)  In  the  narrower  and  more  common  use,  a  paterfamilias  is 
aoy  one  invested  with  potestas  over  any  person.  It  is  thus  as  applicable  to  a  grand- 
father as  to  a  father.  (D.  50,  16,  201.)  In  this  sense  the  word  paterfamilias  is  used 
throughout  this  chapter. 

FUiwfdnUlias  (son),  filiafamMias  (daughter).  These  are  the  co-relative  terms  to 
paterfamilias,  and  signify  any  person,  male  or  female,  who  is  under  the  patria  patestas 
of  another.  A  grandson  may  therefore  be  properly  designated  filiusfamUias,  and  his 
grandfather,  under  whode  power  he  is,  his  paterfamilias.     (D.  50,  16,  201.) 

Maltrfa^a^ias.  At  first,  probably,  materfamUias  signified  a  wife  under  the  mantis 
of  her  husband,  and  was  thus  the  equivalent  of  filiafamilias  rather  than  of  paterfamilias, 
A  married  woman  not  under  the  mantis  of  her  husband  was  distinguished  as  matrona. 
(AuL  GelL  18,  6.)  At  a  later  period,  materfamUias  was  sometimes  employed  as 
equivalent  to  paterfamilias  in  one  of  its  meanings,  and  designated  any  female  sui 
juris,  (D.  1,  6,  4.)  MaterfamUias  was  also  applied  to  any  respectable  woman, 
whether  married  or  single,  freebom  or  a  freedwoman.  Character,  says  Ulpian,  not 
birth  or  marriage,  marks  the  materfamUias.  (D,  50,  16,  46,  1  ;  D.  43,  80,  8,  6  ; 
D.  48,  5,  10,  pr.) 

Eights  and  Duties. 

A.  Rights  o{  paterfamilias. 

I.  To  exclusive  possession  of  those  xmder  his  potestas. 

Sometimes,  too,  freemen  are  the  objects  of  theft  {furtum\  as  when  a  child 
in  our  potesias  [a  wife  in  our  manuSy  or  even  a  debtor  assigned  to  me  by  a 
court,  or  a  hired  gladiator]  is  carried  off  by  stealth.    (J.  4,  i,  9 ;  G.  3,  199.) 

n.  To  exclusive  use.  It  has  been  already  pointed  out  (p.  2) 
that  a  father  could  bring  an  action  for  damages  for  injuries 
suffered  by  his  son  through  the  negligence  of  a  defendant. 

III.  An  injuria  to  a  child  in  the  power  of  his  father  is  an 
injury  to  the  father. 

A  man  may  suffer  an  injuria,  not  only  in  his  own  person,  but  also  in  those 
of  his  children  in  poiesiats,  and  of  his  wife  [although  not  held  in  manu]; 
for  this  opinion  has  on  the  whole  prevailed.  And  therefore,  if  you  wrong 
my  daughter,  Titius'  wife,  an  aciio  injuriarum  lies  against  you,  not  only  in 
my  daughter's  name,  but  also  in  the  name  of  me  the  father,  and  of  Titius  the 
husband.  But,  on  the  other  hand,  if  an  injuria  is  done  to  a  husband,  the 
wife  cannot  bring  an  actio  injuriarum.  For  wives  ought  to  be  defended  by 
husbands,  not  husbands  by  wives.  An  actio  injuriarum  may  also  be  brought 
by  a  father-in-law  on  behalf  of  his  daughter-in-law,  if  her  husband  is  in  his 
poiestas,     (J.  4,  4,  2  ;  G.  3,  221.) 

The  rights  of  children  begin  where  the  rights  of  slaves 
end.  The  utmost  hmit  of  legal  security  accorded  to  the  slave 
was  to  give  the  master,  not  the  slave,  an  action  for  serious 
harm  done  to  the  slave.      But  a  child  in  his  father's  power 
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could  Bufifer  an  injuria  altogether  apart  from  any  dis- 
respect intended  for  his  father,  although  the  latter  alone 
could  bring  an  action  for  the  appropriate  penalty.  Whether, 
at  some  earher  period,  the  son  was  in  the  same  posi- 
tion as  the  slave,  is  a  matter  of  conjecture;  but  when  the 
written  records  of  law  appear,  the  son  is  treated  altogether  as 
a  freeman,  although  with  an  incapacity  to  enforce  his  rights. 
His  father  alone  had  the  power  of  compelling  the  wrongdoer  to 
pay  compensation.  But  every  injury  to  the  son  was  regarded 
also  as  an  injury  to  his  father,  and  therefore  two  actions  might 
be  brought  one  for  the  injury  to  the  father,  the  other  for  the 
injury  to  the  son.  The  damages  in  each  action  were  fixed  in 
accordance  with  the  dignity  of  the  persons :  if  the  son  had  the 
higher  dignity,  the  heaviest  damages  would  be  obtained  on  his 
account.    (D.  47,  10,  30,  1 ;  D.  47,  10,  31.) 

The  rights  of  wives  are  complete,  and  they  can  also  bring 
the  necessary  actions  to  vindicate  their  rights,  unless  they  are 
in  the  manua  of  their  husbands ;  for  the  manus  over  wives  was 
the  equivalent  of  the  potestas  over  children.  If  a  woman  had 
not  passed  under  the  inanua  of  her  husband,  which  in  later 
times  she  seldom  did,  she  continued  under  the  potestas  of  her 
father ;  and  hence,  for  a  wrong  done  to  her,  both  her  husband 
and  her  father  had  each  an  action.  (D.  47,  10,  18,  2.)  The 
husband  had  an  interest  in  the  modesty  of  the  wife,  the  father 
in  the  good  name  of  the  daughter.     (C.  9,  35,  2.) 

It  might,  indeed,  happen — so  distinct  were  the  grounds  of 
injury — that  no  wrong  might  be  done  to  the  son,  and  yet 
through  him  a  wrong  be  done  to  his  father.  The  son  might  give 
his  consent,  and  therefore  no  wrong  would  be  done  to  him ;  but 
still  the  son's  consent  did  not  wipe  out  the  wrong  to  the  father. 
Thus — ^if  A  sold  B's  son  with  his  consent,  no  wrong  was  done 
to  the  son ;  but  nevertheless  B  had  his  action  against  A  for  the 
wrong  done  to  him  as  father.     (D.  47,  10,  1,  5 ;  D.  47,  10,  26.) 

Under  certain  circumstances,  however,  a  son,  while  still  in 
his  father's  power,  could  himself  bring  an  action  for  injury  done 
to  him.  This  was  allowed  under  three  conditions : — the  father 
must  be  absent,  or  insane ;  he  must  have  gone  away  without 
leaving  any  agent  {procurator)  authorised  to  bring  the  action ; 
and  the  Praetor  must  have  given  his  permission,  after  ascer- 
taim'ng  whether  the  son  was  likely  to  conduct  the  case  properly. 
(D.  47,  10,  17,  17;  D.  47,  10,  17,  11.)  "The  Praetor  says.  If  to 
him  that  is  in  another's  potestas  an  injury  is  alleged  to  have 
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been  done,  and  he  that  has  the  potestas  is  not  within  the  juris- 
diction, and  no  agent  appears  to  act  in  his  name,  then,  after 
ascertaining  the  facts  of  the  case,  to  him  that  is  alleged  to 
have  received  the  injury  I  will  give  a  remedy."  ^ 

The  son  could  not  bring  the  action  if  the  father  were  withiA 
the  jurisdiction,  and  refused ;  for  the  reason  why  the  son  was 
allowed  to  bring  the  action  at  all,  was  the  assumption  that  the 
fether,  if  present,  would  sue.  Occasionally,  when  the  father  was 
at  home,  but  of  low  character,  and  the  son  was  respectable,  the 
latter  was  permitted  to  sue  in  his  own  name.  (D.  47, 10, 17, 12.) 
When  the  son  sued  he  proceeded  in  his  own  name,  not  in  the 
name  of  his  father;  and  after  he  had  brought  his  action,  his 
father  could  not  afterwards  sue  on  his  own  account.  (D.  47, 
10,  17,  21.)  Also,  after  the  father's  death,  if  the  son  were 
relieved  from  the  potestas,  he  could  sue  for  any  injuria  done 
to  him.     (D.  47,  10,  17,  22.) 

B.  Duties  of  the  Paterfamilias. 

I.  At  first  a  paterfamilias  was  responsible  for  his  sons  exactly 
in  the  same  way  as  a  master  for  his  slaves,  and  could  get  rid 
of  all  liability  by  surrendering  the  wrongdoer. 

A  curious  question  of  form  is  discussed  by  Gains. 

When  a  son  is  given  up  to  be  held  in  tnancipio  because  of  some  wrong  he 
has  done  {ftoxali  causa\  the  authorities  of  the  opposing  school  think  that 
he  ought  to  be  thrice  conveyed  by  mancipation ;  and  this  because  of  the 
statutory  provision  in  the  XII  Tables,  that  no  son  shall  pass  out  of  his 
fsUher's  power  unless  by  three  mancipations.  But  Sabinus  and  Cassius,  and 
the  rest  of  the  authorities  of  our  school,  think  that  one  mancipation  is  enough ; 
for  they  believe  that  the  provision  in  the  XII  Tables  refers  only  to  voluntary 
mancipation.    (G.  4,  79.) 

A  son  surrendered  in  mancipio  was  not  a  slave.  He  was 
boimd  to  work  for  his  new  master,  but  was  not  apparently  in 
other  respects  in  the  status  of  slavery.  {Servire  actori  debet 
non  Jit  tamen  aervilis  conditionis.  Quintil.,  Inst.  Orat.  7.)  Also, 
by  payment  of  the  sum  due  as  damages,  the  son  could  at  any 
time  be  released.    (Collat.  Leg.  Mos.  et  Rom.,  2,  3.) 

II.  Disuse  of  noxal  surrender. 

In  old  times,  indeed,  such  surrenders  were  made  even  in  the  case  of 
children,  both  sons  and  daughters.  But  later  ways  of  thought  have  rightly 
judged  that  such  harshness  is  abominable ;  and  it  has  therefore  fallen  into 

'  Ait  Praetor,  Si  ei  qid  in  alteriut  potatate  erit,  injuria  facta  aae  dicetur  neque  it 
€^M$  t»  pote*t€tte  ett,  praaens  erit,  neque  procu/rator  quisquam  existat  qui  eo  nomine  agat: 
eawta  eognita  ipti  qyti  injwriam  accqpiue  dtcetiw  judicium  dabo,     (D.  47,  10,  10,  17.) 
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entire  disuse.  For  who  could  bear  to  surrender  to  another,  for  some  misdeed 
(ftoxa)  his  son,  and  above  all  his  daughter  ?  Would  not  the  father,  through  his 
son's  person,  risk  more  than  the  son  himself?  While  in  the  case  of  daughters 
a  due  regard  to  modesty  forbids  the  practice.  And  therefore  it  is  decided 
that  slaves  alone  are  liable  to  noxales  actiones;  while  we  find  it  often  said  in 
the  older  commentators  XhaX  filii  famiiias  can  be  sued  in  person  for  their 
delicts.    (J.  4,  8,  7.) 

Investitive  Facts. 
A.  Acquisition  of  the  poiestas  over  a  man's  own  issue. 

I.  We  have  potestas  over  our  children  by  a  regular  marriage  begotten. 
(J.  I,  9,  pr. ;  G.  I,  55.) 

The  offspring  of  you  and  your  wife  is  in  your  potestas.  And  so,  too,  the 
offspring  of  your  son  and  his  wife.  Your  grandson  (that  is)  and  granddaughter, 
are  equally  in  your  potestas^  and  your  great-grandson  and  great-grand- 
daughter, and  so  on.  Your  daughter's  offspring,  however,  is  not  in  your 
potestas^  but  in  its  father's.     (J.  i,  9,  3.) 

In  order  to  contract  regular  marriages,  and  to  have  the  children  therein 
begotten  under  their  potestas,  Roman  citizens  must  marry  wives  that  are 
Roman  citizens,  or,  at  all  events,  Latins  or  aliens  with  whom  they  have  conu- 
bium.  For  the  effect  of  conubium  is  to  make  the  children  follow  the  father's 
condition,  and  thus  the  sons  become  Roman  citizens,  and  are  in  the  father's 
potestas.    (G.  i,  56.) 

All  that  we  have  said  of  the  son  must  be  understood  of  the  daughter  also. 
(G.  I,  72.) 

It  is  at  this  point — as  an  investitive  iGsiet  in  regard  to  the 
potestas — that  Gaius  and  Justinian  treat  of  the  conditions  neces- 
sary to  a  legal  marriage.  The  subject  will  be  examined  fully 
in  treating  of  the  relation  of  husband  and  wife.  (Book  II. 
Divis.  11.) 

It  sometimes  happens  that  children  not  in  their  parents'  potestas  at  birth, 
are  yet  afterwards  brought  under  potestas,    (G.  i,  65.) 

n.  A  Latin  freedman  that  has  a  child  a  year  old  may,  by 
petition,  obtain  a  grant  of  the  potestas  over  his  child  (anniculi 
probatio). 

Therefore  if  a  Latin,  in  accordance  with  the  lex  ^lia  Sentia,  marries  a 
wife  and  begets  a  son,  whether  that  son  is  a  Latin  by  a  Latin  wife,  or  a  Roman 
citizen  by  a  wife  that  is  a  Roman  citizen,  the  father  will  have  no  potestas  over 
him.  But  afterwards,  by  showing  good  grounds,  he  gains  Roman  citizen- 
ship, and  his  son  as  well.  And  from  that  instant  the  father's  potestas  over 
the  son  begins.    (G.  i,  66.) 

It  is  different  with  those  that  by  the  jus  Latii  obtain  the  Roman  citizen- 
ship not  only  for  themselves  but  for  their  children.  For  their  children  pass 
under  their  potestas.  And  this  right  is  enjoyed  by  some  alien  states,  if  only 
they  have  the  Majus  Zuitium,    For  Latium  is  either  majus  or  minus.    It  is 
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called  majus  when  by  holding  a  magistracy  or  post  of  honour  in  their  own 
state  men  win  the  Roman  citizenship,  not  only  for  themselves,  but  for  their 
parents  and  children  and  wives.  It  is  called  minus  when  those  only  that 
actually  hold  the  magistracy  or  post  of  honour  attain  to  the  Roman  citizen- 
ship. And  this  distinction  is  set  forth  in  many  letters  of  the  Emperors. 
(G.  1, 95,  as  restored.) 

/us  ZoIm.  In  tradng  the  deyelopment  of  Bonum  Law,  we  are  at  every  point 
oonfronted  with  the  fact,  that  it  was  a  system  confined  exclusively  to  Roman  citizens. 
Citizens  alone  had  dvil  rights  or  duties ;  citizens  alone  could  sue  or  be  sued.  But,  by 
treaty  with  their  neighbours,  the  Romans  admitted  aUens  bom  to  a  share,  greater  or 
leas,  di  their  civic  rights.  A  distinction  commonly  made  was  between  the  privilege 
of  intermarriage  (conttdtum),  which  was  the  basis  of  the  domestic  or  family  law,  and 
the  privilege  of  holding  property  and  making  contracts  (commerotum),  which  was  the 
basia  of  commercial  intercourse.  It  was  upon  this  distinction  that  the  privileges 
aooorded  to  the  inhabitants  of  LoAium  were  determined.  To  them  was  granted  com- 
■dVHcm,  but  not  convbium ;  with  special  facilities,  however,  for  enabling  them  to 
acquire  the  full  status  of  Roman  citizens.  By  the  Ux  Jvlia.  tt  Plautia  de  civUcUe 
(B.a  87)  the  rights  of  citizens  were  extended  to  the  whole  of  Latium,  and  henceforth 
the  ex{Hre88ion/fM  LatH  ceased  to  have  any  territorial  signification,  and  was  conferred 
xtpcfa  remote  districts,  as  on  Sicily  by  Julius  Ciesar,  and  on  the  whole  of  Spain  by 
Teepasian. 

The  exact  position  of  a  Latim/uM  may  be  determined  by  tie  information  given  us 
regarding  Latini  Juniani,  who  were  manumitted  slaves  not  allowed  any  greater  rights 
than  the  old  Latmi,    (See  Book  III.  Div.  II.,  Latini  Jtmiani,) 

As  £Eir  as  regards  making  good  a  case  of  mistake,  the  age  of  the  son  or 
daughter  matters  nothing  ;  for  on  that  point  thO'Sena^us  Consulium  makes  no 
provision,  unless  indeed  the  case  put  forward  is  that  of  a  Latin  man  or  woman 
married  under  the  lex  /Elia  Sentia,  For  no  doubt  then,  if  the  son  or  daughter 
is  less  than  a  year  old,  the  case  cannot  be  made  good.  Nor  am  I  unmindful 
that  in  a  rescript  of  the  late  Emperor  Hadrian  it  seems  to  be  settled  that  to 
make  good  any  case  of  mistake  the  son  must  be  a  year  old.  But  we  ought 
not  always  to  regard  a  letter  by  the  Emperor  to  a  particular  person  as  bring- 
ing in  a  general  rule  of  law.    (G.  i,  73,  as  restored.) 

m.  When  a  marriage  is  illegal  in  consequence  of  a  mistake 
as  to  the  status  of  one  of  the  parties,  upon  proof  of  the  error 
the  pote8ia8  in  certain  cases  could  be  obtained. 

In  those  cases  in  which  the  mother's  not  the  father's  condition  is  followed 
by  the  offspring,  ^it  is  abundantly  plain  that  the  father,  even  if  a  Roman 
citizen,  can  have  no  pottstas  over  it  And  therefore  we  specially  mentioned 
above  that  in  certain  cases  where,  through  some  mistake,  the  marriage  was 
not  duly  contracted,  the  Senate  steps  in  to  remedy  the  defect  in  the  mar- 
riage; and  in  that  way  often  the  son  is  brought  under  the  father's  potestas. 
But  if  a  female  slave  conceives  by  a  Roman  citizen,  and  thereafter  by 
mammiission  becomes  herself  a  Roman  citizen  before  child-birth,  although 
the  ofispring  is  a  Roman  citizen  like  his  father,  yet  he  is  not  in  his  father's 
poUsias.  For  the  intercourse  in  which  he  was  conceived  was  not  regular 
(Justus);  nor  is  there  any  Senatus  Consultum  to  make  it  quasi-regular.  (G. 
1,87,88.) 
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1.  The  husband  is  a  citizen ;  the  wife  is,  at  the  time  of 
marriage,  supposed  also  to  be  a  citizen,  but  is  really  a  Latin 
(Latina),  or  alien  (peregrina),  or  one  of  the  deditUiu  (For 
dedititiiy  see  Book  II.  Div.  11.) 

And  again,  if  a  Roman  citizen  marries  a  Latin  or  an  alien  wife  through 
ignorance,  believing  her  to  be  a  Roman  citizen,  and  begets  a  son,  that  son 
is  not  in  Yixs  potesias.  For  indeed  he  is  not  even  a  Roman  citizen,  but  either 
a  Latin  or  an  alien — that  is,  of  his  mother's  condition.  For  no  one  follows 
his  father's  condition,  unless  between  his  father  and  his  mother  there  is 
conubium.  But  a  Senatus  Consultum  allows  him  to  make  good  a  case  of 
mistake ;  and  then  both  the  wife  and  the  son  come  to  be  Roman  citizens, 
and  thenceforward  the  son  is  in  his  father's  potesias.  And  the  rule  of  la^  is 
the  same  if  through  ignorance  he  marries  a  wife  that  is  one  of  the  dedtHHis 
except  that  the  wife  does  not  become  a  Roman  citizen.    (G.  i,  67.) 

2.  Converse  case.  The  wife  is  a^  citizen,  but  the  husband 
is  a  Latin,  an  aUen,  or  one  of  the  dediiitii. 

And  again,  if  a  female  Roman  citizen  by  mistake  marries  an  alien,  taking 
him  for  a  Roman  citizen,  she  is  allowed  to  make  good  a  case  of  mistake  : 
and  so  her  son  too  and  her  husband  come  to  be  Roman  citizens,  and  the 
son  of  course  instantly  passes  under  the  father's  potestas.  The  rule  of  law 
is  the  same  if  it  is  an  alien  she  marries,  taking  him  for  a  Latin  commg  under 
the  lex  jElia  Sentiaj  for  this  case  is  specially  provided  for  by  a  Senatus 
Consultum,  And  so  up  to  a  certain  point  if  she  marries  a  dedititius^  taking 
him  for  a  Roman  citizen  or  a  Latin  coming  under  the  lex  jElia  Sentia^ 
except  indeed  that  the  dedititius  remains  in  his  own  condition,  and  therefore 
the  son,  although  he  becomes  a  Roman  citizen,  is  not  brought  under  his 
father's  potestas.    (G.  i ,  68.) 

3.  Again,  if  a  Latin  woman  marries  an  alien  believing  him  to  be  a  Latin 
coming  under  the  lex  ^lia  Sentia,  under  a  Senatus  Consultum  she  can  after 
the  birth  of  a  son  make  good  a  case  of  mistake.  And  so  all  become  Roman 
citizens,  and  the  son  passes  at  once  under  his  father's /(7/^w/((ZJ'.    (G.  i,  69.) 

4.  The  same  precisely  is  the  rule  of  law  if  a  Latin  in  mistake  marries  an 
alien  woman  believing  her  to  be  a  Latin  or  a  Roman  citizen  coming  under 
the  lex  JSlia  Sentia,    (G.  i,  70.) 

5.  And  further,  if  a  Roman  citizen,  in  the  belief  that  he  is  a  Latin,  marries 
a  Latin  woman,  he  is  allowed,  after  the  birth  of  a  son,  to  make  good  a  case  of 
mistake,  just  as  if  he  had  married  a  wife  under  the  lex  JSlia  Sentia.  Those 
too  that,  although  Roman  citizens,  believing  themselves  to  be  aliens  marry 
aliens,  after  the  birth  of  a  son  are  allowed  by  a  Senatus  Consultum  to  make 
good  a  case^  of  mistake.  And  when  this  is  done  the  alien  wife  becomes  a 
Roman  citizen,  and  the  son,  who  also  is  an  alien,  not  only  comes  to  be  a 
Roman  citizen,  but  also  is  brought  under  his  father's /^^/^jAzj.    (G.  i,  71.) 

6.  Nay,  an  alien,  too,  that  has  married  by  mistake,  is  allowed  to  make  good 
his  case,  as  is  pointed  out  by  a  rescript.  For  a  case  actually  occurred  in 
which  an  alien  married  a  female  Roman  citizen,  she  believing  him  to  be  a 
Latin  coming  under  the  lex  jElia  Sentia^  and  after  the  birth  of  a  son  obtained 
on  other  conditions  the  Roman  citizenship.  Then  when  the  question  was 
raised,  whether  he  could  make  good  a  case  of  mistake,  the  Emperor  Antoninus 
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decided  by  a  rescript  that  he  could,  just  as  if  he  had  remained  an  alien.  And 
hence  we  gather  that  even  an  alien  can  make  good  a  case  of  mistake. 
(G.  I,  74,  restored.) 

From  what  we  have  said  it  is  clear — (i.)  That  if  an  alien  marries  a  female 
Roman  citizen,  whether  in  mistake  or  whether  she  knows  his  condition,  the 
ofi^pring  of  that  marriage  is  by  birth  an  alien.  (2.)  That  if,  however,  it  was 
by  mistake  that  the  marriage  with  him  was  contracted,  this  case  can  be  made 
good  imder  the  Senatus  Consultum^  according  to  what  we  have  said  above. 
(3.)  That  if,  on  the  other  hand,  there  was  no  mistake  from  first  to  last,  but 
the  female  Roman  citizen  knew  the  condition  of  her  husband,  in  no  case  is 
the  status  of  the  husband  or  son  changed.    (G.  1,75,  restored.) 

It  is  necessary  to  add  that  a  grant  of  citizenship  did  not 
necessarily  carry  with  it  the  potestas  over  children  born  before 
the  grant.  It  has  been  observed  that  when  a  Latin  freedman 
had  a  son  not  less  than  a  year  old,  he  acquired  at  the  same 
time  the  rights  of  a  citizen  and  of  a  paterfamilias.  With  regard 
to  aliens,  Gains  says : — 

If  an  alien  receive  a  grant  of  Roman  citizenship  for  himself  and  his  children, 
he  has  uopoUstas  over  the  children  unless  they  are  expressly  subjected  to  his 
potestas  by  the  Emperor.  And  this  is  done  only  when  the  Emperor,  after 
inquiring  into  the  case,  judges  this  best  for  the  sons.  And  if  they  are  under 
puberty  or  abroad,  the  inquiry  is  very  searching  and  minute.  All  this  is 
pointed  out  in  an  edict  of  the  late  Emperor  Hadrian.  Again,  if  a  man  whose 
wife  is  pregnant  receives  a  grant  of  Roman  citizenship  both  for  himself 
and  for  her,  although  the  offspring  is,  as  we  have  said  above,  a  Roman 
citizen,  yet  it  is  not  in  the  potestas  of  the  father.  This  is  pointed  out  in  a 
document  under  the  hand  of  the  late  Emperor  Hadrian.  And  therefore,  if 
a  man  knows  that  his  wife  is  pregnant  at  the  time  he  is  asking  the  citizenship 
for  himself  and  his  wife  from  the  Emperor,  he  ought  to  ask  the  Emperor  at 
the  same  time  to  allow  him  the  potestas  over  the  child  that  is  to  be  bom. 
(G.  I,  93,  94.) 

IV.  Legitimation  (Legitimation  It  sometimes  happens  that  children 
at  the  moment  of  their  birth  are  not  in  tht  potestas  of  their  parents,  but  are 
afterwards  brought  under  the  potestas.  For  instance,  a  natural  son  afterwards 
presented  to  the  Curia  is  subjected  to  the  i2A\i^T's  potestas.  A  son,  moreover, 
b^^tten  by  a  free  woman,  whom  the  father  might  have  married,  so  far  as  the 
laws  were  concerned,  but  with  whom  he  only  cohabited,  is  afterwards  brought 
under  the  father's  potestas,  if  under  a  constitution  of  ours  instruments  of 
dowry  are  drawn  up ;  and  even  to  others,  if  they  are  begotten  by  the 
same  marriage,  our  constitution  makes  a  like  concession.    (J.  i,  10,  13.) 

If  the  children  were  old  enough  to  be  able  to  object  to  the  legitimation,  their  oppo- 
sitioii  was  fataL  They  would  be  brought  under  the  potestas  without  their  consent, 
hot  not  against  their  wilL  Modestinus  "invUi  flii  naturcUes,  vd  enumcipatif  non 
rediguntw  in  patriam  poUttatem."  (D.  1,  6,  11.)  CeUus  "  vd  conseniiendo  vd  non 
camtrodictndo:'     p.  1,  7,  5.) 

1.  Legitimution  by  subsequent  marriage  (legitimatio  per  suh^ 
sequene  matrimonium). 
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Legitimation  was  the  process  by  which  children  bom  to 
Roman  citizens,  not  in  a  regular  marriage,  and  therefore  not 
under  the  poteatas  of  their  father,  were  brought  under  his 
poteatas.  Legitimation  was  confined  to  a  single  class  of 
children  (naturalea  liberi)^  the  oflFspring  of  concubinage.  (For 
Concubinatua,  see  Book  IL  Div.  II.,  Husband  and  Wife,  Appendix.) 
Concubinage  was  a  species  of  left-handed  marriage,  the  differ- 
ence between  which  and  marriage  was,  in  law,  inconsiderable. 
When  persons  exchanged  the  lower  for  the  more  respectable 
union,  the  act  was  allowed  a  retroactive  effect,  and  the  children 
bom  before  the  marriage  were  subjected  to  the  poteataa. 

Legitimation  by  subsequent  marriage  was  first  introduced  by 
Constantino  (A.D.  335),  who  enacted  that  if  fi-ee-born  concubines 
were  married  by  the  men  with  whom  they  cohabited,  their 
children  bom  before  the  marriage  should  be  imder  the  husband's 
poteataa  (aui  ac  legitimi).  Zeno  abrogated  the  law  of  Constan- 
tino (a J).  476),  reserving  the  rights  of  those  free-born  concu- 
bines who  in  A.D.  476  had  children.  (C.  5,  27,  5.)  Legitima- 
tion, after  having  existed  for  141  years,  was  thus  abolished,  and 
the  law  continued  in  this  state  for  53  years,  until  Justinian 
(a.d.  529)  revived  and  amplified  the  enactment  of  Constantine. 
tJustinian  pointed  out  that  it  was  rather  hard  that  the  children 
born  of  a  concubine  after  marriage  should  be  legitimate  to  the 
exclusion  of  those  born  before,  since  it  was  the  affection  enter- 
tained for  the  offspring  of  the  concubinage  that  induced  the 
parents  to  marry.  Putting  together  the  laws  made  at  different 
times  by  Justinian,  the  following  may  be  stated  as  the  con- 
ditions of  legitimation  by  marriage: — The  marriage  must  be 
attested  either  by  writing  or  by  the  settlement  of  a  dov^y 
{doa)  ;  it  must  have  been  preceded  by  concubinage  as  opposed 
to  promiscuity,  and  during  the  concubinage  there  must  have 
been  no  legal  impediment  to  the  marriage  of  the  parties.  (C.  5, 
27,  10.)  This  last  condition  was  necessary  to  prevent  an  evasion 
of  the  law,  for  otherwise  persons  that  were  prohibited  from 
marrying  could  have  lived  in  concubinage,  and,  when  the  im- 
pediment was  removed,  legitimated  their  children  by  marriage. 
The  woman  might  be  a  manumitted  slave  {Hbertina),  (Nov. 
89,  8),  or  even  a  slave,  if  the  property  of  the  man,  the  mar- 
riage operating  as  a  manumission.  (Nov.  78,  3.)  It  was 
immaterial  whether  the  father  had  or  had  not  previously  to  the 
concubinage  any  legitimate  children.     (Nov.  89,  8 ;  Nov.  12,  4.) 

2.  Legitimation  by  making  a  natural  child  a  Decurio. — Legiti- 
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maiioper  oblaiionem  curice.  This  is  the  first  mode  referred  to  in 
the  text  of  Justinian. 

The  Curia  was  to  the  provincial  municipalities  much  what 
the  Senate  was  to  Rome.  (C.  10,  31,  36.)  The  dignity  of 
the  Curia  was  hereditary  (C.  10,  31,  44),  and  the  only  way  of 
mcreasing  its  members  was  by  co-optation.  At  one  time  the 
burdens  of  a  member  of  the  Curia  so  outweighed  the  privileges 
that  election  to  it  was  considered  a  punishment.  (C.  Th.  12, 
1,66;  C.  10,  31,  38.)  The  Decmrions  were  compelled  to  live 
m  their  cities  (D.  50,  2,  1);  they  could  not  be  soldiers  or 
dergymen  (C.  1,  3,  12) ;  and  they  were  forbidden  to  sell  their 
lands  without  the  concurrence  of  a  judge  as  to  the  necessity 
of  the  sale.  (C.  10,  33,  1.)  As  a  bribe  to  induce  men  to  add 
members  to  the  Curia,  legitimacy  was  given  to  their  natural 
duldreo. 

The  first  step  was  taken  in  A.D.  442.  Theodosius  and  Valen- 
tinian  enacted  that  those  who  offered  their  natural  children  to 
the  Curia,  or  who  gave  a  daughter  in  marriage  to  a  decurio, 
fihould  be  permitted  to  give  them  during  life  or  on  their  death 
the  whole  of  their  property.  (C.  5,  27,  3.)  This  narrow  privi- 
lege was  extended  by  Leo  and  Anthemius  A.D.  470,  who  gave 
to  those  children  the  right  of  succession  to  their  father  if  he 
died  without  making  a  will.  Justinian  (Nov.  89,  2,  1)  em- 
powered any  one  during  his  life  or  by  his  testament  to  make 
his  natural  son  a  decurioy  and  legitimate.  But  this  legitimation 
was  not  thoroughgoing ;  it  made  the  legitimated  child  for  all 
purposes  a  legitimate  child  of  its  father,  but  gave  it  no  claims 
on  any  of  his  relatives.  Its  operation  was  therefore  more 
restricted  than  the  first  kind  of  legitimation.     (Nov.  89,  4.) 

3.  Legitimation  by  Rescript  of  the  Emperor  (per  rescriptum 
principis)  was  introduced  by  Justinian  (Nov.  89,  9)  after  the 
analogy  of  the  Restitutio  Natalium  (see  Book  II.  Div.  I.,  Freed- 
men.)  That  Novel  authorised  the  Emperor  to  grant  on  the 
petition  of  a  father  a  rescript  of  legitimation,  conferring  on  him 
the  potestas  over  any  of  his  natural  children  when  he  had  no 
legitimate  children,  and  when  their  mother  was  dead  or  un- 
deserving of  marriage. 

4.  By  testament  confirmed  by  the  Emperor.  In  the  case 
jnst  stated,  if  the  father  during  his  life  neglected  to  apply  for  a 
rescript,  but  intimated  in  his  will  his  desire  that  his  children 
Bhoold  become  legitimate,  they  were  authorised  to  apply  for, 
and  obtain,  the  rescript  of  legitimation.    (Nov.  89,  10.) 
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5.  Adoption. — Anaetasiiifl  permitted  fathers  to  adopt  their 
natural  children,  and  thereby  obtain  the  poteataa  over  them ; 
bnt  Justin  took  away  the  privilege;  and  his  decision  was 
followed  by  Justinian,  who  observed  tJbat  it  was  a  cruel 
injustice  to  allow  a  father,  by  resorting  to  adoption,  to  super- 
sede his  legitimate  children.     (Nov.  74,  3 ;  Nov.  89,  7.) 

B.  The  acquisition  of  the  poteatas  over  another's  children. 

Not  only  the  children  born  to  us  {naturales)  are,  as  we  have  said,  in  our 
poUstaSy  but  those  too  that  we  adopt    (J.  i,  ii  pr.  :  G.  i,  97.) 

Effect  of  Adoption. 

Adoptive  children,  as  long  as  they  are  held  in  adoption,  are  in  the  position 
of  children  bom  to  us.  But  if  emancipated  by  their  adoptive  father,  then 
neither  by  the  civil  laW  nor  as  far  as  regards  the  Praetor's  edict  are  they 
numbered  among  his  children.  (G.  2, 1 36.)  And  the  same  principle  (applied 
conversely)  governs  their  relations  to  the  parent  to  whom  they  were  bom. 
For  as  long  as  they  are  in  the  adoptive  family  they  are  held  to  be  outsiders. 
But  if  emancipated  by  their  adoptive  fether,  then  forthwith  their  case  is  the 
same  as  it  would  have  been  if  they  had  been  emancipated  by  their  father  to 
whom  they  were  bom.    (G.  2, 137.) 

A  Roman  fiaimily,  from  the  legal  standpoint,  must  be  defined 
as  consisting  of  a  Head  or  Ruler,  and  of  the  persons  subject  to 
his  absolute  power.  The  children  of  the  Head  of  the  family 
were  not  legally  related  to  him  unless  they  were  in  his  power ; 
while,  on  the  other  hand,  persons  unconnected  with  him  in 
blood  were  children  for  all  legal  purposes,  if  they  had  been 
brought  under  his  power  by  the  artificial  tie  of  adoption.  The 
family,  as  a  legal  unit,  was  based  on  the  despotic  authority  of 
its  head.  There  was  doubtless  a  time,  further  back  than  the 
earHest  records  of  Roman  Law,  when  the  legal  was  also  the 
moral  basis  of  the  family ;  when  the  only  tie  between  man  and 
man  was  subjection  to  a  common  superior.  The  nearer  we 
get  to  the  fountain-head  of  our  civilisation,  the  narrower 
in  its  scope  appears  to  be  the  feeling  of  moral  obliga- 
tion. At  first  no  duty  is  recognised  outside  the  circle  of 
one's  family  or  clan ;  in  a  higher  stage,  the  city  is  the 
limit  of  social  obligation ;  to  be  a  stranger  (hostis)  is  to  be  an 
enemy;  and  even  the  most  enlightened  spirits  of  antiquity 
rose  little  above  the  prejudices  of  their  time.  Thus  Plato, 
while  proposing,  as  a  humane  modification  of  the  rights  of  the 
conqueror,  that  Greek  should  not  enslave  Greek,  did  not  ven- 
ture to  extend  the  indulgence  to  barbarians,  that  is,  to  all 
outside  Hellas.    In  the  more  backward  and  primitive  state  of 
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society,  the  one  condition  of  safety  was  to  be  a  member  of  an 
organised  gronp.  The  family  was  such  a  group,  and  it  has 
accordingly  been  suggested  that  the  device  of  adoption  was 
first  introduced  as  a  means  of  enabling  outsiders  to  enter  into 
a  lamfly,  to  share  its  sacred  rites  and  enjoy  its  protection. 

But  a  consideration  of  the  facts  concerning  adoption  in  the 
Roman  Law  points  to  the  explanation  of  that  form  of  fictitious 
relationship  in  a  different  direction.  It  would  rather  appear 
fi-om  the  indications  presented  to  us  in  the  records  of  law,  that 
the  primary  object  of  adoption  was  to  obtain  an  heir  to  a  childless 
&mily,  and  that  fictitious  relationship  was  resorted  to  only  as  a 
substitute  in  the  absence  of  descendants.  In  the  most  ancient 
form  of  adoption,  the  object  appears  clearly  to  have  been  to 
avoid  the  extinction  of  a  family  by  the  death  of  its  head  without 
heirs.  Thus  unmarried  men  could  not  adopt,  nor  even  married 
men,  imless  they  had  no  hope  of  children  of  their  own.  (D.  1, 
7,  15,  2.)  Adoption  may  be  ranked  as  an  earlier  invention  than 
the  Wilt  both  having  originally  the  same  or  a  similar  object  in 
view — t^  determine  the  devolution  of  an  inheritance  in  the 
absence  of  the  natural  heirs. 

The  oldest  form  of  adoption  was  called  arrogatio,  and  only 
persons  sui  juris  could  be  arrogated.  The  later  form  has  no 
other  name  than  adoption  (adoptio)  ;  it  is  the  transfer  of  a  per- 
son frora  the  potestas  of  one  man  to  that  of  another,  and  there- 
fore belongs  to  the  class  of  transvestitive  facts. 

There  is  this  peculiarity  in  adoption  [by  the  people's  authority  (p^ 
pofiu/um)]  by  the  Emperor's  divine  wisdom  {per  sacrum  oraculum),  that  if 
a  man  has  children  in  his  potesias  when  he  offers  himself  to  be  adopted 
by  earrogatio^  not  only  is  he  himself  subjected  to  ih^potestas  of  the  arrogator, 
bat  his  children  loo  pass  under  Xh^potestas  of  the  arroga/or  ^nd  stand  in  the 
place  of  grandsons.  For  this  reason  the  Emperor  Augustus  adopted  Tiberius 
only  after  Tiberius  adopted  Germanicas,  in  order  that  as  soon  as  the  adoption 
took  place  Germanicus  should  become  Augustus'  grandson.  (J.  i,  ii,  ii  ; 
G.  I,  107.) 

I.  The  form  of  arrogation. 
1.  The  ancient  form. 

Adoption  takes  place  in  two  -ways ;  by  the  people's  authority  {populi 
auctoriiaie)  and  by  the  power  (imperium)  of  the  magistrate — the  Praetor,  for 
instance.    (G.  i,  98.) 

By  the  people's  authority  we  adopt  persons  sui  juris.  This  kind  of  adop- 
tion is  called  arrogatioj  because,yfr^/,  the  man  adopting  is  asked  {rogaiur\ 
that  is,  questioned,  whether  he  wishes  the  man  he  is  going  to  adopt  to  be  his 
l^ally  recognised  {Justus)  son ;  and  then  the  man  adopted  is  asked  whether 
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he  will  suffer  that  to  be  done ;  and  lasifyy  the  people  are  asked  whether  they 
order  it  to  be  done.    (G.  i,  99.) 

The  arrogation  took  place  in  the  comUia  curiata  in  the  ordinary  form  of  legislatitm.' 
To  the  person  about  to  be  arrogated  'the  formulae  employed  were — ^Do  yon  formally 
agree  that  Publius  Fonteius  shall  have  over  you,  as  over  a  son,  the  power  of  life 
and  death?  To  the  people — Is  it  your  will,  your  order,  Quirites,  that  Lucdua 
Valerius  should  be  to  Lucius  Titius  by  right  and  statute  a  son,  as  if  by  birth 
the  child  of  Titius  and  his  materfamilias,  and  that  Titius  should  have  over  him  the 
power  of  life  and  death  ?  This,  as  I  have  stated  it,  is  the  motion  I  now  put  to  you, 
Quirites. 

The  sanction  of  the  Pontiff  (JPontifex)  was  also  required ; 
he  was  the  guardian  of  the  sacred  rites  {sacra  privata),  and 
was  bound  to  guard  against  the  extinction  of  any  such  rites 
by  the  arrogation  of  the  only  representative  of  a  family,* 
This  mode  of  arrogation  was  in  active  existence  during  the 
Republic,  and  was  resorted  to  by  the  early  emperors,  aa 
by  Augustus  in  the  adoption  of  Agrippa  and  Tiberius.  No 
other  form  is  mentioned  by  Ulpian  or  Gains,  although  the 
curiae  were  represented  in  their  time  probably  only  by  thirty 
lictors. 

2.  At  some  period  unknown,  the  fiction  of  popular  legislation 
was  dropped,  and  arrogation  was  effected  directly  by  rescript 
of  the  Emperor. 

Adoption  takes  place  in  two  ways  ;  either  by  imperial  rescript,  or  by  the 
power  of  the  magistrate.  By  the  Emperor's  authority  we  adopt  men  or 
women  that  are  sui juris.  This  kind  of  adoption  is  called  arrogaiio,  (J.  i , 
II,  I.)    . 

II.  Restraints  on  arrogation. 

I.  Adoption  by  the  people's  authority  takes  place  nowhere  but  at  Rome. 
But  the  other  form  is  allowed  in  the  provinces  too,  before  the  governors. 
(G.  I,  100.) 

>  AuctoTM  esseSf  ut  in  U  P,  Fonteius  vUae  neciague  potutatem  haberet,  vH  in  fiUo, 
Cic,  pro  Dome  29. 

"  Vditis  jubecUiSf  Quirites,  uti  L,  Valerius  L.  Tiiio  tarn  jure  legeque  filius  sibi  siet, 
quam  si  ex  eo  poire,  matre  que  familias  ejus,  natus  esset ;  utique  ei  viiae  necisque  in  eo 
potestas  siet;  haec  ita,  uti  dixi,  Ua  vos,  Quirites,  roffo." — Avl,  Gell.  Noct,  AtL  v.  19. 

*  A  similar  connection  between  adoption  and  religion  may  be  remarked  in  the 
Hindoo  Law.  The  laws  of  Menu  expressly  state  that  adoption  is  allowed  only  to  the 
childless,  and  to  prevent  a  failure  of  the  funeral  ceremonies.  These  ceremonies^ 
according  to  the  belief  of  the  Hindoos,  are  necessary  for  the  comfort  and  repose  of  the 
deceased.  Now,  in  the  Hindoo  law,  the  heir  is  the  person  whose  duty  it  is  to  perform 
the  funeral  sacrifices,  and  thus  adoption  comes  to  be  a  mode  of  appointing  an  heir. 
We  find  also  in  Athens  that  the  primary  object  of  adoption  was  to  ensure  that  some 
one  should  make  the  proper  sacrifices  and  offer  the  funeral  cake. 
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2.  The  arrogator  must  be  married  (Cic.  pro  Domo,  13, 15),  and 
upwards  of  sixty  years  of  age,  unless  his  health  is  bad,  or  some 
other  reason  renders  it  probable  that  he  may  die  childless. 
(D.  1,  7,  15,  2.)  In  adoption,  as  opposed  to  arrogation,  there 
was  no  such  restraint ;  unmarried  persons  could  adopt  others 
who  were  aUeni  juris.     (D.  1,  7,  30.) 

3.  Arrogation  was  regarded  as  a  substitute  for  progeny,  and 
accordingly  a  man  could  not  arrogate  more  than  one  person,  or 
any  even,  if  he  had  legitimate  children.  (D.  1,  7,  17,  3  ;  D.  1, 
7,  15,  3.) 

4.  Women  could  not  be  present  in  the  Comitioy  and  thus 
could  not  be  arrogated ;  but  when  arrogation  was  allowed  by 
rescript  they  could.     (Ulp.  Frag.  8,  5 ;  D.  1,  7,  21.) 

Again,  adoption  by  the  people's  authority  is  not  in  use  for  women,  accord- 
ing to  the  better  opinion.  But  women  [/.^.,  a/ieni  juris]  are  usually  adopted 
before  the  Praetor,  or  in  the  provinces  before  the  Proconsul  or  the  Legatus, 
(G.  I,  loi.) 

5.  A  tutor  or  curator  could  not  arrogate  any  one  that  had 
been  under  their  guardianship,  otherwise  a  dangerous  door  to 
malversation  would  have  been  left  open.     (D.  1,  7,  17.) 

6.  Although  a  person  below  or  above  the  age  of  puberty 
could  be  adopted,  no  one  imder  that  age  could  be  arrogated. 
(Ulp.  Frag.  8,  5.) 

Again,  adoption  of  a  boy  under  puberty  by  the  people's  authority  has  some- 
times been  forbidden,  sometimes  allowed.  Now,  in  accordance  with  a  letter 
by  the  most  excellent  Emperor  Antoninus  to  the  pontifices,  if  there  seems  to 
be  a  legally  recognised  ground  of  adoption,  under  certain  conditions  it  is 
allowed.  But  before  the  Praetor,  and  in  the  provinces  before  the  Proconsul 
or  Legatusy  we  can  adopt  a  person  (/>.,  alieni  juris)  of  any  age.    (G.  i,  102.) 

When  a  boy  under  puberty  is  adopted  by  arrogation,  the  imperial  rescript  of 
authorisation  is  not  granted  until  the  nature  of  the  case  has  been  ascertained. 
Strict  inquiry  is  made  as  to  the  object  of  the  arrogation,  whether  it  is 
honourable  and  for  the  good  of  the  pupil.  And  even  then  it  takes  place 
imder  certain  conditions,  (i.)  The  arrogator  must  give  security  to  a  public 
officer  (Persona  publico)^  a  notary  namely,  that  if  the  pupil  dies  under 
puberty  he  will  restore  his  goods  to  those  that,  if  no  adoption  had  taken  place, 
would  have  been  his  heirs.  (2.)  Again,  the  arrogator  cannot  emancipate 
them  unless,  on  the  nature  of  the  case  being  ascertained,  they  prove  worthy 
of  emancipation ;  and  then  he  must  restore  them  their  goods.  (3.)  And 
further,  if  the  (adoptive)  father  on  his  deathbed  disinherits  the  son,  or  in  his 
lifetime  emancipates  him  without  grounds  the  law  will  recognise,  he  must  by 
law  leave  him  a  fourth  part  of  his  goods,  over  and  above  the  goods  that  are 
brought  to  him  by  his  adopted  son,  either  directly  when  adopted,  or  in  enjoy- 
ment at  a  later  time.    (J.  i,  1 1,  3.) 

The  persona  publica  here  spoken  of  was  at  first  a  slave,  and, 
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according  to  the  rules  of  law,  the  benefit  of  a  promise  made  to  a 
public  slave  was  given  to  any  one  of  the  public  in  whose  behalf 
it  was  made.  The  age  of  puberty  was  fixed  at  fourteen  for 
boys  and  twelve  for  girls. 

Ulpian  tells  us  that  the  inquiries  mentioned  in  the  text 
{caum  cognita)  were  directed  to  the  motive  of  the  arrogator — 
whether  the  person  arrogated  was  a  relative  or  the  object  of  a 
genuine  affection;  to  the  respective  fortunes  of  the  parties — 
whether  the  person  arrogated  was  likely  to  gain  by  the  ti'ans- 
action,  and  to  the  general  character  of  the  arrogator.  (D.  1,  7, 
17,  2.)  The  poverty  of  the  arrogator  was  not  a  complete  barrier, 
if  he  were  inspired  by  honourable  and  imdoubted  feelings  of 
kindness.  If  security  were  not  given,  an  action  for  damages  lay 
against  the  arrogator.     (D.  1,  7,  19.) 

Transvestitive  Fact.    (Adoptio.) 

I.  Adoption  as  a  trajisvestitive  feet. 
1.  Before  Justinian. 

A  man  is  allowed  to  adopt  some  one  as  his  grandson  or  granddaughter,  or 
great-grandson  or  great-granddaughter,  and  so  on,  although  he  has  not  a  son. 
And  another's  son  he  may  adopt  as  his  grandson,  or  another's  grandson  as 
his  son.  But  if  he  adopts  some  one  as  a  grandson,  to  be  son,  as  it  were,  to 
his  own  adoptive  son,  or  to  a  son  by  birth  in  his  poiestasy  in  that  case  the  son 
too  must  consent,  and  not  have  a  suus  heres  brought  in  to  him  against  his 
will.  But,  on  the  contrary,  if  a  grandfather  gives  his  grandson  by  his  son  to 
be  adopted,  the  son's  consent  is  not  needed.  In  very  many  respects,  too,  the 
son  adopted  simply  or  by  arrogation  is  put  on  the  same  footing  as  a  son 
born  in  a  regular  marriage.  And  therefore,  if  a  man  adopts  some  one  by  the 
imperial  authority,  or  before  the  Praetor  or  provincial  governor,  and  that 
some  one  is  not  an  outsider,  he  may  give  him  to  another  to  be  adopted. 
(J.  1,11,5-8.) 

Effect  of  adoption  on  children  en  ventre  sa  mere. 

You  must  know,  too,  that  if  your  daughter-in-law  conceives  by  your  son, 
and  you  afterwards  emancipate  the  son  or  give  him  to  be  adopted  during 
your  daughter-in-law's  pregnancy,  none  the  less  her  offspring  is  bom  in  your 
poiestas.  But  if  conception  took  place  after  emancipation  or  adoption,  it  is 
to  the  emancipated  father  or  adoptive  grandfather's /i7/^^/<w  that  the  offspring 
is  subjected.     (J.  i,  12,  9.) 

The  grandson  conceived  by  a  son  once  or  twice  conveyed  by  mancipation, 
although  bom  after  the  third  conveyance  of  his  father,  is  yet  in  his  grand- 
father's potestas.  It  is  by  the  grandfather,  therefore,  that  he  must  be 
emancipated  or  given  to  be  adopted.  But  a  grandson  conceived  by  a  son 
now  in  mancipio  by  a  third  conveyance  is  not  bom  in  his  grandfather's 
potestas,  Labeo,  indeed,  thinks  that  he  is  in  mancipio  of  the  person  to 
whom  his  father  belongs.    But  the  rule  of  law  in  use  is  this  :  that  as  long  as 
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his  fiEither  is  in  manctpio  his  rights  are  suspended  ;  if  his  father  is  manumitted 
after  conveyance,  the  grandson  falls  under  Yixs  potestas ;  but  if  he  dies  still  in 
mancipio,^^  grandson  htcomes  sui  juris,  (G.  i,  135.)  And  as  regards  a 
child  conceived  by  a  grandson,  although  but  once  conveyed  by  mancipation, 
the  rule  is  the  same  as  for  a  son  conveyed  for  a  third  time.  For,  as  we 
said  above,  what  three  conveyances  effect  in  the  case  of  a  son,  is  effected  by 
one  in  the  case  of  a  grandson.    (G.  i,  135  «.) 

2.  Justinian  introduced  a  profound  alteration,  doing  away, 
in  effect,  with  the  peculiar  characteristics  of  adoption.  The 
purpoee  of  adoption  was  to  enable  a  man  to  exercise  the  potestas 
over  one  that  was  not  his  child. 

But  now  under  our  constitution,  when  a  father  by  birth  gives  a  fiUus- 
familias  to  an  outsider  to  be  adopted,  the  rights  oi potestas  enjoyed  by  the 
fetherby  birth  are  far  from  being  lost.  Nothing  passes  to  the  adoptive 
fether,  nor  is  the  son  in  h\s  potestas,  although  in  case  of  intestacy  we  have 
bestowed  on  him  the  rights  of  succession.  But  if  the  father  by  birth  gives 
the  son  to  be  adopted  not  to  an  outsider  but  to  his  son's  grandfather  on  the 
mother's  side,  or  (if  the  father  by  birth  has  himself  been  emancipated)  even  to 
the  grandfather  on  the  father's  side,  or  to  the  great-grandfather  in  like 
manner  on  either  side, — in  this  case,  because  the  rights  both  by  birth  and 
by  adoption  meet  in  one  person,  the  right  of  the  adoptive  father  remains 
imshaken.  For  the  bond  is  due  to  the  ties  of  birth,  and  is  drawn  the  closer 
by  a  lawful  mode  of  adoption.  And  therefore  in  such  a  case  the  son  comes 
both  into  the  household  and  into  the  potestas  of  the  adoptive  father. 

0.1,11,2.) 

Jnstinjan  legislates,  in  this  constitution,  in  a  manner  that 
plays  hoiTnr,"with  the  old  juridical  character  of  adoption,  but 
was  not  unsuited  to  the  circumstances  of  his  day.  Adoption 
had  lost  its  primitive  character ;  there  were  no  sacred  family 
rites  to  maintain ;  there  was,  in  short,  no  reason  for  adoption, 
except  merely  the  desire  of  childless  persons  to  attach  others 
to  them  by  the  ties  of  interest  and  affection.  Like  other 
antiquated  institutions,  it  produced  cases  of  occasional  great 
hardship.  A  youth  is  given,  let  us  suppose,  by  his  father  in 
adoption ;  the  person  adopting  him  soon  afterwards  emancipates 
him.  The  result  was  that  the  youth  was  out  of  both  families, 
and  was  postponed  in  the  succession  to  his  father's  inheritance 
to  more  distant  relatives.  To  remedy  this  evil  was  the  purpose 
of  Justinian's  constitution,  as  summarised  in  the  text. 

Such  being  Justinian's  object,  it  naturally  followed  that  he 
would  make  a  difference  in  the  case  of  arrogation.  A  person 
arrogated  being,  as  has  been  said,  under  no  one's  poieataSy  in 
no  one's  fisimily,  can  lose  nothing  by  giving  himself  in  arroga- 
tion.    Therefore  it  was  enacted  (C.  8,  48,  10,  5)  that  the  old 
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law  Hhould  remain  in  force  in  the  case  of  arrogation ;  and 
consequently  the  arrogated  person  fell  tinder  the  pot^stae,  and 
became  a  member  of  the  femily  of  the  person  that  arrogated 
him.  The  enactment,  with  the  same  purpose^  exempts  from 
the  change  those  cases  where  a  father  or  other  ancestor 
adopted  a  child  or  other  descendant.  Such  cases  were 
necessarily  rare,  but  they  might  occur. 

Ulustrationa, 

A  has  a  daughter  B,  whose  son  C  is  under  the  potettas  of  his  father.  The  father 
gives  C  in  adoption  to  A.     A,  being  an  ancestor,  will  acquire  the  poUstxu. 

A  has  a  son  B  whom  he  emancipates.  After  emancipation  B  has  a  daughter  C, 
bom  under  his  potetttu.  B  gives  C  in  adoption  to  A.  A  thus  acquires  the  potestas 
over  C. 

A  has  a  son  B,  and  B's  son  C,  both  under  his  potesUu.  A  emancipates  B,  but  not 
C.    A  afterwards  gives  C  in  adoption  to  B.    B  acquires  the  potesku  over  O. 

n.  The  form  of  adoption  of  those  alieni  juris. 

1.  The  ancient  fictitious  sale.  This  was  a  fictitious  suit 
founded  on  the  law  of  the  XII  Tables,  which  imposed  a  for- 
feiture of  the  potestas  on  the  father  who,  with  barbarous  cruelty, 
should  subject  a  son  three  times  to  a  sale. 

And  further,  parents,  when  they  have  given  their  children  to  be  adopted, 
cease  to  have  them  in  their  potestas,  A  son  given  to  be  adopted  is  thrice 
conveyed  by  mancipation,  with  two  manumissions  between ;  just  as  is  usually 
done  when  a  father  lets  a  son  go  from  his  potestas^  and  so  makes  him  sui 
juris.  Next,  he  is  either  reconveyed  to  the  father,  and  from  him  before  the 
Praetor  claimed  by  vindicatio  as  a  son  by  the  adoptive  father,  and  in  the 
absence  of  any  contrary  claim  is  made  over  by  the  Praetor  to  him  as  his  son ; 
or  he  is  not  reconveyed  to  the  father,  but  by  an  in  jure  cessio  is  given  up  to 
the  claimant  {vindicantt)^  by  the  person  holding  him  under  his  third  con- 
veyance by  mancipation.  But  undoubtedly  it  is  more  convenient  to  have 
the  reconveyance  to  the  father.  As  regards  other  descendants,  male  or 
female,  one  conveyance  is  enough ;  and  they  are  either  reconveyed  to  the 
ascendant  or  not.  The  same  formalities  are  observed  in  the  provinces 
before  the  governors.    (G.  i,  134.) 

The  form  of  transfer  by  mancipation  is  given  by  Gaius. 
(G.  1,  119.)     (See  Mancipium.) 

Adoption  by  sale  thrice  repeated  involved  two  different  stages,  which  ought  to  be 
kept  separate.     A  has  a  son  B,  whom  he  proposes  to  give  in  adoption  to  C.     B  is  in 
A's  potestas,  and  it  is  desired  to  take  him  out  of  A's  potestas  and  place  him  in  ^||^  fi 
potestas.    This  is  a  twofold  operation. 

(1.)  How  is  B  to  be  taken  out  of  A's  potestas  t  It  is  at  this  stage  of  the  transfer 
that  the  law  of  the  XII  Tables  has  been  forced  into  use.  A  mandpates  B  to  C, 
and  C  manumits  B  by  the  vindictaj  as  in  the  manumission  of  a  slave.  The  effect  of 
this  manumission  is  that  B  relapses  into  the  potestas  of  A.  Again  A  mancipates 
B  to  C,  and  again  C  manumits  B,  thus  restoring  him  to  the  potestas  of  A.    For  the 
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tidrd  and  last  time  A  maneipateB  B  to  C,  and  by  this  third  sale  forfeits  the  poUaUu. 
B 18  now  held  by  C  as  his  property  (in  maiKiipio),  as  %  kind  of  <dukttel ;  but  it  is  desired 
not  to  make  him  a  chattel,  but  a  son  of  G.    Then— 

(2.)  How  is  B  to  be  converted  from  a  chattel  (fnatncvpiwai)  to  a  son  ?  In  other  words, 
how  is  B,  who  is  no  longer  under  the  potesttu  of  A,  to  be  brought  under  the  potuUu  of 
G?  Gains  in  the  text  points  out  two  ways  in  which  this  might  be  done,  (l**)  The 
first  consists  of  Uie  following  steps  : — After  the  third  sale,  0  mancipates  B  back  again 
to  A,  who  now  retains  B,  not  as  his  son,  but  as  property  {in  mane^no).  C  now 
i^ypeals  to  the  Piaetor,  and  by  the  proper  suit  (vindietUio)  claims  B  as  his  son.  A 
makes  no  0|^>o8ition,  and  therefore  the  Praetor  adjudges  B  to  C  as  his  son.  G  now 
holds  B  under  his  potuUu  by  %  judgment  of  a  court  of  law.  This  is  the  procedure 
reeonunended  by  Gains  in  the  text. 

(2^)  The  o&er  mode  is  somewhat  different,  and  will  meet  easily  be  understood  by 
giriiig  the  steps  from  the  very  beginning  : — 

(a)  A  mancipates  B  to  G  or  D,  and  G  or  D  manumits  B. 

(ft)  A  again  mancipates  B  to  G  or  D,  and  G  or  D  manumits  B. 

(c)  A  mancipates  B  to  D. 

(4)  G  sues  {vmdieat)  D,  and  dums  B  as  his  son. 

(e)  D  makes  no  objection. 

if)  Tke  Praetor  thereupon  adjudges  B  to  G  as  his  son. 

TUs  form  might  be  resorted  to  before  any  munidpal  magistrate  that  had  jurisdiction 
over  the  andent  forms  of  procedure— Z«^  actionea,    (Paul,  Sent.  2,  25,  4.) 

2.  Adoption  by  simple  declaration  before  a  magistrate. 

By  the  magistrate's  authority  we  adopt  those  in  the  poiestas  of  their 
ascendants,  whether  of  the  first  degree — children,  namely,  as  a  son  or  daughter; 
or  of  a  lower  degree,  as  grandson,  granddaughter,  great-grandson,  great 
granddaughter.    Q.  i,  ii,  i ;  G.  i,  99.) 

In  the  time  of  Diocletian,  it  appears  (C.  8,  48,  4)  that 
adoption  conld  not  be  eflfected  by  written  instruments,  but  only 
by  tiie  solemn  form  in  the  presence  of  the  Praetor.  Justinian 
abolished  the  sales  and  manumissions,  substituting  a  mere 
declaration,  recorded  in  writing.     (C.  8,  48,  11,  A  J).  530.) 

But  if  a  father  gives  a  son  that  he  has  inpoUstate  to  his  father  or  grand- 
fither  by  birth  to  be  adopted,  in  accordance  with  our  constitutions  on  this 
subject — ^that  is,  if  this  is  declared  with  due  formalities  before  a  qualified 
judge  in  the  presence  of  both  adopted  and  adopter  without  opposition  from 
either, — then  th^  jus poUsiatis  is  at  an  end  as  regards  the  father  by  birth. 
But  it  passes  over  in  such  a  case  as  this  to  the  adoptive  father ;  for  in  his 
person  adoption,  as  we  have  already  said,  is  most  full.    (J.  i,  12,  8.) 

An  informal  adoption  could  be  confirmed  on  petition  to  the 
Emperor  (D.  1,  7,  38),  but  only  after  hearing  any  objectors 
who  might  offer  themselves.     (D.  1,  7,  39.) 

in.  Resfa'aints  on  adoption  (also  on  arrogation). 

I.  The  question  that  has  been  raised,  whether  a  younger  man  can  adopt 
an  older,  is  common  to  both  forms  of  adoption.  (G.  i,  106.)  A  younger 
man,  it  is  settled,  cannot  adopt  an  older.  For  adoption  copies  nature; 
and  it  is  a  gross  violation  of  nature  that  a  son  should  be  older  than  his 
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father.  He  therefore  that  is  taking  to  himself  a  son,  whether  by  arrogation 
or  by  adoption,  ought  to  be  by  the  full  period  of  puberty — ^by  eighteen 
years,  that  is — ^his  senior.    Q.  i,  ii,  4.) 

So  in  adopting  a  person  as  a  grandchild,  there  must  be  a 
disparity  of  not  less  than  36  years. 

2.  Women,  too,  cannot  adopt ;  for  not  even  their  children  by  birth  are  in 
ih^ix  potestas.  But  by  the  Emperor's  goodness  they  are  allowed  to  adopt, 
to  comfort  them  for  children  they  have  lost    (J.  i,  11,  10  ;  G.  i,  104.) 

This  permission  was  granted  by  Diocletian  and  Marimian,  A.D.  291.  The  woman 
did  not  acquire  the  poteatcut  but  only  such  rights  as  she  would  have  had  if  the  petaon 
adopted  had  been  her  legitimate  child.     (C.  8,  4S,  5.) 

3.  It  is  common  to  both  forms  of  adoption  that  even  those  that  cannot 
beget  (as  spado fus)  can  adopt,  but  those  that  have  been  made  eunuchs  cannot. 
(J.  I,  11,9;  G.  I,  103.) 

4.  Adoption  could  not  be  repeated.  One  that  hzs  adopted  a 
person,  or  given  him  in  adoption,  or  emancipated  him,  cannot 
afterwards  adopt  him.    (D.  1,  7,  37,  1.) 

But  a  son  adopted  either  by  authority  of  the  people  or  before  the 
Praetor  or  a  Provincial  Governor,  may  be  given  over  to  some  one  else  to  be 
adopted.    (G.  i,  105.) 

Adoption  by  Testament  never  existed.  Julius  Caesar  did 
indeed  name  C.  Octavius  as  his  son,  but  the  direction  had  no 
vaUdity  except  as  an  injunction  to  the  people  to  sanction  the 
act.  It  required  to  be  consummated  by  a  lex  curiaia.  Another 
case  is  mentioned  in  the  Digest.  (D.  37,  14,  12.)  Seius  died, 
leaving  a  will,  in  which  he  named  his  freedman  Julius  his  son, 
and  named  him  heir  along  with  his  other  children.  The 
nomination  was  void. 

C.  Forfeitiu'e  of  independence  for  ingratitude. 

A  son  or  daughter  who  had  been  emancipated  from  the 
potestas  was  not  absolved  from  all  ties,  and,  as  in  the  case  of 
slavery,  might  forfeit  their  independence.  This  forfeiture  was 
the  penalty  for  grossly  insulting  the  paterfamilias  who  had 
emancipated  them,  or  doing  him  some  grave  injury.  (C.  8, 60, 1 
C.  Th.  8,  14,  1.) 

Divestitive  Facts. 

• 

A.  Voluntary  divestitive  facts  by  the  act  of  the  parties 
[Emancipatio]. 

Emancipation  was  a  voluntary  act  on  both  sides ;  the  pater- 
familias could  not  (ordinarily)  be  compelled  to  emancipate  his 
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fiUus/amiUaSy  and  the  filivsfamiUas  could  not  be  emancipated 
against  his  wiU.     (D.  1,  7,  31 ;  C.  8,  49,  4 ;  Nov.  89,  11.) 

Guldren,  whether  by  birth  or  by  adoption,  have  ahnost  no  way  of  forcing 
a  parent  to  let  them  go  free  from  his  poUstas,    (J.  i,  12,  10.) 

An  exception  was  made  when  a  person  under  the  age  of  puberty  had  been 
aiTogated  ;  on  reaching  that  age  he  was  allowed  to  prove  that  the  arrogation  was 
mjnrions  to  his  interests,  and  the  arrogating  paterfamilicu  was  obliged  to  emancipate 
(D.  1,  7,  32  ;  D.  1,  7,  33.) 


We  ought  to  note  further  that  a  man's  discretion  in  choosing  whom  he 
will  free  from  his  potestas  is  altogether  unrestrained.  If,  for  instance,  he 
has  a  son  and  a  grandson  or  granddaughter  by  him  in  his  potestas^  he  may 
let  the  son  go  free  from  th^  potestas,  but  keep  the  grandson  or  granddaughter. 
Conversely  he  may  keep  the  son  in  his  potestasy  but  manumit  the  grandson 
or  granddaughter ;  and  of  course  this  must  be  understood  of  a  great-grand- 
son also,  or  a  great-granddaughter.  Or  finally,  he  may  make  all  sui  juris. 
ej.  I,  12,  7  ;  G.  I,  133.) 

I.  The  form  of  emancipation. 

1.  The  most  ancient  form,  based  on  the  triple  sale. 

By  emancipation,  too,  children  cease  to  be  in  Xhe  potestas  of  their  parents. 
A  son  must  be  thrice  conveyed  by  mancipation  before  he  goes  out  from  the 
parental  potestas j  all  other  children,  whether  male  or  female,  once  only. 
For  the  law  of  the  XI 1  Tables  refers  to  the  person  of  a  son  alone,  when  it 
speaks  of  three  conveyances,  in  these  words  : — "  If  a  father  sells  a  son  thrice, 
let  the  son  be  free  from  the  father."  It  is  done  thus  :— The  father  conveys 
the  son  by  mancipatio  to  a  third  person ;  that  third  person  manumits  the 
son  by  vindicta,  and  thereupon  the  son  returns  into  his  father's  potestas. 
The  father  a  second  time  conveys  the  son  either  to  the  same  third  person  or 
to  some  one  else  (usually  to  the  same) ;  he  again  in  like  manner  manumits 
the  son  by  vindicta,  and  thereupon  the  son  once  more  returns  into  his  father's 
potestas.  Then  a  third  time  the  father  conveys  him  either  to  the  same  third 
person  or  lo  some  one  else  (but  usually  to  the  same) ;  and  by  that  third  con- 
▼e3rance  the  son  ceases  to  be  in  the  father's /i7/^jAw,  even  although  he  is  not 
yet  manumitted,  but  is  still  in  causa  mancipii.    (G.  i,  132.) 

So  far  the  account  in  the  text  exactly  agrees  with  the  first 
part  of  the  ancient  form  of  adoption,  and  there  the  text  ends. 
The  rest  may  be  supplied  from  Gaii  Epit.  1,  6,  §  3,  4.  The 
person  to  whom  the  son  is  mancipated  is  called  fiduciary 
father  (paterfiduciariits),  because  of  the  duty  he  has  to  perform. 
K  the  fiduciary  father  were  to  manumit  the  son,  whom  he  holds 
m  mancipioy  he  would  become  in  law  the  patron  of  the  son, 
and  acquire  a  patron's  rights  of  succession  to  the  emancipated 
8on*B  property.  The  ancient  law  was  strict  and  formal;  it 
looked  only  to  the  persons  that  figured   in  its  ceremonial 
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observances.  Thus  it  was  the  individual  manumitting  a 
slave  or  son  that  became  the  patron,  even  although  he  had 
no  interest  in  the  slave  or  son,  but  acted  in  the  fictitious  pro- 
ceedings the  part  of  a  mere  lay  figure.  Such  a  result  it  was 
usually  an  object  to  avoid.  A  father  emancipating  a  son 
would  naturally  wish  to  retain  the  rights  of  a  patron,  and 
not  to  cut  himself  off  from  the  inheritance  of  his  son.  This 
object  was  accomplished  very  simply.  After  the  third  sale,  the 
fiduciary  father  mancipated  the  son  to  the  natural  father,  who 
thereupon,  holding  his  son  in  mancipio,  himself  performed  the 
ceremony  of  manumission  by  the  vindicta,  and  became  his  son's 
patron. 

At  some  period  the  Praetor  intervened  to  prevent  the 
fiduciary  father  from  fraudulently  acquiring  ihe  rights  of 
patronage  by  manumitting  the  son,  and  made  the  natural 
father  in  every  instance  the  patron.     (J.  1,  12,  6.) 

The  steps  in  a  formal  emancipation  were  as  follows  :— A  desires  to  emancipate  his 
son  B.  G  is  the  pctterfiduciariut,  the  fictitious  purchaser.  (1.)  A  mancipates  B  to 
C,  and  C  manumits  B  by  the  vindicta.  (2.)  A  again  emancipates  B  to  C,  and  G 
manumits  B  as  before.  (8.)  A  again  mancipates  B  to  C.  (4.)  G  now  mancipates  B 
to  A.     (5.)  A  manumits  B,  and  acquires  the  rights  of  patronage. 

2.  The  Anastasian  Rescript,  a.d.  503. — The  old  formal 
emancipation  necessarily  required  the  presence  of  the  parties 
to  go  through  the  fictitious  sale.  Anastasius  made  provision 
whereby  a  paterfamilias  away  from  home  might  emancipate  his 
children.  He  did  not  abolish  the  old  forms,  but  introduced  this 
novelty  as  an  additional  means  of  releasing  children  from  the 
potestaa.  A  petition  must  be  sent  to  the  Emperor,  and  his 
favourable  answer  obtained.  The  answer  must  be  registered, 
produced  in  a  court  having  jurisdiction  over  emancipation, 
and  deposited  along  with  the  petition  to  the  Emperor;  and 
if  the  persons  emancipated  were  not  infants,  their  consent 
must  be  given.  The  act  was  perfected  by  the  formal  consent 
of  the  Emperor.     (C.  8,  49,  5.) 

3.  Change  by  Justinian. 

Formerly  emancipation  was  effected  either  according  to  the  old  usage 
of  law  (by  imaginary  sales,  that  is,  with  manumissions  between),  or  by 
imperial  rescript  But  our  forethought  has  by  a  constitution  made  a 
change  in  this  for  the  better.  And  now  the  fiction  of  early  times  is  done  away 
with  ;  parents  go  direct  before  a  qualified  judge  or  magistrate,  and  let  their 
sons  or  daughters,  or  grandsons  or  granddaughters,  and  so  on,  go  free  from 
their  power  [manus.]  And  then,  under  the  Praetor's  edict,  over  the  goods  of 
such  a  son  or  daughter,  grandson  or  granddaughter,  manumitted  by  the  parent. 


Digiti 


ized  by  Google 


PATRIA  POTESTAS.  69 

precisely  the  same  rights  are  guaranteed  to  the  parent  as  are  given  to  a 
patroHus  over  the  goods  of  his  freedman.  And  further,  if  the  child,  son, 
daughter,  or  whatever  it  may  be,  is  still  under  puberty,  the  parent  by  the 
manumission  becomes  its  tutor.    (J.  i,  12, 6.) 

B.  Divestitive  facts  by  operation  of  law. 

Under  this  head  are  grouped  the  various  facts  that  dissolved 
the  potestas^  irrespective  of  the  wishes  of  the  paterfamilicu. 
These  facts  are  either  not  acts  of  the  paterfamilias  or  JUius^ 
famliasy  or  acts  not  done  with  a  view  to  dissolve  the  potestaa. 

L  The  death  of  a  person  subject  to  any  potettas  is  a  dives- 
titive fact  with  reference  to  that  person ;  but  the  death  of  the 
paierfamilias  does  not  always  release  a  filiusfamilias  &om  the 

Let  us  see  now  how  persons  aUeni  juris  are  freed  from  those  rights  over 
them.  As  for  slaves,  how  they  are  freed  from  poiestas  may  be  understood 
from  what  we  have  said  above  in  regard  to  their  manumission.  Those 
agam  in  an  ascendant's /<7/^r^Aw,  on  his  death  become  sui  juris.  But  here  a 
distinction  is  taken.  For  on  the  death  of  a  fether,  undoubtedly  in  any  case 
his  sons  or  daughters  become  sui  juris.  But  on  the  death  of  a  grandfather 
it  cannot  be  said  that  in  any  case  his  grandsons  and  granddaughters  become 
sui  Juris,  but  only  if  after  the  death  of  the  grandfather  they  are  not  to-  fall 
under  the /^/tfj/iw  of  their  faither.  Therefore,  if  on  the  death  of  the  grand- 
father, their  father  is  both  alive  and  in  th^fioUstas  of  his  father,  then  after 
the  decease  of  the  grandfather  they  come  to  be  in  th^  potestas  of  their  father. 
H  however,  their  faither,  at  the  time  the  grandfather  dies,  is  either  already 
dead  or  out  of  his  father's  potestas,  then  the  grandchildren,  because  they 
caanot  fall  under^their  father's /^/^j'/iw,  become  sui  juris.  (J.  i,  12,  pr. ;  G.  i, 

IL  Any  change  of  a  capital  status  (cogtft^  deminiUio)  suffered 
hjiLJUiu$/amtlias  takes  away  the  potestas  of  his  paterfamilias; 
*nd  the  same  result  is  produced  by  any  change  of  a  capital 
status  of  the  paterfamilias.     (D.  4,  5,  1.) 

A  slave  on  manumission  suffers  no  minutio  capitis,  because  he  had  no 
ct»puL    (J.  I,  16,  4.) 

Where  the  change  is  one  of  dignity  rather  than  of  status,  there  is  no 
uttnuHo  ct^iis.  And  therefore  it  is  agreed  that  when  a  man  is  removed  from 
the  Senate  he  undergoes  no  minutio  capitis,    (J.  i,  16,  5.) 

As  caput  includes  the  three  principal  heads  of  status, — ^liberty, 
citizenship,  and  family  rights, — ^it  may  suffer  a  reduction  accord- 
ing as  one  or  more  of  these  elements  are  taken  away.  The 
withdrawal  of  liberty  necessarily  involves  the  loss  both  of  citi- 
zenship and  of  fitmily  rights.    This  is,  in  feet,  the  entire  destruo^ 
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tion  of  cafftit^  and  is  called  the  greatest  reduction  of  status 
(maxima  deminutio  capitis).  The  loss  of  the  second  element, 
citizenship,  carries  with  it  the  loss  of  family  rights,  but  not  of 
liberty.  It  is  called  the  intermediate  reduction  of  status,  media 
deminutio  capitis.  The  third  element,  family  rights,  may  be 
changed  or  modified  without  affecting  the  two  others.  This  is 
called  the  least  reduction  of  status  (minima  deminutio  capitis). 

Capitis  deminutio  is  a  change  from  one's  former  status.  It  is  found  in 
three  forms,  maxima^  minor  (which  some  call  media\  and  minima,  (J.  i, 
i6,  pr.  ;  G.  i,  i,  59.) 

The  changes  of  status  that  operated  as  divestitive  facts  of  the 
potestas  may  be  arranged  under  those  three  heads. 

1.  The  loss  of  liberty — Maxima  deminutio  capitis.  This  list 
includes  the  investitive  facts  of  slavery.  (See  Slavery,  Inv. 
Facts.) 

Maxima  capitis  deminutio  occurs  when  a  man  loses  at  once  his  citizenship 
and  his  freedom.  This  happens  in  the  case  of  those  that  are  made  servi 
poenae  by  a  harsh  sentence ;  freedmen,  for  instance,  condemned  for  ingratitude 
toward  their  patrons,  or  freemen  that  have  suffered  themselves  to  be  sold  in 
order  to  share  the  price.  (J.  i,  16,  i.)  A  man  made  poenae  servus  ceases 
to  have  his  sons  in  his  potestas.  They  are  made  servi  poenae  that  are 
condemned  to  the  mines  or  exposed  to  wild  beasts.  (J.  i,  12,  3.)  This 
happens,  for  instance,  in  the  case  of  those  that  quit  their  fatherland  and 
go  abroad,  either  not  giving  in  their  names  at  the  census,  or  shirking  service 
as  soldiers.  Those,  too,  that  stay,  but  suffer  themselves  to  be  sold  as  slaves, 
become  under  a  Sefiatus  Comultum  the  slaves  of  those  they  meant  to  defraud 
(and  thus  undergo  maxima  capitis  diminutio).  And  so  do  the  freebom 
women  that  under  the  Senatus  Comultum  Claudianum  become  slaves  to 
those  masters  whose  Fefusals  and  warnings  they  have  defied  by  having 
intercourse  with  their  slaves.    (G.  i,  160,  as  restored.) 

Exception. — If  an  ascendant  is  taken  by  the  enemy,  although  he  becomes 
the  enemies'  slave,  yet  his  descendants'  rights  remain  in  suspense  because  of  the 
jus  postliminii.  For  those  taken  by  the  enemy,  if  they  return,  regain  all  their 
early  rights.  The  ascendant,  therefore,  if  he  returns,  will  have  the  descendant 
in  My^  potestas  J  for  the  fiction  lA postliminium  is  that  the  captive  has  always  been 
in  the  state.  But  if  he  dies  there,  the  son  becomes  sui  juris  [whether  this 
dates  from  the  death  of  the  ascendant  among  the  enemy,  or  from  the  time 
he  was  taken,  may  be  doubted] ;  and  this  dates  from  the  time  his  father  was 
taken.  And  in  like  manner,  if  the  son  himself  or  grandson  is  taken  by  the 
enemy,  we  say  that,  because  of  the  jus  postlimimi,  the  jus  potestatis^  too,  of 
the  ascendant  is  in  suspense.  The  word  postliminium  comes  from  limen 
(a  threshold),  and  post  (afterwards).  And  the  man  that  is  taken  by  the  enemy, 
and  afterwards  comes  within  our  bounds,  returns,  as  we  rightly  say,  by  post- 
liminium. For  as  the  thresholds  in  houses  form  a  bound  to  the  houses,  so 
the  bound  of  the  Empire  is  looked  on  by  the  ancients  as  a  threshold.  Hence 
also  comes  the  word  limes^  a  sort  of  bound  and  end.    And  from  it  comes  the 
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word  postliminium^  because  the  man  returned  within  the  same  threshold 
whence  he  had  been  lost.  A  captive,  too,  recovered  when  the  enemy  is  con- 
quered, is  held  to  return  hy  postliminium,    (J.  i,  12,  5  ;  G.  i,  229.) 

JuM  pottUmimi. — The  rights  of  a  person  who  hy  the  hard  fortune  of  war  was  made 
a  captive  renudned  in  suspense.  By  the  fiction  of  postliminium,  introduced  doubt- 
laas  by  the  jurisconsults  (naturalis  o/equiiat,  D.  49,  15,  19,  pr.),  if  the  captive 
returned,  he  was  placed,  as  far  as  might  be,  in  the  same  position  as  if  he  had  never 
left  his  native  country  ;  but  if  he  died  in  captivity,  this  fiction  had  no  place,  and  he 
VIS  Hierefore  held  to  have  died  a  slave. 

If  only  the  interests  of  the  captive  had  been  at  stake,  probably  no  effort  would  have 
been  made  to  modify  the  law  ;  but  the  death  of  a  freebom  citizen  as  a  slave  had  an 
bjorious  effect  upon  his  family.  If  a  slave,  how  cpuld  his  children  inherit  from 
him!  (D.  50,  16,  3, 1.)  To  stretch  the  fiction  of  pottliminiwn  to  this  case  seems  to 
have  been  too  bold  a  course  for  the  jurisconsults,  and  accordingly  the  knot  was  left  to 
be  cut  by  statute.  In  B.C.  81  the  lex  Comdia  created  a  fiction  analogous  to,  but 
extending  further  than,  potitlimMiium,  It  provided  that  if  a  captive  died  in  captivity 
his  death  should  be  held  to  date,  not  from  the  actual  moment  of  his  decease,  but  from 
the  time  he  was  captured  ;  so  that,  although  he  lived  a  prisoner,  he  died  free.  (D.  49, 
15,  18.).  This  convenient  fiction  prevented  the  ill  consequences  that  would  have 
ntolted  from  striking  out  in  a  family  a  link  in  the  chain  of  hereditary  succession. 

The  fiction  of  po9Uiminiu,m  applied  when  persons  or  property  were  taken  by  an 
enemy  or  a  foreign  power,  and  afterwards  returned  or  were  recovered.  It  was  not 
essential  that  there  should  be  a  state  of  war ;  it  was  sufficient  if  a  foreign  state,  bound 
by  no  treaty  of*  friendship  with  Rome,  seized  the  person  or  property  of  any  Roman 
dtizen.  (D.  49, 15, 12.)  But  capture  by  robbers  or  pirates,  or  by  one  of  two  parties 
in  a  dvil  war,  did  not  change  the  legal  position  of  the  persons  or  property  seized  :  the 
persons  in  law  continued  free,  the  property  in  law  still  belonged  to  its  rightful  owners, 
and  consequently  no  occasion  arose  for  the  fiction  oi  postliminium,  (D.  49, 15,  21, 1.) 
llie  necessity  for  such  a  fiction  arose  from  the  fact  that  ancient  law  regarded  capture  in 
war  as  a  lawful  title  to  the  person  as  well  as  the  property  of  the  enemy.  A  Roman 
taken  prisoner  was  regarded  by  his  own  law  as  a  slave,  as  well  as  by  the  law  of  the 
state  that  made  him  prisoner.  Consequently,  while  in  a  state  of  captivity  or  slavery, 
he  could  acquire  no  rights,  and  the  period  of  his  captivity  was  a  period  of  civil  death. 
Bat  if  the  capture  were  not  lawful,  the  legal  ci4>acity  of  the  person  remained  imim- 
paired,  and  he  was  not  debarred  from  the  acquisition  of  rights,  although  he  was  pre- 
vented from  the  exercise  of  them. 

The  fiction  of  postliminium  applied  both  to  persons  and  property  taken  by  the  enemy, 
but  there  is  convenience  in  taking  the  two  cases  separately.  As  applied  to  free  persons 
made  captives  and  slaves,  postliminium  has  by  modem  writers  been  called  acHvum ; 
spplied  to  slaves  or  other  property  taken  by  an  enemy,  passiyum. 

1.  PosUimimum  in  case  of  free  persons  taken  prisoners  and  made  slaves.  Such 
persons  do  not  get  the  benefit  of  the  fiction  unless  their  capture  has  been  against  their 
will    (C.  8,  51,  19.) 

Illustrations, 

Soldiers  who  suirendered  with  arms  in  their  hands  were  heldr,to  be  made  captive  by 
Aeir  own  wiIL     (D.  49, 15,  17.)    So,  of  course,  deserters.     (D.  49,  15,  19,  4.) 

k  treaty  of  peaoe  has  stipulated  for  the  return  of  all  prisoners  of  war.  Whoever 
remams  with  the  enemy  after  the  return  of  peace  was  held  to  be  in  voluntary  cap- 
tivity.   (D.  49, 15,  20.) 

A  ion  under  poUttat  deserts  to  the  enemy.    Although  in  regard  to  his  paterfamilias 
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he  iDAj  be  looked  on  as  property  (D.  49, 15,  14),  still  the  law  pr^erred  to  Tiew  him 
•imply  as  a  citizen,  and  therefore  his  return  did  not  again  bring  him  under  the  fCfUiUu, 
The  reason  assigned  is  quaint :  that  if  the  father  loses  him,  it  is  no  more  tiian  his 
fatherland  has  done  \  and  that  with  the  Romans  from  of  old  discipline  held  the  first 
place,  parental  affection  the  second.  The  decision  is  sound  enough  without  the  aid  of 
these  somewhat  ponderous  fictions.     (D.  49,  15,  19,  7. ) 

A  person  is  entitled  to  the  benefit  of  jx>st{im»»fum  when  he  has  returned,  by  what- 
ever means,  within  the  frontier  of  his  own  country,  or  of  a  friendly  power  (D.  49,  15, 
ld«  S)»  provided  he  has  no  intention  of  returning.  (D.  49,  15,  26.)  Thus  Reguloa 
was  sent  from  Carthage  to  beg  for  favourable  terms  of  peace  to  the  Oarthaginiana. 
With  the  full  intention  of  returning,  he  gave  advice  to  continue  hostilities,  and 
returned.  His  status  as  a  captive  was  not  for  a  moment  affected  by  his  abaenoe 
from  Carthage,  since  he  had  the  intention  of  returning.    (D.  49, 15,  5,  8.) 

The  effect  of  posUiminiwn  is  that  the  returned  eaptive  enjoys  all  the  rights  that  have 
accrued  to  him  during  the  period  of  his  captivity. 

A  woman  is  made  captive  and  enslaved.  During  her  captivity  her  mother  dies. 
On  returning  from  captivity  she  can  daim  her  mother's  prdperty  as  hers.    (C.  8, 51, 14.) 

A  is  taken  captive  while  his  wife  is  with  child,  f^  gives  birth  to  a  son  (B),  who 
grows  up,  marries,  and  has  a  child  (C).  After  the  birth  of  C,  A  returns.  0  is  under 
the  potettat  of  A.     (D.  49, 15,  28.) 

A  husband  and  his  wife  are  taken  captive.  In  ci^vity  she  gives  birth  to  a  child. 
On  their  return  this  child  falls  under  its  father's  potestoi,  althoagh  it  was  bom  of  ci^ 
tive  parents,  and  therefore  a  slave.     (D.  49,  15,  25.) 

A  husband  is  made  a  prisoner.  On  his  return  he  finds  his  wife  married  to  another. 
He  cannot  claim  his  wife,  because  marriage  rested  solely  upcm  the  consent  of  both 
parties ;  but  his  wife  is  liable  to  the  penalties  attached  to  improper  repudiation. 
(D.  49, 16,  8  ;  D.  49,  15, 14,  1.) 

2.  PotUvnUnium,  as  applied  to  property,  had  a  somewhat  different  shade  of  meaning. 
The  capture  of  goods  or  land  by  an  enemy  operates  as  a  divestitive  fact  of  the  owner- 
ship. After  capture  the  former  owner  has  no  longer  in  law  any  right  If,  however, 
the  property  is  recovered  from  the  enemy,  such  recovery  is  made  a  re-investitive  fact  to 
the  former  owner.  When  the  enemy  was  expelled  from  land  occupied  by  them,  tiie 
land  reverted  to  its  former  owners,  and  was  not  confiscated  or  given  as  prize  of  war. 
That  land  only  was  to  be  confiscated  whidi  was  taken  from  the  enemy.  (D.  49,  15, 
19,  10.)  In  Uke  manner,  slaves  were  restored  to  their  former  owners.  (C.  8,  51,  10; 
D.  49,  15,  19,  5.)  Property  thus  restored  was  accompanied  with  all  burdens  and 
limitations.      Thus,  if  it  was  subject  to  usufruct,  the  usuhnct  revives.     (D.  7, 4, 26. ) 

PotiUminium  was  admitted  in  favour  of  land,  slaves,  ships  of  war  or  merchant  ships 
—not,  however,  fishing  vessels  or  pleasure-yachts  (D.  49,  15,  2,  pr.};  and  horses 
(D.  49,  15,  2,  1)  ;  but  not  armour,  which  could  not  be  lost  without  diagn^oe  (D.  49, 
15,  2,  2),  nor  clothes.  (D.  49,  15,  8.)  A  prisoner  taken  from  the  mines  was  sent 
back  to  his  punishment.     (D.  49, 15,  12, 17.) 

2.  Liberty  is  retainedy  but  citizenfihip  lost.    Media  ctxpitU  ^ 
deminutio. 

V.  Latin  colonistB. 

In  the  old  times,  when  the  Roman  people  were  still  planting  colonies 
in  the  Latin  districts,  a  man  that  by  a  father's  command  had  gone  to 
join  a  Latin  colony  ^ent  out  in  that  way  from  under  the  potesias.  For 
they  that  thus  withdrew  from  the  citizenship  of  Rome  were  received  as  citizens 
of  the  new  sute.    (G.  i,  131.) 
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2*.  BaniBhrnent  xmaccompanied  with  imprisonment.  Aquae 
€t  ignU  interdietio. 

The  deminuHo  capitis  is  minor  (lesser)  or  media  (intermediate)  when 
citizenship  is  lost,  but  freedom  retained  ;  as  in  the  case  of  a  man  shut  out 
from  the  use  of  fire  and  water,  or  transported  to  an  island  (used  as  a  penal 
setdcment).    (J.  i,  i6,  2  ;  G.  i,  161.) 

Since  a  man,  that  for  some  crime  is  shut  out  under  a  penal  law  from  the 
use  of  fire  and  water,  loses  thereby  his  citizenship,  it  follows  that  because 
he  is  in  that  way  removed  from  the  number  of  Roman  citizens  just  as  if  he 
were  dead,  his  children  cease  to  be  in  his  poiestas.  For  reason  will  not 
suffer  a  man  in  the  condition,  of  an  alien  to  have  a  Roman  citizen  in  his 
Potestas,  And  by  parity  of  reasoning,  if  a  man  in  his  izXiaiti^^  potestas  is  shut 
out  from  the  use  of  fire  and  water,  he  ceases  to  be  in  his  father's  potestas. 
For  equally  reason  will  not  suffer  a  man  in  the  condition  of  an  alien  to  be  in 
a  Roman  hithtfs potestas.    (G.  i,  128.) 

3*.  Deportation.    Deportatio  insulae. 

Callistratus  included  deportation  and  simple  banishment 
among  the  punishments  that  involved  the  loss  of  liberty.  (D. 
50, 13,  5,  3.)     But  Justinian  holds  a  milder  view. 

Since  a  man  that  for  some  crime  is  transported  to  an  island  loses  his 
citizenship,  it  follows  that  because  he  is  in  that  way  removed  from  the 
number  of  Roman  citizens  just  as  if  he  were  dead,  his  children  cease  to  be 
in  Ins  potestas.  And  by  parity  of  reasoning,  if  a  man  in  his  father's  potestas 
is  transported  to  an  island,  he  ceases  to  be  in  that  potestas.  But  if  by  the 
Emperor's  goodness  they  are  restored,  they  r^^n  in  every  respect  their 
early  status.    (J.  i,  12,  i.) 

Fathers  that  are  banished  {relegatt)  to  an  island,  keep  their  children  in 
their  potestas.  And  conversely,  children  that  are  banished  remain  in 
their  parent's  potestas.    (J.  i,  12,  2.) 

I>eporiation  to  an  island  was  introduced  by  Augustus  to  avoid  the  ill  consequences 
of  allDwiiig  a  crowd  of  banished  men  to  meet  wherever  they  pleased.  It  was  banish- 
ttSBt  lor  life.  (D.  48,  22,  18,  1.)  The  deported  prisouer  could  buy  and  seU,  and 
mSUBt  Into  all  the  contracts  that  were  considered  to  arise  from  the  Jm  OenUum, 
(D.  48,  19, 16.) 

B^egatkm  or  exile  {exUium)  is  a  {urohibition  against  entering  one*s  province  or 
Bome^  or  any  particular  district^  either  for  life  or  for  a  limited  term.  (D.48.  22,  14.) 
It  may  abo  be  restriction  to  an  island  or  to  any  particular  place  {lata  Juga).  (D.  48, 
22;  7  ;  D.  48,  22,  5.)  It  involved  no  forfeiture  of  property  or  loss  of  staitu, 
and  was  simply  a  restriction  of  locomotion.     (D.  48,  22,  4  ;   D.  48,  22,  18.) 

4*.  Desertion  to  the  enemy.    (D.  4,  5,  5, 1.) 
3.  CapUis  deminuHo  mtnuno. 

O^tis  deminutio  is  minima  (least)  when  both  citizenship  and  freedom  are 
kqjt,  but  the  man's  sttUus  undergoes  a  change.  For  instance,  when  persons 
Sid  juris  come  to  be  cUieni  jurisy  or  vice  versa;  [in  the  case  of  persons 
adopted,  of  women  that  make  a  coemption  and  of  persons  given  by  mancipation, 
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or  manumitted  therefrom.  So  for  does  this  go,  that  every  time  a  man  is 
conveyed  by  mancipation,  or  manumitted,  he  undergoes  a  capitis  deminutic.'\ 
(J.  I,  l6,  3 ;  G.  I,  162.) 

CapUU  deminvtio,—T\iQ  meaning  of  this  expression,  like  that  of  the  cognate  tenn 
9tatu»,  has  giv^n  rise  to  much  controversial  writing.  The  difficulty  in  the  word  tUaut 
IS  that  it  is  undoubtedly  used  in  various  senses,  with  a  narrower  or  wider  extension  of 
meaning,  and  can  hardly  be  restricted  to  any  precise  technical  signification.  Capvt 
is  of  narrower  import,  and  relates  specifically  to  three  things— liberty,  citizenship,  and 
position  in  a  family.  To  these  three  element?  corresponds  each  of  certain  possible 
alterations,  and  hence  there  are  three  degrees  in  which  caput  may  be  Uuened, 

1.  The  first  question  to  be  determined  is,  whether  the  phiase,  capitis  demintUio, 
represented  a  real,  or  only  a  verbal,  generalisation  ;  in  other  words,  whether  a  change 
of  status  entailed  any  legal  consequences  on  account  of  its  being  a  capitis  deminutio. 
Thus,  arrogation  had  certain  specific  legal  effects  ;  it  subjected  a  person  who  was  9ui 
juris  to  the  potestcu  of  another  ;  but  had  it  any  consequences,  not  as  arrogation,  but  as 
a  capitis  deminutio  !  Obviously,  if  this  question  be  answered  in  the  negative,  and  if 
the  same  answer  must  be  given  in  regard  to  every  other  change  of  status,  it  foUows 
that  there  is  no  legal  importance  whatever  to  be  attached  to  the  phrase  capitis  demi^ 
nutio.  As  a  phrase,  it  may  once  have  been  elegant  and  serviceable,  although  now 
obscure  ;  but  the  question  whether  a  particular  change  of  status  is  a  capitis  denUnutio 
would  not  be  of  the  smallest  consequence  ;  and  a  controversy  on  the  subject  would  be 
a  mere  logomachy.  The  language  of  Gains  rather  encourages  the  belief  that  the 
Roman  jurists  did  attribute  some  effect  to  a  capitis  deminutio  (G.  3,  83 ;  G.  4,  88) ; 
but  in  the  time  of  Justinian  (J.  3,  10,  1)  there  was  apparently  only  one  case  (the 
obligati^  opemrum  of  a  manumitted  skve)  where  the  slightest  importance  attached  to 
a  question  of  deminutio  capitis.  The  legal  consequences,  if  any,  of  a  capitis  deminutio, 
were  so  insignificant  as  scarcely  to  call  for  notice.  This  helps,  therefore,  to  reduce  the 
importance,  if  it  does  not  remove  the  difficulty,  of  the  second  question. 

2.  What  was  meant  by  capitis  deminutio  t  Accordmg  to  Gains  (D.  4,  5,  1),  it  warn 
simply  a  change  of  status.  Savigny  proposes  to  amend  this  definition  by  adding, — a 
change  for  the  worse.  In  a  general  view,  this  addition  corresponds  to  the  facts.  Thua 
a  change  from  liberty  to  slavery  is  undoubtedly  a  change  for  the  worse ;  so  is  it  to 
lose  the  rights  of  citizenship.  When  &  paterfamilias  gave  himself  in  arrogation,  tiie 
change  may  be  described  as  a  descent  in  legal  capacity  ;  so  if  a  woman  sui  juris  fell 
under  the  manus  of  her  husband.  Again,  a  son  voider  potestas  given  by  his  father,  even 
if  only  for  form's  sake,  in  mancipio,  faUs  into  a  lower  class.  We  can  thus  understand 
how  the  transvestitive  fact  of  adoption  and  the  divestitive  fact  of  emancipation  should 
equally  be  considered  a  capitis  deminutio,  because  the  process  required  that  the  children 
should  remain  for  a  time  in  mancipio.  (D.  4,  5,  8, 1.)  On  the  other  hand,  a  son  that 
became  sui  juris  by  the  death  of  his  father,  inasmuch  as  he  obtained  his  independ- 
ence without  passing  through  thte  lower  stage  of  mancipium,  did  not  suffer  a  capUU 
deminutio.  (D.  14,  6,  3,  4.)  In  like  manner,  a  vestal  virgin  or  Flamen  Dialis,  who 
was  released  from  the  potestas  by  elevation  to  office  without  going  through  any 
form  of  emancipation,  was  held  not  to  suffer  a  capitis  deminutio.  So  far  these 
examples  go  to  prove  that  capitis  deminutio  means  a  descent  from  a  higher  to  a  lower 
status,— from  liberty  to  slavery,  from  independence  to  subjection  {potestas  or  manus), 
or  from  a  higher  to  a  lower  form  of  subjection  {potestas  or  manus  to  manc^num).  On 
the  other  hand,  elevation  to  independence,  provided  it  was  not  achieved  by  passing 
through  the  state  of  mancipium,  was  not  a  deminutio  capitis.  But  these  cases  do  not 
exhaust  the  possibilities  of  descent  in  legal  capacity.  A  woman  sui  juris  passing  into 
the  manus  of  her  husband,  undoubtedly  changed  her  legal  capacity  for  the  worse  ;  but 
a  woman  that  passed  directly  from  the  potestas  of  her  father  to  the  manus  of  her 
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hubuid,  saffbred  %  diange  of  MteUus,  but  not  a  descent  in  ttatut.  But  the  texts 
(6. 1,  162 ;  G.  4,  38)  seem  to  refer  equally  to  both  cases  as  examples  of  capitis 
demmuiio.  Savigny  endeavours  to  remove  the  objection  from  these  passages, — not 
altogeUier  without  sucoeBS ;  but  he  does  not  get  over  the  absence  of  a  link  of  evidence 
that  sannot  well  be,  spared.  The  great  objection  to  Savigny's  theory  is  found  in  a 
ptsssge  from  Paul  (D.  4, 5, 3,  pr.),  which  states  that  the  children  of  a  person  arrogated 
nSet  a  capitis  deminuHo  by  the  arrogation  of  the  father,  although  it  makes  no  change 
to  tiiem,  but  is  merely  a  transfer  from  the  potestas  of  one  person  to  the  potestas  of 
aootho'.  Savigny  admits  that  this  passage  is  wholly  ^irreconcilable  with  his  views, 
and  argues  at  great  length  that  Paul  made  a  mistake,  and  was  wrong  in  holding  that 
osae  to  be  an  example  of  capitis  demiwutio.  The  point  would  have  been  of  the  smallest 
practical  importance  to  a  Roman  lawyer  practising  in  the  time  of  Justinian ;  and  it 
Mtfoely  seems  necessary  to  force  ourselves  to  a  judgment  one  way  or  the  other. 

nL  A  paterfamilias  forfeited  his  potestas  by  gross  misconduct. 

1.  A  father  that  compelled  his  daughter  to  prostitute  herself, 
forfeited  his  potestas.     (C.  1,  4,  12 ;  C.  11,  40,  6.) 

2.  Exposure  of  free  children  carried  with  it  a  forfeiture  of 
the  potestas.    (C.  8,  52,  2;   C.  1,  4,  24;   Nov.  153,  1.) 

3.  The  legitimate  children  of  a  man  that  contracts  an  inces- 
tuous marriage,  are  not  only  released  from  his  potestas,  but  gain 
all  his  property,  subject  to  affording  him  maintenance.  (Nov. 
12,  2,  2.) 

IV.  Certain  public  dignities  released  .persons  from  the 
potestas. 

1.  And  further,  sons  go  out  from  the  parental  power  when  they  are 
installed  as  priests  of  Jupiter  Dialis;  girls  when  they  are  taken  for  vestal 
▼irgins.    (G.  i,  130.) 

2.  h  filiusfamilias,  although  he  has  served  as  a  soldier,  or  become  a 
senator  or  consul,  remains  in  his  father's  ^^/^j/iw.  For  service  or  the  dignity 
of  consul  does  not  free  a  son  from  a  father's  potestas.  But  under  a  constitu- 
tion of  ours,  the  crowning  dignity  of  the  patriciate,  the  moment  the  imperial 
patent  is  issued,  sets  a  man  free  from  his  father's  potestas.  For  who  could  bear 
that  a  father  might  by  emancipation  release  his  son  from  the  bonds  of  his 
potestas,  but  that  the  Emperor's  highness  should  not  be  able  to  exempt  the 
man  whom  he  has  chosen  as  father  from  another  person's  potestas  f 
U- 1, 12, 4.) 

Hie  dignity  of  the  patriciate  was  created  by  Constantine.  These  fathers  {patres) 
wore  oomunllora  to  the  £mperor,  but  had  no  jorisdiction  of  their  own.  The  rank  was 
eoofCTred  only  on  those  who  had  filled  the  office  of  Consul,  Pretorian  Prefect,  or  Master 
oC  OfEoes  (Magister  Qficiorum),     (G.  12,  3,  3.) 

3.  Justinian,  however,  subsequently  extended  the  liberation 
from  the  potestas  to  bishops  (Nov.  81,  3),  consuls,  prefects, 
masters  of  soldiers  (magistri  militum),  and  generally  to  all  the 
ofiBcials  that  were  excused  from  serving  in  the  cuHa  (Nov.  81). 
This  privilege*  was  accompanied  with  another.    These  digni- 
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taries,  although  released  from  the  potestcuj  were  suffered  to 
enjoy  all  the  rights  accruing  to  children  living  under  ihe  potestas. 
They  were  to  enjoy  the  sweets  of  liberty  together  with  the 
consolations  of  servitude. 

Remedies. 

A.  Remediee  in  respect  of  the  rights  of  the  paterfamilias.  Under  this  head  nothing 
has  to  be  added  to  the  obseryationB  made  in  the  case  of  slavery.  The  paterfamiUat 
has  the  usual  remedies  against  theft,  robbery,  damage,  or  injury. 

B.  Remedies  in  respect  of  the  investitiye  and  transvestitiTe  ^kHb. 

These  may  be  divided  into  two  groups ;   the  object  of  the  first  group  being  to 
establish  the  potestai  ;  and  the  object  of  the  seoond  group  being  subsidiaiy — ^to  remove 
.  doubts,  in  certain  cases,  in  regard  to  the  fact  of  patemi^. 
I.  Proceedings  to  establish  the  potestat, 

1.  Vindicatio.  —This  was  the  usual  real  action  by  whidi  a  title  to  any  property 
oould  be  made  oat.  It  was  employed  in  the  fiotitioas  form  of  adoption,  and  may,  if  we 
may  guess  from  a  passage  in  the  Digest  ^D.  6, 1, 1, 2),  have  been  resorted  to  occasionally 
as  a  mode  of  recoyering  a  lost  potatai. 

2.  Procedure  by  interdict^  de  liberis  exkibmdii  tt  dmcend/U.-^TioM  was  analogous 
to  the  exhibitory  interdict  by  which  the  production  of  a  freeman  in  court  could  be 
secured.  It  was  open  to  the  defendant  to  dispute  the  existence  of  the  poiUgUu, 
(C.  8,  8,  1.)  No  interdict  was  granted  if  the  son  wished  to  remain  with  the  person 
in  whose  possession  he  was.  (D.  48,  80, 5.)  The  remedy  of  4he  father  in  such  a  case 
is  given  under  the  next  head. 

The  interdict  could  not  be  brought  against  a  husband  to  produce  his  wife  to  her 
paterfanUUai  (D.  48,  30,  1,  5) ;  nor  against  a  mother,  aooording  to  a  rescript  of  the 
Emperor  Antoninus,  when  it  was  judged  best  tiiat  the  child  should  remain  with  her. 
Her  custody  of  the  child  did  not,  however,  deprive  the  husband  of  his  other  paternal 
rights.     (D.  43,  80, 1,  3  ;  D.  48,  80,  8,  5.) 

The  interdict  de  liberis  ducendis  enabled  the  pateffamilias,  when  his  fiiusfamiUas 
was  produced,  to  carry  him  off  without  resistance.     (D.  48,  80,  3, 1.) 

8.  Extraordinary  Procedure — Cognitio  Extraardinaria  or  Notio  Praetoris, 
When  it  was  not  a  third  party,  but  ^e  filiurfamiUas  himself  that  resisted  the  daim 
of  his  paterfamilias,  the  remedy  was  by  apf^cation  to  the  Praetor,  who  examinad 
whether  the  alleged  paterfamilias  had  txypotestas;  and  if  so^  gave  him  the  flim- 
familias.     (D.  48,  80,  8,  8.) 

II.  Proceedings  in  regard  to  the  fact  of  Paternity. 

The  general  rule  was  that  the  children  of  a  lawful  marriage  were  regarded  as  the 
ofibpring  of  the  husband.  This  rule  seems  to  have  been  at  one  time  absolute  ;  but  a 
Senatus  ConsuUum  was  passed  in  the  time  of  Hadrian,  enabling  a  father  to  dispute 
the  legitimacy  of  his  wife's  child  bom  during  the  marriage  (D.  25,  8,  8, 1).  Thus,  if 
he  were  away  from  home  ten  years,  and  on  Lis  return  found  that  his  wife  had  a  child 
a  year  old,  the  presumption  in  favour  of  his  paternity  would  be  destroyed.  But  where 
the  husband  had  access  to  his  wife,  he  was  not  permitted  to  disimte  the  paternity, 
unless  through  illness  the  cohabitation  had  been  interrupted,  or  his  health  had  been 
such  as  to  render  paternity  im)ios8ible.  (D.  1,  6,  6.)  Li  several  cases,  special  pre- 
cautions were  taken  to  remove  doubts  as  to  paternity. 

1.  Afteb  Divobob.     Senatus  ConsuUum  Planeianum  de  agnoseendis  Uberis. 

The  wife  affirms  the  paternity.  A  woman,  pregnant  when  divorced,  ought  within 
thirty  consecutive  days  (D.  25,  8, 1,  9)  to  notify  the  fact  to  her  divorced  husband  or 
hk  father  (if  he  is  under  his  father's  potestas),  to  give  an  opportunity  of  sending  ^^e 
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ddtful  midwites  to  azaimne  md  w»toh  her  (MJUm  intpiciendi ;  emtode$  mitkndt), 
(Fio],  Sent  2,  24,  5.)  Shoulc)  the  hoBband  neglect  this  opportunity,  he  cannot  after* 
wtrdi  dispute  the  paternity.  (D.  25,  8,  1,  8.) ,  If  the  woman  did  not  give  notice,  or 
nfond  to  admit  the  midwifes,  ihe  could  not  daim  a  maintenance  for  ttie  child  ;  but 
iti  rigiiti  were  not  in  any  other  respect  prejudiced   (D.  26,  8,  1,  8 ;  Paul,  Sent  2, 

2.  Aftkb  Ditoboe.    The  husband  affirms,  and  the  wife  denies,  her  pregnancy. 

Hub  case  seems  not  to  hare  been  provided  for  by  the  Senatus  ContuUum  Plan' 
MaiMk  It  is  dealt  with  by  a  rescript  (D.  25,  4,  1),  which  states  that  the  husband 
oiq^t  to  dioose  respectable  women  and  three  skilful  and  trustworthy  midwiyes  to 
inpect  the  diyoroed  wife.  If  the  majority  think  that  she  ia  pregnant,  she  is  to  be 
penoaded  to  admit  watchers  (cuttodes).  If  she  were  recalcitrant,  the  Praetor  could 
fine  her,  or  apply  other  modes  <d  compulsion.     (D.  25,  4, 1,  8  ;  D.  25,  4,  1,  7.) 

1  Thi  Hubbaitd  is  Dbad,  and  his  widow  asserts  that  she  ia  pregnant. 

She  is  bound  to  notify  the  fact  to  the  persons  interested  in  her  husband's  estate 
twioe  a-month.  They  may  send  five  women  to  inspect  her,  and,  at  the  proper  time, 
vatohen.     (D.  25,  4,  1, 10.) 


IIL— MANUS. 

Definition. 

In  the  course  of  Roman  history  the  relation  of  husband  and 
wife  is  presented  under  two  aspects.  In  the  first  and  earliest  the 
position  of  the  wife  was  nearly  identical  with  the  position  of  a 
slave,  or  child  under  the  potestas. 

Now  let  us  see  about  the  persons  in  our  manus—a.  right  peculiar  to 
Roman  citizens.  (G.  i,  io8.)  Potestas  applies  to  both  males  and  females  ; 
manus  to  females  only.    (G.  i,  109.) 

Uanm  was  the  name  for  the  rights  that  a  husband*  possessed 
over  his  wife.  It  could  not  be  enjoyed  by  any  one  except  a 
husband,  nor  by  a  husband  except  in  relation  to  his  wife:  but  no 
husband  had  the  manuB  in  consequence  merely  of  his  marriage ; 
he  could  acquire  it  only  in  the  ways  presently  to  be  described. 
A  wife,  if  under  her  husband's  manus^  was  caUed  mater/amiliaa ; 
if  not,  simply  uaor  or  matrona  (wife  or  matron).     (Cic.  Top.  3.) 

The  effect  of  the  manus  is  best  described  in  the  words  of 
Gains. 

Nay,  even  if  a  woman  makes  a  Coemptio  with  her  \iyx^2sAfiduciae  causa^ 
none  the  less  she  at  once  takes  the  position  of  a  daughter.  For  if  a  wife  in 
any  case,  and  for  any  reason,  no  matter  what,  is  in  her  husband's  mantiSy  it 
is  decided  that  she  obtains  the  rights  of  a  daughter.    (G.  i,  115,  ib) 

From  the  nnmber  of  phrasefl  mto  which  the  word  montM  enters,  it  was  prohahly,  as 
W  been  conjeotored,  the  original  name  for  the  powers  of  the  head  of  a  family,  what- 
«fer  the  objects — cattle,  slaves  or  children— oyer  which  they  were  exercised.    By  a 
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process  of  dififerentiation  the  ownership  of  sUres  and  other  property  came  to  be 
designated  by  ** dominium**  the  nearest  equiyalent  of  "property."  The  rights  over 
children  were  named  **poU8tas;"  oyer  free  persons,  not  as  children,  mancipium;  while 
the  original  word  **  manut  **  was  retained  only  for  the  rights  of  husbands  over  wives. 
Mancipium  comes  from  manus  and  capio — literally  what  is  taken  with  the  hand; 
manumistio,  from  manut  and  miUertf  shows  the  word  as  applied  to  slaves  and  children. 

In  its  general  characteristics  the  mamts  resembles  the 
potestas;  a  wife  was  in  law  in  no  better  position  than  a 
daughter.  But  just  as  slavery  falls  short  of  the  complete 
attributes  of  ownership,  while  the  potestds  exhibits  a  like 
advance  from  slavery,  so  the  manus  lies  still  further  away  from 
the  characters  of  ownership  than  the  potestas. 

I.  A  husband  acquired  all  his  wife's  property,  and  was  re- 
sponsible for  her  obligations  to  the  extent  of  that  property. 
(G.  2,  98 ;  G.  3,  83 ;  G.  3,  84.)  While  she  was  in  manu  she 
could  not  acquire  any  property  for  herself,  but  only  for  her 
husband.  She  could,  however,  enjoy  that  modified  and  per- 
missive form  of  ownership  granted  to  slaves  and  children; 
namely,  the  peculium. 

The  manm  was,  therefore,  incompatible  with  the  potestas :  a 
woman  that  passed  into  the  manus  of  her  husband  necessarily 
ceased  to  be  under  the  potestas  of  her  father.  But  in  the  time 
of  Tiberius  (Tac.  Ann.,  4,  16)  so  few  persons  were  found  to 
submit  to  the  inconvenience  of  the  manusy  that  there  was  a 
danger  of  an  insufficient  number  of  children  being  bom  to  pro- 
vide candidates  for  the  office  of  Priest  to  Jupiter  {Flamen 
Dialis)^  only  those  being  eligible  whose  mothers  were  under 
the  manus  of  their  husbands ;  and  an  act  was  passed  abrogating 
all  the  disabilities  of  the  manus  where  the  marriage  was  con- 
tracted by  confarreation. 

A  woman  that  merely  passes  in  manum  without  making  a  coempUo  does 
not  thereby  go  out  from  her  izxh^^s  potestas.  For  in  the  case  of  the  wife  of  the 
Flamen  Dialis^  the  lex  Asinia  Antistia  passed  at  the  instance  of  Cornelius 
Maximus  and  Tubero,  provided  that  she  was  in  manu  of  her  husband  in 
regard  to  sacred  things  alone,  but  in  regard  to  all  else  was  precisely  the 
same  as  if  she  had  never  passed  in  manum.  But  women  are  freed  from  the 
parent's  potestas  if  it  is  by  coemptio  that  they  pass  in  manumy  no  matter 
whether  of  a  husband  or  of  an  outsider.  But  those  only  are  held  to 
stand  in  the  position  of  daughters  that  are  in  a  husband's  manus, 
(G.  I,  136.) 

II.  The  husband  does  not  seem  to  have  possessed  over  his  wife 
in  manuy  within  any  period  reached  by  historical  documents,  the 
same  powers  of  chastisement  and  killing  that  he  had  over 
slaves  and  children.    He  appears,  however,  to  have  had  the 
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right  of  punisIuDg  his  wife,  with,  in  serions  cases,  an  appeal  to 
her  relatiye&  The  two  crimes,  in  the  punishtnent  of  which  a 
^e's  relatives  had  a  voice,  w^re  those  regarded  as  least  venial  in 
ancient  Rome— ^  violation  of  the  nuptial  bed,  and  drinking 
wine.  This  intervention  of  relatives  may  have  been  the  means 
hy  which  the  absolute  authority  of  the  husband  over  his 
wife's  life  was  first  eflTectually  checked.  (Dion.  Halic,  Ant. 
BoHL,  2,  25.) 

rn.  There  is  no  trace  of  the  actual  sale  of  a  wife  by  a  hus- 
band, but  a  fictitious  sale  {mancipatio)  was  the  recognised 
means  of  relieving  the  wife  fi^om  the  mantis  of  her  husband. 
Whether  this  fiction  represents  a  more  ancient  fact,  must  be  left 
to  be  determined  by  the  evidence  of  legal  institutions  similar  to 
the  manus  in  other  countries,  for  no  conclusive  testimony  on 
this  point  is  forthcoming  from  Roman  sources. 

Rights  and  Duties. 

A.  Rights  of  husband. 

L  The  husband  had  a  right  to  the  possession  of  his  wife,  a 
right  that  might  be  violated  by  theft.     (G.  3,  199.) 

IL  He  could  sue  any  person  causing  an  injuria  to  his  wife, 
but  this  did  not  depend  on  the  existence  of  the  manus,  (G.  3, 
221.) 

B.  Duties  of  the  husband. 

Gains  does  not  say  whether  a  wife  in  manu  was  subject  to 
noxal  surrender. 

Investitive  Facts. 

I.  Purchase.     Coemptio  in  manunu 

In  coemptio  women  pass  in  manum  by  mancipatio;  that  is,  by  a  fictitious 
sale.  At  this  there  must  be  present  not  less  than  five  witnesses,  Roman 
citizens  over  the  age  of  puberty,  and  also  a  balance-holder;  and  the 
woman  is  bought  for  an  as  by  the  man  into  whose  manus  she  passes. 
(G.1,113.) 

If  we  may  believe  Boethius,  marriage  was  formed  by  mutual 
interrogations:  the  man  asked  the  woman  whether  she  was 
drilling  to  be  his  materfamiiias ;  she  expressed  her  willingness, 
and  asked  in  turn  whether  he  was  willing  to  be  her  pater- 
fomlias.  This  may  have  been  the  form  when  the  manus 
^"^  dying  out  before  marriage  by  simple  contract;  but 
^hen  the  coemption  was  more  of  a  reality,  we  may  infer  that 
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the  husband  used  words  more  distinctive  of  his  proprietary 
claim — as  "I  declare  this  woman  to  be  mine"  —  Hone  ego 
multerem  meam  esse  aio.    (Boeth,  on  Cic,  Top.  8,  14.) 
n.  Prescription.     Usus. 

Fonnerly  there  were  three  ways  of  passing  in  manum — usus^farreum^ 
coemptio,  (G.  i,  i  lo.)  By  usus  a  woman  passed  in  manum  by  living  with  a 
'  man  as  his  wife  throughout  the  whole  year.  For  the  possession  of  her  for  a 
year  gave  him,  as  it  were,  a  prescriptive  right  by  usus;  and  so  she  passed 
into  her  husband's  household,  and  came  to  hold  a  daughter's  place.  The 
law  of  the  XII  Tables,  therefore,  provided  that  if  a  woman  wished  not  to 
pass  in  that  way  into  the  manus  of  her  husband,  she  should  stay  away  for 
three  nights  each  year  in  order  to  break  off  the  usus  for  that  year.  But  all 
this  branch  of  law  is  now  gone,  being  partly  taken  away  by  statutes  and 
partly  effaced  by  mere  disuse.    (G.  i,  1 1 1.) 

This  utu»  WHS  simply  the  ordinary  prescription.  When  a  Boman  dtixen  had  pea- 
session  of  anything  .(except  land)  for  a  year,  he  obtained  the  fall  rights  of  ownership. 
A  wife  was  capable  of  being  thus  held  as  property  in  her  husband's  "  fiuMiiM." 

III.  A  religious  rite— conferreation.     Confarreatio. 

In  farreum  women  pass  in  manum  by  a  kind  of  sacrifice  performed  by 
the  bride  with  K/arreumy  that  is  a  wheaten  cake  {farreus  panis)^  from  which 
the  ceremony  is  named  confarreaHo.  But,  besides,  in  order  to  establish  this 
right,  many  other  acts  and  things  are  done,  and  a  set  form  of  words  used  in 
the  presence  of  ten  witnesses.  Nor  is  this  right  disused  even  in  our  time, 
for  Uie  greater  Flamines — namely,  the  Dialis^  the  MarHcUis^  the  QuirinaliSy 
and  also  the  Rex  Sacrorum — must  be  begotten  in  marriage  celebrated  by 
confarreaHo.    And  a  Flamen  too,  if  he  marries,  must  do  so  by  confarreaHo. 

(G.I,  112.) 

It  has  been  already  stated  that  after  the  time  of  Tiberias  eofnfarrtaXicm  ceased  to 
invest  the  husband  with  the  inania,  but  gave  the  wife  a  right  to  participate  in  the 
family  sacred  rites. 

The  ceremony  of  confarreation  took  place  before  the  chief  Pontiff  (Pon({fee 
Maximtis)  and  the  Priest  of  Jupiter  {Flamen  DiaUa). 

Upon  the  relative  antiquity  of  these  modes  of  acquiring  the 
manus  Mr.  M*Lennan  makes  the  following  interesting  observa- 
tions {Primitive  Marriage,  1st  edit.,  p.  13)  : — 

"  Apart  from  the  tests  of  truth  afforded  by  the  minute 
knowledge  of  primitive  modes  of  life  and  their  classification  as 
more  or  less  archaic,  nothing  could  be  more  delusive  than 
written  history  itself.  In  Roman  law,  to  take  a  convenient 
example,  confarreaHo  has  the  foremost  place  among  the  modes 
of  constituting  marriage  (rather  say  the  mantis),  Usus  is  just 
mentioned  in  the  XII  Tables,  which  contain  a  provision  against 
a  wife  coming  into  the  manus  of  her  husband  through  usu8. 
Coemjptio  does  not  appear  in  the  old  law  of  Rome  at  all,  nor  is 
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there  any  mention  of  It  earlier  than  that,  by  Gaius.^  But  it  can 
easily  be  shown  that  usus  and  coemptio  come  first  in  order  of 
age,  and  confarreatio  later :  that  is  to  say,  the  two  former  are 
more  archaic  than  the  latter.  Yet  have  recent  learned  writers, 
overlooking  this  fact  and  the  meaning  of  legal  symbolism, 
represented  ustis  and  coemptio  as  forms  invented  and  introduced 
by  the  legislators  of  Rome,  whereby  the  Plebeians  might  have 
their  wives  in  manUy  and  enjoy  the  other  advantages  oijustae 
nvptiae ;  tisus  as  an  invention,  and  the  fictitious  sale  in  coemptio 
as  merely  a  device  of  legislative  ingenuity.  The  true  explana- 
tion of  the  late  appearance  of  both  urns  and  the  fictitious  sale 
in  the  Roman  law  is  this,  that  the  law  at  first  was  not  that  of 
the  whole  people,  but  of  a  limited  aristocracy,  who,  with  a 
Sabine  king  and  priesthood,  adopted  the  Sabine  rehgious 
ceremony  of  marriage ;  that  the  law  totally  ignored  the  Ufe 
and  usages  of  the  mass,  and  that  their  modes  of  marrying  and 
giving  in  marriage  began  to  appear,  and  to  make  their  mark  in 
the  law,  only  on  the  popular  element  in  the  city  becoming  of 
importance.  Instead  of  marriage  per  coemptionem  being  the 
invention  of  legislators,  it  was  of  spontaneous  popular  growth, 
and  must  have  been  as  old  as  the  establishment  of  peaceAil 
relations  between  tribes  and  families.  All  fictions,  or  nearly  all, 
have  had  their  germs  in  facts;  became  fictions  or  merely 
aymbolical  forms  afterwards.  And  that  the  fictitious  sale  was 
originally  an  actual  sale  and  purchase,  cannot  be  doubted  by 
any  one  who  knows  that  marriage,  by  the  form  of  actual  sale, 
has  prevailed  almost  universally  among  rude  populations.'*  In 
the  opinion  of  Mr.  M*Lennan,  the  legend  of  the  "  Rape  of  the 
Sabine  Women "  refers  to  a  still  earlier  and  ruder  form  of 
marriage,  in  which  the  bride  was  not  peacefully  bought,  but 
stolen  by  treachery  or  carried  oflF  by  violence. 

Divestitive  Facts. 

A.  Voluntary,  by  the  act  of  the  parties. 
I.  Re-purchase.    JRemancipatio, 

By  re-conveyance  (remancipatio)  also  women  cease  to  be  in  manuj  and 
Btanumission  after  the  re-conveyance  makes  them  sui  juris.  And  if  a 
voman  has  made  a  coemptio  fiducicu  causa  with  an  outsider,  she  can  compel 
him  to  reconvey  her.     But  if  a  woman  has  made  a  coemptio  with  her 

*  Ibis  is  A '  mistake.  Both  vau»  and  eo&nptio  are  mentioned  by  Cicero,  Pro 
Flaceo,fiL 
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husband,  and  wishes  to  be  reconveyed  by  him,  she  can  no  more  (directly) 
compel  him  than  a  daughter  can  a  father.  But  while  a  daughter  cannot  in 
any  way  compel  a  father,  even  if  only  an  adoptive  father,  to  reconvey  her,  a 
wife  can  by  sending  a  divorce  compel  her  husband  to  reconvey  her  just  as  if 
she  had  never  been  married  to  him.    (G.  i,  136  A.) 

The  same  form  was  probably  used  whether  the  wife  had 
fallen  into  the  manua  of  her  husband  by  coemptio  or  usiis. 

II.  Diffarreation  (Difarreatio).  We  learn  from  Plutarch 
{Quaeat.  Rom.  p.  270)  that  the  marriage  of  confarreation  was 
dissolved  by  a  sacrifice  under  the  authority  of  the  Pontiff,  who 
took  care  that  it  should  be  infrequent  and  costly.  The  sacri- 
fice is  said  to  have  required  certain  abominable  rites.  The 
wife  of  the  Flam^n  Dialis  could  not  be  divorced. 

B.  Involuntary  divestitive  facts. 

Women  in  manu  are  freed  therefrom  like  daughters  in  poUsiaUj—hy 
the  death,  for  instance,  of  him  in  whose  manus  they  are,  or  by  his  being 
forbidden  the  use  of  fire  and  water.    (G.  i,  1 37,  restored.) 

Remedies. 

We  have  no  precise  information  upon  this  head.  The  husband  could  divorce  his 
wife  when  he  pleased,  but  it  seems  from  Gaius  that  the  wife  did  not  enjoy  the  corres- 
ponding privilege.     (G.  1,  187  A.) 

Any  question  as  to  the  existence  of  tiuinui  was  probably  decided  in  the  same 
manner  as  other  questions  of  status  ;  but  upon  this  subject  Gaius  gives  us  no 
information. 


IV.— MANCIPIUM. 

Definition. 

The  subject  of  mancipium  belongs  wholly  to  the  antiquarian 
side  of  Roman  Law.  In  the  time  of  Gaius,  from  whom  the 
substance  of  our  information  is  derived,  the  mancipium  was 
(except  in  one  case)  a  purely  fictitious  legal  status,  resorted  to, 
as  has  been  seen,  in  adoption  and  emancipation. 

Those  persons  were  said  to  be  in  mancipio  who  had  been  the 
objects  of  the  ancient  form  of  the  conveyance  called  mancipation 
(mancipatio).  Slaves  were  often  called  mancipio,  although 
the  word  mancipium  is  more  generally  confined  to  firee 
persons.     (D.  1,  5,  4,  3.) 

We  have  still  to  tell  further  what  persons  may  be  in  mancipio.    (G.  i,  1 16.) 

The  persons,  then,  of  all  children,  whether  male  or  female,  in  the  parent's. 

potestas,  can  be  conveyed  by  mancipatio  yx^X.  as  slaves  can.    (G.  i,  1 17.)        i 
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The  same  right  is  enjoyed  over  the  persons  of  women  in  manu;  for  they 
can  be  conveyed  by  mancipaiio  by  their  coemptionaiores  in  the  same  way  as 
children  by  a  parent.  And  so  far  is  this  carried,  that  although  no  one 
stands  to  the  coefnptionator  in  the  position  of  a  daughter  unless  she  is  married 
to  him,  yet  none  the  less  one  that  is  not  married  to  him,  and  therefore  not  in 
the  position  of  a  daughter,  can  be  conveyed  by  him  by  mancipaiio,  (G.  i, 
118.) 

But  often  the  whole  aim  of  mancipaiio  by  parents  and  coempHonaiores 
is  to  release  those  persons  from  the  rights  enjoyed  over  them,  as  will  appear 
more  clearly  below.     (G.  i,  ii8a.) 

Rights  and  Duties. 

Those  who  were  in  mancipio  were  said  to  be  in  the  place  of 
slaves  {servorum  loco).  But  the  holder  was  not  permitted  to 
ill-Ufie  them,  from  which  it  may  be  inferred  that  mancipium 
resembled  a  pledge  more  than  a  sale. 

And  lastly,  we  should  observe  that  those  we  hold  in  mancipio  must 
not  be  treated  with  insult ;  or  if  we  do,  we  shall  be  liable  to  an  aciio 
ii^uriarum.  For  no  long  time  indeed  are  men  kept  in  that  condition  ;  but 
usually  mancipaiio  is  merely  for  form's  sake,  and  is  over  in  an  instant, — 
unless,  indeed,  when  it  is  the  consequence  of  some  wrong  {ex  noxali 
causa).    (G.  i,  141.) 

Investitive   Facts. 

A  Mancipation  {Mandpatio). 

Mancipaiio  is,  as  we  have  said  above,  a  fictitious  sale ;  and  the 
right  is  peculiar  to  Roman  citizens.  The  process  is  this  : — There  are 
summoned  as  witnesses  not  less  than  five  Roman  citizens  above  the  age  of 
puberty,  and  another  besides,  of  the  same  condition,  to  hold  a  balance  of 
bronze,  who  is  called  the  libripens.  This  last,  who  receives  the  object  in 
mancipio^  holding  a  piece  of  bronze  (aes)^  speaks  thus  : — "  I  say  this  man  is 
mine  ex  jure  Quiriiium^  and  he  has  been  bought  by  me  with  this  piece  of 
bronze  and  balance  of  bronze."  Then  with  the  piece  of  bronze  he  strikes  the 
balance,  and  gives  the  piece  of  bronze,  as  if  the  price  to  be  paid,  to  him 
from  whom  he  receives  the  object  in  mancipio.     (G.  i,  119.) 

The  oet  of  the  Roman  coins  was  bronze,  a  mixture  of  copper,  tin,  and  lead.  Brass 
{mckaUum)  was  a  mixture  of  copper  and  calamine  or  zinc. 

The  reason  for  using  a  piece  of  bronze  and  a  balance  is  this  : — That 
of  old  the  only  money  in  use  was  of  bronze-*the  as,  namely,  the  double 
«,  the  half  as,  and  the  quarter ;  but  no  gold  or  silver  coin,  as  may  be  seen 
by  the  XII  Tables.  And  the  worth  and  (purchasing)  power  of  those  coins 
depended  not  on  number,  but  on  the  weight  of  bronze.  Theoj,  for  instance, 
weighed  one  pound,  the  double  as  (  dipondius)  two — whence  its  name,  a 
name  still  in  use.  The  half  as  too,  and  the  quarter,  had  a  fixed  weight  in 
proportion  to  their  amount  as  fractions  of  a  pound.    And  the  money,  too,  of 
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old,  when  paid,  was  not  counted,  but  weighed.  And  hence  slaves  entrusted 
with  the  mans^ement  of  money  were  called,  and  are  still  called,  dispensaiares 
(weighers).    CG.  i,  122.) 

If,  however,  any  one  ishould  ask  wherein  a  woman  that  has 
made  a  coemptio  differs  from  one  conveyed  by  mancipation  the  answer  is 
this : — A  woman  that  has  made  a  coemptio  is  not  dragged  down  to  the 
condition  of  a  slave.  But  men  or  women  conveyed  by  mancipatio  by  parents 
or  coemptionatores  are  placed  in  the  position  of  slaves  ;  and  so  fully  is  this 
the  case  that  from  him  that  holds  them  in  mancipio  they  can  take  neither 
an  inheritance  nor  legacies  unless  the  same  will  at  the  same  time  ordain 
that  they  shall  be  free,— the  very  law  that  applies  to  the  condition  {persona) 
of  slaves.  And  the  reason  of  the  difference  is  plain  ;  for  parents  and 
coemptionatores  receive  them  in  mancipio  with  the  very  same  words  with 
which  they  receive  slaves  ;  and  this  is  not  the  case  in  coemptio.    (G.  i,  123.) 


Divestitive  Facts. 

A.  Modes  of  release. 

Persons  in  causa  mancipH,  since  they  are  looked  on  as  standing  in  the 
position  of 'slaves,  are  manumitted  by  vindicta^  by  entry  in  the  census,  or  by 
will,  in  order  to  make  them  sui  juris,    (G.  i,  138.) 

B.  Restraints. 

But  to  this  case  the  lex  Aelia  Sentia  does  not  apply  ;  therefore  no  limit  ot 
age  is  required  from  either  the  manumitter  or  the  manumitted.  Nor  is  it 
even  asked  whether  the  manumitter  has  a  patron  or  a  creditor.  And  the 
number  limited  by  the  lex  Furia  Caninia  does  not  apply  to  these  persons. 
(G.  I,  139.) 

Nay,  more :  Even  against  the  will  of  him  that  holds  them  in  mancipio 
they  may  be  entered  in  the  census,  and  so  gain  their  freedom.  But  with  one 
exception, — when  the  father  has  conveyed  a  son  by  mancipatio  on  the  express 
condition  that  he  shall  be  reconveyed  to  him  ;  for  then  the  father  is  held  to 
reserve  in  a  measure  his  own  potestas  in  the  very  fact  that  he  recovers  by 
mancipatio.  And  again,  a  son  cannot  gain  his  freedom  by  being  entered 
in  the  census  against  the  will  of  the  holder  in  mancipio^  if  his  father  has 
surrendered  him  on  the  ground  of  some  wrong-doing  (ex  ncxaii  causa);  if, 
for  instance,  the  father  has  been  condemned  on  the  score  of  a  theft  by  the 
son,  or  has  surrendered  the  son  by  mancipatio  to  the  pursuer;  for  the 
pursuer  has  him  instead  of  money.    (G.  i,  140.) 

Remedies. 

A.  In  respect  of  rights  and  duties.  For  injury  done  to  the  mancipium  an  action  lay 
for  damages  against  the  person  that  held  the  mandpiim.  by  the  person  that  had  given 
the  mancipium  {actio  injuriarum).     (6.  1,  141.) 

B.  In  respect  of  investitive  facts  the  remedy  was  doubtless  the  vindicatio,  or  real 
action ;  but  Goius  is  silent  on  the  subject. 
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^lirH  amnion. 
EIGHTS   IN  REM  TO   THINGS. 


FIRST  SUBDIVISION. 

INDEPENDENT  RIGHTS— i.e.,  CREATED  FOR  THEIR  OWN  SAKE. 

I. — Ownership.    Dominium. 

Definition. 

In  the  Roman  Law,  dominium  is  used  sometimes  with  a 
narrower,  and  sometimes  with  a  wider,  signification.  In  the 
wider  signification,  the  law  of  ownership  includes  everything 
that  is  brought  under  the  third  division  of  rights  in  rem — namely, 
all  rights  in  rem  over  things.  In  this  sense,  ownei*8hip  is  con- 
trasted with  obligaiio,  which  may  be  taken  as  equivalent  to 
rights  in  personam.  (D.  44,  7,  3.)  But  dominium  is  generally 
used  with  a  more  restricted  application,  as  the  name  for  the 
largest  interest  in  things,  as  opposed  to  the  lesser  interests.  It 
"  denotes  a  right — indefinite  in  point  of  user,  unrestricted  in 
power  of  disposition,  and  unlimited  in  point  of  duration — over 
a  determinate  thing."  (Austin's  Jwnsprudence,  817.)  Such  is  the 
correct  notion  to  start  with,  but  we  shall  find  cases  where  a 
person  is  called  owner,  whose  rights-  are  not  so  unUmited  as  the 
definition  requires. 

Rights  and  Duties. 

The  rights  of  an  owner  may  be  briefly  comprised  under  two 
heads — a  right  to  the  exclusive  use  of  the  thing  belonging  to 
him,  and  a  right  to  aUenate  it.  These  two  rights  do  not  neces- 
sarily go  together,  but  they  are  generally  imited  in  the  Roman 
Law. 

The  chief  instances  of  incapacity  of  owners  to  alienate  will 
be  examined  elsewhere;  at  this  stage  they  need  only  be 
enomerated. 
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1.  Persons  of  unsound  mind,  or  prohibited  by  order  of  a  court 
frotii  the  management  of  their  property  (cwf  horm  inte9*diciiur). 

2.  Now  we  must  note  that  a  pupil  can  alienate  nothing  without  the  author- 
ity {auctoritas)  of  the  tutor.    (J.  2,  8,  2.) 

Now  we  must  note  that  a  woman  or  a  pupil  can  alienate  no  res  tnancipi 
without  the  authority  of  the  tutor.  A  res  nee  mancipi  a  woman  can  alienate, 
but  a  pupil  cannot.    (G.  2,  8o.) 

Pwpa,  tutor  are  explained  in  (Book  IL  Div.  II.,  Tutda).  Res  maneifi  will  be  expliuned 
presently.    (Dommium,    Investitive  Facts.) 

3.  A  husband  (see  Dos)  cannot  alienate  the  immoveables 
brought  by  a  wife  as  part  of  her  dowry. 

On  the  other  hand,  the  agnate  that  is  curator  of  a  madman  may  alienate 
his  property  under  the  statute  of  the  XII  Tables.  And  a  procurator ^  too, 
may  alienate  the  property  of  the  principal  that  has  intrusted  him  with  its 
management.    (G.  2,  64.) 

These  exceptions  serve  to  illustrate  the  generality  of  the  rule 
that  every  owner  had  unrestricted  power  of  aUenation ;  and  we 
need  not  at  present  further  consider  this  element  ofownership. 

The  next  question  is,  What  is  the  nature  of  that  exclusive 
use  that  constitutes  ownership,  and  in  what  manner  may  the 
owner's  rights  be  violated?  The  answer  embraces  necessarily 
an  account  of  the  wrongs  that  may  be  done  to  an  owner  in 
respect  of  his  property.  In  enumerating  these  it  is  convenient 
to  adapt  our  arrangement  to  the  distinction  between  moveable 
and  immoveable  things.  Immoveable  things  are  such  as  land, 
and  whatever  is  fixed  in  or  to  it ;  moveable  things  cannot  be 
more  clearly  explained  than  by  their  name.  They  are  such 
things  as  may  be  moved  from  place  to  place,  as  fumittu-e, 
horses,  cattle,  slaves,  garments,  wine,  com,  <S;c. 

First,  Rights  to  moveables. 

A.  Rights  of  the  owner  (dominus). 

A  right  to  a  moveable  may  be  violated  in  two  ways  ;  (1)  It 
may  be  taken  away  from  the  owner ;  and,  (2)  without  being 
taken  away,  its  usefulness  may  be  impaired.  A  wrong  to  an 
owner  of  a  moveable  may  be,  therefore,  an  oflfence  against 
possession,  or  an  oflfence  against  the  usefulness  of  the  moveable. 

(a.)  Deprivation  of  possession. 

In  two  ways  an  owner  may  be  deprived  of  his  moveable — ^by 
force  or  by  fraud,  against  his  will  or  without  his  consent.  The 
former  is  robbery ;  the  latter,  theft.  We  shall  first  state  the 
law  regarding  theft. 

I.  Theft  {furtum).    A  doubt  was  at  one  time  entertained 
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whether  theft  was  not  an  oflfence  applicable  also  to  immove- 
ables. (D.  41,  3,  38.)  Sabinus  thought  it  was,  but  the  Pro- 
culians,  whose  opinion  is  sanctioned  by  Justiaian,  relying  upon 
the  etymology  of  the  word  (from  fero^  to  carry  oflf),  held  that 
theft  was  an  offence  against  moveables  only.  (D.  47,  2,  25.) 
The  Roman  jurists  did  not,  however,  fall  into  the  error  made 
by  Lord  Coke  and  his  successors  in  England,  of  treating  things 
attached  to  immoveables  as  partaking  of  the  same  character, 
and  of  holding  that  stealing  them  was  a  mere  trespass,  not 
theft.  It  was  held  that  trees  or  growmg  fruit  might  be  the 
object  of  theft  (D.  47,  2,  25,  2),  and  so,  likewise,  stones,  sand, 
or  chalk  dug  up  and  carried  away.     (D.  47,  2,  57.) 

Theft  (Jurium)  is  the  dealing  with  an  object,  or  with  its  use  or 
possession,  with  intent  to  defraud, — an  act  forbidden  by  the  law  of 
nature.     (J.  4,  i,  i.) 

The  term  furtum  comes  either  ixom  furvus  (black),  because  theft  is 
done  in  secret,  and  in  the  dark,  and  often  by  night ;  or  from  Jraus  (fraud) ; 
ox  bom  ferrg,  that  is,  to  carry  off;  or  from  the  Greek,  pwf>, — their  name  for 
thieves,  which  comes  itself  from  (pi^oi  (I  carry  off).    (J.  4,  i,  2.) 

The  action  for  theft  could  be  brought  by  persons  not  owners, 
and  it  will  be  convenient  to  state  the  cases  in  this  connection. 
The  following  arrangement  is  adopted  : — 

a.  The  elements  of  theft  in  the  Roman  Law. 

1.  Theft  of  a  thing  {rei  furtum), 

1^.   Handling  or  dealing  with  a  thing  (eontrectatio), 

2®.  The  absence  of  consent  of  the  owner  {invito  domino). 

3®.  The  knowledge  of  the  absence  of  consent  {fraudvlosa). 

2.  Theft  of  the  use  of  a  thing  {usus  furttm), 

3.  Theft  of  the  possession  of  a  thing  {potsesnonis  furtum), 

jS.  Persons  (not  owners)  that  can  sue  for  theft 

1.  Thoee  having  rights  in  rem, 

2.  Those  having  rights  in  rem  delegated  by  the  owner. 

3.  Those  having  only  rights  in  personam. 

.y.  Abetting  theft — accomplices. 

a.  The  constituent  elements  of  theft. 

1.  Theft  of  a  moveable  (furtum  rei). 

r.  There  must  be  an  actual  handling  or  exercise  of  physical 
power  over  the  thing  (coiitrectatio).  A  mere  intention  to  steal, 
whether  uttered  in  words  (D.  47,  2,  52,  19)  or  not  (D.  47, 
2, 1, 1),  ifi  not  theft. 

Illustrations. 

A  by  telling  a  lie  indace«  B  to  make  a  promise  to  C.  This  is  not  theft,  because 
tbere  is  a  mere  promise  to  perform,  not  anything  capable  of  being  touched  or  dealt 
with.    (D.  47,  2,  76.) 
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A  sells  B*8  slave  without  B's  knowledge  or  oonsent,  but  the  slave  continues  in  B*s 
possession.  This  is  fraud,  but  not  theft  If,  however,  A  detained  B's  slave  and  sold 
him,  it  would  be  theft.     (C.  6,  2,  6.) 

A,  pretending  to  be  B's  creditor,  requests  B  to  make  payment  of  the  debt  to  C. 
If  the  payment  is  nukde  by  B  to  C  in  A's  presence,  it  was  the  same  as  if  the  money 
were  given  by  B  to  A,  and  by  A  to  C,  and  the  offence  was  theft ;  but  if  the  paym^it 
was  made  in  A*s  absence,  it  was  not  theft,  inasmuch  as  the  money  was  never  handled 
by  A  at  aU.     (D.  47,  2,  43.) 

2**.  The  contrectatio  must  be  without  the  consent  of  the 
owner  {invito  domino).  The  owner  is  understood  to  forbid,  if 
he  does  not  consent.  (D.  47,  2,  48,  3.)  This,  of  course,  is 
merely  an  aspect  of  the  rule,  that  no  wrong  can  be  done  to  a 
man  with  his  consent. 

Illustrations. 

A  intends  to  make  B  a  present  of  a  walkiug-stick.  B,  without  knowing  A's  inten- 
tion, desires  to  appropriate  it,  and  carries  it  away.  Although  B  was  guilty  of  a 
fraudulent  appropriation,  his  act  was  not  theft,  on  account  of  the  consent  of  A, 
although  such  consent  was  imknown  to  B.     (D.  47,  2,  46,  8.) 

And  even  though  a  man  believes  that  it  is  against  the  owner's  will  that 
he  is  dealing  with  property  lent  him  free,  still  if  the  owner  is  in  fact  willing,  it  is 
said  there  is  no  case  of  theft.  And  hence  this  question  has  been  raised  [and 
decided].  If  Titius  solicits  Maevius*  slave  to  steal  certain  property  of  his 
master's,  and  to  bring  it  to  him  ;  and  the  slave  reports  this  to  Maevius  ;  and 
Maevius,  wishing  to  arrest  Titius  in  the  very  act  of  wrong-doing,  allows  the 
slave  to  take  certain  property  to  him,  then  is  it  to  an  ac/to  for  theft  or  for 
corrupting  the  slave  {servi  corruptt)  that  Titius  is  liable,  or  to  neither? 
[And  the  answer  is,  to  neither  ;  not  for  theft,  because  it  was  not  against  the 
owner's  will  that  the  property  was  dealt  with  ;  and  not  for  corrupting  the 
slave,  because  the  slave  is  none  the  worse.]    (J.  4,  i,  8  ;  G.  3,  198,) 

This  doubtful  point  was  referred  to  us,  and  we  looked  through  the  dis- 
cussions on  it  by  the  old  jurists ;  some  of  whom  allowed  neither  action, 
some  that  of  theft  only.  But  we  set  our  face  against  such  subtlety,  and  by 
our  decision  formally  settled  that  both  actions  are  to  be  given.  For  although 
the  slave  is  not  one  whit  the  worse  for  the  solicitations,  and  therefore  the 
rules  under  which  the  actio  servi  corruptt  is  brought  in  do  not  altogether 
meet  the  case ;  yet  the  design  of  the  corrupter  to  ruin  the  slave's  upright- 
ness is  brought  in,  so  that  he  is  exposed  to  a  penal  action,  just  as  if  the 
slave  had  in  fact  been  corrupted.  For  a  criminal  attempt  of  this  sort 
must  not  go  unpunished,  lest  it  be  repeated  by  some  one  on  another  slave 
that  can  be  corrupted.    (J.  4,  i,  8.) 

Closely  akin  to  those  cases  are  the  instances  where  an  owner 
parts  with  his  property  voluntarily,  but  imder  a  false  pretence. 
When  the  false  pretence  was  the  personation  of  a  person  that 
had  a  legal  claim,  the  rule  seems  to  have  been  applied,  that 
he  that  is  deceived  does  not  consent.    But  other  false  pretences 
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could  only  be  dealt  with  as  fraud,  giving  rise  to  an  action  on 
that  ground  {actio  de  dolo)^  and  did  not  fall  under  the  head  of 
theft. 

Illustrations. 

A,  a  slAve,  goes  to  a  money-lender,  and  procures  an  advance  of  money  on  the  < 
npreeentation  that  he  is  free.    This  is  not  theft,  but  ^ple  fraud  {dclm),     (D.  47,  2, 
62, 15.) 

A  obtainB  a  loan  by  falsely  pretending  (1)  that  he  is  rich,  or  (2)  that  he  will  spend 
the  money  on  merchandiBe,  or  (3)  that  he  will  give  good  securities,  or  (4)  that  he  will 
immediately  repay  it.  This  is  not  theft,  but  would  support  an  action  for  fraud. 
(D.47,2,  43,  3.) 

Seius  arranges  to  give  a  loan  to  Titius,  a  respectable  citizen.  Pomponius,  knowing 
tbat  Seius  is  not  penonally  acquainted  with  Titius,  takes  to  him  another  Utius,  a  man 
without  character  or  means,  and  succeeds  in  obtaining  the  loan,  the  proceeds  of  which 
he  shares  with  the  spurious  Titius.  Titius  commits  theft,  and  Pomponius  is  an 
•ooomplice.     (D.  47,  2,  52,  21.) 

A  slave  accustomed  to  collect  money  due  to  his  master  is  manumitted,  and,  concealing 
the  ^t,  recovers  sums  from  the  debtors  of  hia  master.  This  is  theft,  because  it  is  a 
penonation  of  one  entitled  to  collect  money.     (D.  47,  2,  66,  5.) 

Oaius  appoints  Sempronius  his  procurator  to  collect  his  debts,  and  notifies  the  fact 
to  his  debtors.  Titius  goes  round,  and,  pretending  to  be  Sempronius,  obtains  payment 
tohimsell     This  is  theft     (D.  47,  2,  80,  6.) 

3°.  To  constitute  theft,  the  thief  must  know  that  he  has  not 
the  consent  of  the  owner  {fraudulosa  contrectatio). 

There  is  no  theft  without  an  intention  to  deprive  a  person  of 
his  property,  or  of  the  enjoyment  of  it.  In  this  respect  theft 
corresponds  to  injuria.  Theft  is  an  intentional  violation  of  a 
man's  right  to  his  moveable  property ;  injuria  is  a  wilful  infrac- 
tion of  a  man's  right  to  his  own  person,  safety,  or  reputation. 

In  the  Roman  Law  theft  seems  to  imply  two  elements  :  the 
desire  to  deprive  an  owner  of  his  goods  without  his  knowledge, 
and  therefore  generally  by  stealth ;  and  a  desire  to  appropriate 
them  to  the  thiePs  own  use. 

Illustrations, 

A  ship  is  in  danger  of  being  wrecked,  and  amongst  other  things  a  cask  of  wine  is 
thmwn  overboard  near  the  shore.  Titius,  who  sees  the  vessel  in  distress,  watches 
the  cask,  and  when  it  is  driven  ashore,  carries  it  home  and  consumes  the  wine.  This 
is  theft  There  may  have  been  no  concealment  in  the  manner  of  carrying  off  the  cask, 
hat  it  was  against  the  wishes  of  the  owners,  and  therefore  theft     (D.  47,  2,  43,  11.) 

A  picks  up  in  the  street  a  ring  that  he  knows  to  be  B*s,  intending  to  return  it  to 
B.    This  is  not  theft     (D.  47,  2,  43,  7.) 

Titius  steals  a  ring  to  give  it  as  a  present  to  another.  This  is  theft,  because  it  is 
lucriamsa.^    (D.  47,  2,  54,1.) 

*  Sptciet  enim  lucri  est,  ex  alicno  larffiri,  U  bcneficii  diffUorcm  sibi  adquirere. 
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A  thief  breaks  a  casket  and  oarried  o£f  the  jewels.  He  is  not  guilty  of  stealing  the 
casket,  but  he  is  of  stealing  the  jewels.     (D.  47»  %  22,  pr.) 

A  deposits  a  box  with  B  for  safe  custody  on  going  a  voyage.  On  A's  return,  B 
falsely  denies  the  deposit  with  the  intention  of  keeping  the  box  himself.  Does  B 
commit  theft  ?  No,  says  Celsus  ;  because  the  possession  of  B  was  in  the  first  instance 
lawfuL  If,  however,  B  had  intended  from  the  first  to  defraud  A,  it  would  be  theft. 
(D.  47,  2,  68,  pr.)  According  to  this  decision,  the  fraudulent  intent  must  exist  at  the 
moment  of  acquiring  possession ;  but  this  can  hardly  be  reconciled  with  a  text  from 
XJlpian,  which  states  that  a  creditor,  who,  after  receiving  payment,  retains  the  pledge, 
with  the  intention  of  appropriating  it  furtively  to  himself,  commits  theft  (D.  47,  % 
62,7.) 

A  gives  B  some  money  to  cany  to  O.  B  carries  it,  gives  a  portion  to  C,  and  keeps' 
the  rest  for  his  own  use.  This  is  theft  (C.  6,  2,  7.)  But  if  B  was  not  bound  to 
deliver  the  identical  coins,  it  was  merely  breach  of  contract     (D.  17, 1,  22,  7.) 

Cheating  by  means  of  false  weights  is  theft  of  the  quantity  of  which  the  purchaser 
is  deprived.     (D.  47,  2,  62, 22.) 

2.  Theft  of  the  use  of  a  thing  {Jurttim  ubu»). 

Theft,  in  its  general  sense,  includes  not  only  the  taking  away  of  what  is 
another's  in  order  to  deprive  him  of  it  and  keep  it,  but  all  dealing  with 
what  is  another's  against  the  owner's  will.  Thus  it  is  theft  for  a  creditor  to 
make  use  of  a  pledge  {pignus);  for  a  man  with  whom  anything  is  deposited, 
to  make  use  of  that  thing ;  for  a  borrower  that  has  received  something  to 
use,  to  put  it  to  any  use  other  than  that  for  which  it  was  g^ven.  It  is  theft, 
for  instance,  if  a  man  receives  plate,  to  be  used  at  a  dinner  he  is  going  to 
give  his  friends,  and  then  carries  it  off  to  the  country  with  him  ;  or  if  he  has 
a  horse  lent  him  free  {commodatum)  for  a  ride,  and  takes  it  beyond  a  certain 
distance — as  in  the  case  mentioned  in  the  old  writers,  where  the  man  took 
the  horse  into  battle.    (J.  4,  i,  6 ;  G.  3,  195.) 

It  is  decided,  however,  that  those  that  put  things  lent  them  free  for  one 
use  to  another  use,  are  not  to  be  held  guilty  of  theft  unless  they  know  that 
they  are  acting  against  the  owner's  will,  and  that  he,  if  he  knew  it,  would 
not  allow  them ;  and  if  they  believe  that  he  would  allow  them,  they  are 
clear  of  the  charge.  And  the  distinction  is  certainly  an  excellent  one ;  for 
where  there  is  no  theftuous  purpose  {affectus  furandi)  there  is  no  thefL 
a.  4,  I,  7  ;  G.  3,  196.) 

1®.  Contract  op  DEPOsrr. — It  was  the  essence  of  this  contract  that  the  person  with 
whom  anything  was  deposited  should  not  use  it ;  his  sole  duty  was  to  keep  it  safe.  The 
question  is,  what  use  of  it  amounts  to  theft,  and  what  only  to  breach  of  contract  \  The 
difficulty  is  that  every  use  implied  an  absence  of  authority,  and  therefore  a  prohibition 
{prohibet  qui  non  contentit).  Suppose  a  ring  were  left  in  deposit,  and  the  receiver 
wore  it,  there  can  be  no  doubt  that  this  breach  of  contract  would  throw  on  the  receiver 
the  risk  of  the  thing  ;  and  if  it  were  lost  by  accident,  he  would  be  obliged  to  pay  for 
it ;  whereas  if  he  had  not  worn  it,  he  would  not  have  been  liable  without  being  guilty  of 
fraud.  But  would  it  be  theft  ?  It  all  depends,  says  Justinian,  on  the  intention.  If  the 
receiver  knew  that  the  depositor  would  never  have  allowed  him  to  wear  it,  then  he  is 
simply  taking  advantage  of  his  position  to  cheat  the  owner  of  the  use  of  the  thing, 
p.  18,  1,  16.) 

2°.  Contract  of  Loan. — This  differs  from  deposit,  inasmuch  as  it  implies  a  limited 
or  prescribed  use  granted  to  the  borrower,  who  takes  advantage  of  the  possession  given 
him  to  use  the  thing  for  a  different  purpose.    The  case  in  the  text  where  A,  on  the 
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pretence  of  giving  a  sapper,  borrows  plate,  and  carries  it  on  a  journey,  illustrates  the 
idea  of  theft.  If  A  had  borrowed  the  plate  bona  fide,  having  no  ulterior  purpose,  but 
afterwards,  being  suddenly  called  away,  presumed  that  the  lender  would  idlow  him 
to  take  the  plate  with  hun,  he  committed  no  theft ;  but  as  he  exceeded  the  limits 
prescribed,  he  rendered  himself  liable  for  all  loss  by  accident. 

3.  Theft  of  possession. 

Sometimes,  too,  a  man  may  commit  a  theft  even  of  his  own  property  ;  as 
when  a  debtor  removes  by  stealth  what  he  gave  a  creditor  as  a  pledge  [or 
when  I  carry  ofT  by  stealth  property  of  mine  of  which  some  one  else  is 
possessor  in  good  faith.  And  hence  it  is  held  that  if  a  man  hides  his  own 
slave  that  comes  back  to  him,  while  possessed  by  some  one  else  in  good 
faith,  he  commits  a  theft].    (J.  4,  i,  lo  ;  G.  3,  200.) 

1.  Theft  from  oreditor.  The  equity  of  this  case  is  manifest.  The  creditor  has  a 
right  to  the  pledge  in  his  possession  until  the  debt  is  discharged,  and  to  permit  the 
owner  to  carry  the  thing  off  by  stealth  would  be  to  allow  him  by  fraud  to  deprive  his 
creditor  of  his  security.  But  the  provisions  of  the  Roman  Law  went  much  further. 
Sren  if  the  thing  pledged  remained  in  the  possession  of  the  debtor,  and  the  debtor 
fraudulently  disposed  of  it,  he  committed  theft.  The  contract  of  pledge  gave  the 
creditor  a  right  in  rem  to  the  thing  pledged,  and  a  wilful  violation  of  this  right  was, 
SB  in  other  cases,  treated  as  a  theft. 

Illustration. 

"ntius  let  to  Sempronius  a  farm^  and,  according  to  the  usual  custom,  an  agreement 
was  made  that  the  crops  {fructut)  should  be  a  security  for  the  rent.  Sempronius 
secretiy  carries  away  his  crop  to  deprive  Titius  of  his  security.  This  was  theft. 
(D.  47,  2,  61,  8.) 

2.  BovA-FiDE  PossEftSOB. — A  bonorfide  possessor  is  one  that  has  received  a  thing 
belonging  to  another  in  such  a  manner  as  to  justify  him  in  believing  himself  to  be 
owner.  The  owner  had  a  remedy  against  him  for  the  recovery  of  the  thing,  but,  as 
dedded  by  Gains,  if  he  fraudulently  carried  it  off,  it  was  theft. 

A  thief  or  other  person  that  possessed  what  he  believed  to  belong  to  another  {maZa 
JUk  po8ie$9or)  could  not  bring  an  action  for  theft,  although  he  had  sufficient  right  to 
the  possesaiKm  to  support  an  action  for  the  recovery  of  the  thing  itself  {condictio 
fiprtiva).     (D.  47,  2, 12,  1  ;  D.  47,  2,  76,  1.) 

j8.  Persons  (not  owners)  that  could  bring  an  action  for 
theft. 

1.  Persons  having  rights  in  rem  to  things. 

!•.  One  that  had  a  usufruct — ue.,  the  right  to  the  use  and  pro- 
duce of  any  property  for  life  or  a  definite  period — could  bring 
the  action  of  theft  even  against  the  owner.  K  the  owner  was 
not  the  thiei^  both  he  and  the  usufructuary  could  bring  the 
action.     (D.  47,  2,  46,  3.) 

2^  The  person  that  was  entitled  to  the  use  only,  not  the 
produce  {usiuirius),  had  the  same  rights  in  this  respect.  (D. 
47,  2,  46,  1 ;  D.  47,  2,  46,  3.) 

3*.  The  bona  fide  possessor,  and 

4*.  The  creditor. 
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The  actio  furti  is  open  to  any  one  that  has  an  interest  in  the  safety  of  the 
thing  stolen,  even  though  he  is  not  the  owner.  And  therefore  it  is  open  to 
the  owner  only  if  it  is  to  his  interest  that  the  thing  should  not  be  lost  (J. 
4,  I,  13  ;  G.  3,  203.) 

Hence  \\  is  agreed  that  a  creditor  can  bring  the  acHo  furti  for  a 
pledge  that  has  been  stolen,  even  although  he  has  a  debtor  able  to  pay ; 
for  it  is  his  interest  rather  to  rest  his  claim  on  the  pledge,  than 
to  bring  an  actio  in  personam.  And  so  entirely  does  this  hold,  that 
although  it  is  the  [owner,  i.e.  the]  debtor  himself  that  has  stolen  the 
thing  in  pledge,  none  the  less  the  creditor  may  avail  himself  of  the  actio 
furti.    0-  4,  I,  14  ;  G.  3,  204.) 

Thus  several  persons  may  have  an  action  for  theft  when  a 
thing  is  stolen. 

A  gives  his  slave  to  B  in  security  for  a  debt,  but  retains  possession.  AfterwardB 
A  delivers  the  slave  to  G  in  usufruct.  The  slave  is  stolen.  C  has  an  action  for 
damages  for  what  he  loses  by  the  theft.  (D.  47,  2,  46,  1.)  B  has  also  an  action  for 
theft  for  the  value  of  the  slave,  not  of  the  debt  (D.  47,  2,  87)  ;  and  if  there  remains 
anything  over,  A  has  an  action  for  the  amount  by  which  the  value  of  the  slave 
exceeds  that  of  the  debt.     (D.  47,  2,  46,  4.) 

2.  Persons  having  an  interest  in  a  moveable  in  consequence 
of  a  contract. 

1*.  Letting  to  hire  (Locatio'conductio). 

And  again  if  a  fuller  or  tailor  takes  clothes  to  be  cleaned  and  done  up  or 
to  be  mended  for  a  fixed  price,  and  they  are  stolen  from  him,  it  is  he,  and 
not  the  owner  that  has  the  actio  furti.  For  the  owner,  has  no  interest  in 
seeing  that  the  property  is  not  lost,  since  he  can  recover  in  court  by  an 
cu:tio  locati  from  the  fuller  or  tailor  all  that  is  his.  And  a  purchaser  in  good 
faith  too,  if  the  thing  he  bought  is  made  away  with,  may  (although  he  is  not 
its  owner)  avail  himself  in  any  case  of  the  actio  furti  just  as  a  creditor 
might.  But  the  fuller  and  tailor,  it  is  held,  can  avail  themselves  of  the  actio 
furti  only  if  they  are  solvent ;  that  is,  able  to  pay  the  value  of  the  property 
to  the  owner.  For  if  not,  then  the  owner,  since  he  cannot  recover  from  them 
what  is  his,  may  himself  bring  the  actio  furti;  for  in  this  case  the  safety  of 
the  property  is  his  interest.  And  it  is  the  same  if  the  fuller  or  the  tailor  is 
only  partly  solvent.    (J.  4,  i,  15  ;  G.  3,  205.) 

In  the  Roman  Law,  theft  was  treated  as  conclusive  evidence  of  negligence,  and  all 
that  were  bound  to  show  diligence  in  keeping,  were  responsible  for  theft  (D.  47, 
2,  14,  12.     D.  47,  2,  14,  15.; 

2^  Loan  (Commodatum). 

All  that  we  have  said  of  the  fuller  and  the  tailor  ought  to  be  applied  also, 
the  ancients  thought,  to  the  borrower  (cui  commodata  rei  est).  For  as  they 
take  pay,  and  therefore  are  answerable  for  the  safe-keeping  of  the  thing  ;  so 
he,  by  enjoying  the  advantage  of  its  use,  necessarily  makes  himself  answer- 
able in  like  manner.     But  our  wisdom  has  amended  this,  among  our  other 
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decisions.  And  now  the  owner  has  the  option  of  bringing  an  actio 
commodati  against  the  borrower  if  he  wishes,  or  an  actio  furti  against  the 
man  that  stole  his  property.  But  after  choosing  one  of  these  two,  the  owner 
cannot  change  his  mind  and  have  recourse  to  the  other.  If  he  has  chosen 
to  proceed  against  the  thief,  then  he  that  received  the  thing  to  use  is 
entirely  freed.  But  if,  again,  the  lender  proceeds  against  him  that  received 
the  thing  to  use,  then  in  no  way  can  he  avail  himself  of  the  actio  furti 
against  the  thief.  The  borrower,  however,  when  sued  for  the  thing  lent  him, 
may  have  this  action  against  the  thief,  if  only  the  owner  knew  that  the  thing 
was  stolen,  and  yet  proceeded  against  him  to  whom  it  was  lent.  But  if  he 
was  ignorant  and  in  doubt  whether  the  property  was  not  with  the  borrower 
\irhen  he  brought  the  cu:tio  commodati^  and  afterwards^  on  ascertaining  the 
fact,  wished  to  give  up  that  action,  and  to  have  recourse  to  the  actio  furti^ 
then  full  leave  is  granted  him  to  do  so,  and  to  proceed  against  the  thief 
without  let  or  hindrance.  For  he  was  still  in  a  position  of  uncertainty  when 
he  brought  the  actio  commodati  against  him  that  received  the  thing  to  use. 
If,  however,  the  borrower  has  already  compensated  the  owner,  then  in  any 
case  the  thief  is  free  from  an  actio  furti  on  the  part  of  the  owner ;  and  in  the 
owner's  room  comes  the  borrower  that  has  made  compensation  to  the  owner 
for  the  thing  lent  him.  And  it  is  plain,  further,  beyond  all  doubt,  that  if  at 
first  the  owner  brings  the  actio  commodati  in  ignorance  that  the  thing  has 
been  stolen,  and  afterwards,  when  he  knows  this,  proceeds  against  the  thief 
instead,  that  in  any  case  he  is  freed  that  received  the  thing  to  use,  no  matter 
what  the  issue  of  the  owner's  action  against  the  thief.  And  the  same  rules 
hold  whether  the  man  that  received  the  thing  on  loan  is  partly  or  entirely 
sohrent.  J.  4>  i>  i6  ;  G.  3,  206.) 

When  the  owner  secretly  carried  off  the  thing  lent  from  the  borrower,  it  Was 
not  theft,  nnlees  the  borrower  hod  a  balance  of  claim  against  him  for  expenses,  in 
which  case  he  had  an  interest  in  the  retention  of  the  thing,  and  could  sue  the  owner  fur 
theftw     (D.  47,  2,  16,  2  ;  D.  47,  2,  69.) 

3^  Deposit. 

He  with  whom  a  thing  is  deposited  is  not  answerable  for  its  safe  keeping, 
but  is  liable  only  for  his  own  acts  of  wilful  wrong-doing  {dolo  maio).  And 
therefore,  if  the  thing  is  stolen  from  him,  since  he  is  not  liable  to  an  actio 
deponti  for  its  restoration,  and  thus  has  no  interest  in  its  safety,  he  cannot 
bring  an  actio  furti,  but  the  owner  can.     (J.  4,  i,  17  ;  G.  3,  207.) 

These  cases,  where  a  person  whose  interest  in  a  thing  is 
based  wholly  on  a  relation  of  contract  can  bring  an  action 
for  theft,  seem  to  be  opposed  to  the  general  conception  of 
theft ;  namely,  as  an  offence  against  a  right  in  rem.  The  hirer 
or  borrower,  however,  has  certainly  a  right  in  rem  to  the 
thing  hired  or  borrowed,  derived  from  the  consent  of  the 
letter  or  lender,  and  limited  thereby.  The  hirer  enjoys  by 
a  species  of  delegation  the  owner's  right  to  the  possession  of 
the  thing.  Hence,  a  person  in  the  absence  of  the  owner,  and 
therefore  without  his  authority,  undertaking  the  custody   of 
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his  property  (negotiorum  gestor),  although  responsible  for  every- 
thing that  was  stolen,  could  not  sue  the  thief.  (D.  47,  2,  85.) 
In  like  manner  a  tutor,  whose  powers  were  conferred  on  him 
by  law,  and  were  not  derived  from  the  consent  of  the  pupil, 
could  not  sue  for  theft  of  the  pupil's  property,  although  he  was 
bound  to  make  good  the  loss.  It  could  not  be  said  that  the 
pupil  had  delegated  to  the  tutor  the  right  of  possession,  and 
with  it  the  right  to  sue  the  thief  that  deprived  him  of  the 
possession.  But  in  these  cases  the  owner  could  not  require  the 
tutor  or  agent  to  make  good  the  loss,  without  first  giving  up 
his  rights  of  action  against  the  thief.     (D.  47,  2,  53,  3.) 

3.  A  person  having  only  a  right  in  personam  in  respect  of  a 
thing,  could  not  bring  the  action  for  theft. 

Illustrations. 

A  bequeaths  Stichus  to  6.  Before  Stichus  is  delivered  to  B  he  is  Btolen.  B  has 
no  action  for  theft.     (D.  47,  2,  85.) 

A  sells  Stichus  to  B,  but  before  delivery  Stichus  is  stolen.  B,  inasmuch  as  be 
does  not  become  owner  until  Stichus  is  delivered  to  him,  cannot  sue  the  thief.  He 
can,  however,  under  the  contract,  require  A  to  allow  him  to  sue  the  thief  in  A's 
name.  (D.  47,  2,  14.  1.)  This  opinion  was  not  held  by  Paul,  who  argued  that  both 
purchaser  and  vendor  could  sue  the  thief,  inasmuch  as  each  had  an  interest  in  the 
safe  delivery  of  the  slave.     (Paul,  Sent.  2,  81,  17.) 

A  sells  Stichus  to  B,  and  B  carries  off  Stichus  furtively,  without  paying  the  price. 
B  commits  theft.    (D.  47,  2,  14,  1  ;  D.  47,  2,  «0,  pr.) 

y.  Abettors  of  theft. 

1.  What  is  abetting? 

Sometimes  a  man  is  liable  to  an  ac/io  furti  that  has  not  in  person  com- 
mitted a  theft ;  as,  for  instance,  he  that  has  aided  and  advised  a  theft.  But, 
certainly,  he  that  has  lent  no  aid  to  the  conmiission  of  a  theft,  but  only 
advised  and  encouraged  the  thief,  is  not  liable  to  the  actio  furti,  (J.  4, 
I,  11;  G.  3,  202.) 

Illustrations. 

Among  these  are  to  be  reckoned  the  man  that  knocks  money  out  of  your 
hand  in  order  that  another  may  make  off  with  it ;  or  that  stands  in  your  way 
in  order  that  another  may  steal  what  is  yours ;  or  that  puts  your  sheep  or 
oxen  to  flight  that  another  may  take  them  as  they  flee — as  in  the  case 
in  the  old  writers  of  the  man  that  put  a  herd  to  flight  by  means  of  a  red 
cloth.  But  if  any  such  act  is  done  wantonly,  and  not  to  aid  in  the  commission 
of  a  theft  [we  shall  see  whether  the  uiilis  actio  under  the  lex  Aquilia  ought 
to  be  given — ^for  the  lex  Aquilia  de  damno  punishes  even  carelessness],  an 
actio  in  factum  ought  to  be  given. 

He  too  aids  and  advises  the  commission  of  a  theft  that  places  ladders 
under  the  windows,  or  breaks  open  the  windows  or  a  door  in  order  that 
another  may  commit  a  theft ;  or  that  lends  iron  tools  to  break  open  a 
house,  or  ladders  to  put  under  windows  knowing  for  what  purpose  they  are 
lent.    0.4,  I,  II  ;  G.  3,  202.) 
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A  tame  peacock  has  escaped,  and  A  pursues  it  with  the  intention  of  stealing  it. 
The  bird  is  exhausted  and  caught  by  B.     A  is  liable  for  theft.     (D.  47,  2,  37.) 

A  persuades  B*s  slave  to  run  away.  This  is  not  theft ;  but  if  the  slave  carries  with 
him  any  of  his  master's  property,  A  Ib  said  to  abet  the  theft.     (D.  47,  2,  36,  2.) 

2.  Responsibility  of  abetting. 

But  when  Maevius  aids  Titius  in  committing  a  theft,  both  are  liable  to 
the  actio  furti,     (J.  4,  i,  1 1  ;  G.  3,  202.) 

Each  person  abetting  or  aiding  a  theft  is  responsible  as  if  he 
alone  had  done  it ;  so  that  payment  by  the  others  of  the  penal- 
ties they  have  incurred  does  not  exonerate  him.  This  rule, 
which  was  adopted  from  a  feeling  of  hostility  to  thieves, 
pressed  with  great  hardship  on  a  man  when  several  of  his 
elaves  were  concerned  in  the  theft  of  a  single  article.  (St 
jamilia  furtum  fedase  dicetur,  D.  47,  6.)  The  Praetor,  there- 
fore, gave  an  option  to  the  master,  either  to  surrender  all  the 
slaves  that  had  been  concerned  in  the  theft,  or  to  pay  the 
amount  that  a  single  freeman  would  have  had  to  pay  if  he 
alone  had  committed  the  theft.  (D.  47,  6,  1.)  Eveiy  master 
got  the  benefit  of  this  option,  if  the  theft  had  been  committed 
without  his  knowledge  or  against  his  orders.  It  may  be 
added  that  the  same  option  was  given  to  the  master  when 
several  of  his  slaves  had  committed  damage  (damnum  injuria), 
(D.  9,  2,  32),  or  robbery  (D.  47,  8,  2,  14),  but  not  when  the 
offence  was  against  the  person  of  a  freeman  (injuria).  (D.  47, 
10,  34.)  In  this  latter  case  the  responsibility  of  the  master  was 
estimated  as  if  each  slave  were  free. 

It  is  to  be  noted  also  that  a  person  might  be  responsible 
for  abetting  a  thief  when  the  principal  was  not. 

Persons  in  the  potestas  of  parents  or  masters,  if  they  steal  from  them, 
commit  a  theft,  and  the  thing  taken  becomes  stolen  property  ;  and  no  one, 
therefore,  can  acquire  it  by  usucapio  before  it  returns  into  the  owner's  power. 
But  the  actio  furti  does  not  arise,  because  on  no  ground  can  an  action  arise 
between  them.  If,  however,  some  one  else  has  aided  and  advised  the  theft, 
since  a  theft  is  actually  committed,  he  is  accordingly  liable  to  the  actio 
furti  J  because,  in  truth,  the  theft  was  accomplished  by  his  aid  and  advice. 
(J.  4, 1,  12.) 

3.  Vicarious  responsibility. 

And,  again,  the  master  of  a  ship,  or  an  innkeeper,  or  a  livery-stable  keeper, 
is  liable  to  an  actio  quasi  ex  maleficio  for  any  loss  suffered  by  wilful  wrong 
or  theft  committed  in  his  ship,  or  inn,  or  stable  :  provided  always  that  the 
wrong-doing  (malefidum)  is  not  his  personal  act,  but  that  of  some  one  em- 
ployed by  him  in  the  management  of  the  ship,  or  inn,  or  stable.  For  since 
in  this  case  there  is  no  action  against  him  ex  contractu,  and  since  he  is  to 
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some  extent  in  fault  for  employing  wicked  servants,  he  is  liable  to  an  actio 
quasi  ex  maUficio.  In  these  cases  it  is  an  actio  in  factum  that  is  open, — a 
remedy  given  to  an  heir,  but  not  against  an  heir.    (J.  4,  5,  3.) 

4.  And  finally,  we  must  observe,  the  question  has  been  raised  whether  a 
person  under  puberty,  that  takes  away  what  is  another's,  conmiits  a  theft. 
It  is  held  [by  most]  that  as  theft  essentially  implies  a  theftuous  aim, 
a  person  under  puberty  incurs  an  obligatio  on  such  a  charge  only  if  very 
near  the  age  of  puberty,  and  well  aware,  therefore,  of  the  wrongftil  nature 
of  his  acts.    (J.  4,  i,  18  ;  G.  3,  208.) 

II.  Robbery.  Vi  bonorum  raptorum.  Like  ftirtum,  this  oflFence 
is  confined  to  moveables.     (C.  9,  33,  1.) 

A  Tobber  is  liable  also  to  an  actio  furtu  For  who  deals  with  what  is 
another's  more  against  the  will  of  the  owner  than  he  that  robs  by  force  ? 
And  therefore  he  is  rightly  called  a  shameless  thirf.  There  is,  however,  a 
special  action  grounded  on  that  offence  which  the  Praetor  brought  in,  called 
vi  bonorum  raptorum.    (J.  4,  2,  pr. ;  G.  3,  209.) 

This  action,  however,  is  open  only  against  him  that  forcibly  carries  off 
goods  with  the  intention  to  do  a  wilful  wrong  (dolo  malo).  He,  therefore, 
that  is  led  by  some  mistake  to  think  a  thing  his  own,  and  in  his  ignorance  of 
law  carries  it  off  by  force  in  that  spirit,  supposing  that  an  owner  may  take 
away  what  is  his  even  by  violence  from  its  possessors,  ought  to  be  acquitted. 
And  in  accordance  with  this  he  that  has  carried  off  goods  by  force  in  that 
same  spirit  is  not  liable  to  an  actio  furti.    (J.  4,  2,  i.) 

Illustration. 

A  tax-gatherer  carries  off  cattle  of  a  fanner  to  satisfy  a  daim  that  turns  out  to  be 
unfounded.  He  does  not  commit  robbery,  because  he  believes  he  has  a  ri^t. 
(D.  47,  8,  2,  20.) 

In  this  action  it  is  not  essential  that  the  property  should  be  in  bonis  of  the 
plaintiff.  For  whether  it  is  in  bonis  or  not,  if  only  it  is  ex  bonis  (was  part  of 
his  goods),  the  action  will  stand.  And  so,  if  anything  has  been  borrowed  or 
hired  by  Titius,  or  is  even  left  in  pledge  or  deposited  with  him  on  such  terms 
that  he  has  an  interest  in  keeping  it  from  being  taken  away — if,  for  instance, 
in  the  case  of  a  deposit,  he  has  promised  to  answer  for  negligence  {culpa) — 
or  if  he  is  possessor  in  good  faith,  or  has  a  usufruct  or  any  other  right 
creating  an  interest  in  preserving  the  goods  from  the  robber — then  we  must 
say  that  to  him  this  action  is  open.  And  by  it  he  gains  not  ownership,  but 
only  what  he,  as  victim  of  the  robbery,  claims  to  have  had  taken  away  from 
among  his  goods — that  is,  from  among  his  substance.  And  generally  we 
must  say,  that  whatever  grounds  give  rise  to  an  actio  furti  in  case  of 
secret  theft,  those  same  grounds  will  support  this  actio  for  any  one  (if  open 
force  is  used).    (J.  4,  2,  2.) 

But  a  thoughtful  care  for  such  cases  as  these  may  only  open  up  a  way 
for  robbers  to  satisfy  their  greed  and  pass  unpunished.  And  therefore  a 
wiser  provision  has  been  made  in  this  respect  by  the  constitutions  of  our 
imperial  predecessors.  For  no  one  is  allowed  to  take  by  force  anything  that 
is  moveable  or  self-moving,  even  although  he  thinks  that  same  thing  his 
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own.  And  tf  any  one  acts  contrary  to  the  statutes,  if  the  thing  is  his  own, 
tfaen  he  ceases  to  be  owner ;  and  if  it  is  another's,  he  must  first  restore  the 
thing  and  then  make  good  also  its  value.  And  this  applies  not  only  to 
moveables  that  can  be  taken  away  by  force,  but  (as  the  constitutions  declare) 
to  cases  of  forcible  entry  on  any  landed  property,  in  order  to  stop  men 
from  every  form  of  robbery  on  such  pretexts.     (J.  4,  2,  i.) 

This  remedy  was  intKxla9ed  by  V^lentinian  TheodosiuB  and  ArcadiuB  A.D.  389. 
(a  8,  4,  7.) 

(b.)  Offences  against  Usefulness.  (Damnum  Injuria,) 
Provision  was  made  in  the  XII  Tables  for  redressing  wrong- 
ful damage  to  property  (D.  9,  2,  1),  although  there  is  some 
doubt  as  to  the  exact  terms.  Subsequent  laws  seem  to  have 
been  made,  but  they  were  all  abrogated  by  the  lex  Aquilia 
upon  which,  henceforth,  the  law  of  wi'ongs  to  property  depends. 
It  was  a  plebiscUnm  carried  by  Aquilius^  a  tribune  of  the  Plebs 
(B.C.  286). 

In  its  terms  the  Aquilian  Law  did  not  apply  to  injuries  to 
freemen;  but,  by  a  Praetorian  extension,  was  made  also  to 
embrace  that  cljiss  of  wrongs.  It  applied  also  to  immoveables, 
as  will  be  afterwards  noticed ;  but  in  the  main  it  was  confined 
to  damage  to  moveable  property,  whether  slaves,  animals,  or 
inanimate  things. 
The  subject  will  be  considered  imder  the  following  heads : — 

a.  The  coiistitiient  elementa  of  wrongful  harm  {damnum  injuria), 
1.  The  acts  or  defaults  that  constitute  damnum  injuria, 
S.  The  damnge  must  be  Buaoeptible  of  eetimation  in  money. 

3.  It  must  be  caused  wilf  uUy  or  negligently.     Contributory  negligenoe. 

4.  When  damage  is  caused  in  protecting  one's  own  property. 

fi.  What  persons  (besides  owners)  may  sue  for  wrongful  harm  ? 


a. 


The  constituent  elements  of  wi'ongfiil  harm. 
1.  The  acts  or  defaults  that  constitute  wrongful  harm. 

The  €ictto  damtd  injuriae  is  established  by  the  lex  Aquilia,  The  first 
chapter  provides  that  if  any  one  wrongfully  {injuria)  kills  man  or  four-footed 
beast  reckoned  among  cattle  belonging  to  another,  he  shall  be  condemned 
to  pay  to  the  owner  the  highest  value  that  property  bore  within  the  year 
preceding.  0-  4,  3»  pr-;  G.  3,  210.) 

And  the  aim  of  the  statute  in  providing  not  absolutely  for  four-footed 
beasts,  but  only  for  those  that  are  reckoned  among  cattle  {pecudes\ 
is  this : — it  would  have  us  know  that  the  provision  does  not  apply 
to  wild  beasts  or  to  dogs,  but  only  to  those  animals  that  can  properly 
be  said  to  graze  (J>asci) — horses,  for  instance,  mules,  asses,  oxen,  sheep, 
sbe-goats.  Swine,  too,  it  is  held,  are  included,  for  they  come  within 
the  term  cattle,  seeing  they  too  graze  in  flocks.    And  so  Homer  says  in  the 
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Odyssey,  in  a  passage  cited  by  Aelius  Mircianas  in  his  Institutes — ^^  Him 
you  will  find  sitting  near  his  swine  ;  and  they  are  grazing  (vg^orra/)  near 
the  rock  Korax,  hard  by  the  spring  Arethusa."    (J.  4,  3,  i.) 

Elephant3  and  camels,  b3cau3e  bsasta  of  burden,  are  incluJed  in  this  chapter. 
(D.  9,  2,  2,  2.) 

The  second  chapter  of  the  lex  Aquilia  is  not  in  use.     Q.  4,  3,  12.) 

This  chapter  referred  to  aistipaUuio.     (See  Book  II.,  Div.  I.,  Accessory  Contracts.) 

The  third  provides  for  every  other  kind  of  damage.  Therefore  if  a  man 
wounds  a  slave,  or  a  four-footed  beast  reckoned  among  cattle,  or  wounds  or  kills 
a  four-footed  beast  not  reckoned  among  cattle,  as  a  dog  or  a  wild  beast,  this 
chapter  establishes  an  action  to  be  brought  against  him.  And  wrongful 
damage  (damnum  injuria  datum)  to  all  other  animals,  and  also  to  anything 
without  life,  gives  rise  to  a  claim  under  this  part  of  the  statute.  For  if  anything 
is  burned  or  smashed  {ruptum)  or  broken,  an  action  is  established  by  this 
chapter.  The  one  term  ruptum  might  indeed  suffice  for  all  those  grounds 
of  action,  for  it  means  spoiled  {corruptum)  in  any  way.  And  therefore  not 
only  burning  and  breaking,  but  cutting  too,  and  crushing  and  spilling  and 
destroying,  or  making  worse  in  any  way,  are  included  under  this  term.  Nay, 
an  opinion  has  been  given  that  if  a  man  puts  anything  into  another's  wine 
or  oil  to  spoil  its  natural  goodness,  he  is  liable  under  this  part  of  the  statute. 
0-4,  3,  13;  G.  3,  217.) 

According  to  the  interpretation  of  this  law,  only  those  injuries  were  understood  as 
included  that  were  caused  by  the  body  to  the  body  {cwp9Tt  corpori).  But  this 
narrowness  was  removed  by  the  Praetor. 

But  it  has  been  held  that  under  this  statute  there  is  an  action  only  if  the 
man  does  the  damage  directly  with  his  own  body.  And  therefore  against 
him  that  does  damage  in  some  other  way  utiles  actiones  are  usually  given. 
If,  for  instance,  a  man  shuts  up  another  man's  slave  or  cattle  so  as  to  starve 
them  to  death,  or  drives  a  beast  so  furiously  as  to  founder  it,  or  terrifies, 
cattle  into  rushing  over  a  cliff,  or  persuades  another's  slave  to  climb  a  tree  or 
go  down  a  well,  and  he  in  climbing  or  going  down  is  either  killed  or  injured 
in  some  part  of  his  body,  then  a  uiilis  actio  against  him  is  given.  But  if  a 
man  thrusts  another's  slave  from  a  bridge  or  from  the  bank  into  a  river, 
and  the  slave  is  drowned,  then,  from  the  very  fact  that  he  threw  him  in,  it 
is  easily  seen  that  it  was  with  his  body  he  did  the  damage,  and  therefore 
he  is  liable  under  the  lex  Aquilia.  But  if  it  is  not  with  the  body  that  the 
damage  is  done,  and  no  one's  body  is  injured,  but  in  some  other  way  damage 
has  befallen  some  one,  then  as  the  actio  Aquiiia  is  not  enough,  whether  direct 
or  uiilis^  it  is  held  that  the  guilty  person  is  liable  to  an  actio  in  factum.  For 
instance,  if  a  man,  moved  by  pity,  frees  another's  slave  from  his  fetters  in 
order  that  he  may  run  away.    (J.  4,  3,  16 ;  G.  3,  219.) 

The  line  drawn  by  Justinian  is  difficult  to  reconcile  with  the 
cases  given  in  the  Digest, 

Illusirationa, 

A  pours  B's  com  into  the  river  and  destroys  ik  This  case  is  covered  by  the  terms 
of  the  statute.     (D.  9,  2,  27, 19.) 
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A  Rtrikes  B*8  money  out  of  hia  band,  and  it  falls  into  a  river  and  is  loet.  In  this 
caae  there  lies  an  actio  in  factum,     (D.  9,  2,  27,  21.) 

A  gives  B*8  oats  to  his  own  horse,  or  drinks  B*s  wine.  As  no  damage  was  done  to 
the  oats  or  wine,  the  injury  is  indirect.     Utilia  actio,     (D.  9,  2,  30,  2. ) 

A  midwife  gives  her  patient  poison  by  pouring  it  down  her  throat.  This  is  a  direct 
mjniy  under  the  statute.  (D.  9,  2,  9.)  But  if  she  merely  gave  it  to  the  patient, 
who  drank  it  herself,  it  is  indirect,  and  there  lies  an  oHio  in  factum,     (D.  9,  2,  7,  6.) 

A  lights  a  fire,  which  it  is  B*s  duty  to  watch.  B  falls  asleep,  and  in  consequence 
the  house  is  burnt.  It  may  be  said  B  did  nothing,  and  A  did  no  wrong.  The  injury 
being  mdirect,  there  lies  against  B  the  utUis  actio,     (D.  9,  2,  27,  9.) 

A  smoked  B*s  bees,  and  drove  them  away  or  killed  them.  Ulpian  says,  as  A  did 
not  kill  them,  but  merely  created  the  means  of  their  death,  the  remedy  is  not  by  the 
direct  action,  but  by  an  actio  in  faclum,  (D.  9,  2,  49,  pr.)  This  decision  disagrees 
abo  with  the  distinction  made  by  Justinian  in  the  text,  for  the  harm  is  done  to  the 
bodies  of  the  bees. 

A  held  a  slave  while  B  killed  him.  B  committed  a  direct  injury,  A  only  contributed 
to  it  indirectly.     Against  A  lies  an  actio  in  factum.     ( D.  9,  2,  11,  1.) 

A  scares  a  horse  on  which  the  slave  of  B  is  riding,  and  the  slave  is  thrown  off  into 
a  river  and  drowned.     Against  A  lies  an  a^tio  in  factum.     (D.  9,  2,  9,  3.) 

A  outs  a  rope  by  which  a  boat  is  moored  ;  the  boat  drifts  and  is  lost.  Against  A 
lies  in  actio  in  factum.     (D.  9,  2,  29,  6.) 

A  drives  his  cattle  into  B*s  field  without  B's  authority,  and  allows  them  to  eat  the 
grasL     Against  A  lies  an  actio  in  factum.     (C.  3,  35,  6.) 

A  sets  on  a  dog  that  bites  B.  If  A  held  the  dog  and  set  him  on,  the  injury  is  direct ; 
but  if  he  did  not  hold  the  dog,  the  action  is  in  factum.     (D.  9,  2, 11,  5.) 

2.  The  damage  must  be  capable  of  being  measured  in  money 
in  order  to  support  an  action  on  the  lex  Aquilia.  But  when 
the  damage  cannot  be  so  estimated,  recourse  may  sometimes  be 
had  to  the  remedy  for  injuria.  Thus,  if  a  blow  or  injury  to  a 
slave  does  not  depreciate  his  value  in  the  market,  it  is  not 
damnum;  it  may,  however,  be  injuna.  If  the  slave  requires 
medical  attendance,  then  he  is  considered  as  receiving  damnum. 
(D.  9,  2,  27,  17.)  It  may,  indeed,  happen  that  some  injuries 
(as  castration)  enhance  the  pccuninry  value  of  a  slave;  and 
in  that  case  the  remedy  of  the  master  is  to  sue  for  the  wrong 
to  the  person  (injuria).     (D.  9,  2,  27,  28.) 

3.  The  right  that  an  owner  has  against  men  generally  is  not 
that  the  usefulness  of  his  moveables  shall  not  be  impaired  by 
any  act  of  theirs;  that  would.be  putting  it  too  wide,  for  men 
are  not  responsible  for  accident ;  but  his  right  is  that  they  shall 
not,  by  their  malice  or  negligence,  impair  the  usefulness  of  his 
property.  This  delict  is  accordin^lv  wider  than  injuria.  There 
can  be  no  injuria  without  intention;  damnum  injuria  Tnay 
r^lt  from  carelessness  onlv.  Hence  a  noticeable  difference. 
A  mistake  as  to  the  character  of  the  person  insulted  or  a!!saulted 
sometimes  removed  the  attack  from  the  category  of  injuria. 
Bat  if  a  man  kilb  a  slave  under  the  belief  that  he  is  a  freeman. 
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he  does  not  escape  paying  damages  to  the  owner  of  the  slave 
for  his  loss.     (D.  J),  2,  45,  2.) 

He  kills  wrongfully  {injuria)  to  whose  malice  (dolus)  or  negligence  death 
is  due  ;  nor  is  there  any  other  statute  to  punish  damage  done  otherwise  than 
wrongfully.  And  therefore  he  goes  unpunished  that  without  negligence  or 
wilful  wrong  does  damage  by  some  accident    (G.  3,  21 1.) 

And  he  that  kills  by  accident  is  not  liable  under  this  statute,  if  only  no 
negligence  is  shown  on  his  part  For  otherwise,  under  this  statute,  a  maa 
b  liable  for  negligence  quite  as  much  as  for  malice.    {J*  4)  3>  3-) 

Illustrations. 

Therefore,  if  a  man  is  playing  with  javelins,  or  practising,  and  pierces 
your  slave  as  he  is  passing,  a  distinction  is  made.  For,  if  the  man  is  a 
soldier  and  in  the  Campus  Martius,  or  any  other  place  where  men  usually 
train,  the  act  does  not  imply  negligence  on  his  part ;  but  if  any  one  else 
does  such  a  deed,  then  he  is  chargeable  with  negligence.  And  the  same  rule 
of  law  applies  to  the  soldier  too  if  he  does  the  deed  in  any  other  place  than 
that  set  apart  for  soldiers  to  practise  in.    (J.  4,  3,  4.) 

And  again,  if  a  pruner,  by  breaking  down  a  branch  from  a  tree,  kills  your 
slave  as  he  passes,  then  if  this  is  done  near  a  public  road  or  one  used  by  the 
neighbours,  and  he  did  not  first  shout  out  so  that  an  accident  might  b6 
avoided,  he  is  chargeable  with  negligence.  But  if  he  did  first  shout  out  and 
the  slave  did  not  care  to  take  heed,  the  pruner  is  free  from  blame.  And 
so  too  if  he  happened  to  be  cutting  at  a  place  quite  off  the  road  or  in  the 
middle  of  a  field,  although  he  did  not  first  shout  out ;  because  there  no  out- 
sider had  any  right  to  go  to  and  fro.     (J.  4,  3,  5.) 

And  further,  if  a  doctor,  after  operating  on  your  slave,  fails  to  see  to  the 
healing  of  the  v/ound,  and  therefore  the  slave  dies,  he  is  chargeable  with 
negligence.    (J.  4,  3,  6.) 

Want  of  skill,  too,  is  reckoned  as  negligence ;  if,  for  instance^  the 
doctor  kills  your  slave  by   bad  surgery  or  by  giving  him  wrong  drugs. 

G-  4,  3,  7.) 

And  if  mules  that  the  driver  from  want  of  skill  cannot  hold  in  run  over 
3rour  slave,  the  driver  is  chargeable  with  negligence.  And  even  if  it  was 
ifrom  want  of  strength  that  he  could  not  hold  them  in,  though  another 
stronger  man  could  have,  he  is  liable  for  negligence  all  the  same.  And  the 
same  decisions  apply  to  the  rider  that  cannot  keep  in  his  horse,  whether 
from  want  of  strength  or.  from  want  of  skill.    (J.  4,  3,  8.) 

A  seta  his  stubble  or  thoniB  on  fire,  and  the  flamoB  are  carried  so  far  as  to  bum  B*8 
com  or  vines.  Is  A  responsible  ?  It  depends  on  the  circumstances  of  the  caw.  if 
it  was  a  windy  day,  and  A  did  not  take  precaution  against  the  fire  spreading,  or  if  he 
has  not  watched  it,  he  is  liable.  But  if  he  took  all  reasonable  care,  and  a  sudden  gust 
of  ^wind  carried  the  flames,  he  is  not.     (D.  9,  2,  30,  3.) 

They  that  place  traps  to  catch  animals  in  roads  or  pathways  are  responsible  for 
all  damage;  but  not  if  the  traps  are  in  places  usually  chosen  for  the  purpose. 
(D.  9,  2,  2S.)  If,  however,  a  person  that  has  no  right  to  place  traps  does  so,  and 
cattle  grazing  on  the  adjoining  land  have  been  caught  in  them,  the  person  tliat  set 
the  traps  is  responsible.     (D.  9,  2,  29,) 
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Contributory  Negligence. — Even  a  person  negligently 
cansing  an  injnry  is  relieved  from  blame  if  the  damage  is 
accomplished  only  by  the  concmrent  negligence  of  the  sufferer. 
Hence  there  was  no  remedy  when  the  sufferer  had  the  power  to 
escape  from  the  danger,  and  did  not  exert  himself  to  do  so. 
He  could  only  claim  compensation  when  he  either  did  not 
foiesee  the  injury,  or  could  not  have  helped  himself  if  he  had 
foreseen  it.     (D.  9,  2,  28,  1.) 

4.  In  certain  cases,  when  a  man  was  so  situated  that  he 
could  not  help  inflicting  some  injury  upon  another's  property 
in  order  to  avoid  a  greater  to  his  own,  he  was  allowed  with 
impunity  to  do  that  injury. 

Illustrations. 

A  bouse  migbt  be  puUecl  down  to  preycDt  tbe  spread  of  ffames  from  a  fire ;  and  even 
if  tiie  precaution  proved  to  be  nnnecefisary,  the  owner  of  the  house  had  no  redress, 
imkss  it  had  been  puUed  down  in  an  irrational  panic,  and  not  from  a  reasonable  view 
of  (he  danger.     (D.  9,  2,  49,  1.) 

A  ship  is  driven  in  a  storm  among  the  ropes  anchoring  another  vessel,  and  it 
eaanot  be  extricated  except  by  cutting  the  ropes.  The  owner  of  the  vessel  in  danger 
kas  a  right  to  cut  the  ropes,  and  does  not  subject  himself  to  any  action  for  damages. 
The  same  rule  applied  when  a  vessel  without  any  fault  had  got  entangled  among  fisher- 
Mn*s  nets.     It  could  cut  its  way  out     (D.  9,  2,  29,  8.) 

p.  What  persons  (besides  owners)  may  sue  for  wi-ongful 
harmt 

As  in  the  case  of  furtum,  the  delict  of  damnum  injuria  might 
be  committed  against  any  one  having  a  right  in  rem  to  a  thing, 
although  not  owner  {dominus).  Under  the  Aquilian  Law, 
indeed,  this  was  not  so;  the  only  person  that  had  a  remedy 
under  that  enactment  was  the  owner.  But  just  as  the  Praetor 
gave  a  remedy  for  indu-ect  as  well  as  direct  damage,  so  he 
provided  a  remedy  to  persons  having  an  interest  in  the  use- 
fulness of  the  property,  although  their  interest  fell  short  of  full 
ownership. 

1.  The  bona  fide  possessor  had,  Ulpian  tells  us,  an  actio  in 
factum  against  all  that  did  harm  to  his  moveable  property,  even 
if  it  was  the  owner  himself.    (D.  9,  2,  17.) 

2.  The  fructuarius  and  usuarius  also  had  a  remedy  {utile 
j^tdicitim)  after  the  analogy  of  the  Aquilian  Law  (ad  exeniplum 
Ugis  Aquiliae),  even  against  the  owner.  (D.  9,  2,  11,  10; 
D.  9,  2,  12.)  Hence  if  the  owner  has  killed  a  slave  that  he 
had  given  in  usufruct  to  another,  he  must  give  compensation. 

3.  To  one  having  a  servitude. 
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A  has  an  aqueduct  over  B*b  land,  and  it  is  pulled  down  by  C.  According  to  a  rule 
hereafter  to  be  more  fully  explained,  the  aqueduct,  being  attached  to  B's  land, 
belonged  in  law  to  B.  A,  however,  can  bring  an  action  {actio  utUu)  against  C  for 
the  damage.     (D.  9,  2,  27,  32.) 

4.  Secured  creditor.  The  right  of  a  creditor  to  the  thing 
pledged  may  be  as  effectually  impaired  by  injuring  the  thing 
as  by  stealing  it.  He  has,  therefore,  the  same  action  as  a  bona 
fide  possessor,  even  against  the  owner.  (D.  9,  2,  17.)  He 
may  sue  for  the  amount  of  his  interest  in  the  debt,  and  the 
owner  may  sue  for  the  balance,  if  any.     (D.  9,  2,  30,  1.) 

5.  Borrower.  The  borrower  of  clothes  destroyed  while  in 
his  custody  by  another  has  no  remedy.  The  action  must  be 
brought  by  the  owner  (dominus).     (D.  9,  2,  11,  9.) 

B.  Duties  of  the  owner  of  animals  (res  se  moventes). 
I.  Pauperies. 

On  account  of  irrational  animals  that  from  wantonness  or  heat  or  their 
savage  nature  have  done  damage  (pauperies)^  a  noxalis  actio  is  set  forth  in 
the  statute  of  the  XII  Tables.  (But  if  those  animals  are  given  up  in 
satisfaction  of  the  wrong,  then  the  defendant  is  free,  for  so  the  statute 
expressly  provides.)  Suppose,  for  instance,  that  a  kicking  horse  or  an  ox 
in  the  habit  of  goring  has  kicked  or  gored  a  man,  then  this  action  lies.  But 
it  applies  to  those  animals  only  that  are  stirred  up  contrar>'  to  the  nature 
of  their  kind  ;  for  if  they  are  wild  beasts  by  blood,  the  action  is  void.  If, 
therefore,  a  bear  escapes  from  his  owner  and  then  does  harm,  his  former 
owner  cannot  be  sued;  for  he  ceased  to  be  owner  when  the  wild  beast  escaped, 
Pauperies  is  damage  done  without  injuria  on  the  doer's  part.  For  indeed 
no  animal  can  be  said  to  do  an  injuria^  seeing  it  lacks  sense.  So  much  for 
the  noxalis  actio,    0*  4>  9>  P^O 

The  Xn  Tables  gave  an  action  if  a  quadruped  had  done 
harm.  (5/  quadrvpes  pmiperiem  jecisse  diceiur.)  (D.  9,  1,  1,  pr.) 
If  any  other  animal  than  a  quadruped  did  the  injury,  an  action 
was  also  provided  by  the  Praetor  (utilis  actio).  (D.  9,  1,  4.) 
This  rule  applies  only  to  tame  animals,  not  to  wild,  for  the 
reason  stated  in  the  text.  The  analogy  with  noxa  is  kept  up. 
Noxia  is  when  a  slave  does  that  which  in  a  freeman  would  be 
wrong ;  jianperies  is  the  damage  done  by  an  animal  contrary  to 
its  usual  nature,  and  therefore  bearing  a  kind  of  resemblance 
to  wrongs.  If  a  tiger  destroys  a  human  being,  it  but  acts 
according  to  its  nature  ;  but  when  an  ox  gores,  the  act  may  be 
regarded  as  a  breach  of  the  good  behaviour  that  is  its  second 
nature.  In  another  point,  Ihe  same  analogy  was  preserved. 
The  responsibility  for  the  mischief  followed  the  animal,  and 
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fell  upon  the  person  to  whom  for  the  time  it  belonged  {noxa 
caput  seqmtur).     (D.  9,  1,  1,  12.) 

No  action  lay  if  the  animal  were  irritated  or  roused  by 
another.  (Paul,  Sent.  1,  15,  3.)  Thus  when  a  horse  was  struck 
by  a  dolo  or  a  spur,  and  reared  and  kicked  a  person,  it  did  not 
commit  pauperies.  The  injury  was  not  the  result  of  an  outbreak 
of  unusual  badness,  but  was  due  to  the  mismanagement  of  the 
horseman;  and  therefore  the  owner  of  the  horse  is  not  re- 
sponsible, but  only  the  person  that  irritated  the  horse.  So 
if  the  fault  is  with  the  driver,  or  the  mischief  results  from 
the  beast  being  overloaded,  or  from  the  nature  of  the  place 
where  it  happens,  no  responsibility  attaches  to  the  owner,  but 
compensation  may  be  demanded  from  the  person  in  the  wrong. 
(D.  9,  1,  1,  4.)  . 

II.  Edict  of  the  ^dilc  in  regard  to  animals  that  do  not  fall 
nnder  the  head  of  pauperies. 

It  must  be  borne  in  mind,  too,  that  an  edict  by  the  JEdWes  forbids  us  to 
keq)  a  dog,  a  boar,  a  bear,  or  a  lion,  where  there  is  a  road  in  common 
use.  And  if  despite  this  we  do  so,  and  a  freeman  suffers  hurt,  the  owner 
will  be  condemned  to  pay  such  a  sum  as  the  judge  shall  think  fair  and 
right;  while  for  all  other  damage  the  owner  must  pay  double  the  loss. 
And  beside  these  actions  allowed  by  the  iEdiles,  the  ac/io  de  pauperie  too 
will  stand.  For  when  several  actions,  especially  if  penal,  bearing  on  the 
the  same  matter,  meet,  recourse  to  one  never  does  away  with  another. 
(J.  4,  9,  4.) 

Justinian  omits  the  penalty  of  20  Bolidi  for  killing  a  freeman. 

When  a  dog  is  chained  in  a  house,  and  some  one  stumbling 
on  it  accidentally  is  bitten,  the  owner  is  not  liable 
(D.  9,  1,  2,  1)  ;  but  if  the  owner  takes  it  into  a  place  where  he 
ought  not,  or  by  not  keeping  it  sufficiently  in  hand  allows  it  to 
slip,  he  is  responsible  for  his  neghgence  and  must  pay  all 
the  damage ;  nor  does  he  escape  by  the  surrender  of  the  dog. 
p.  9,  1,1,  5.) 

Second,  KiuHTS  TO  Immoveables. 

A.  Rights  of  owner  against  all  men  generally. 

(a.)  Deprivation  of  simple  possession. 

L  By  Fraud.  Removing  landmarks  {de  iermino  moto). 

An  immoveable,  from  its  nature,  cannot  be  stolen.  Theft, 
therefore,  has  no  application  to  land.  There  is,  hoAvever,  an 
analogous  offence — removing  the  landmarks,  and  stealing  land 
by  inches.  We  are  told  by  Dicnysius  Halicamassus  (Antiq. 
Rom.  2,  75)  that  Numa  made  a  law  on  the  subject.     Although 
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Numa  miay  be  regarded  as  a  myth,  there  can  be  no  doubt  that 
as  soon  as  private  property  in  land  was  recognised,  the 
offence  of  removing  landmarks  had  to  be  provided  for.  Numa, 
we  are  told,  ordered  every  man  to  mark  the  boundary 
of  his  land,  and  to  set  up  stones,  which  were  made  sacred  to 
Jupiter*  Terminalisy  and  that,  once  a-year,  on  a  day  appointed, 
the  people  should  assemble  and  offer  up  sacrifices  of  gi-ain  and 
fruits  at  the  boundaries.  This  is  the  mythical  origin  of  the 
feast  of  the  Terminalia.  If  any  one  dared  to  remove  or  shift  a 
landmark,  he  was  devoted  to  the  god  that  watched  boimdaries^ 
and  could  be  killed  by  any  one  with  impunity.  The  same 
sanction  was  extended  to  the  Ager  RomanuSy  and  the  same 
pimishment  denounced  against  those  that  took  from  it  to 
increase  their  ager  privatus. 

The  Agrarian  law  passed  by  Caius  Caegar  established  a  fine 
of  50  aurei  for  every  landmark  thrown  down  or  shifted,  and 
allowed  any  one  to  bring  the  action.  (D.  47,  21,  3,  pr.)  Nerva 
allowed  a  master  to  pay  the  fine,  if  his  slave  had  removed 
a  landmark  without  his  knowledge  ;  and  if  the  master  refused, 
the  slave  was  condemned  to  death.  (D.  47,  21,  3, 1.)  Hadrian 
made  the  offence  a  crime.    (D.  47,  21,  2.) 

11.  By  Force.  (Interdict  de  vi  et  vi  armata.) 

As  there  could  be  no  theft  of  an  immoveable,  so  there  could 
be  no  robbery  of  it.  Still  an  owner  might  be  ejected  from  his 
lands  by  force,  and  this  constituted  an  infraction  of  his  rights, 
for  which  a  remedy  was  provided,  not  by  the  usual  method  of 
actions,  but  by  interdict.     (D.  43,  16,  3,  15.) 

1.  The  ejectment  of  any  person  from  an  immoveable  by 
force,  with  or  without  weapons,  was  a  wrong  remediable  by 
interdict.  The  essential  characteristic  of  it-was,  however,  that 
it  was  available  for  a  mere  possessor,  whether  he  was  owner 
{dominua)  or  not.  But  it  may  be  regarded  as  part  of  the  legal 
protection  of  o-wTiers,  for  of  course  an  owner  out  of  possession 
could  not  be  dispossessed  by  violence  or  in  any  other  way. 

2.  A  distinction  was  drawn  between  force  with  weapons 
(vis  armatci)  and  force  without  weapons  {vis  cotidiana).  The 
most  important  distinction  between  the  two  forms  of  force 
was  this :  any  possessor,  however  unjust  his  possession,  was 
entitled  to  protection  against  armed  violence  ;  but  a  person 
that  had  acquired  possession  by  fraud  or  force,  or  was  a 
mere  tenant-at-will  of  the  ejector,  had  no  redress  if  he  were 
dispossessed  by  force  without  weapons.    (D.  43,  16,  14.) 
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An  Ittterdiei  feat  Ttcbvetmg  posMtsion  is  iBoally  given  when  a  man  has  been  ejected 
by  force  from  the  poaBeBsion  of  a  farm  or  a  hoiue.  He  Las  then  given  him  the 
inten&t  Unde  vi  [which  commences,  Unde  tu  ilium  vi  tUjeciUi\.   (J.  4, 15, 6;  6.  4, 154.) 

Bj  it  the  ejector  it  compelled  to  restore  possesriony  if  only  the  ejected  did  not  get 
poBODOB  fttna,  hii  opponent  by  force,  by  stealth,  or  by  leave  {nfc  vi  nee  dam  ne4 
pnomio).    Bat  if  he  did,  he  can  be  ejected  with  impmiity.     (6.4,154.) 

SometimeB,  however,  the  Praetor  will  compel  me,  when  I  have  ejected  a  man  that 
got  powesBioo  from  me  by  force,  by  stealth,  or  by  leave,  to  restore  possession, — as,  for 
brtaoee,  when  I  have  ejected  him  with  arms.  For  this  the  Praetor  has  a  special 
mtvdiGi,  ordaining  restitution  in  every  case^     (G.  4,  155.) 

Thus  a  person  forcibly  dispossesaed  could  resort  to  simple 
force,  without  weapons,  to  recover  possession.  This  did  not, 
however,  interfere  with  the  right  of  self-defence.  An  armed 
attack  could  be  repelled  by  arms;  and  even  if,  in  the  vicis- 
situdes of  the  conflict,  the  possessors  should  be  turned  off 
their  own  land,  they  still  had  a  right  to  use  arms,  if  possible, 
to  get  back.  The -whole  fight  must,  however,  be  a  single 
transaction ;  if,  being  turned  out,  the  owner  retired,  and  after 
recruiting  his  forces  renewed  the  conflict,  he  would  not  be 
justified  {non  ex  intervaUo  sed  ex  eoniinenti).     (D.  43,  16,  3,  9.) 

But  in  the  time  of  Justinian  this  distinction  was  no  longer 
regarded. 

Bj  the  interdict  Unde  vi  the  ejector  is  compeUed  to  restore  possession,  even  although 
ti»e  ejected  got  possession  from  him  by  force,  by  stealth,  or  by  leave.  But  under  our 
■cred  constitutions,  as  we  have  said  above  (pp.  96,  97),  if  any  man  seizes  on  a  thing 
by  force,  then  if  it  is  part  of  his  goods  he  is  deprived  of  its  ownership  ;  if  it  belongs  to 
■nother,  he  is  compelled  first  to  restore  and  then  to  pay  its  value  to  the  victim  of  his 
•orce.  And  further,  he  that  ejects  any  one  from  possession  by  force  is  liable  under 
^  Ux  Jfdia  de  vi  for  employing  force,  either  private  or  public  Force  is  private  if 
no  anus  are  used ;  but  if  arms  are  used  to  drive  a  man  out  of  possession,  then  the 
force  is  public.  And  by  the  name  arms  is  to  be. understood  not  only  shields  and  swords 
•ad  helmets,  but  also  dubs  and  stones.     (J.  4, 15,  6.) 

If  there  are  several  ejectors,  and  only  one  has  a  rod  or  sword,  it  gives  the  character 
fA  srmed  violence  to  the  attack.  (D.  48,  16,  3,  8.)  Even  if  they  came  unarmed,  but 
took  them  up  in  the  fight  (D.  43,  16,  3,  4),  or  brought  arms  and  refrained  from  using 
them,  it  was  armed  force.  (D.  43,  16,  3,  5.)  It  was  essential,  however,  that  posses- 
ikm  ihoold  be  gained  by  the  exercise  of  force,  and  not  by  mere  threats.  (D.  43, 16, 
8,7.) 

(b.)  Rights  to  the  enjoyment  and  use  of  an  immoveable. 

I.  Secretly  cutting  down  trees  (arborum  furtim  caesarum) 
(D.  47,  7)  was  a  special  offence  created  by  the  XII  Tables,  but 
Bcarcely  distinguishable  from  theft.  When  anything  attached 
to  an  immoveable  was  removed,  it  was  at  once  regarded  as  a 
moveable,  and  the  person  that  took  it  as  a  thief.  If  the  person 
that  cut  or  de8tr(»yed  a  tree  had  no  intention  to  steal,  but  had 
a  simple  desire  for  mischief  then  he  was  responsible  by  the 
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XII  Tables  for  damnum  injuria.  Now,  as  in  cutting  a  tree  a 
person  could  be  actuated  only  by  one  of  those  two  motives, 
either  stealing  or  mischief,  there  would  seem  to  be  no  necessity 
for  creating  the  special  offence  arborum  furtim  caesariim.  The 
penalty  fixed  by  the  XII  Tables  was  changed  by  the  Praetor 
into  a  penalty  of  double  the  value  of  the  trees.     (D.  47,  7,  7,  7.) 

II.  Secretly  or  forcibly  interfering  with  an  owner  in  the  use 
of  his  land.     (Interdict  quod  vi  aut  clam.y 

1°.  What  acts  constituted  a  wi-ong  remediable  by  this  inter- 
dict 1  The  interdict  quod  vi  aut  clam  applied  only  to  immove- 
ables, and  provided  generally  for  most  injurious  acts  done 
thereto.     (D.  43,  24,  20,  4.) 

Illustrations. 

A  pours  something  down  B's  well,  and  spoils  the  water.     (D.  48,  24,  1 1.) 

A  has  pushed  B's  vines  on  to  his  (A *s)  own  land,  and  they  have  taken  root,  so  that 
B  has  lost  the  right  to  remove  them.     (D.  43,  24,  22. ) 

A  carries  away  the  stakes  supporting  B*8  vines.     (D.  43,  24,  2,  8. ) 

A  pulls  down  B's  house.     (D.  48,  24,  7,  9.) 

A  carries  away  B's  tiles  lying  ready  to  be  placed  on  his  house ;  this  is  theft  (D.  43, 
24,  9,  pr.)  If,  however,  the  tiles  are  on  the  house  (D.  43,  24,  7,  10),  whether 
actually  fixed  to  the  roof  or  simply  lying  thereon  (D.  43,  24,  8),  it  is  not  theft,  but  a 
wrong  remediable  by  the  interdict. 

A  lops  the  branches  of  B's  trees.     (D.  43,  24,  9,  pr.) 

A  removes  from  B's  land  or  house  any  fixtiure  {(liquid  aedihm  adfixwn).  (D.  43, 
24,  9,  2.)  This  does  not  include  keys,  door- bars  not  fixed  to  the  door,  lattices  or 
windows  not  fixtures.     (D.  43,  24,  9,  1.) 

A  goes  upon  B's  farm  and  scatters  the  dung  from  his  dung-heap.  If  A  scattered  it 
over  fields  already  manured,  and  which  might  be  injured  from  the  excess  (D.  43,  24, 
7,  6),  it  was  a  violation  of  B's  right  to  his  immoveable  ;  but  if  he  threw  it  beyond  the 
arm,  it  was  not  within  the  interdict    (D,  43,  24,  9,  8.) 

A  ploughs  B  s  meadow,  or  digs  a  ditch  in  his  land.  (D.  43,  24,  9,  8  ;  D.  43,  24, 
22.)  But  this  was  not  an  ofiPence  when  dune  by  a  tenant  in  due  course  of  cul- 
tivation, even  against  the  wishes  of  the  owner,  unless  harm  was  done  by  it  (D.  43, 
24,  7,  7.) 

A  lops  pollards  {sUva  caedua)  belonging  to  B.  If  they  are  unripe,  it  is  an  offence 
(D.  43,  24,  1 8,  pr. )  ;  if  mature,  no  harm  is  done  to  the  owner,  and  there  is  no  offence, 
unless  A  intends  to  carry  them  off  for  his  own  use ;  in  which  case  he  commits 
theft 

2°.  To  constitute  a  wrong,  the  injurious  acts  must  be  done  by 
force  or  secretly  ;  that  is,  as  interpreted  by  the  jurists,  against 
the  will  or  without  the  consent  of  the  owner. 

Ulpian  says  the  definition  of  Quintus  M  ucius  Scaevola  satisfied  him.     A  person 


'  AH  Praetor :  Quod  vi  aut  dam  actum  est,  qua  de  re  agitur,  id  quum  experiemU  potettoM 
est,  restUuas.     (D.  43,  24,  1.) 
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does  anjTtluiig  by  force  (vi)  when  be  does  what  be  is  forbidden  to  do  by  tbe  owner. 
(D.  43,24,  1,  5;  D.  50,17,73,2.) 

Three  definitions  are  given  in  the  Digest  of  secret  damage. 

A  person  does  a  thing  secretly  {clam)  when  he  does  that  which  he  knows  to  be 
disputed,  or  likely  to  be  made  ihe  subject  of  dispute  (Quintus  Mucins  Scaevola, 
D.  50,  17,  73,  2)  ;  or  when  he  does  something  without  the  knowledge  of  his  adver- 
asry,  and  has  not  informed  him  of  it,  provided  he  either  expected,  or  might  reason- 
ably expect,  a  dispute  with  him  (D.  43,  24,  3,  7,  Cassias) ;  or  when  he  conceals  an 
set  from  a  person  that  he  knows  would  forbid  it,  and  either  thinks,  or  has  reason  to 
think,  that  it  would  be  forbidden.     (D.  43,  24,  3,  8,  Aristo.) 

As  in  the  case  of  theft,  the  remedy  here  described  may  be 
resorted  to  by  any  one  having  an  interest  in  the  immoveable, 
even  against  the  owner.  (Non  solum  domino  praedii  aed  etiam 
Mb  quorum  interest  opus  non  factum  esse.)  (D.  43,  24,  11,  14.) 
Hence  to  the  usufructuary.     (D.  43,  24,  12.) 

III.  In  certain  cases  the  interdict  uti  possidetis,  although 
having  essentially  a  difiFerent  scope  (see  Possession  Appendix 
U>  JDominium),  was  admissible  as  a  remedy  for  injurious  acts 
done  to  land. 

To  prohibit  a  man  from  building  on  his  own  ground  was  in  a 
sense  robbing  him  of  possession.  (D.  43,  17,  3,  2;  D.  41,  2, 
52,  1.)  So  when  a  tenant  {inquilinus)  refuses  to  allow  the 
owner  to  enter  and  repair.  (D.  43, 17,  3,  3.)  When  a  neighbour 
places  his  rafters  partly  on  my  wall  and  partly  on  his  own,  he 
may  be  compelled  to  take  them  off  by  the  interdict  uii  possi- 
detis.   (D.  43,  17,  3,  9 ;  D.  43,  17,  3,  4.) 

IV.  Damage.     Damnum  injuria. 

The  action  foimded  on  the  Aquilian  law,  which  has  been 
explained  in  its  application  to  moveables,  was  also  available 
for  similar  damage  done  to  immoveables,  as  setting  a  house  or 
vineyard  on  fire  (D.  9,  2,  27,  7),  or  puUing  down  a  house.  (D. 
9,  2,  27,  31 ;  C.  3,  35,  2.) 

B.  Rights  of  owners  of  conterminous  immoveables. 

I.  "  The  Praetor  says,  when  a  tree  from  your  house  hangs  over 
his  house,  seeing  it  is  your  own  fault  that  you  do  not  take  it 
away,  I  forbid  the  use  of  force  to  hinder  him  then  from  freely 
taking  it  away  and  keeping  it  himself."     (D.  43,  27,  1.)^ 

When  a  tree  growing  upon  A's  land  overhangs  the  field 
or  building  of  B,  if  A  does  not  cut  it  down,  he  must  suffer 
B  to  do  80.     In  the  case  of  a  house,  the  rule  is  subject  to  no 


*  Ait  PraOor :  Qyae  arbor  ex  aecUbut  tvU  in  aedes  iUius  impendet,  per  te  stai 
fumoMut  tarn  adimat,  tunc  quominut  Uli  earn  arborcm  adimere  sibique  habere  liceatf 
mmferiveto. 
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qualification,  but  in  tlie  case  of  a  field  it  applies  only  when  the 
tree  is  under  15  feet  in  height.  The  earliest  law  was  in  the 
XII  Tables,  and  the  object  was  to  prevent  fields  being  injured 
by  the  shade  thrown  from  low  trees.     (D.  45,  27,  1,  9.) 

II.  A  right  to  gather  fruits  faUing  on  another's  land  {de 
glande  legenda), 

"  The  Praetor  says,  when  acorns  from  his  land  fall  on  yours, 
I  forbid  you  to  use  force  to  hinder  him  from  freely  picking  them 
up  and  carrying  them  away  eyery  third  day."  *  (D.  43, 
28,1.) 

The  word  acorn  (cflans)  used  in  the  interdict  covers  all 
fruits.     (D.  50,  16,  236.)  ^ 

III.  Protection  from  flooding  by  rain  water  {aquae  pluviae 
arcendae.    D-  39,  3.) 

In  the  absence  of  a  servitude  no  owner  had  a  right  to  the 
rainfall  from  the  lands  of  an  adjoining  proprietor.  Every  owner 
had  a  right  to  the  water  that  fell  on  his  own  land  (D.  39,  3, 
1,  11),  and  to  keep  it  back,  even  although  he  had  been  accus- 
tomed to  let  it  pass  on  to  his  neighbour.  (D.  39,  3,  21.)  So 
when  a  man  by  digging  on  his  own  land  dried  up  his  neighbour's 
well,  his  conduct  was  not  actionable.    (D.  3S',  3,  1,  12.) 

But  every  landowner  had  a  right  to  prevent  any  change  in 
his  neighbour's  land  by  which  rainwater  not  hitherto  running 
on  to  his  land  was  made  to  pass  on  to  it.  (D.  39,  3,  1,  2  ;  D. 
39,  3,  1,  22 ;  D.  39,  3,  1,  14.)  There  was  no  remedy  against 
the  overflow  of  water  from  thermal  springs  (D.  39,  3,  3,  1),  nor 
when  buildings  were  injured,  for  the  action  was  given  for  the 
protection  of  fields.     (D.  39,  3,  1,  17.) 

But  an  owner  had  a  right  to  alter  the  state  of  his  land,  so  as 
to  throw  rainwater  on  his  neighbour  when  it  was  required  for 
the  purpose  of  cultivation.  (D.  39,  3,  1,  15.)  Thus,  he  could 
make  any  works  for  the  purpose  of  reaping  the  fruits  of  his 
land  (D.  39,  3,  1,  7),  including  under  that  designation  the  whole 
produce  of  land,  such  as  chalk  or  stones,  as  well  as  grapes  or 
corn.     (D.  50,  16,  77.) 

Ditches  made  for  the  purpose  of  drying  the  land  were  also 
in  the  exception  (D.  33,  3,  1,  4) ;  not,  however,  to  let  the  water 
run  on  to  his  neighbour,  but  to  sink  into  the  ground ;  for,  says 
Ulpian,  no  one  has  a  right  to  improve  his  land  by  making  his 


*  Ait  Praetor :  *'  Glandem  quae  ex  iUitu  agro  in  tuwn  eadat,  quominus  Uli  terlM 
quoque  die  legerCy  auferre  licecUf  vim  fieri  veto" 
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neighbour's  worse.  If  the  owner  of  the  land  that  suffers  from 
the  incursion  of  rainwater  has  given  his  consent  to  the  opera- 
tion that  has  caused  the  mischief,  he  has  no  remedy.  (D.  39,  3, 
19.)  Nor  is  there  any  remedy  when  the  construction  of  the 
works  was  authorised  by  the  State  (D.  39,  3, 2,  3),  or  had  existed 
from  beyond  the  memory  of  persons  alive.  (D.  22,  3,  28 ;  D.  39, 
3,2,3.) 

INVESTITIVE,  DIVESTITIVE,  AND  TRANSVESTITIVE  FACTS. 

Having  examined  the  rights  and  liabilities  of  an  owner,  we 
have  now  to  inquire  into  the  ways  in  which  these  rights  may 
be  acquired,  transferred,  or  extinguished.  Throughout  this 
part  of  the  exposition  it  is  convenient  to  assume  that  the 
investitive  or  divestitive  facts  operate  without  restriction,  and 
afterwards  to  point  out  the  restrictions  to  which  they  are  sub- 
ject.   The  following  is  the  arrangement : — 

laiEwnnvB  Fact. — Occupatio, 
DinsTiTiVB  Fact.— Dcrrfictio. 
TsAMb  V  atffJTi  V  K  Facts. 

A.  Facts  beloDging  to  the  ancient  law  {ex  Jure  civili). 

I.  Mandpaiio. 
IL   Cemoimjwe. 

III.  Vtuoopio, 

B.  Facte  holAnging  to  the  law  as  expanded  aod  settled  m  the  time  of  Justinian 
[ojwn  gentium), 

L  Aeumo, 

IL  TradUio. 

in.  Pre$cripUo. 

RtSTRAlNTS  ON  INVESTITIVE  AND  TrANSVESTITIVB  FaCTB. 

A.  Persons  that  cannot  be  owners. 

I.  Slayes.    The  Peculium  of  slaves. 

II.  Persons  snl:  jeet  to  the  patria  potestat,    Peeulivm  cattrense,  4*. 
IIL  Wives  subject  to  manm.    Dae,  Paraphema,  Donatio  propter  niipUai, 

B.  Things  that  cannot  be  owned. 

I.  jBet  comaiMTies. 
'  IL  Reepvhlxcae,     {PuUicae  Viae;  PubUea fiumina.) 
IIL  Mu  univerdtaHi. 

IV.  Re»  dimni  Juris  ;  eaerae,  mMtae;  rdifficaae. 

c.  Bestraints  on  conveyance  without  valuable  consideration.     (Donatio,) 
ExzisaioN  OF  Investitive  and  Tbansvbstitivb  Facts—Agenot. 

Investitive  Fact. 

L  Occupatio  is  the  taking  possession  of  what  belongs  to 
nobody  (res  nullim)  with  the  intention  of  keeping  it  as  one's 
property. 
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The  phrase  "  thing  belonging  to  no  one"  {res  nullius)  is  used 
in  two  very  different  senses.    Thus  we  are  told  that — 

Things  sacred,  devoted,  and  hallowed  belong  to  no  one.  For  what  is 
Heaven's  by  right  is  included  in  no  one's  goods.    (J.  2,  i,  7.) 

In  a  sense,  what  Justinian  here  states  is  perfectly  true.  Things  consecrated  to  the 
Church  are  not  private  property;  they  do  not  belong  to  any  specified  individuals.  But 
they  are  the  objects  of  rights  closely  resembling  ownership,  and  should  not  be  classed 
with  things  that  usually  are  objects  of  private  property,  but  which  for  a  time  may 
happen  to  have  no  owner.  The  phrase  '*  a  thing  belonging  to  nobody  **  should  be 
restricted  to  things  capable  by  appropriation  of  becoming  the  objects  of  private  pro- 
perty. If  the  terms  employed  in  the  Institutes  were  correct,  the  maxim  of  Romsji 
Law,  that  what  belongs  to  no  one  {res  nullius)  becomes  the  property  of  the  first  one  th&t 
takes  possession  of  it,  would  no  longer  be  tnie.' 

Occupation  as  a  mode  of  acquisition,  existed  in  the  following 
cases : — 

1.  Living  Things. — All  creatures  untamed  that  live  in  the 
air,  on  the  earth,  or  in  the  water,  become  the  property  of  the 
person  that  first  takes  or  catches  them,     (D.  41,  1,  1,  1.) 

And  by  natural  reason  we  acquire  not  only  what  becomes  ours  by  delivery, 
but  also  what  we  have  made  ours  by  occupatio.  For  previously  such  things 
belonged  to  no  one  ;  as,  for  instance,  all  that  we  take  by  land,  by  sea,  or  in 
the  air.    (G.  2,  66.) 

Wild  beasts,  therefore,  and  birds  and  fishes — all  animals,  that  is,  that  are 
bom  on  sea  or  land  or  in  the  air — as  soon  as  any  one  takes  them,  become  at 
once  his  property  by  the  Jus  Gentium.  For  what  formerly  belonged  to  no 
one,  is  by  natural  reason  given  up  to  him  that  takes  possession  {occupantfy. 
And  it  makes  no  difference  whether  one  takes  the  wild  beasts  and  birds  on 
his  own  lands  or  on  another's.  Clearly,  however,  he  that  enters  on  another's 
land  to  hunt  or  to  snare  birds  may  be  forbidden  to  enter  by  the  owner,  if 
seen  in  time.    0*  2,  i,  12.) 

Therefore  all  you  take  [a  wild  beast,  a  bird,  or  a  fish,  the  moment  it  is 
taken,  becomes  yours,  and]  is  understood  to  be  yours  so  long  as  you  guard  it 
and  keep  it  in.  But  if  it  escapes  your  guard  and  regains  its  natural 
freedom  it  ceases  to  be  yours,  and  becomes  again  the  property  of  him  that 
first  seizes  it.  And  its  natural  freedom  is  understood  to  be  regained  when 
it  has  either  escaped  from  your  sight,  or,  though  it  is  still  in  view,  is  very  hard 
to  follow  up.    (J.  2,  I,  12  ;  G.  2,  67.) 

The  question  has  been  raised  whether,  if  a  wild  beast  be  so  wounded  that 
it  can  be  taken,  it  is  to  be  understood  at  once  to  be  yours.  Some  have 
decided  that  it  is  yours  at  once,  and  continues  to  be  yours  so  long  as  you 
follow  it  up  ;  but  that  if  you  leave  off  following  it  up  it  ceas^  to  be  yours, 
and  again  becomes  the  property  of  him  that  first  seizes  it.  Others 
think  that  it  is  yours  only  if  you  take  it.  And  it  is  this  latter  opinion  that 
we  confirm  ;  because  many  accidents  often  happen  to  hinder  you  firom 
taking  it.     (J.  2,  1,  13.) 

*  Q,uod  enim  nvUius  est,  id  rcUione  naturali  ocatpanH  canceditur.     (D.  41,  1,  3.) 
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In  the  case  of  animals  that  habitually  go  away  and  come  back  again 
[pigeons,  for  instance,  and  bees,  and  hinds,  that  habitually  go  to  the 
woods  and  come  back  again],  the  rule  that  is  [handed  down]  approved  is 
thisj—that  they  are  understood  to  be  yours  so  long  as  they  intend  to  return. 
For  if  they  cease  to  intend  to  return  they  cease  to  be  yours,  and  become 
the  property  of  those  that  first  seize  them.  And  it  is  considered  that  they 
cease  to  intend  to  return  when  they  cease  from  the  habit  of  returning. 
0.2,1,15;  G.  2,68.) 

Bees,  too,  are  by  nature  wild.  Therefore  those  that  settle  on  your  tree, 
before  you  hive  them,  are  no  more  yours  than  birds  that  build  their  nest 
there.  And  so  if  any  one  else  hives  them  he  will  be  their  owner.  And  the 
combs  too,  if  they  have  made  any,  may  be  taken  away  by  any  one.  But,  of 
course,  while  they  are  still  untouched,  if  you  see  in  time  any  one  entering 
your  lands,  you  can  lawfully  stop  him  from  entering.  A  swarm,  again,  that 
has  flown  away  from  your  hive,  is  understood  to  be  yours  so  long  as  it  is  in 
view,  and  is  not  hard  to  follow  up.  Otherwise  it  becomes  the  property  of  him 
that  first  seizes  it.    (J.  2,  i,  14.) 

Peacocks  and  pigeons  also  are  wild  by  nature  ;  and  it  <ioes  not  matter 
that  they  are  in  the  habit  of  flying  away  and  flying  back  again — for  bees 
too  do  the  same  ;  and  it  is  agreed  that  they  are  naturally  wild.  Deer,  too, 
some  people  have  so  tame  that  they  are  in  the  habit  of  going  to  the  woods 
and  coming  back  again  ;  and  yet  that  they  are  naturally  wild  no  one  denies. 
0-2,1,  15.) 

Fowk  and  geese  are  not  wild  by  nature ;  and  that  we  can  understand 
from  the  very  fact  that  there  are  other  kinds  of  fowls  and  geese  expressly 
called  wild.  And,  therefore,  if  your  geese  or  fowls  are  by  an  accident  panic- 
stnick  and  fly  away  ;  even  though  they  have  escaped  your  view,  wherever 
they  may  be,  they  are  understood  to  be  yours.  And  the  man  that,  with  an 
intention  to  make  a  gain  of  it,  keeps  those  animals,  is  understood  to  be 
guilty  of  theft.    (J.  2,  i,  16.) 

2.  Precious  Stones  in  a  state  of  nature. 

Pebbles,  precious  stones,  and  the  like,  found  on  the  §ea-shore,  become  at 
once  by  the  jus  naturale  the  property  of  the  finder.    (J.  2,  i,  18.) 

An  island  that  springs  up  in  the  sea  (this  happens  at  times,  though  rarely) 
belongs  to  the  (first)  occupier,  for  it  is  believed  to  be  no  one's.     (J.  2,  i,  22.) 

3.  Treasure-trove  {Tlmaurus). 
Treasure-trove  is  treasure  deposited  in  a  place  for  so  long  a 

time  that  no  one  can  tell  who  is  the  owner  of  it.^     When 

fceaaure  has  been  hid  in  the  earth  for  safety,  it  is  not  treasure- 

c^^^|ihwre^  unless  it  is  so  ancient  that  the  owner  of  it  is  unknown, 
tne 

^"1  Illustration. 

^  BApOBon  bought  a  house,  and  sent  a  workman  to  repair  it.     The  workman  found 
^M*i<w*      If  it  were  money  that  the  previous  owner  could  identify  as  his— as 
*^^  Sly  leen  lost  or  left  by  mistake — it  must  be  restored  to  him.     (D.  6,  1,  67.) 

t9t  vstut  quioedam  depotUio  pecuniae,  cujut  non  extat  memoria,  ut  jam 
wimhjabeaL     (1).  41, 1,  81,  t) 
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Treasures  that  one  finds  in  ground  of  his  own,  the  late  Emperor  Hadrian, 
following  what  naturally  seems  fair,  gave  up  to  the  finder.  And  his  decree 
was  the  same  with  regard  to  things  found  by  chance  in  a  place  that  is  sacred 
or  devoted.  If,  again,  a  man  finds  treasure  in  another's  ground  when  not 
engaged  in  searching  for  it,  but  by  chance,  he  must  give  up  half  to  the  owner 
of  the  soil.  And  similarly,  if  a  man  finds  treasure  in  ground  belonging  to  the 
Emperor,  half  goes  to  the  finder,  and  half,  as  Hadrian  decreed,  belongs  to 
the  Emperor.  And  again,  similarly,  if  a  man  finds  treasure  in  ground  that 
belongs  to  a  city,  or  to  X}s\<tfiscus^  half  belongs  to  himself,  and  half  to  the 
fiscus  or  dty.    0-  2,  i,  39.) 

4.  Things  were  r««  nulUus  if  their  owners  had  relinquished 
possession  of  them  with  the  intention  of  abandoning  the 
r)wnership. 

5.  The  property  of  an  enemy  captured  in  war  was  Bsid  to 
belong  to  nobody,  and  therefore  to  bepome  the  property  of  the 
captors  by  the  right  of  occupation. 

All  that  is  taken  from  the  enemy  becomes  ours  by  natural  reason.  (G.  2, 69.) 
And  again,  all  that  we  take  from  the  enemy  at  once  becomes  ours  by  the 
yus  Gentium.  So  far  does  this  rule  extend  that  even  freemen,  if  taken,  are 
reduced  into  slavery  to  us.  And  yet  they,  if  they  escape  from  our  power 
and  return  to  their  own  people,  regain  their  former  status.    (J.  2,  i,  17.) 

Immoveables  taken  by  the  Romans  from  an  enemy  were  not 
treated  as  res  nuUius ;  for  they  were  not  left  as  prize  to  the 
actual  captors,  but  were  reserved  for  the  State.  When  an 
enemy  had  driven  the  Romans  out,  but  was  afterwards  ex- 
pelled, the  lands  were  restored  to  their  former  owners,  and 
were  not  appropriated  by  the  State.     (D.  49,  15,  20,  1.) 

Moveables  belonged  to  the  individual  captors,  subject  to  the 
rules  of  prize.  If  they  were  the  spoil  of  a  common  movement, 
they  must  be  divided  according  to  the  rules  of  war ;  but  when 
they  were  captured  by  the  enterprise  of  the  individual  soldier, 
he  was  not  obliged  to  share  them  with  his  neighbours.  This 
seems  to  be  the  reconciliation  of  the  apparently  conflicting 
passages.    (D.  49,  14,  31;  D.  41,  1,  51,  1.) 

DivESTiTiVB  Fact. 
I.  Dereliction. 

And  on  this  principle  it  s^ems  quite  true  to  say  also,  that  if  a  thing  is 
regarded  by  its  owner  as  abandoned,  then  any  one  that  takes  possession 
forthwith  becomes  its  owner.  And  it  is  regarded  as  abandoned  when  its 
owner  has  thrown  it  away  with  the  intention  that  it  shall  no  longer  be  part 
of  his  property  ;  he  ceases,  therefore,  at  once  to  be  the  owner.    (J.  2,  i,  47.) 

But  the  case  is  quite  different  if  goods  are  thrown  overboard  in  a  storm,  in 
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order  to  lighten  the  ship  ;  for  they  still  belong  to  their  owners.  For  it  is 
manifiKt  that  they  are  thrown  overboard  npt  with  any  intention  not  to 
keep  them,  but  in  order  that  both  owner  and  ship  may  the  better  escape 
the  dangers  of  the  sea.  And  therefore,  if  when  tihey  are  cast  ashore  by 
the  waves,  or  are  still  floating  about  at  sea,  any  one  take?  possession 
and  carries  them  off  with  an  intention  to  make  gain  out  of  them,  he  commits 
a  theft 

And  a  closely-allied  case  is  that  of  things  that  fall  from  a  carriage  in 
motion  without  the  owner's  knowledge.    (J.  2,  i,  48.) 

Could  a  slave  be  a  derelict?  Or  did  a  slave  abandoned  by 
his  maater  become  free  t  In  certain  cases  where  a  sick  slave 
was  abandoned  he  acquired  bifi  freedom.  But  apparently  a 
filaye  might  be  treated  as  derelict. 

Illustration* 

Sempronios  claimed  Thetis  as  hia  slave,  on  the  ground  that  Thetis  was  the  child  of 
bb  female  slare.  In  defence  it  was  proved  that  in  a  previous  action  brought  by  the 
ome  of  Thetis  against  another  person  for  the  maintenance  of  the  child,  the  nurse  had 
been  told  to  sue  Lucius  Titius,  the  father  of  the  child.  Lucius  Titius,  having  paid  the 
Buoej  demanded  by  the  nurse,  manumitted  Thetii  before  the  President  of  the  pro- 
▼isoe.  Was  this  valid  t  Paul  answered,  that  as  Sempronius  seemed  to  have  treated 
IVtia,  the  diild  of  the  female  slave,  as  a  derelict,  the  manumission  by  Lucius  Titins 
VM  perfectly  valid,  inasmuch  as  he  had  acquired  the  ownership  of  Thetis  by  oecupatio. 
(D.  41,  7,  8.) 

Transvestitive  Facts. 
The  modes  of  conveyance  in  the  Roman  Law  fall  into  two 
groups,  which  are  distinguished  fit)m  each  other,  according  to 
the  view  of  some,  by  their  origin ;  some  descending  from  the 
civil  law  (ex  jure  civilt),  others  from  the  Jus  Gentium.  But 
"  delivery  '*  (traditio\  which  forms  the  characteristic  mode  of 
conveyance  of  the  Jus  Gfenttum^  had  a  place,  although  a  very 
restricted  one,  in  the  oldest  law  of  Rome.  The  older  modes  of 
conveyance  may  be  called  formal,  as  contrasted  with  the  later 
and  non-foimal. 

A.  Formal  Conveyances  (Ex  jure  civili). 
I.  Mancipation  {Mandpatio). 

Res  mancipi  are  transferred  to  another  by  mandpatio;  and  for  this  reason, 
indeed,  are  called  res  mancipi.  And  wherever  mandpatio  holds  good,  injure 
cessio  also  holds  good.  (G.  2,  22.)  What  the  process  is,  has  been  told  in  an 
earlier  part  of  our  commentaries.    (G.  2,  23.) 

The  form  of  conTeyanoe  has  already  been  described  under  **  Manci^um.** 

In  that  way  persons,  both  slave  and  free,  are  conveyed  (mandpantur);  and 
animals  (including  oxen,  horses,  mules,  asses),  for  they  are  res  mancipi. 
Landed  property  too,  whether  in  town  or  country,  if  res  mandpi  (as  Italian 
lands,  (or  instance,  are),  is  usually  conveyed  in  the  same  way.    (G.  i,  120.) 
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But  if  a  res  tnandpi  is  transferred  neither  by  mandpatio  nor  by  in  jure 
cessio,  .  .  .  And  further,  we  must  observe  that  nexus  is  peculiar  to  Italian 
soil,  and  is  inapplicable  to  provincial  For  nexus  can  be  applied  to  land 
only  when  it  is  res  mctncipi;  and  provincial  soil  is  a  res  nee  mancipi.  But 
provincial  soil  that  has  the  jus  Quiritium,  stands  in  the  position  of  Italian 
soil,  and  therefore  can  be  conveyed  by  mandpatio,  (G.  2,  26,  26^,  27, 
as  restored.) 

And  again,  of  things  moveable,  or  rather  self- moving,  the  following 
are  res  Tnandpi:  slaves,  male  and  female,  and  those  tamed  animals  that 
are  broken  in  as  beasts  of  draught  or  of  burden  —  oxen  for  instance, 
horses,  mules,  asses. 

Now  the  teachers  of  our  school  think  that  these  are  res  tnandpi  from 
the  moment  of  their  birth.  But  Nerva,  Proculus,  and  the  other  authorities 
of  the  opposing  school,  think  they  are  res  mandpi  only  if  broken  in  ;  or 
if  so  excessively  wild  that  they  cannot  be  broken  in,  that  they  become 
res  tnandpi  on  reaching  the  age  at  which  such  animals  are  usually 
broken  in.    (G.  2,  15.) 

On  the  other  hand,  wild  beasts  are  res  ttec  tttandpiy  as  bears,  lions  ;  and 
also  those  animals  reckoned  with  wild  beasts,  as  elephants  and  camels  ; 
and  this  is  not  affected  by  the  fact  that  these  animals  are  sometimes 
broken  in  as  beasts  of  draught  or  of  burden.  And  further,  some  of  the 
smaller  animals, — even  of  tamed  animals,  some  of  which,  as  we  have  said 
above,  are  res  tnattdpi^ — ^are  classed  as  res  nee  tnattdpi,     (G.  2, 16.) 

And,  again,  almost  all  incorporeal  things  are  res  ttec  tnattdpi^  except 
servitudes  over  landed  property  in  the  country  on  Italian  soil      These 
"are  res  tnatidpi,  although  reckoned  with  things  incorporeal.    (G.  2,  17.) 

The  passages  from  Gaios  manifestly  show  that  the  group  called  re»  mancipi  wa* 
based  upon  no  logical  considerations,  but  must  be  ascribed  to  the  accidents  of 
history.  It  included  some  moveables,  as  it  were,  •capriciously,  and  immoveables 
partly  by  a  geographical  and  partly  by  an  arbitrary  boundary.  The  ret  manc^  are 
characterised  by  the  circumstance  that  they  include  things  known  to  the  Romans 
in  the  earliest  times,  and  not  such  as  became  known  only  when  they  carried  their 
conquests  out  of  Italy.  Thus  immoveables  out  of  Italy  were  rea  nee  mancipi; 
elephants  and  camels,  although  beasts  of  burden,  are  also  rf$  nee  mancipi,  because 
they  were  introduced  at  a  late  period.  The  circumstance  that  rights  of  way  and 
rights  to  water-courses  are  res  mancipi,  but  not  rights  to  lights  and  others  that  only 
arise  in  crowded  cities,  shows  that  the  group  of  res  mancipi  was  formed  when  the 
Romans  were  in  a  purely  agricultural  stage.  The  cosUier  jewels  (as  to  pearls,  see 
Pliny,  9,  85,  58)  were  excluded,  because  they  were  unknown  at  the  time  when  the 
distinction  was  made.  May  not  gold  and  silver  have  been  omitted  for  the  same 
reason? 

The  only  article  mentioned  by  Gaius,  not  to  be  explained  on  the  score  of  antiquity, 
is  garments.  But,  indirectly,  that  reason  may  be  applied  It  may  be  said  that 
clothes  were  home-made,  and  rarely  objects  of  sale.  But  the  implements  of  agri- 
culture,  excepting  stock,  are  apparently  res  nee  mancipi,  and,  therefore,  another 
reason  than  mere  antiquity  seems  required.  It  may  be  that  these  articles  were  of 
very  trifling  value.  Dogs  and  cats  were  omitted,  probably  because  nobody  would 
have  thought  of  selling  them. 

In  brief,  the  origin  of  the  distinction  seems  to  have  been  as  follows :  When  the 
Romans  made  the  acquaintance  of  copper,  and  adopted  it  as  the  standard  of  value,  a 
sale  was  accompanied  by  all  the  formalities  constituting  mancipation.     This  form 
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tbej  adhered  to  in  all  traosactionfl  of  any  importance.  In  the  sale  of  hmdB,  rights  of 
way,  cattle,  or  Blayes,  the  formal  oonveymoe  was  strenaonsly  insisted  upon.  The  for- 
nudities,  it  most  be  observed,  occnpied  the  place  pf  written  conveyances,  and  were 
Taloable  in  their  assistance  to  the  memory  of  the  witnesses,  as  well  as  in  the 
Bobnmity  they  threw  over  the  transaction.  But  in  regard  to  clothes,  crops,  and  the 
rode  instruments  of  agriculture,  partly,  perhaps,  because  they  may  seldom  have  been 
the  objects  of  commercial  transactions,  partly  because  they  may  have  been  of  little 
Tilue,  it  was  not  worth  while  going  through  the  cumbersome  ceremonial  of  the 
mancipation.  For  that  reason  probably  these  things  might  be  transferred  by  simple 
delivery. 

BL  Ortolan  adds  two  other  grounds  of  distinction,  which  deserve  a  brief  notice.  He 
observes  that  res  mancipi  are  all  of  them  things  not  consumed  by  using,  whereas 
wine,  kc,  which  are  ret  nee  maneqn,  are  used  by  being  consumed.  But  this,  as  he 
idmitB,  does  not  really  distinguish  them,  because  many  things,  that  are  not  con- 
tained in  using,  are  ret  nee  mancipi.  A  horse  was  a  res  mancipiy  but  a  waggon 
B  not  mentioned  as  such,  and,  therefore,  may  be  considered  a  ret  nee  mancipL  An 
ox  was  a  fvt  mandpi,  but  the  plough  was,  for  the  same  reason,  probably  not.  These 
examples  also  serve  to  detract  from  the  value  of  another  distinction  mooted  by  M. 
Ortolan.  iZct  mancipi  are  all  specific  objects,  capable  of  easy  identification  by  wit- 
BMses,  and  therefore  excluded  things  that  are  sold  by  number,  weight,  or  measure, 
at  wine  or  com.  / 

A  distinction  of  some  importance  existed  between  moveable 
res  mancipi  and  immoveable  res  mancipi.  Moveable  res  man- 
cipi could  not  be  transferred  unless  in  the  presence  of  the 
parties ;  and  so  fer  was  the  origin  of  the  word  (manu  capere) 
regarded,  that  not  more  could  be  conveyed  than  could  be  held 
in  the  hand.  But  immoveable  res  mancipi  need  not  be  in  the 
presence  of  the  parties,  but  might  consist  of  parcels  in  different 
parts  of  the  country.    (Ulp.  Frag.  19,  6.) 

But  in  one  point  the  conveyance  of  landed  property  differs  from  the  con- 
veyance of  everything  else.  For  persons,  both  slave  and  free,  and  animals 
too  that  are  res  mancipi^  must  be  present  in  order  to  be  conveyed  ;  and  not 
only  present,  but  actually  grasped  by  the  receiver  of  what  is  given  mancipioy 
from  which  comes  the  term  for  such  conveyance,  mancipation  the  thing  being 
taken  in  the  hand.  But  landed  property  is  usually  conveyed  in  absence. 
(G.  I,  121,  last  part  restored.) 

The  mode  of  conveyance  that  superseded  mancipatio  was 
"deUvery."  As  delivery  could  take  place  only  when  the 
parties  were  on  or  near  the  land  to  be  transferred,  it  was  often 
lees  convenient  than  mancipatio.  Hence  there  continued  to  be 
a  reason  for  keeping  alive  the  ancient  mancipations  for  land  in 
Italy. 

II.  In  jure  0ES8I0.    Title  by  a  fictitious  surrender  in  court. 

1.  Injure  cessio  takes  place  thus :  Before  a  magistrate  of  the  Roman  people, 
as  the  Praetor,  or  before  the  President  of  a  province,  the  man  to  whom  the 
thing  is  being  granted  appears  holding  it,  and  makes  his  claim  thus  :  *'  This 
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man,  I  say,  is  mine,  ex  jure  Quiritium.^  Then  after  he  has  made  his  claim, 
the  Praetor  asks  him  that  grants  it  whether  he  will  make  a  counter  claim. 
And  when  he  says  no,  or  remains  silent,  then  the  Praetor  makes  over  the  pro- 
perty to  the  claimant.  This  is  called  a  legis  actio,  and  can  take  place 
even  in  the  provinces  before  their  Presidents.    (G.  2,  24.) 

Often,  however,  indeed  almost  always,  we  use  tfiancipatio.  For  when  we 
ourselves  can  do  it  by  ourselves  beft)re  our  friends,  it  is  needless  to  seek 
out  a  harder  way  of  doing  it  before  the  Praetor,  or  the  President  of  a  pro- 
vince.    (G.  2,  25.) 

Three  persons  were  thus  required  :  the  owner  who  conveys  (cM^efu),  the  purchaser 
{vindicam)^  and  the  Praetor,  who  g^ves  judgment  (ocfcfict^).  (Ulp.  Frag.  19,  10.)  It 
was  a  mode  of  alienation  applicable  both  to  res  mancipi  and  ret  nee  mancipi,  to  cor- 
poreal and  incorporeal  things.  Thus  a  usufruct,  or  inheritance,  or  legal  tutelage  of  & 
freedwoman,  can  be  conveyed  by  this  mode. 

2.  Restriction  special  to  in  jute  cessio. 

And  finally,  it  must  be  observed  that  persons  in  potestate,  in  manu,  or  in 
mancipio,  can  acquire  nothing  by  injure  cessio.  For  since  such  persons  can 
have  nothing  of  their  own,  it  follows  that  they  can  of  themselves  claim  no- 
thing as  their  own  before  a  court  of  law  injure.    (G.  2,  96.) 

Transfer  of  Res  Mancipi  wi  sBtf»Lte'  delivery. 

And  next,  we  must  note  that  among  aliens  there  is  but  one  form  of  ownership  - 
{dominium).  So  that  in  each  case  a  man  either  is  the  owner,  or  is  in  no  sense 
an  owner.  And  this  was  the  law  formerly  among  the  Roman  people  ;  for  in 
each  and  every  case  a  man  either  was  owner  ex  jure  Quiritium,  or  was  in 
no  sense  an  owner.  But  afterwards  ownership  parted  into  two  kinds ;  so 
that  one  man  may  be  owner  ex  jure  Quiritium,  and  another  have  the 
property  in  bonis.    (G.  2,  40.) 

For  if  I  transfer  to  you  a  res  mancipi  neither  by  mancipatio  nor  in  jure 
cessio,  but  by  simply  handing  it  over,  then  the  thing  becomes  yours  in  bonis, 
but  will  remain  mine  ex  jure  Quiriiium  until  you  by  continued  possession 
acquire  it  by  usucapio.  For  as  soon  as  the  full  time  for  usucapio  has  run, 
the  thing  is  yours  at  once  by  absolute  right,  that  is,  both  in  bonis  and  ex  jure 
Quiritium,  just  as  if  it  had  been  transferred  by  mancipatio  or  in  jure  cessio. 
(G.  2,  41.) 

The  aim  of  the  law  of  prescription  (usucapio)  was  to  heal 
defective  titles ;  the  conditions  under  which  it  applied  will  be 
stated  presently.  But  a  question  arises,  what  were  the  rights 
of  a  purchaser,  for  example,  that  had  obtained  possession  of  a 
slave  bought  and  paid  for,  but  had  not  taken  a  conveyance 
by  mancipatio  or  cessio  in  jure  f  After  the  period  of  usucapio  had 
expired,  he  was  owner  (dominus  ex  jure  Quiritium),  and  was 
entitled  to  all  the  remedies  provided  by  law  for  owners ;  but 
suppose,  before  that  time  had  expired,  some  one,  making  an 
adverse  claim,  took  away  the  slave,  what  remedy  had  the  pos- 
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sessor  !  He  could  not  sue  as  owner,  because  he  was  not  owner ; 
he  could  not  sue  the  adversary  as  a  robber,  because  the  adver- 
sary set  up  a  bona  Jide  claim  to  the  slave.  It  is  possible  that' 
when  interdicts  were  introduced  (Appendix  to  Dominmm — 
Pos8es8io)y  the  purchaser  was  protected  against  violent  dis- 
possession ;  but  this  remedy  had  imperfections  of  its  own,  and 
was  subject  to  this  special  disadvantage,  that  it  was  not  avail- 
able against  every  possessor.  In  justice,  however,  a  buyer, 
in  the  case  supposed,  ought  to  have  as  complete  a  remedy  as  if 
he  were  actually  owner ;  and  such  a  remedy  was  finally  supplied 
by  the  Praetor  by  the  aid  of  a  fiction. 

Of  the  same  kind  is  the  ac/to  called  Publiciana,  For  it  is  given  to  a  man 
that  seeks  to  recover  property  of  which  he  has  lost  possession  ;  property 
delivered  to  him  for  some  lawful  reason,  but  which  he  has  not  yet  acquired 
by  usttcapio.  Now  he  cannot  in  the  intentio  claim  it  as  his  ex  jure  Quiritium, 
By  a  fiction,  therefore,  he  is  held  to  have  acquired  it  by  usucapion  and 
being  thus  made  quasi-owner  ex  jure  Quiritium^  he  puts  forward  an  intentio 
worded  as  follows  :  "  Let  there  be  a  judex.  If  the  slave  that  Aulus  Agerius 
bought  and  had  delivered  to  him  had  been  in  his  possession  for  a  year,  if, 
in  that  case,  the  said  slave,  about  whom  the  action  is  brought,  ought  to  be 
his  ex  jure  Quiritium^  and  so  on."  *    (G.  4,  36.) 

For  the  meaniDg  oiiiUeiUiOt  see  Book  lY.,  Proceedings  in  Jure, 

Now  those  acHones  of  which  we  have  spoken,  and  any  like  ones,  are 
grounded  on  statute  and  on  the  jus  civile.  But  there  are  other  actions 
introduced  by  the  Praetor  in  virtue  of  his  jurisdiction  ;  actiones  both  in  rem 
and  in  personam.  And  of  these  we  must  give  instances  in  order  to  show  what 
they  are.  Often,  for  example,  the  Praetor  allows  an  actio  in  rem^  in  which 
cither  the  plaintiff  afifirms  that  he  has  acquired  by  o^d^x-usucapio  what  he 
has  not  acquired  by  usucapio;  or,  on  the  contrary,  that  the  possessor,  his 
adversary,  has  not  acquired  by  usucapio  what  he  has  so  acquired.    (J.  4,  6,  3.) 

For  suppose  that  another's  property  is  handed  over  to  a  man  on  a 
lawful  ground,  in  the  case  of  a  purchase  (for  instance),  a  gift,  a  dowry,  or  ' 
legacies,  and  he  has  not  yet  become  its  owner.  If  now,  by  accident,  he  loses 
possession  of  that  property,  he  has  no  direct  actio  in  rem  to  recover  it.  For 
iht  actiones  set  forth  by  the  jus  civile  are  open  only  to  those  that  claim  as 
owners.  But  because  it  was  doubtless  hard  that  in  such  a  case  an  action 
should  be  wanting,  the  Praetor  brought  in  an  action  in  which  he  that  has  lost 
possession  affirms  that  he  had  acquired  that  property  by  usucapio^  and  so 
claims  it  as  his  own.  And  this  is  called  the  Actio  Publiciana^  because  it  was 
first  put  forth  in  the  edict  by  the  Praetor  Publicius.    (J.  4,  6,  4.) 

dcoo  mentionB  a  QuintuB  Publicius  as  Praetor  about  b.c.  66.     (Pro  dnentio,  45.) 
After  the  Actio  PubUeiana  was  introduced,  a  buyer,  without 

*  Judex  esto.  Si  quern  honUnem  AuUu  Agerius  emit  {et  is)  ei  tradiibus  est,  anno  posse- 
dittd,  turn  Ml  eum  hominem^  de  quo  agitur,  ex  jure  Qmritium  ejus  esse  oporteret  etreliqua. 


Digiti 


ized  by  Google 


118  RIGHTS  IN  REM. 

taking  a  title  by  mancipation,  became,  for  nearly  all  purpoeee, 
owner.  He  conld  not,  until  his  title  was  perfected,  convey  the 
property  by  mancipatio  or  cesaio  in  jure  to  another;  but  he 
could  practically  accomplish  the  same  object  by  simple 
delivery.  Why  then,  it  may  be  asked,  did  the  cumbrous  form 
of  mancipation  survive  I  Why  did  it  continue  to  be  employed 
until,  at  least,  the  time  of  Gains,  and  probably  many  years 
afterwards  t  A  reason  has  been  already  mentioned  why,  in  the 
case  of  land,  mancipation  should  have  been  maintained.  A 
conveyance  of  land  by  mancipation  could  be  effected  at  any 
distance  from  the  land,  but  a  conveyance  by  simple  delivery 
required  to  be  on  the  spot.  In  the  case  of  slaves  a  different 
reason  existed.  No  one  but  a  legal  owner  {domtntM  ex  jure 
Quiritium)  could  employ  a  public  mode  of  manumission ;  under 
the  Empire,  the  utmost  that  a  person  could  do,  whose  title 
was  not  perfected  by  usucapio,  was  to  make  his  slave  a 
Latin  {Latinus  Junianus).  (G.  1,  17 ;  G.  1,  33-35.)  In  eveiy 
other  respect,  however,  the  imperfect  was  as  good  as  the  per- 
fect title.  The  owner  of  a  slave,  sold  and  delivered,  although 
he  remained  technically  owner  {dominus  ex  jure  Quiritium)^  was 
not  permitted  to  exercise  any  of  the  rights  of  an  owner.  (G. 
1,  54.)  Thus  if  an  inheritance  were  left  to  the  slave,  it  be- 
came the  property  of  the  buyer,  not  of  the  owner,  who  retained 
a  mere  naked  title  without  any  beneficial  interest.  (G.  2,  88 ; 
G.  3,  166.) 

In  the  time  of  Gains  the  mancipatio  was  still  employed,  and 
the  technical  difference  between  Quiritarian  and  (as  it  has  been 
termed  by  modem  writers  on  law)  Bonitarian  ownership  was 
still  maintained.  But  between  the  time  of  Gains  and  Justinian 
the  mancipatio  fell  into  desuetude ;  and  even  the  very  name,  so 
redolent  of  antiquity,  of  the  old  owner  (dominus  ex  jure 
Quiritium)  had  become  a  puzzle  to  lawyei^s.  Justinian  tells 
us  that  the  old  distinction  was  obsolete,  and  he  ordered  the 
phrase  dominus  ex  jure  Quiritium  to  be  expunged  from  the 
legal  vocabulary,  as  serving  no  purpose  but  to  perplex  students 
on  their  first  acquaintance  with  the  law.  (C.  7,  25,  1.)  The  old 
Publician  Action  was,  however,  still  referred  to,  and  the  edict 
of  the  Praetor  is  quoted  by  Justinian.^  "  I  will  give  an  action 
to  any  one  that  demands  that  which  has  been  delivered  to  him 

*  8i  quit  id  quod  tradUur  ex  justa  cauta  non  a  domino  €t  nondunh  mucaptum  peUt, 
judicium  daJbo, 
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on  Bome  lawful  ground  by  another  than  the  owner,  and  of 
which  he  has  not  acquired  the  ownership  by  usucapion*  (D.  6, 
2, 1,  pr,)  As  given  by  Justinian,  the  edict  omits  words  that 
must  have  at  one  time  been  in  it,  "  or  by  an  owner  without 
fnancipatio  or  cessio  in  jure/^  or  words  to  that  efifect.  By  means 
of  the  Publician  Action,  therefore,  any  one  could  recover  pro- 
perty from  third  persons  if  he  had  all  the  requisites  of  a  title 
hy  tisucapioy  except  only  the^  lapse  of  the  necessary  time. 

in,    USUCAPIO. 

Usucapio  is  the  acquisition  of  ownership  by  possession  for  the 
length  of  time  required  by  law.  (D.  4,  1,  3,  3 ;  Ulp.  Frag. 
1,9,8.) 

The  full  time  for  usucapio  of  moveables  is  a  year,  but  of  lands  or 
houses  two  years.    This  is  provided  by  the  statute  of  the  XII   Tables. 

(G.  2,  42.) 

And  this  rule  was  adopted  lest  the  ownership  of  property  should  remain 
too  long  uncertain.  For  the  space  of  a  year  or  two  years — the  time  in 
which  a  possessor  was  allowed  to  acquire  by  usucapio — ^was  long  enough  for 
an  owner  to  look  after  his  property.    (G.  2,  44.) 

Hie  subject  of  umicopto  may  be  considered  under  the  following  heads  : — 

1.  The  conditionB  necessary  to  acquisition  j)«r  usucapionem, 

1^,  A  certain  length  of  poesession* 
2^.  Uninterrupted  possession. 
8°.  Bona  fides, 
4^.  Justus  TUulus, 

2.  Special  restrictions  on  this  mode  of  acquisition. 
▲.  As  to  Persons. 

1^.  Persons  against  whom  the  time  of  possession  does  not  count. 
2^.  Persons  in  favour  of  whopi  the  time  of  possession  dues  not  count 
B.  7%ings  that  cannot  he  acquired  per  usucapioneT/L 

1.  The  conditions  necessary  to  acquisition  per  usucapionem. 
1*.  A  certain  length  of  possession. 

There  is  no  difficulty  in  measuring  the  time,  one  or  two  years 
as  the  case  may  be,  when  the  thing  remains  contiiiuously  in 
the  possession  of  one  person  for  the  whole  time;  but  does  the 
time  run  when  the  thing  has  passed  out  of  the  possession  of 
the  first  holder  ?  The  answer  to  this  question  depends  upon 
several  circiunstances.  When  the  times  of  possession  of  two 
holders  may  be  counted  together  to  make  a  title,  there  is  said 
to  be  an  addition  of  possession  (accessio  possessionis).  The 
following  passage  in  the  Institutes  has  suggested  a  doubt 
"whether  accession  of  this  nature  was  permitted  in  usucapio,  or 
whether  it  was  first  introduced  when  the  newer  kind  of  pre- 


Digiti 


ized  by  Google 


120  RIGHTS  IN  REM. 

scription  —  called  long  possession  —  was  brought  in.  Cujas 
thought  that  the  passage  implied  that  no  accession  existed  in 
the  case  of  usucapioy  but  it  seems  hardly  credible  that  the 
purchaser  could  not  count  the  time  of  the  vendor ;  and  the 
conjecture  of  Vinnius  that  Justinian  refers  to  his  tbsucapio  of 
moveables  in  three  years  may  be  accepted  as  a  way  out  of  the 
-difficulty. 

Long  possession  that  had  begun  to  the  profit  of  the  deceased  goes  on 
without  a  break  to  his  heir  or  bonvrum  possessor,  and  that  though  he  knows 
the  estate  is  another's.  But  if  the  possession  by  the  deceased  began  unfairly, 
the  heir  or  bonorum  possessor,  though  ignorant  of  this,  cannot  profit  by  the 
possession.  And  a  constitution  of  ours  has  settled  that  in  usucapio  too  the 
like  rules  shall  be  observed,  so  that  the  time  goes  on,  being  reckoned  withoat 
a  break.    (J.  2,  6,  12.) 

(I*.)  Universal  Succession. — ^In  this  case  the  rule  is  as  stated 
by  Justinian.  The  good  or  bad  faith  of  the  universal  successor 
is  immaterial.  Hence,  if  the  deceased  bought  a  slave  that  he 
behoved  to  belong  to  the  seller,  but  his  heir  knows  that  it  did 
not,  his  heir  may  nevertheless  continue  the  tisucapio,  and  become 
owner  when  the  necessary  time  has  elapsed.  The  reason  is,  that 
the  good  faith  required  to  support  usucapio  relates  to  the  moment 
at  which  the  possession  is  acquired ;  if  the  possessor  after- 
wards discovers  that  he  is  mistaken,  he  is  not  bound  to  give 
up  the  thing  he  has  bought.  The  knowledge  of  the  heir,  who 
is  regarded  not  as  a  new  person,  but  as  continuing  the  legal 
personality  of  the  deceased  (D.  44,  3,  11),  is  equivalent  to 
such  a  subsequent  discovery  on  the  part  of  the  deceased,  and 
therefore  does  not  affect  his  title. 

Illustrations, 

A  thing  has  been  bought  by  the  deoeased,  but  not  been  delivered  to  him  in  his  life- 
time. It  is  first  given  to  the  heir,  and  the  heir  knows  that  it  does  not  belong  to  the 
seller.  The  possession  of  the  heir  is  tainted  with  bad  faith  from  the  first,  and  con- 
sequently he  takes  no  advantage  from  the  good  faith  of  the  deceased.     (D.  41,  S,  48.) 

A  person  has  kept  a  slave  that  he  knew  to  belong  to  another,  and  dies.  His  heir  is 
ignorant  of  the  fact.  The  bad  faith  of  the  deceased  prevents  the  heir  acquiring  it 
per  untccbpionem.    (C.  7,  30,  3.) 

(2*".)  Singular  succession. 

Buyer  and  seller  too  reckon  their  times  jointly,  as  the  late  Emperors 
Severus  and  Antoninus  laid  down  in  rescripts.    (J.  2,  6,  13.) 

When  a  person  acquires  possession  from  another  by  gift, 
purchase,  or  otherwise  than  by  universal  succession,  the  bad 
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feith  of  one  does  not  vitiate  the  title  of  the  other.  Hence,  if 
both  possessors  hold  in  good  faith,  the  time  of  each  is  added 
to  make  usucapio ;  but  if  either  holds  in  bad  faith,  only  the  time 
of  possession  of  the  other  is  reckoned.  (C.  4,  48,  3 ;  D.  41,  4, 
2, 17.) 

niiLStration. 

A  aoqaires  po— ccirion  of  »  moveable  in  good  faith,  and  after  six  montlifi  selLi  it  to 
B,  who,  after  keeping  it  five  months,  sells  it  to  G.  If  B  and  G  are  ignorant  of  any 
defeet  m  the  title,  G  becomes  owner  in  a  month.     (D.  41,  3, 15,  1.) 

2**.  The  possession  must  be  uninterrupted.  An  interruption 
of  possession  is  called  umrpatio  (D.  41,  3,  2),  and  is  either 
physical  interruption  (naturalis  umi^atio),  or  legal  interruption, 
when  a  hostile  claim  is  set  up. 

(1**.)  Natural  or  physical  interruption  (naturalis  uaurpatio) 
occurs  when  the  possessor  is  ejected  by  force,  or  when  a  move 
able  is  carried  away  by  force  or  fraud.     (D.  41,  3,  5.) 

Illustration, 

A  obtains  a  gift  of  a  slave  from  one  whom  he  believes  to  be  owner,  and  within  a 
jetr  manumits  the  slave  per  vindictam.  The  donor  of  the  slave  was  not  really  the 
ovner.  The  manumission  is  not  valid,  because  A  was  not  owner  (dominus  ex  jure 
Qtttritniin) ;  but  it  interrupts  the  possession,  as  A  deliberately  resigned  his  Hght  to  tJie 
d*Te.     (D.  41,  6,  5.) 

Exceptions. — Possession  was  not  lost  when  a  thing  was 
pledged.  The  creditor  had  possession  both  in  law  and  in  fact, 
but  his  interest  was  not  in  the  possession  for  its  own  sake,  but 
merely  as  security  for  his  claim,  and  for  the  purpose  of  ttsucapio 
the  possession  of  the  owner  was  not  regarded  as  interrupted. 
(D.41,3,  16.) 

The  same  rule  was  observed  when  an  immoveable  was  let  to  a 
tenant-at-will  (precanum).  The  tenant  had,  as  will  be  shown 
afterwards,  legal  possession,  but  still  it  was  not  an  interruption 
to  break  the  usucapio.     (D.  41,  1,  36.) 

But  if  the  creditor  parts  with  the  possession  to  another,  by 
Belling  the  thing  pledged  or  otherwise,  the  usucapio  is  broken. 
The  same  rule  applies  when  the  possession  of  a  moveable 
18  parted  with  on  loan  or  for  deposit ;  the  usucapio  is  not 
broken  unless  the  borrower  or  depositor  delivers  the  moveable 
to  another.     (D.  41,  3,  33,  4.) 

(2^)  Legal  interruption  (civiKs  usurpatio).  Usucapio,  properly 
speakiag,  was  not  interrupted  by  legal  proceedings.  (D.  41,  4, 
I,  21 ;  D.  41,  6,  2.)    But  in  consequence  of  the  general  rule 
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that  judgment  in  an  action  proceeded  on  the  facte  as  they 
existed  at  the  time  of  the  commencement  of  the  action  {litU 
conte8tatio\  (Book  IV.,  Litis  Contest),  if  the  period  oiutacapio  had 
not  then  expired,  the  owner  could  recover  his  property,  although 
it  had  expired  before  judgment  was  given. 

3**.  The  possessor,  to  become  owner  by  usttcapio,  must  beUeve 
at  the  time  he  obtains  possession  that  he  has  a  legal  power  of 
disposition  {bona  fides).     (D.  41,  4,  47;  D.  18,  1,  27.) 

We  may  acquire  by  usucapio  even  things  delivered  to  us  by  one  that  was 
not  their  owner,  and  that  whether  they  are  res  matuipi  or  res  nee  numcipiy  if 
only  we  received  them  in  good  faith,  believing  that  he  that  delivered  them 
was  the  owner.    (G.  2,  43.) 

The  belief  if  erroneous,  must  have  reference  to  a  fact ;  if  it 
arose  from  a  mistake  in  law,  it  profits  the  possessor  nothing. 
(D.  41,  3,  31.) 

lUustraiions. 

SeiuB  buys  »  thing  from  a  person  that  he  knows  has  been  interdicted  by  the 
Praetor  from  disposing  of  his  property.     He  cannot  gain  by  usvxaplo,     (D.  41,  3,  12.) 

Titius  purchases  a  slave  from  a  boy  that  he  knows  is  a  pupU,  mider  the  mistake 
in  law  that  a  pnpil  can  sell  without  the  consent  of  his  tutor.  Titius  is  not  a  bonaJUU 
possessor,  and  does  not  acquire  by  uaucapio,     (D.  41,  4,  2,  16.) 

At  what  moment  must  the  good  faith  (bona  fides)  exist  t 
Upon  this  question  a  controversy  existed  between  the  two 
schools  of  the  Sabinians  and  ProcuHans.  The  difference  of 
opinion  came  out  most  distinctly  in  the  case  of  sale.  When 
the  price  was  agreed  upon  by  the  buyer  and  seller,  the  buyer 
at  once  acquired  a  right  to  the  delivery  of  the  thing ;  but  until 
it  was  dehvered,  he  had  no  right,  as  against  the  world,  to  the 
thing  itself.  Which  point,  then,  ought  to  be  selected  as  the 
moment  at  which  good  faith  should  be  required? — the  moment 
of  sale,  when  the  right  to, delivery  was  acquired,  or  the  moment 
when,  by  delivery,  possession  was  actually  obtained!  The 
ProcuHans  urged  that  the  time  of  sale  ought  to  be  looked  to ; 
the  Sabinians,  the  time  of  delivery ;  and  this  opinion,  Ulpian 
tells  us,  was  adopted.  Hence  if  between  the  time  of  sale  and 
delivery  the  buyer  came  to  learn  that  the  seller  was  not  owner, 
he  obtained  a  possession  tainted  with  a  knowledge  of  illegality, 
and,  therefore,  failed  to  acquire  by  usucapio.  (D.  41, 3, 10 ;  D.  41, 
3,  15,  3.) 

In  the  case  of  moveables,  the  good  faith  of  the  possessor 
seldom  availed  him  anything,  because  moveables,  if  disposed  of 
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nnlawftdly,  were  generally  regarded  as  stolen,  and,  as  will  be 
seen  presently,  stolen  goods  could  not  be  acquired  by  usucapio. 

But  sometimes  it  is  otherwise.  For  if  an  heir,  in  the  belief  that  a  thing 
lent  or  hired  out  to  the  deceased  or  deposited  in  his  hands  forms  part  of  the 
inheritance,  sells  that  thing  to  some  one  that  receives  it  in  good  faith,  or 
gives  it  away  as  a  present  or  as  a  dowry,  there  is  no  doubt  that  the  receiver 
may  acquire  it  by  usucapio^  since  the  thing  is  no  way  tainted  by  theft  ;  seeing 
especially  that  the  heir  that  alienates  in  good  faith,  believing  it  to  be  his  own, 
commits  no  theft.    (J.  2,  6,  4 ;  G.  2,  50.) 

And  again,  if  the  man  that  has  the  usufruct  of  a  female  slave  believes  her 
ofl&pring  is  his,  and  sells  or  gives  it  away,  he  does  not  commit  theft.  For 
there  is  no  theft  where  there  is  no  theftuous  aim.    0-  2,  6,  5  ;  G.  2,  50.) 

And  in  other  ways  it  may  happen  that  a  man  may  transfer  to  some  one 
what  is  a  third  person's,  yet  without  any  taint  of  theft ;  and  so  the  possessor 
may  acquire  it  by  usucapio,    (J.  2,  6,  6  ;  G.  2,  50.) 

A  farm  that  belongs  to  another  any  one  may  obtain  possession  of  without 
force,  if  it  is  lying  neglected  by  the  carelessness  of  its  owner,  or  by  his  death 
without  leaving  a  successor,  or  by  his  long  absence.  If,  then,  such  a  possessor 
transfers  it  to  another  that  receives  it  in  good  faith,  this  new  possessor  will 
be  able  to  acquire  it  by  usucapio.  And  even  although  he  that  obtained  pos- 
session of  the  farm  while  it  was  unoccupied  knew  that  it  belonged  to  some 
one  else,  yet  this  does  not  impair  the  claim  to  usucapio  of  the  possessor  in 
good  faith.  For  the  opinion  is  now  quite  set  aside,  that  a  farm  can  be  the 
object  of  theft.    (G.  2,  5 1 .) 

Exceptions, — In  some  cases  bona  fides  was  not  required. 

(i®.)  On  the  other  hand  again,  it  happens  that  a  man  that  knows  he  is  in 
possession  of  another's  property  may  acquire  it  by  usucapio.  An  object,  for 
instance,  forming  part  of  an  inheritance,  if  the  heir  has  not  yet  obtained  pos- 
session, any  one  may  possess.  For  he  is  allowed  to  acquire  it  by  usucapio 
if  the  object  is  such  as  to  admit  of  usucapio.  And  this  kind  of  possession  and 
usucapio  is  called  pro  herede  (in  room  of  the  heir).    (G.  2,  52.) 

And  so  far  is  this  allowance  carried,  that  even  landed  property  may  be 
acquired  by  usucapio  in  a  year.  (G.  2,  53.)  And  the  reason  why  even  in  the 
case  of  landed  property  the  one  year's  usucapio  obtains  is,  that  formerly 
inheritances  themselves  were  believed  to  be  acquired  as  it  were  by  usucapio^ 
by  possession  of  the  inherited  effects.  (And  that  of  course  in  a  year ;  for 
the  statute  of  the  XII  Tables  ordained  that  landed  property  should  require 
two  years  for  usucapio^  all  other  property  one  year.  An  inheritance,  then, 
seemed  to  fall  under  the  "  all  other  property ; "  for  it  is  not  landed,  seeing  it 
is  not  even  corporeal).  And  though  the  later  belief  was  that  inheritances 
could  not  be  acquired  by  usucapio^  yet  in  regard  to  all  property  forming  part 
of  an  inheritance,  even  landed  property,  the  period  of  a  year  for  usucapio 
remained.    (G.  2,  54.) 

And  the  reason  why  so  unscrupulous  a  possession  and  consequent  acquisi- 
tion were  allowed  at  all  was  this : — the  ancients  wished  heirs  to  enter  on 
inheritances  with  all  speed,  that  there  might  be  persons  to  perform  the  sacred 
rites  then  observed  with  the  utmost  care,  and  that  the  creditors  might  have 
some  one  from  whom  they  could  obtain  what  was  theirs.    (G.  2,  55.) 
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This  kind  of  possession  and  of  usucapio  also  is  called  lucrativa  (gainful). 
For  in  it  a  man  knowing  that  something  is  another's,  yet  makes  gain  there- 
from.   (G.  2,  56.) 

But  in  our  day  it  is  no  longer  gainful.  For  at  the  instance  of  the  late 
Emperor  Hadrian,  a  Senatus  Consultum  was  passed  declaring  that  such 
acquisitions  might  be  recalled.  The  heir,  therefore,  by  laying  claim  to  the 
inheritance,  may  recover  the  property  from  him  that  has  acquired  it  by 
usucapio^  just  as  if  it  had  never  been  so  acquired.    (G.  2,  57.) 

And  yet  even  though  there  were  a  heres  rucessarius  in  existence,  by  the 
strict  rule  of  law  some  one  else  might  acquire  the  property  by  usucapio  pro 
herede.    (G.  2,  58.) 

Theee  passages  anticipate  some  observations  that  fall  to  be  made  in  regard  to  the 
history  of  Inheritanoe.     (See  Book  III.) 

(2°.)  Again,  if  property  is  mortgaged  to  the  people,  and  is  sold  by  them, 
and  the  owner  comes  into  possession,  in  this  case  usureceptio  is  allowed. 
For  land,  however,  it  requires  two  years.  This  is  the  meaning  of  the 
common  saying,  that  after  a  public  sale  of  lands  {praediaturd)y  possession  is 
r^ained  by  use  {usurecipi).  For  he  that  buys  from  the  people  is  called 
praediator,    (G.  2,  61.) 

The  meamng  of  this  appears  to  be,  that  if  the  buyer  does  not  turn  out  the  owner 
for  two  years  after  the  sale,  he  forfeits  his  purchase. 

4"*.  Justus  Tihdus. 

Possession  by  mistake,  on  some  untenable  ground  {error  falsae  causae), 
does  not  give  rise  to  usucapio.  As,  for  instance,  when  the  possessor  has  not 
bought  a  thing,  but  thinks  he  has  bought  it ;  or  has  not  been  given  it,  but 
thinks  he  has  been  given  it.    (J.  2,  6,  11.) 

The  most'nsaal  case  where  this  mistake  arose  was  when  a  thing  was  conveyed  to  a 
man  in  a  way  that  would  have  made  him  owner,  but  for  the  fact  that  the  person 
executing  the  conveyance  had  no  right  to  alienate  the  thing.  (C.  7,  33,  11.)  Thu 
was  not  an  error  fdUae  causae.  If  there  was  no  intention  to  transfer  the  ownership,  ap 
when  possession  was  given  to  a  mortgagee,  there  could  not  be  tkjuthu  tUuku,  and  the 
mortgagee  did  not  acquire  by  utucapio,     (D.  41 ,  3,  13. ) 

2.  Special  restrictions  on  acquisition  by  usucapio. 

A.  As  to  persons. 

1*".  Certain  persons  could  not  be  deprived  of  their  property  by 
adverse  possession,  on  the  ground  that  they  were  not  in  a  posi- 
tion to  assert  their  rights.  The  theory  upon  which  usucapio  was 
based,  was  the  presumed  neglect  of  the  owner.  If  an  owner, 
after  being  allowed  a  reasonable  time  to  discover  and  claim  his 
property,  made  no  claim,  it  was  but  fair  that  the  ijinocent 
possessor  should  obtain  a  perfect  title.  If,  however,  the  true 
owner  were  in  a  position  where  he  could  not  protect  his  inter- 
ests, it  was  reasonable  that  the  adverse  operation  of  usucapio 
should  be  suspended  until  such  time  as  his  disability  was  re- 
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moYed.  The  suspension  ought  not,  however,  to  go  beyond 
that  Kmit.  (D.  4,  6,  37.)  Hence  the  following  peraons  were 
aflowed  to  rescind  a  title  acquired  by  risueapio,  if  they  applied 
within  one  year  from  the  time  their  disability  ceased.   (C.  2, 60, 3.) 

(V.)  Peraons  onder  the  age  of  twenty-five  years  could  rescind  a  title,  even  if  their 
iDterestB  were  looked  after  by  tutors  or  curators,  jf  the  Praetor  thought  the  application 
vaa  made  on  good  grounds.  But  if  they  were  not  defended,  they  were  entitled 
absolutely  to  rescind  the  acquisition.     (D.  4,  1,  8.) 

(2*.)  Persona  absent  on  the  service  of  the  State.  This  includes  soldiers  on  actual 
•erWce  (D.  4,  6,  45),  (not  on  furlough,  D.  4,  6,  85,  9),  army  doctors  (D.  4,  6,  33,  2), 
GoveTDon  of  Provinces,  and  other  officials  (D.  4,  6,  35,  3),  and  the  wives  of  such 
penons.  (C.  2,  52,  1.)  Their  privilege  lasted' from  the  time  they  left  home  imtil 
tbej  letnmed. 

(8°.)  Persons  in  custody  (*»  vincului)^  or  captured  by  brigands  or  pirates.    (D.  4, 6,  9.) 

(4°.)  Persons  living  in  slavery  (D.  4,  6,  11)  until  an  action  is  brought  claiming 
ftfedom.    (D.  4,  6,  12.) 

(5^)  Captives  taken  in  war.     (D.  4,  6, 1,  1.) 

2^  Certain  persons  cannot  acquire  by  usucapio. 

On  the  contrary,  again,  if  a  man  away  in  the  service  of  the  commonwealth 
or  in  the  enemy's  power  acquires  by  usucafiio  the  property  of  a  citizen  at 
home,  then  the  owner  is  allowed,  when  once  the  possessor  has  ceased  to  be 
away  in  the  service  of  the  conmionwealth,  to  lay  claim  to  the  property  within 
a  year,  and  rescind  the  usucapio.  And  the  form  of  the  claim  is  this  ;  the 
owner  affirms  that  the  possessor  has  not  got  the  property  by  use,  and  that 
it  is  therefore  his.  And  this  sort  of  action,  the  Praetor,  moved  by  a  like 
desire  for  fairness,  puts  within  the  reach  of  certain  others  also,  as  one  may 
Icam  from  the  larger  volume  of  the  Digest  or  Pandects.    Q.  4,  6,  5.) 

Thii  is  the  converse  case.  In  the  former,  an  absent  owner  was  allowed  to  rescind  a 
title  acquired  by  uaucapiOf  because  he  was  not  in  a  position  to  prevent  the  accjuisition  ; 
in  this  case,  an  owner  at  home  was  allowed  to  rescind  a  title  acquired  by  a  person 
tbst,  being  absent,  could  not  be  sued.  In  the  second  case,  the  ground  of  relief  was 
tlaft,  o?nng  to  his  being  beyond  the  jurisdiction,  or  from  some  other  cause,  an  action 
conld  not  sooner  be  brought.  (D.  4,  6,  21,  pr.)  Thus  rescission  was  granted 
•gainst  Consuls  or  Praetors  after  their  year  of  office,  because  previous  to  that  time  they 
ooold  not  be  sued  ;  but  not  against  patrons  at  the  instance  of  freedmen,  or  parents  at 
the  instance  of  children,  because  the  Praetor  in  those  cases  could  allow  an  action  if 
he  thought  fit.  (D.  4,  6,  26,  2.)  In  like  manner,  insane  persons,  or  children  that 
•0({oired  by  usucapio,  could  be  sued  after  their  disability  was  removed,  and  the  acqui- 
stioii  rescinded.  (D.  4,  6,  22,  2.)  Again,  the  same  remedy  availed  against  those 
that  by  craft  had  prevented  an  action  being  brought  against  them.     (D.  4,  6,  24.) 

The  action  employed  in  these  cases,  and  introduced  by  some  Praetor,  was  called 
^0  Publieiana  resdssoria.  It  must  be  brought  within  a  year  from  the  removal  of 
the  disability  (C.  2,  50,  S),  and  it  could  be  brought  against  the  heirs  of  the  persons 
that  acquired  by  utucapio,     (D.  4,  6,  30  ;  D.  60,  17,  120.) 

B.  As  to  things. 

As  usticapto  was  a  mode  of  acquiring  ownership  {dominium  ex 
ptre  Quiritium),  it  follows  that  whatever  things  were  incapable 
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of  being  held  in  such  ownership,   were    not    susceptible    ot 
usuca'pio* 

I**.  But  sometimes,  notwithstanding  the  utmost  good  faith  in  the  possessor 
of  a  thing,  usucapio  never  begins  to  run.  As,  for  instance,  when  he  is  in 
possession  of  a  freeman,  of  something  that  is  sacred  or  devoted,  or  of  a 
runaway  slave.    (J.  2,  6,  i  ;  G.  2,  48.) 

2®.  Estates  in  the  provinces,  too,  do  not  admit  of  usucapio,    (G.  2,  46.) 

f.  And  formerly  the  res  mancipi  belonging  to  a  woman  in  the  tutela  of 
her  agnates  could  not  be  acquired  by  usucapio  unless  she  had  delivered  them 
by  authority  of  the  tutors  for  so  the  statute  of  the  XII  Tables  provided. 
(G.  2,  47.) 

4®.  Property  belonging  to  oxxrjiscus  cannot  be  acquired  by  usucapio.  But 
Papinianus  gave  a  written  opinion,  that  if  unclaimed  property  has  not  yet 
been  reported  to  ih^jiscusy  any  portion  of  it  delivered  to  a  purchaser  in  good 
faith  may  be  acquired  by  him  by  usucapio.  And  so  the  late  Emperors  Pius 
Severus  and  Antoninus  have  declared  in  rescripts.     (J.  2,  6,  9.) 

An  edict  of  the  late  Emperor  Marcus  provides  that  the  purchaser  of  an- 
other's property  from  ih^fiscus  may,  when  once  five  years  have  passed  since 
the  sale,  successfully  resist  the  owner  of  the  property  by  an  txceptio.  And  a 
constitution  of  Zeno  too,  of  blessed  memory,  has  provided  well  for  those  that 
receive  anything  from  the  fiscus  by  sale  or  gift,  or  any  other  title.  For  it 
provides  that  they  are  at  once  free  from  all  concern,  and  must  come  out 
successful,  whether  they  are  sued  or  themselves  go  to  law ;  while  against 
the  sacred  majesty  of  the  Treasury  an  action  may  be  brought  at  any  time 
within  four  years  by  those  that  think  that  in  virtue  of  their  rights  as  owners, 
or  as  mortgagees  of  the  property  alienated,  some  actions  are  open  to 
them.  Our  own  imperial  constitution  too,  lately  published,  makes  the  same 
regulations  with  regard  to  those  that  receive  anything  from  our  palace  or  that 
of  the  Empress  {vencrabilis  Augustae),  as  are  contained  with  regard  to 
alienations  by  ihefiscus  in  the  constitution  of  Zeno  just  mentioned.  (J.  2, 6,  14.) 

And  last  of  all,  it  must  be  observed  that  the  thing  ought  to  be  free  from 
any  taint  in  order  that  the  purchaser  in  good  faith,  or  other  possessor  on 
lawful  grounds,  may  acquire  it  by  usucapio,    (J.  2,  6,  10.) 

5^  Sometimes,  however,  notwithstanding  the  utmost  good  faith  in  the 
possessor  of  another's  property,  the  time  for  usucapio  never  begins  to  run. 
(G.  2,  45.)  For  things  stolen  or  possessed  by  force  cannot  be  acquired  by 
usucapio^  not  even  if  possessed  in  good  faith  during  the  long  time  of  which 
we  have  spoken.  For  in  the  former  case  it  is  restrained  by  the  statute  of 
the  XII  Tables  and  the  Ux  Atinia,  m  the  latter  by  the  lex  Julia  et 
Plautia.     (J.  2,  6,  2  ;  G.  2,  45.) 

And  the  bearing  of  the  saying  that  in  the  case  of  things  stolen  or  pos- 
sessed by  force  usucapio  is  forbidden  by  law,  is,  not  that  the  thief  or 
possessor  by  force  cannot  in  person  acquire  by  usucapio  (for,  on  another 
ground,  usucapio  is  not  open  to  them,  because,  namely,  they  are  possessors 
in  bad  faith) ;  but  this — that  no  one  else,  although  in  good  faith  he  buys 
or  on  other  grounds  receives  from  them,  can  have  any  right  to  acquire  by 
usucapio.  And  hence,  in  regard  to  moveables,  usucapio  by  a  possessor  in 
good  faith  must  be  rare.  For  he  that  sells,  or  on  any  other  ground  delivers 
what  is  another's,  therein  conmiits  a  theft.    (J.  2,  6,  3  ;  G.  2,  49,  50.) 
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Hm  Itx  Atima  seems  to  have  extended  the  law  of  the  XII  Tables  to  the  case  of 
hmmJkU  possesBon.     It  was  passed  about  B.a  197,  or  not  later  than  B.a  15^. 

TllustTations. 

A  tutor  fraudulently  sells  part  of  the  property  of  his  pupil,  Titius.  A  tutor  had  a 
power  of  sale  only  so  long  as  he  acted  in  good  faith  in  the  administration  of  his  pupil's 
pwjpeity.  The  moment  he  attempted  to  cheat  his  pupil  he  was  regarded  as  a  thief, 
and  the  thing  parted  with  was  stolen  goods  (re*  fwrtiva).  Hence  it  could  not  be 
aequired  by  a  possessor  even  if  ignorant  of  the  fraud.     (D.  41,  4,  7,  8.) 

A  tutor,  in  disr^ard  of  the  express  order  of  the  WiU  by  which  he  was  i^pointed, 
■old  some  slaves  that  on  account  of  their  skill  the  testator  ordered  to  be  kept  for  his 
hdrs,  to  a  purchaser  ignorant  of  the  prohibition  :  there  can  be  no  utuMupio  of  the  slaves. 
(C.  7,  62,  2.) 

A  slave,  to  defraud  his  master,  carries  off  some  of  his  separate  estate  {pectdium)^ 
and  delivers  it  to  Gains.  As  soon  as  it  is  delivered  it  becomes  stolen  property,  not 
■oseeptible  of  uaucapio.  This  is  the  more  noteworthy,  because  as  between  the  master 
and  Uie  slave  such  malversation  did  not  constitute  theft.     (D.  47,  2,  56,  3.) 

A  has  stolen  and  carried  off  wool,  and  has  made  it  into  a  garment.  The  owner  of 
the  wod  can  recover  the  garment,  because  there  is  no  usucapio.     (D.  41,  3,  4,  20.) 

A  female  slave  is  stolen  by  Balbus,  and  while  in  his  possession  gives  birth  to  a 
chikL  Balbos  sells  the  child  to  Titius,  who  is  ignorant  of  the  theft  of  the  mother. 
The  owner  of  the  female  slave  can  recover  the  child  from  Titius,  because  on  account  of 
the  theft  there  is  no  umcapio,    (G.  6,  2,  12.) 

A  mare  is  stolen,  and  sold  by  the  thief  to  a  purchaser  ignorant  of  the  theft.    The 
gives  birth  to  a  foal     The  foal  belongs  to  the  purchaser  (as  soon  as  bom), 
)  it  is  considered  part  of  the  produce  (fructui)  of  the  mare.     But  the  child  of  a 
I  slave  was  not  regarded  in  that  light  (as  fructut),  and  hence  the  difference  in 
the  reran     (D.  41,  8,  4,  18  ;  D.  47,  2,  48,  6.) 

A  female  slave  is  stolen,  and  sold  by  the  thief  to  a  purchaser  ignorant  of  the  theft. 
Sbe  gives  birth  to  a  child.  The  pivchaser  has  no  right  to  either,  and  acquires  none  by 
tumeapia.  But  if  the  slave  had  not  conceived  until  she  was  in  the  possession  of  the 
buyer,  her  child  would  belong  to  him  by  tuiAcapio,     (D.  47,  2,  48,  6.) 

A  sheep  is  stolen,  and  its  wool  clipped  by  the  thief.  The  wool  is  not  susceptible  of 
MsmeapUK  But  if  the  sheep  is  shorn  by  a  purchaser  ignorant  of  the  theft,  the  wool,  as 
part  of  the  produce  {fruetxu),  becomes  his  property  at  once  without  any  usucapio. 
(D.  41,  8,  4,  19.) 

Sometimes  even  a  thing  stolen  or  possessed  by  force  may  be  the 
object  of  usucapio.  If,  for  instance,  it  comes  back  under  the  power  of  the 
owner,  the  taint  attaching  to  the  property  is  cleared  away,  and  usucapio  goes 
on.     (J.  2,  6,  8.) 

It  was  necessary  that  the  owner  should  not  merely  regain  possession  of  the  thing 
sfeo&eii,  bot  also  know  that  it  had  been  stolen.  (D.  41,  3,  4,  12.)  This  was  provided 
for  by  the  Ux  AUnia.  (D.  41,  3,  4,  6.)  If  the  owner  knew  where  the  stolen  goods 
,  so  that  he  could  bring  an  action  to  recover  them,  he  was  considered  to  have 
i  of  them  within  the  meaning  of  that  enactment.     (D.  50, 16,  215.) 


6*.  Immoveables  taken  by  force.     (Res  immohilea  vi  possessae.) 
The  Bections  above  quoted  refer  to  immoveables  taken  by- 
force,  as  regulated  by  the  lea:  Plautia  (the  date  of  which  is  sup- 
posed to  be  B.C.  89),  and  the  lex  Julia,  supposed  to  belong  to 
the  reign  of  Augustus. 
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As  regards  landed  property,  usucapio  goes  on  more  easily.  A  man 
may,  for  instance,  without  force,  obtain  possession  of  a  spot  left  un- 
occupied by  reason  of  its  owner's  absence  or  neglect,  or  because  he  has 
died  and  left  no  successor.  This  man,  personally,  no  doubt;,  is  a  possessor 
in  bad  faith,  for  he  knows  that  he  has  seized  on  land  belonging  to 
another.  If,  however,  he  delivers  it  to  a  third  person  that  receives  it  in 
good  faith,  then  that  third  person  can  acquire  the  property  by  length  of 
possession,  for  he  received  it  neither  stolen  nor  possessed  by  force.  For 
the  opinion  of  some  of  the  old  writers,  who  thought  a  farm  or  a  piece  of 
land  might  be  the  object  of  theft,  is  now  extinct.  And  the  imperial  con- 
stitutions provide  that  possessors  of  landed  property  ought  in  no  case  to 
be  deprived  of  a  long  and  undoubted  possession.    (J.  2,  6,  7.) 

lUuBtraJtion. 

A  drives  B  out  of  poflsession,  but  does  not  himself  enter.  C,  finding  thte  land 
vacant,  enters  and  takes  possession.  C  is  not  a  6ona  jidt  possessor,  and  therefore 
cannot  acquire  by  u»ucapio.  He  knows  he  is  not  owner.  Before  B  returns,  C  sells-  to 
D,  who  is  not  aware  of  the  nature  of  his  possession.  D  can  acquire  by  usueapio. 
(D.  41,  3,  4,  22.) 

The  purgation  is  the  same  as  in  the  case  of  stolen  property.     (D.  41,  8,  4,  26.) 

A.  Transvestitive  Facts  ascribed  to  the  Jus  Gentium. 

I.  Accession  {Accessio). 

The  doctrine  of  accession  is  the  coimterpart  of  occupation. 
(D.  41,  1,  6.)  By  occupation,  what  belongs  to  nobody  is 
acquired ;  by  accession,  what  belongs  to  somebody  is  given  to 
a  new  owner.  This  occurs  when  that  which  belongs  to  one 
person  is  so  intermixed  with  the  property  of  another,  that 
either  it  cannot  be  separated  at  all,  or  cannot  be  separated 
without  inflicting  damage  out  of  proportion  to  the  gain.  Upon 
this  state  of  facts  two  questions  arise — (1.)  Who  is  owner  of  the 
joint  whole  ?  and  (2),  What  compensation,  if  any,  must  be  made 
to  the  loser  1  The  answer  to  the  first  question  is  to  be  found 
in  the  idea  of  Principal  and  Accessory.  This  idea  is  very  simple 
in  many  cases ;  thus  dress  exists  for  men,  not  men  for 
dress;  buttons  exist  for  coats,  not  coats  for  buttons.  That 
which  can  exist  without  another,  but  that  other  cannot  exist 
without  it,  or  that  for  whose  sake  another  exists,  is  the 
principal  to  which  the  other  is  the  accessory.  It  was  laid  down 
that  the  owner  of  the  principal  became  the  owner  of  the 
accessory.  This  technical  rule  sufficed  to  determine  the 
technical  question — which  of  the  two  is  owner  ?  but  it  leaves 
untouched  the  important  practical  question,  what  compensa- 
tion ought  to  be  given  to  the  loser?    As  a  general  rule,  it 
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would  be  inequitable  to  deprive  an  owner  of  his  property  with- 
out compensation,  merely  from  the  accident  of  its  becoming 
attached  to,  or  mixed  up  inseparably  with,  the  property  of 
another.  In  considering  the  cases  stated  in  the  Roman  Law, 
these  two  questions  must  be  kept  broadly  separate. 

1.  Accession  of  land  to  land. 

I*.  And,  further,  what  a  river  adds  to  your  field  by  aUuvio  is  by  the  Jus 
Gentium  acquired  by  you.  And  by  alluvia  is  meant  a  latent  increase ; 
and  an  addition  by  alluvio  is  an  addition  so  gradual  as  to  be  at  each 
moment  imperceptible.    (J.  2,  i,  20 ;  C  2,  70.) 

But  if  the  violence  of  the  river  sweeps  away  a  part  of  your  land  and 
bears  it  over  to  your  neighbour's  land,  where  it  rests,  then  plainly  it  still 
continues  yours.  But  it  is  evident  that  if  it  sticks  to  your  neighbour's  land 
for  a  long  time,  so  that  the  trees  carried  away  with  it  strike  root  into  his 
land,  then  from  that  time  those  trees  are  acquired  for  your  neighbour's  land. 
(J.  2,  1,21  ;  G.  2,71.) 

2'.  If  an  island  rises  in  a  river,  as  often  happens,  its  ownership  depends 
on  its  position.  If  it  lies  in  mid  stream,  it  is  common  to  the  landowners 
on  both  banks  of  the  river,  in  shares  proportioned  to  the  extent  of  each 
owner's  lands,  as  measured  along  the  bank.  But  if  it  is  nearer  one  side 
than  the  other,  it  belongs  solely  to  the  landowners  along  the  bank  on  that 
side. 

And  if  a  river  forks  at  any  point,  and  the  branches  meet  lower  down,  so 
as  to  make  some  one's  land  an  island,  then  that  land  continues  to  bdong  to 
its  former  owner.     (J.  2,  i,  22  ;  G.  2,  72.) 

An  island  floating  on  reeds  or  shmbbery  belongs  to  the  pablic,  and  not  to  either  of 
the  riparian  proprietors ;  because  it  is  not  connected  with  the  land,  and  the  water 
in  the  river  is  public.     (D.  41,  1,  66,  4.) 

Proprietors  on  the  same  side  of  the  stream  share  an  island  according  to  the  extent 
of  their  lands,  measured  by  a  strught  line  across  the  river  from  their  boundary.  (D. 
fl,  1,  29.) 

If  an  island  rises  in  a  stream  so  that  it  belongs  wholly  to  the  owner  on  one 
Bide  of  the  bank,  and  then  another  in  the  middle,  is  the  line  from  which  the 
neasnre  is  to  be  taken  the  bank  or  the  island  f  It  was  held  to  be  the  island.  *  (D. 
«,1,65,  8.) 

3*.  But  if  a  river  altogether  abandons  its  natural  bed  and  begins  to  flow 
elsewhere,  then  that  former  bed  belongs  to  the  landowners  on  both  banks 
of  die  river,  in  shares  proportioned  to  the  extent  of  each  owner's  lands  as 
naeasured  along  the  bank.  And  as  for  the  new  bed,  it  becomes  subject 
to  the  same  rights  to  which  the  river  itself  is  subject ;  that  is,  it  becomes 
public  property.  But  if,  after  some  time,  the  river  returns  to  its  former  bed, 
the  new  bed  in  turn  comes  to  belong  to  the  landowners  on  the  bank.    (J.  2, 

I|23.) 

Clearly  the  case  is  different  when  any  one's  land  is  entirely  flooded.  For 
floodmg  does  not  change  the  nature  of  the  lands ;  and  therefore,  if  the 
vater  falls,  it  is  plain  that  the  lands  belong  to  their  former  owner.    (J.  2, 
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Illustration. 

An  island  liseB  in  »  river  so  as  to  belong  wholly  to  A,  the  owner  of  one  of  the 
banks.  Then  the  river  deserts  its  old  channel,  and  runs  entirely  between  the  island 
and  A's  bank.  A  retains  the  island  and  his  share  of  the  deserted  channel.  (D.  41» 
1,  66,  1.) 

Exception. — These  rules,  relating  to  the  accession  of  land  to 
land,  apply  only  to  those  lands  whose  boundaries  are  natural 
ojyjects  (arcijinii  agri),  such  as  a  river,  wood,  or  mountain. 
When  land  was  held  in  specified  quantities  {agri  assignati 
or  limitati),  the  accessions  belonged  to  the  State,  and  not  to 
the  owners  of  the  lands.  These  lands,  apportioned  in  quan- 
tities, were  generally  obtained  by  conquest,  and  given  away  by 
the  State,  which  reserved  its  rights  to  accessions.  (D.  41,  1, 
16.)  In  cme  passage  it  is  stated,  however,  that  such  acces- 
sions were  regarded  as  nobody's  land  {res  nullius)^  and  be- 
longed to  the  first  occupant.     (D.  43,  12,  1,  6.) 

It  is  manifest  also  that  in  accessions  of  land  to  land  there 
was  no  room  for  compensation.  Thus  alluvial  deposits  come 
firom  the  lands  of  many  people,  nobody  could  tell  where. 

2.  Accession  of  moveables  to  land. 

I*'.  Buildings  to  land. 

(l**.)  The  question  of  ownership. 

Besides,  what  any  one  builds  on  our  soiL  although  he  builds  it  in  his  own 
name,  by  the  yus  Naturale  becomes  ours.  For  all  that  is  on  the  soil  goes 
with  the  soil  {superficies  solo  cedit),    (G.  2,  73.) 

When  a  man  builds  on  his  own  soil  with  materials  that  belong  to  another, 
then  he  is  regarded  as  the  owner  of  the  building.  For  all  that  is  built  on 
the  soil  goes  with  the  soil  (pmne  quod  inaedificatur  solo  cedit).  And  yet  he 
that  was  owner  of  the  materials  does  not  cease  to  be  their  owner.  But, 
meanwhile,  he  can  neither  reclaim  them  {vindicare\  nor  bring  an  action 
for  their  production,  because  the  statute  of  the  XII  Tables  provides  that 
no  one  can  be  forced  to  take  out  of  his  house  a  timber  {tignum\  though 
belonging  to  another,  that  has  once  been  built  into  it.  The  statute  gives, 
however,  an  action  for  double  its  value,  called  actio  de  tigno  injuncto;  and 
under  the  term  lignum  all  building  materials  are  included.  Now  the  aim 
of  this  provision  was  to  avoid  the  necessity  of  having  the  buildings  pulled 
down.  But  if  for  any  reason  the  building  comes  down,  then  the  owner 
of  the  materials,  if  he  has  not  already  obtained  the  double  value,  may 
reclaim  his  own  or  bring  an  action  for  its  production.    (J.  2,  i,  29.) 

Illusiraiions. 

A  contractor  that  builds  with  his  own  material  for  the  owner  of  the  land,  as  soon  as 
the  stones  are  6xed  with  mortar,  loses  his  ownership  in  the  material,  which  now  be- 
comes attached  to  the  ownership  of  the  land.     (D.  6,  1,  39.) 
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Titias  pkces  »  new  bam,  made  of  wood,  on  the  land  of  Seiue.  It  is  not  fixed  but 
moTeable.    It  does  not  become  the  property  of  Seius.    (D.  41,  1,  60.) 

(2^)  Compensation  to  the  owner  of  the  materials. 

(a)  When  the  owner  of  the  land  takes  material  belonging 
to  another  without  his  consent,  he  is  Uable  to  a  peDalty  of 
double  the  value  of  the  things  taken. 

(jS)  When  the  material  is  fixed  on  the  land  by  a  person  in 
possession,  who  believes  himself  to  be  owner,  but  against  whom 
an  action  is  brought  by  the  true  owner,  the  possessor  can 
resist  the  action,  unless  compensation  is  given  him. . 

On  the  contrary,  if  a  man  builds  a  house  with  his  own  materials  on  an- 
other man's  soil,  then  the  house  belongs  to  the  owner  of  the  soil.  But  in 
this  case  the  owner  of  the  materials  loses  his  rights  as  such,  because  it  is 
understood  that  they  were  alienated  by  his  owii  will,  supposing,  that  is,  that 
be  was  not  ignorant  that  he  was  building  on  another  man's  soil.  And 
therefore,  although  the  house  comes  down,  he  will  not  be  able  to  reclaim  the 
materials.  But  of  course  it  is  agreed  that  if  the  man  that  builds  has  been 
put  in  possession,  and  the  owner  of  the  soil  claims  the  house  [or  farm]  as 
his,  but  will  not  pay  the  price  of  the  materials  and  the  workmen's  wages, 
[or  other  expenses  on  the  building,  the  plantations,  or  the  cornfields],  then 
he  may  be  repelled  by  the  plea  (exceptio)  of  fraud  (dolus  malus\  seeing  the 
builder  was  a  possessor  in  good  faith.    (J.  2,  i,  30  ;  G.  2,  76.) 

A  homafdt  purchaser  that,  after  notice  of  the  immfficiency  of  his  titlei  builds  on  the 
Ittd,  cannot  resist  an  action  by  the  owner,  who  refuses  to  give  compensation :  only  he 
is  sDowed  to  take  down  the  building  at  his  own  cost  and  carry  it  away.     (D.  6,  1,  37.) 

(7)  When  a  Jona^^fe  possessor  has  given  np  or  lost  possession 
lie  has  no  remedy,  and  cannot  obtain  compensation  unless 
his  expenditure  has  been  made  with  the  knowledge  of  the 
owner. 

Illustrations. 

A  person  is  in  possession  as  heir,  and  repairs  the  family  mansion ;  he  cannot  lecover 
hii  expenses  except  by  keeping  possession.     (D.  12,  6,  33.) 

A  husband  or  wife  builds  on  ground  received  from  the  other  as  a  gift.  The  gift  of 
tbe  gronnd  19  void  (see  DonaUona  between  Husband  and  Wife),  but  the  house  could  be 
peserved  by  pleading  fraud.     (D.  44,  4,  10.) 

If  I  hATe  given  any  one  property,  but  have  not  yet  delivered  it,  and  he  to  whom  I 
bave  given  it,  although  possession  has  not  been  delivered,  builds  on  that  spot  with  my 
knowledge,  and  if  after  he  has  built  I  have  obtained  possession,  and  he  claims  from  me 
tbe  property  given  him,  and  I  plead  in  bar  that  the  gift  was  void  as  exceeding  the 
fimits  fixed  by  the  lex  Cincia,  then  can  he  plead  fraud  in  answer  to  my  pica? 
Certainly,  foor  I  acted  fraudulently  in  suffering  him  to  build  and  now  withholding  his 
expenses.     (D.  44,  4,  5,  2.) 

(i)  For  if  he  knew  that  the  soil  was  another's,  his  own  negligence  in  rashly 
building  on  a  soil  that  he  was  well  aware  was  another's  may  be  brought  up 
against  him.    Q.  2,  i,  30.) 
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It  is  stated,  however,  by  Antoninus  (C.  8,  S2,  2),  th&t  iC  the  building  has  fallen  into 
ruin,  the  material,  even  in  this  case,  returns  to  the  former  owner,  provided  that  the 
original  intention  of  the  builder  was  not  to  make  a  present  of  the  material  to  the  owner 
of  the  land. 

Exception. — ^A  very  important  exception  existed  when  there 
was  a  contract  of  hiring  between  the  owner  and  the  possessor. 

Illustrations, 

If  a  tenant  has  made  a  door  or  anjrthing  else  joined  to  a  buildinf^,  he  has  a  right  to 
take  it  away,  although  it  be  a  fixture,  provided  he  gives  Becurity  not  to  damage  Ihe 
house,  but  leave  it  ai  he  found  it.     (D.  19,  2,  19,  4.) 

Whatever  a  farmer  does  to  the  land  for  its  improvement,  either  by  building  or 
otherwise,  gives  him  a  title  to  compensation  if  such  improvements  have  not  been  part 
of  his  bargain,  and  a  consideration  in  fixing  the  rent.     (D.  19,  2,  55, 1.) 

A  farmer  that  was  not  compelled  by  his  agreement  to  plant  vines  did  so,  and 
increased  the  letting  value  more  th)m  10  aurei  yearly.  The  farmer  in  an  action  for 
rent  brought  against  him  can  set  off  this  improvement.     (D.  19,  2,  61,  pr.) 

2^  Trees  and  plants  to  land. 
(1**.)  Ownership. 

If  Titius  places  in  his  soil  a  plant  belonging  to  another,  it  will  become  his. 
If,  on  the  contrary,  Titius  places  a  plant  of  his  in  Maevius*  soil,  the  plant 
will  belong  to  Maevius,  provided  that  in  both  these  cases  the  plant  has 
taken  root ;  for  until  it  takes  root  it  continues  to  belong  to  its  former  owner. 
So  completely,  however,  is  its  ownership  changed  from  the  moment  it  takes 
root,  that  if  a  neighbour's  tree  so  presses  the  earth  belonging  to  Titius  as  to 
take  root  in  his  field,  we  say  that  it  is  thereby  made  Titius'  tree.  For  reason 
refuses  to  regard  the  tree  as  belonging  to  any  one  except  the  owner  of  the 
field  in  which  it  has  taken  root.  And,  therefore,  if  a  tree  placed  close  to  a 
boundary  strikes  its  roots  into  a  neighbour's  field,  it  becon;ies  common 
property.     (J.  2,  i,  31  ;  G.  2,  74.) 

And  on  the  same  principle  as  plants  that  unite  with  the  earth  go  with  the 
soil,  so  com  too  that  is  sown  is  understood  to  go  with  the  soil.  (J.  2,  i,  32  ; 
G.  2,  75.) 

A  difference  existed  between  the  case  of  buildings  and  plants.  Even  if  the  tree 
was  afterwards  torn  up,  it  did  not  revert  to  its  former  owner.  (D.  41,  1,  26,  2.) 
After  it  had  fed  on  the  soil,  it  was  not  exactly  the  same  thing  that  was  planted ;  and 
it  would  be  absurd  to  allow  a  man  to  recover,  after  thirty  or  forty  years,  a  full- 
grown  tree,  because  the  sapling  from  which  it  grew  had  been  his  property.  (D.  41, 
1,  26,  2.) 

The  assertion  in  the  text  seems  to  be  opposed  to  D.  47,  7,  6,  2,  which  states  that 
although  a  tree  near  a  boundary  sends  its  roots  into  the  neighbour's  soil,  it  neverthelees 
remains  the  property  of  the  owner  of  the  soil  in  which  it  first  ^w.  The  text  is  there- 
fore explained  as  referring  to  those  cases  only  where  the  tree  is  on  the  land  of  one 
man,  and  the  roots  wholly,  or  nearly  so,  in  the  land  of  hb  neighbour. 

(2**.)  Compensation. 

(a.)  The  owner  of  the  land  has  sown  or  planted  with  what 
belongs  to  another.    If  he  knew  that  the  seeds  or  plants 
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belonged  to  another,  he  commits  theft ;  if  he  did  not,  he  must 
simply  pay  the  owner  their  value.     (D.  6,  1,  5,  3.) 

(ff)  But  as  he  that  has  built  on  anothei^'s  soil  can  defend  himself  against 
a  daim  for  the  building  on  the  part  of  the  owner  of  the  soil  by  means  of  the 
pica  of  fraud,  as  we  have  said,  so  by  the  aid  of  the  same  plea  he  can  protect 
himself  that  has  sown  another's  farm  in  good  faith  at  his  own  expense.    (J. 

2,  h  32.) 

(y)  A  bona  fide  possessor,  after  eviction,  and  (3)  a  mala  fide 
possessor,  were  subject  to  the  same  rules  as  in  the  case  of  bidld- 
ings  fixed  on  land. 

3.  Accession  of  moveables  to  moveables. 

1**.  Writing  on  paper. 

(l^)  Ownership. 

Writing,  too,  although  of  gold,  goes  with  the  paper  or  parchment  in 
like  manner  ;  just  as  all  goes  with  the  soil  that  is  built  on  it  or  sown  therein. 
And,  therefore,  if  on  your  paper  or  parchment  Titius  has  written  a  poem,  a 
history,  or  a  speech,  the  owner  of  this  work  is  not  Titius  but  you. 
0-  2,  I,  33  ;  G.  2,  77,) 

(2**.)  Compensation, 

But  if  you  claim  your  books  or  parchments  from  Titius,  and  are  not  ready 
to  pay  the  expense  of  the  writing,  Titius  will  be  able  to  defend  himself  by  the 
plea  of  fraud  ;  if,  that  is,  it  was  in  good  faith  that  he  obtained  possession  of 
those  papers  or  parchmeilts.    (J.  2,  i,  33  ;  G.  2,  77,) 

Thii  is  the  same  principle  as  in  the  preTious  cases.  A  man  writes  on  paper  that  he 
belieTes  to  belong  to  himself ;  it  does  not.  He  can  resist  the  action  of  the  owner» 
unless  payment  is  made  for  the  writing.  It  would  seem,  however,  that  if  the  owner 
had  obtained  possession  there  was  no  remedy.  If  the  writer  knew  the  paper  did  not 
belong  to  himself,  then  he  could  not  complain  of  forfeiting  his  labour. 

2*.  Pietures. 

If  any  one  paints  on  a  surface  {tabula)  that  belongs  to  another,  some  think 
the  surface  goes  with  the  picture ;  others  that  the  picture,  whatever  it  be, 
goes  with  the  surface.  But  to  us  it  seems  better  that  the  surface  should  go 
with  the  picture  [an  inversion  of  the  usual  rule,  for  which  it  is  hard  to  give 
an  adequate  ground] ;  for  it  is  absurd  that  a  picture  by  Apelles  or  Parrhasius 
should  go  as  a  mere  accessory  to  a  most  worthless  surface.  And  hence, 
when  the  owner  of  the  surface  is  in  possession  of  the  picture,  if  the  painter 
claims  it  without  paying  the  price  of  the  surface,  he  can  be  repelled  by  the 
plea  of  fraud.  If,  again,  the  painter  is  in  possession,  it  follows  that  a  utilis 
actio  against  him  will  be  given  to  the  owner  of  the  surface  ;  and  in  that  case, 
if  the  owner  does  not  pay  the  expense  of  painting,  he  can  be  repelled  by  the 
plea  of  fraud — if,  that  is,  the  painter  was  a  possessor  in  good  faith.  For 
it  is  manifest  that,  if  the  surface  was  stolen,  whether  by  the  painter  or  by 
aonoe  one  else,  the  owner  of  the  surface  may  bring  an  action  for  theft. 
0.2,1,34;  G.2,78.) 
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It  18  ftt  this  point— pctures — ^that  the  doctrine  of  accession  breaks  down.  Canvas 
can  exist  without  the  picture,  but  not  the  painting  without  the  canvas ;  and  therefore, 
logically,  the  canvas  is  the  principal,  and  the  colouring  the  accessory.  But  this  result 
was  too  absurd.  The  value  of  the  picture  was  in  general  so  much  greater  than  the 
worth  of  the  canvas,  that  to  have  adhered  to  logical  consistency  would  have 
involved  a  Racrifice  of  real  justice.  Gains  is  at  a  loss  to  give  a  reason  for  the  exception 
of  pictures ;  and  his  only  fault  is,  that  he  was  not  bold  enough  to  disregard  the  merely 
logical  distinction  of  principal  and  accessory  in  the  case  of  writings  ahK>. 

4.  Accession  of  labour  to  moveables.  {Specification 
Hitherto  the  examples  of  accession  have  been  instances  of 
mere  mechanical  adhesion;  but  the  same  idea  was  applied 
where,  by  means  of  labour,  raw  material  had  been  made  to 
change  its  character,  and  become  a  new  manufactured  article. 
This  is  specification,  or  making  a  new  article, 

1**.  Ownership. 

When  any  finished  article  is  made  by  one  man  out  of  material  belonging  to 
another,  it  is  a  common  question  which  is  the  owner  by  natural  reason  ?  is  it 
the  maker,  or  rather  the  owner,  of  the  material  ?  If,  for  example,  a  man  makes 
out  of  my  grapes,  or  olives,  or  ears  of  grain,  wine  or  oil  or  flour ;  or  out  of 
my  gold  or  silver  or  bronze,  some  vessel ;  or  mixes  my  wine  and  honey  into 
mead,  or  uses  my  drugs  to  make  up  a  plaster  or  eye-salve,  or  my  wool  to 
make  a  garment ;  or  out  of  my  timber  frames  a  ship,  a  chest,  or  a  seat ; — [then 
is  the  product  made  out  of  my  property  his  or  mine  ?  Some  think  we  ought 
to  look  to  the  materials  or  substance ;  that  is,  that  the  owner  of  the  materials 
is  owner  of  the  product.  Such  was  the  opinion  of  Sabinus  and  Cassius. 
Others  hold  that  the  product  belongs  to  the  maker ;  and  this  is  the  view  taken 
by  the  authorities  of  the  opposing  school.]  After  the  many  doubts  raised  on 
both  sides  by  the  schools  of  Sabinus  and  Proculus,  a  middle  opinion  has  been 
adopted.  For  it  is  held  that  if  the  finished  product  can  be  resolved  into  its 
materials,  then  the  former  owner  of  the  materials  is  to  be  its  owner  ;  if  it  can- 
not be  so  resolved,  then  the  maker  rather  is  to  be  its  owner.  For  instance, 
a  vessel  can  be  melted  down  and  resolved  into  the  original  shapeless  mass 
of  bronze  or  silver  or  gold  ;  while  wine  or  oil  or  wheat  cannot  return  to  the 
earlier  form  of  grapes  or  olives  or  ears  of  grain.  But  if  a  man  makes  any 
article  partly  out  of  his  own  materials,  partly  out  of  another's — out  of 
his  own  wine,  for  instance,  and  another  man's  honey  makes  mead,  or  out  of 
drugs  partly  his  own  and  partly  another's  makes  a  plaster  or  eye-salve ;  or 
out  of  wool  partly  his  own  and  partly  another's  makes  a  garment — ^there  can 
be  no  doubt  in  this  case  that  the  maker  is  to  be  the  owner ;  for  he  has  not 
only  given  his  work,  but  also  supplied  part  of  the  materials.  (J.  2,  i,  25  ; 
G.  2,  79-) 

Merely  disengaging  the  grains  from  the  ear  does  not,  however,  constitute  a  new 
species.    (D.  41,  1,  7,  7.) 

2**.  Compensation. 

If,  however,  a  man  weaves  purple  belonging  to  another  into  a  garment  of 
his  own,  then,  although  the  purple  is  the  more  costly,  it  goes  with  the  garment 
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as  an  accessory.  But  the  former  owner  has  an  action  for  theft  against  the 
man  that  stole  it ;  and  also  can  bring  a  condictiOy  no  matter  whether  he,  or 
some  one  else,  was  the  actual  maker  of  the  garment  For  though  things 
that  have  perished  cannot  be  reclaimed  {vtndicatH)y  yet  a  condictio  may  be 
brought  against  thieves,  and  against  certain  other  possessors.    (J.  2,  i,  26 ; 

If  the  ipecificaior  belioTed  th*t  the  material  belonged  to  him,  he  could  not  be  sued 
for  theft,  but  must  give  compeoBatioiL 

Confusion  or  mixtm-e,  Confudo^  eommixtio.  This  is  the  case 
when  things  are  mixed  up  without  fonning  a  new  article. 

If  two  different  owners  choose  to  mix  their  materials — if  they  mingle  their 
wines,  for  instance,  or  melt  down  lumps  of  gold  and  silver  together—then 
the  whole  product  is  owned  by  both  in  common.  And  if  the  materials  differ 
in  kind,  and  therefore  a  distinct  sort  of  thing  is  made — as  mead,  for  instance, 
from  wine  and  honey,  or  electrum  from  gold  and  silver — still  the  rule  of  law 
is  the  same ;  for  in  that  case,  too,  it  is  undoubted  that  the  finished  product 
is  owned  in  conmion.  And  if  it  was  by  chance,  and  not  by  the  owner's 
choice,  that  the  materials,  whether  different  or  of  the  same  kind,  were  mixed, 
the  rule  is  still  held  to  be  the  same.    (J.  2,  i,  27.) 

If,  now,  Titius*  wheat  is  mixed  up  with  your  wheat  by  your  choice,  the 
whole  will  be  owned  in  common  ;  for  the  separate  bodies — that  is,  grains — 
that  belonged  distinctively  to  each,  have  been  brought  into  union  by  your 
choice.  But  if  the  mixture  takes  place  by  accident,  or  is  Titius'  doing  with- 
out your  choice,  then  the  whole  is  not  regarded  as  owned  in  common  ;  for  the 
separate  bodies  retain  their  own  nature.  And  by  accidents  such  as  those  the 
wheat  is  no  more  made  common  than  a  ffock  would  be  if  Titius'  sheep  were 
mixed  up  with  yours.  But  if  either  of  you  two  keeps  the  whole  of  the  wheat, 
an  actio  in  rem  for  his  due  share  of  the  wheat  is  open  to  the  other.  And  it 
Calls  within  the  province  of  the  judge  to  determine,  at  his  discretion,  the 
quality  of  the  wheat  belonging  to  each  of  you.    Q.  2,  i,  28.) 

Confuno  is  generally  used  with  reference  to  the  mixture  of 
liquids ;  commixtio^  of  solids.  The  distinction  taken  is  this  :  if 
the  things  are  mixed  by  the  consent  of  owners,  the  product 
belongs  to  them  in  common ;  in  other  words,  there  is  no  room 
fur  accession.  It  is  only  when  the  consent  of  one  of  the  owners 
does  not  exist,  that  a  question  of  accession  really  arises.  Then, 
if  the  things  are  inseparable,  the  ownership  is  in  common ;  if 
not,  each  retains  his  property  in  the  things,  and  can  sue  by 
the  ordinary  action  for  the  recovery  of  property — the  vindicatio. 
p.  6,1,  5,1;  D.  6,1,3,  2.) 

II.— Delivery  (Traditio). 

From  what  we  have  said  it  appears  that  alienation  takes  place  sometimes 
by  the  Jus  Naiurale—as,  for  instance,  by  delivery  :  sometimes  by  the  yus 
CiviUj  as  in  mancipation  in  jure  cessio,  and  usucapio^  the  right  to  which  is 
peculiar  to  Roman  citizens.    (G.  2,  65.) 
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By  delivery  also,  according  to  the  Jus  Naturale^  we  acquire  property.  For 
nothing  is  so  agreeable  to  natural  fairness  as  that  the  wish  of  the  owner  that 
wishes  to  transfer  what  is  his  to  another,  should  be  held  valid.  Corporeal 
things,  therefore,  of  whatever  kind,  can  be  delivered,  and  by  delivery  be  alien- 
ated from  the  owner.    (J.  2,- 1,  40.) 

The  subject  will  be  considered  as  follows : — 

1.  .The  conditions  necessary  to  acquisition  by  delivery. 

l^  Change  of  possession. 

2^  Intention  to  transfer  ownership. 

8°.  (In  case  of  contract  of  sale),  payment  of  the  price. 

2.  Restrictions  on  delivery. 

1.  The  conditions  necessary  to  acquisition  by  delivery. 

1**.  Transfer  of  possession.  The  transferror  must  put  the 
transferee  in  a  position  to  deal  with  the  thing  to  the  exclusion 
of  everybody  else.  This  might  be  accomplished  in  various 
ways. 

(1**.)  The  most  obvious  is  the  actual  transfer  of  physical 
possession.     (D.  6,  1,  77.) 

A  agrees  to  allow  his  friend  B  to  take  stones  from  his  quarry.  From  the  moment 
the  stones  are  severed  from  the  rock,  they  belong  to  B.  After  some  are  quarried,  A 
and  B  have  a  dispute,  and  A  forbids  B  to  carry  the  stones  away.  The  prohibition 
is  vain,  because  B  is  the  owner  of  the  stones:  but  A  may  forbid  B  taking  out  any 
more.    p.  89,  5,  6.) 

A  buys  land  from  B,  and  pays  the  land-tax.  This  does  not  constitute  ddiveiy,  and 
B  remains  owner.     (C.  4,  49,  8.) 

(2**.)  Without  actual  change  of  possession,  delivery  might 
be  eflFected  by  placing  the  thing  within  view  of  the  transferee, 
and  declaring  that  he  may  take  possession.  (D.  41,  2,  1»  21.) 
This  is  called  deUvery  hmga  manu. 

Ulustrations, 

A  owes  B  a  sum  of  money  or  scnne  moveable,  which,  at  B's  request^  he  places 
within  B's  sight,  with  the  intention  of  transferring  the  possession.  It  Is  not 
necessary  that  B  should  touch  the  money ;  he  becomes  owner  of  it  at  once.  (D. 
46,  8,  79.) 

A  sells  to  B  an  estate  ol  land,  and  showing  it  to  R  from  a  n«ghbouring  hei^t, 
declares  that  he  surrenders  free  and  undisputed  possession.  This  is  a  deliveiy  of  this 
land  to  B.     (D.  41,  2,  18,  2.) 

A  makes  a  gift  to  B  of  land  with  slaves  thereon,  and  declares  in  writing  that  he 
has  delivered  possession.  In  point  of  fact  he  had  not.  B  then  fails  to  acquire  the 
ownership.     (D.  41,  2,  48.) 

(3**.)  Delivery  of  the  keys  of  a  house  is  a  mode  of  deliver- 
ng  either  the  house  itself  or  its  contents.    Thus,  the  owner- 
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ship  of  wine  is  transferred  by  giving  up  the  keys  of  the  cellar 
in  which  it  is  kept.     (D.  41,  2,  1,  21.) 

And  again,  if  a  man  sells  valuables  deposited  in  a  warehouse,  as  soon  as 
he  delivers  the  keys  of  the  warehouse  to  the  buyer  he  transfers  the  property 
in  the  valuables  to  the  buyer.    (J.  2,  i,  45.) 

There  is  »  question  whether  the  delivery  of  the  keys  must  be  at  the  place.  In  one 
pMH^TS  only  is  the  afifirmatiye  expressly  asserted  (n  dava  apud  horrea  tracUta  $mt), 
(D.  18,  1,  74.)  There  does  not  seem  much  reason  in  requiring  sach  an  inconvenient 
timitatioiL  It  would  be  hard,  however,  to  pronounce  any  very  decided  opinion  on  the 
subject. 

(4*.)  Akin  to  the  foregoing  is  delivery  by  putting  marks,  as 
upon  logs  of  wood.  (D.  18,  6, 14, 1.)  If,  however,  the  purpose 
in  marking  any  object  is  simply  to  prove  its  identity,  and  not 
to  transfer  the  possession  or  ownership  of  it,  there  is  no  de- 
livery. Thus  wine-jars  may  be  marked  for  the  purpose  of 
identification,  without  effecting  any  transfer  of  possession. 
(D.  18,  6,  1,  2.) 

(5**.)  Deposit  of  a  thing  in  the  house  of  the  transferee  was 
another  mode  of  effecting  deUvery.  (D.  23,  3,  9,  3 ;  D.  47, 10, 
5,  2.)  It  was  not  necessary  that  the  owner  of  the  house,  or 
any  one  on  his  behalf,  should  have  actually  touched  the  thing. 
(D.  41,  2,  18,  2.) 

(6**.)  DeUvery  brevi  manrA. 

Sometimes,  too,  without  delivery,  the  bare  wish  of  the  owner  is  enough  tp 
transfer  the  property ;  as  when  a  man  lends  it,  or  lets  it  out  to  you,  or 
deposits  it  with  you,  and  then  sells  it  or  gives  it  to  you.  For  although  it  was 
not  on  that  ground  that  he  deUvered  it  to  you,  yet  by  the  very  fact  that  he 
suffers  it  to  become  yours  the  property  in  it  is  at  once  acquired  by  you,  just 
as  if  it  had  been  delivered  on  that  account.    (J.  2,  i,  44.) 

(7*.)  Delivery  by  transfer  of  title-deeds.  It  is  stated  in  a 
constitution  of  Severus  and  Antoninus  (C.  8,  54,  1),  that  a  gift 
and  delivery  of  the  title-deeds  of  slaves  were  equivalent  to  a 
gift  and  delivery  of  the  slaves  themselves.  II  this  be  taken  as 
a  fair  and  complete  statement  of  the  law,  it  would  be  an 
extreme  instance  of  symbolical  delivery.  Saviguy  and  others 
contend  with  great  vehemence  that  the  text  is  incomplete,  and 
that  it  must  be  understood  as  implying  that  the  slaves  were 
in  the  presence  of  the  parties  at  the  making  of  the  gift.  Ac- 
cording to  the  view  of  these  authors,  the  case  stated  is  an 
example  of  deUvery  longa  manu.  There  is  some  diflSculty  in 
acquiescing  in  this  opinion,  inasmuch  as  it  attributes  the  opera^ 
tive  part  of  the  transfer  to  something  not  mentioned  in  the 
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text,  and  denies  any  effect  to  the  words  that  profess  to  give  a 
complete  account  of  the  transfer. 

Except  by  deUvery,  in  the  time  of  Justinian,  property  could 
not  be  conveyed.  A  mere  agreement  without  delivery  of  pos- 
session, even  if  in  writing,  did  not  operate  as  a  transfer  of 
ownership.^     (C.  3,  32,  27.) 

But  to  this  rule  several  exceptions  existed.  (See  SermJtuB^ 
HypothecOj  Sodetas.) 

At  no  period  in  Roman  Law  was  a  written  document  attesting 
a  delivery  necessary;  but  such  documents  were  commonly 
made  as  a  sure  record  of  the  fact.     (C.  7,  32,  2  ;  C.  4,  38,  12.) 

It  may  be  added  that  a  delivery  never  gave  the  transferee 
^^y  greater  right  than  the  ti'ansferror  possessed.*  (D.  41, 
1,  20,  pr.)  Hence  land  subject  to  a  right  of  way  passes  to  the 
transferee  burdened  therewith.     (D.  40,  1,  20, 1.) 

2®.  The  delivery  must  be  made  with  an  intention  to  transfer 
the  ownership.  That,  but  nothing  more,  was  required.  It 
was  not  necessary  that  there  should  be  any  consideration,  any 
quid  pro  quOy  for  the  transfer.  Usually,  however,  some  con- 
sideration existed,  and  the  delivery  took  place  in  conseqhence 
of  a  previous  contract  of  sale  (pro  ernptore\  or  legacy  {pro 
legato),  or  bargain  for  a  dowry  (pro  dote),  or  in  payment  of  a 
debt  (pro  soluto) ;  but  there  need  be  nothing  more  than  a  pur- 
pose of  liberality  (pro  donate).  The  Roman  jurists  expressed 
the  relation  of  such  facts  to  deUvery  in  a  aomewhat  peculiar 
way.  They  said  that  mere  delivery  (nuda  traditio)  was  not  a 
transvestitive  fact  of  ownership,  unless  supported  by  what  they 
called  a  jtista  causa  or  Justus  titulus,  A  jttsta  causa  was  one  ot 
the  circumstances  above  mentioned — sale,  legacy,  dowry,  pay- 
ment of  debt,  or  free  gift.  It  is  more  accurate  to  say  that  these 
are  simply  facts  from  which  an  intention  to  transfer  ownership 
may  properly  be  inferred. 

If  A  deUvers  a  ring  to  B,  there  is  no  presumption  that  B  is 
owner ;  but  on  proving  that  the  ring  was  bequeathed  to  B  by  a 
testator  to  whom  A  is  heir,  the  nature  of  the  transaction  be- 
comes at  once  apparent.  Again,  if  it  is  proved  that  A  intended 
to  make  a  gift  of  the  ring  to  B,  the  meaning  of  the  transaction 
becomes  clear.  If,  on  the  other  hand,  the  ring  was  given  to  B 
in  loan,  or  for  safe  custody,  the  conclusion  would  be  that  A 

*  Traditiontbut  et  usucapiontbui  daminta  rtrum  turn  nudii  paetU  tranrfenmiur, 
(C.  2,  8,  20.) 
'  Nemo  jduBJurii  ad  aUium  trantferre  potett  quam  ipn  haberei,    (D.  50,  17,  54.) 
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remained  owner,  and  that  the  delivery  of  the  thing  did  not 
transfer  the  ownership  to  B. 

The  exposition  of  the  Roman  jurists  is  better  suited  to  a 
practical  lawyer  than  to  a  student  of  jurisprudence.  In  proving 
ownership,  what  a  Roman  lawyer  had  to  consider  was  the 
delivery  of  possession,  and  a  jxMta  causey  u  e.  one  of  the  facts 
that  conclusively  proved  an  intention  to  transfer.  The  real 
potent  element  is  not  the  change  of  possession,  but  the  inten- 
tion of  the  owner  to  transfer  his  property ;  the  delivery  is 
merely  a  mode  of  unequivocally  attesting  the  change ;  it  marks 
the  precise  moment  when  a  mere  intention  or  obligation  to 
deliver  the  ownership  passes  into  an  actual  transfer  of  the 
ownership. 

The  intention  to  transfer  the  ownership  must  exist  at  the 
time  that  delivery  is  made.  Thus,  if  a  person  sold  a  slave  that 
he  knew  to  belong  to  another,  but  the  slave  was  not  delivered 
until  the  owner  had  ratified  the  sale,  the  delivery  transferred 
the  ownership.     (D,  41,  3,  44,  1.) 

Nay,  further,  sometimes  the  wish  of  the  owner,  though  its  object  is  an 
indeterminate  person,  transfers  the  ownership  of  property.  Praetors,  for 
instance,  or  Consuls  that  throw  gifts  among  the  crowd,  are  ignorant  what 
each  member  of  the  crowd  is  going  to  catch.  And  yet  because  it  is  their 
wish  that  what  each  catches  should  be  his,  they  make  him  owner  on  the  spot. 
0.  2,  I,  46.) 

3^  Delivery  does  not  transfer  ownership  (in  the  case  of  a  con- 
tract of  sale)  until  the  price  is  paid. 

If  things  are  given  by  way  of  a  gift  or  a  dowry,  or  on  any  other  ground, 
they  are  undoubtedly  transferred.  But  things  sold  and  delivered  are  not 
acquired  by  the  buyer  until  he  has  paid  the  seller  the  price,  or  in  some  other 
way  satisfied  him,  as  by  getting  a  surety  or  giving  a  pledge.  This  is  indeed 
a  provision  in  the  statute  of  the  XII  Tables;  and  yet  it  is  rightly  said  to  be 
brought  about  by  the  J^us  Gentium,  that  is  the  Jus  NaturaU.  But  if  the  seller 
is  willing  to  give  it  to  the  buyer  on  credit,  then  it  must  be  said  that  the  thing 
sold  becomes  at  once  the  property  of  the  buyer.    (J.  2,  i,  41.) 

Aooording  to  the  construction  put  upon  sale  by  the  Roman  Law,  the  seller  was 
VDdentood  not  to  intend  to  part  with  his  property  until  he  had  got  his  muney.  If 
l)^ore  receiving  the  price,  or  accepting  sometlmig  in  lieu  of  it,  he  delivered  the  thing, 
be  was  understood  to  have  done  so  without  the  intention  of  transferring  the  ownership. 
U  the  goods  were  sold  on  credit,  the  seller  was  regarded  as  parting  with  the  ownership 
in  coD&lenoe  that  the  buyer  would  pay  him,  electing  to  accept  a  right  in  personam 
M  against  the  buyer,  instead  of  retaining  his  right  in  rem  to  the  thing.  The  exceptional 
dttiacter  of  sale  in  regard  to  delivery  is  tlus  apparent,  and  not  reaL  The  intention 
to  ptrt  with  the  ownership  was  held  not  to  attach  to  the  fact  of  agreement  for  sale, 
but  to  the  fact  of  payment;  and  hence,  in  the  language  of  the  Roman  writers,  sale  was 
Mi  a  jutta  caiua  unless  coupled  with  payment  of  the  price.  In  other  cases,  as  in 
8^  dowry,  &c.,  the  transfer  of  ownership  coincided  with  the  delivery  of  possession. 
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There  was  another  pecuUarity  in  the  Law  of  Sale.  When 
the  title  of  the  purchaser  was  completed  by  the  delivery  to  him 
of  the  thing  sold  and  the  payment  of  the  price,  his  ownership 
was  regarded  as  dating  not  from  the  delivery  or  payment, 
whichever  happened  last,  but  from  the  date  of  the  contract. 
The  deUvery  and  the  payment  had  a  retroactive  effect^  and 
made  the  buyer  practically  owner  from  the  date  of  the  sale. 
Now,  as  sale  is  a  contract  formed  by  consent  alone,  the  date  of 
the  sale  is  the  moment  when  the  thing  to  be  sold  and  the  price 
to  be  paid  for  it  were  agreed  upon.  (C.  4,  48,  1 ;  D.  18,  6,  ^.) 
The  evidence  of  this  retroactive  effect  is  clear.  In  the  first 
place,  the  buyer  was  entitled  to  all  the  produce  and  accessions 
{fructm  et  accessiones)  of  the  thing  from  the  date  of  the  sale ; 
and  (2)  if  the  thing  perished  without  fault  imputable  to  any 
one,  the  loss  fell  entirely  on  the  buyer. 

(1**.)  The  buyer  was  entitled  to  all  the  produce  and  accessions 
of  the  thing  sold  from  the  date  of  the  sale,  as  the  work  of  slaves,' 
the  offspring  of  slaves  or  animals,  and  all  fruits  not  gathered. 
(Paul,  Sent.  2, 17,  7.)  Also,  any  inheritance  or  legacy  given  to 
a  slave  belongs  to  the  buyer  (D.  19,  1,  13,  18 ;  D.  28,  5,  38,  5) ; 
and  he  alone  has  the  right  to  sue  for  harm  done  to  the  pro- 
perty. (D.  19,  1,  13,  12.)  But  if  it  were  agreed  between  the 
buyer  and  seller  that  the  seller  should  have  the  produce  until 
the  thing  sold  was  delivered,  then  the  sale  had  no  retroactive 
effect.  (Vat.  Frag.  15.)  In  such  a  case  the  buyer  would  be 
free  if  the  thing  peiished  or  were  lost  before  delivery.  (D.  50, 
17,  10.) 

(2°.)  The  property  sold  remained  at  the  risk  of  the  buyer  from 
the  date  of  the  sale  (periculum  ret).     (C.  4,  48,  4 ;  D.  18,  6,  7). 

When  once  the  contract  for  purchase  and  sale  is  made  (and  this  is  fully 
done,  as  we  have  said,  as  soon  as  the  price  is  agreed  on,  if  the  business  is 
transacted  without  writing),  the  thing  sold  is  at  the  buyer's  risk,  although 
not  yet  delivered  to  him.  Therefore,  if  the  slave  dies  or  is  injured  in  any 
part  of  his  body,  if  the  house  is  either  in  whole  or  in  part  consumed  by  fire, 
if  the  field  is  either  in  whole  or  in  part  borne  away  by  the  violence  of  a  river,  or 
by  reason  of  a  flood  or  a  whirlwind  that  dashes  the  trees  to  the  ground,  is 
lessened  or  changed  for  the  worse — in  all  these  cases  the  loss  falls  on  the 
buyer,  and  he  must  needs  pay  the  price  although  he  has  not  obtained  the 
property.  For  all  that  befalls  it,  without  fi-aud  or  negligence  on  the  seller's 
part,  leaves  the  seller  free  from  responsibility.  And  if,  after  the  purchase  is 
made,  any  addition  is  made  to  the  field  by  alluvion,  that  is  the  buyer's  profit : 
for  he  that  runs  the  risk  ought  to  have  the  profit.    (J.  3,  23,  3.) 

If,  however,  a  slave  that  has  been  sold  runs  away  or  is  stolen,  without  any 
fraud  or  negligence  on  the  seller's  part  coming  in,  we  ought  to  look  carefully 
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whedier  the  seDer  undertook  to  guard  him  till  delivery.  For  certainly  if  he  did, 
the  risk  of  such  an  accident  Hes  with  him  ;  if  he  did  not,  he  will  be  free  from 
responsibility.  And  so  too  with  all  other  animals  and  things.  The  seller's 
action  to  reclaim  the  property,  and  his  condictio^  he  must  make  over  to  the 
buyer ;  because  certainly  he  that  has  not  yet  delivered  the  property  to  the 
buyer  is  still  himself  the  owner.    (J.  3,  23,  3A.) 

nUi^trctiiont. 

liuchifl  Titius  bought  lands  in  Oermaaj,  and  paid  a  part  of  the  price.  He  died,  and 
hit  heir  waa  sued  for  the  residue  of  the  price.  His  heir  pleaded  that  the  lands  by  a 
decree  of  the  Emperor  had  been  partly  sold  and  partly  given  to  veterans  as  prize.  But 
Paul  said  this  was  no  defence.  The  eviction  was  not  due  to  anything  existing  at  the 
date  of  the  sale,  but  to  a  subsequent  act  of  the  sovereign  ;  and  therefore  the  loss  fell 
on  the  buyer,  who,  although  he  could  not  get  his  lands,  must  still  pay  the  price  he 
promked.    (D.  21,  2,  11.) 

TStius  sells  his  slave  Stichus,  along  with  his  peculiuin,  to  Gaius.  Before  SUchus  is 
delivered  to  Gaius.  he  steals  from  Titios  property  that  is  not  recovered.  Gaius  must 
Mffer  the  Ion,  and  TitiuB  may  deduct  th^  amount  stolen  from  the  pectUium,  (D.  19,  1, 
30.) 

K,  however,  the  parties  agreed  that  the  thing  sold  should 
remain  at  the  risk  of  the  seller  (D.  18, 1,  78,  3;  D.  18,  6, 1),  their 
agreement  was  binding.  But,  independently  of  the  agreement 
of  the  parties,  in  certain  cases  the  risk  remained  with  the  seller, 

(l^)  When  the  things  sold  were  fungible  (res  fungibiles)^  t.  e., 
dealt  with  by  number,  weight, or  measure  (res  quae  ponderer  numerOy 
mensura  (fansistunt).  In  this  case  the  principle  is  the  same,  but 
the  date  of  the  liability  of  the  buyer  is  altered.  It  is  not  the 
date  of  the  sale,  but  the  time  when  the  things  are  actually 
weighed,  numbered,  or  measured,  that  fixes  the  Uability.  (D. 
18,  1,  35,  5;  D.  18, 1,  35,  7.)  If,  however,  fungible  things  are 
sold  en  bloc  (per  aversionem^  D.  18,  1,  62,  2)  as,  **  all  that  lot  of 
wine,  or  oil,  or  com,"  they  are  at  the  peril  of  the  buyer  from  the 
date  of  the  sale,  for  such  a  contract  difiers  in  no  respect  from 
a  sale  of  land  or  houses.    (D.  18,  6,  1 ;  D.  18,  6,  4,  2.) 

niuatrations. 

Wine  sold  becomes  sour.  If  the  wine  was  sold  en  hloCf  the  loss  falls  upon  the  buyer ; 
but  if  the  agreement  was  for  so  many  amphorae  (not  specifying  which),  the  loss  faUs 
upon  the  seUer,  unless  the  amphame  had  been  selected.     (Vat.  Frag.  16.) 

If  a  flock  is  sold  for  one  sum,  the  loss  falls  on  the  buyer  from  the  date  of  the  sale : 
if  at  80  much  a-head,  then  only  from  the  time  they  are  selected.     (D.  18,  1,  35,  6.) 

(2^)  When  the  sale  is  conditional,  t.e.,  depends  on  some  event 
future  and  uncertain,  the  rule  is  somewhat  more  complex.  If 
the  thing  sold  perishes  altogether  before  the  event  occurs,  the 
seller  sufFers  the  loss;  if  it  does  not  perish  wholly,  but  is  impaired 
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or  deteriorated,  the  loss  falls  on  the  buyer.  (D.  18,  6, 8,  pr. ; 
C.  4,  48,  5.)  The  reason  is  that,  if  the  thing  does  not  exist  when 
the  event  happens,  the  seller  cannot  fulfil  his  obligation,  be- 
cuse  there  is  nothing  for  him  to  deliver ;  but  if  the  thing  exists 
in  however  bad  a  state,  he  can  deliver  it,  and  acquit  himself  of 
his  promise. 

(3®.)  If  the  agreement  were  that  the  buyer  should  have  the 
choice  of  two  things,  and  one  perished,  the  buyer  could  select 
the  other;  if  both  perished,  he  must  pay  the  price.  (D.  18,  1, 
34,  6.) 

2.  Restrictions  on  delivery. 

I**.  There  is  a  great  difference  between  res  mancipi  and  res  nee  mancipi. 
For  the  latter  can  be  transferred  by  bare  delivery  to  another,  if  only  they 
are  corporeal,  and  so  admit  of  delivery.    (G.  2,  i8,  19.) 

Therefore,  if  I  deliver  to  you  a  garment,  or  gold,  or  silver,  whether  by 
way  of  sale  or  gift,  or  on  any  other  lawful  ground,  the  thing  becomes 
yours  without  any  legal  formality.     (G.  2,  20.) 

And  so  too  with  landed  property  in  the  provinces,  whether  it  pays  taxes 
or  tribute.  Now,  lands  that  pay  taxes  {stipendiaria)  are  in  the  provinces 
that  belong  peculiarly  to  the  Roman  people.  Lands  that  pay  tribute  are  in 
the  provinces  that  belong  peculiarly  to  the  Emperor.    (G.  2,  21.) 

Tax-paying  and  tributary  lands  accordingly  are  alienated  in  the  same  way. 
Now  the  lands  so  called  are  provincial ;  and  between  them  and  Italian 
lands  there  is  now  under  our  constitution  no  difference.    0-  2,  i,  40.) 

2^  Incorporeal  things  clearly  do  not  admit  of  delivery.    (G.  2,  28.) 

Some  things,  besides,  are  corporeal,  some  incorporeal.  Corporeal  things 
are  those  that  by  their  nature  can  be  touched — a  farm,  for  instance,  a  slave,  a 
garment,  gold,  silver,  and  in  short  other  things  beyond  number.  Incorporeal 
again  are  those  that  cannot  be  touched,  such  as  those  that  consist  in  a  right,  as 
an  inheritance,  a  usufruct,  a  use ;  or  obligations  in  whatever  way  contracted. 
And  it  is  not  to  the  point  to  object  that  an  inheritance  includes  corporeal 
things.  For  the  fruits,  too,  that  are  reaped  from  a  farm  are  corporeal ;  and 
what  one  owes  us  under  some  obligation  is  often  corporeal,  as  a  farm,  a 
man,  a  sum  of  money.  But  the  actual  right  of  inheritance,  the  actual  right 
of  usufruct,  and  the  actual  right  under  the  obligation,  are  incorporeaL  (J.  2, 
2,  pr.,  I,  2  ;  G.  2, 12,  13,  14,  as  restored.) 

The  totality  of  rights  constituting  ownership  {dominium)  is  as  much  incorporeal  as 
the  portion  of  those  rights  constituting  usufruct  or  servitude.  But  it  pleased  the 
Boman  jurists  to  say  that  when  the  whole  was  conveyed,  delivery  should  be  necessary, 
while,  if  a  part  only  were  convoyed,  delivery  should  be  unnecessary.  Delivery  is 
therefore  a  mode  of  convey in^f'  the  ownership,  as  opposed  to  those  lesser  rights  in 
things,  called  usufruct,  servitude,  and  the  hke.  The  restriction  of  delivery  to  corporeal 
things  marks  a  real  distinction,  although  it  is  expressed  in  a  phraseology  that  admits 
•f  improvement. 

III.  Prescription.    (Possessio  hngi  temporis.) 
The  investitive  fact  of  usiicapio  was  limited  in  its  application. 
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As  belonging  to  the  civil  law,  it  operated  only  in  favour  of 
citizens,  and  of  those  Latins  and  others  that  had  the  commercium^ 
It  did  not  apply  to  lands  out  of  Italy,  nor,  with  certain  excep- 
tions, to  servitudes.  The  Praetors  supplied  those  defects  of 
viueapio  by  the  theory  of  possession  for  a  long  time.  According 
to  Ortolan,  this  long  possession  was  of  a  different  character 
from  \mcapio.  He  says  usucapio  is  positive  prescription,  long 
possession  is  negative  prescription.  Long  possession  was  a 
plea  in  defence  {pi'aescriptio,  eaceptio\  by  which  the  demand  of 
the  plamtiff  could  be  resisted.  (C.  7,  39,  8  ;  D.  8,  5,  10.)  This 
is,  however,  a  very  different  thing  from  negative  prescription. 

In  two  ways  a  right  of  ownership  may  be  effectually 
destroyed — either  by  the  acquisition  of  an  adverse  right  by 
another,  or  by  denying  the  owner  an  action  after  a  certain 
length  of  dispossession.  H  the  latter  course  is  adopted,  and 
the  form  of  the  law  is — after  so  many  years  no  action  shall  be 
brought — then  it  is  immaterial  whether  the  actual  possessor  has 
or  has  not  had  it  during  the  whole  of  that  time,  or  whether  he 
believes  it  to  be  his  property,  or  knows  that  it  is  not.  This 
plan  seems  the  simplest  and  most  efficacious.  But  the  prescrip- 
tion or  defence  of  long  possession  in  the  Roman  Law  was 
fonnded  positively  on  the  adverse  rights  of  a  bona  fide  possessor. 
A  bona  fide  possessor  after  a  certain  length  of  time  was  con- 
finned  in  his  title,  as  against  not  only  the  owner,  but  all  the 
world.  The  prescription  of  long  possession  was  therefore  very 
different  from  a  statute  of  Umitations,  and  was  based  on  the 
claims  of  the  possessor,  not  on  the  default  of  the  owner.  It 
was,  therefore,  in  essence  the  same  as  usucapio. 
1.  Comparison  of  usucapio  and  possessio  longi  temporis, 
(1.)  Prescription  supplied  the  deficiencies  of  viueapio.  Inas- 
much as  usucapio  was  a  mode  of  acquiring  Quiritarian  ownership, 
it  followed  that  whatever  was  not  an  object  of  that  species  of 
ownership  was  not  susceptible  of  usucapio.  Hence  lands  out  of 
Italy,  of  which  the  State  retained  the  ownership,  could  not  be 
acquired  by  usucapio,  because  no  private  person  could  be  owner 
of  them.  But,  subject  to  the  claims  of  the  State,  the  possessors 
of  those  lands  were  virtually  owners,  and  for  this  important 
class  of  property  the  Praetors  and  Emperors  devised  long 
possession  as  an  equivalent  for  usucapio.  Servitudes  also  were 
held  to  be  excluded  from  tisucapio  after  the  lex  Scribonia;  but  they 
were  capable  of  being  acquired  or  lost  by  long  quasi-possession. 
Moveables  also  belonging  to  cities  feU  under  twenty  years' 
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preacription.  (Paul,  Sent.  5,  4,  4;  D,  44,  3,  9;  C.  7,  34,  2,) 
(2.)  Usiicapio  was  for  two  years  in  immoyeables,  and  one  year  in 
moveables.  Long  possession  was  for  ten  years  if  plaintiff  and 
defendant  lived  in  the  same  province,  twenty  years  if  they 
lived  in  different  provinces.  (Paul,  Sent.  5,  2,  3.)  But 
although  the  time  differed,  the  principle  was  the  same.  The 
object  was  to  allow  an  owner  time  enough  to  see  to  his  rights. 
In  early  times,  two  years  was  no  doubt  an  ample  allowance  ;  but 
when  the  confines  of  Rome  extended  over  Europe  and  Asia, 
a  very  much  longer  time  was  necessary. 

(3:)  Usucapio  gave  ownership,  with  all  the  burdens  attached 
to  it.  Thus  if  the  land  were  mortgaged,  the  two  years'  possession 
gave  the  occupant  the  title  of  owner,  subject,  however,  to  the 
mortgage.  In  the  same  way,  he  took  the  land  burdened  with 
whatever  servitudes  were  attached  to  it.  But  long  possession 
availed  against  both  things,  if  no  claim  was  asserted  under 
them  within  the  specified  time.  After  ten  or  twenty  years  of 
non-claim,  a  mortgage  or  servitude  was  extinguished.  (C.  7, 
36,  2 ;  C.  7,  36,  1  ;  D.  44,  3,  12.) 

(4.)  A  minor  distinction,  of  no  practical  momeut,  is  that 
usucapio  was  not  cut  short  by  the  litis  contestation  but  only  by 
judgment,  although  the  judgment  decided  according  to  the 
rights  of  the  parties  as  fixed  by  the  time  of  the  Utis  contestation 
But  possession  is  at  X)nce  stopped  by  the  litis  contestatio  (C.  7, 
33,  2),  although  not  by  mere  notice  of  .adverse  title  of  owner. 
(D.  41,  4,  13.) 

2.  Change  by  Justinian. 

The  yus  Civile  established  the  rule  that  when  a  man  in  good  faith  bought 
a  thing,  or  received  it  as  a  gift,  or  on  some  other  lawful  ground,  from  another 
that  was  not  the  owner,  in  the  belief  that  he  was  the  owner,  then  he  might 
acquire  that  thing  by  use.  And  the  time  fixed  was  for  a  moveable  anywhere 
one  year ;  for  an  immoveable  two  years,  but  on  Italian  soil  only.  The  aim 
of  this  was  that  the  ownership  of  property  might  not  be  uncertain.  When 
this  policy  was  decided  on,  the  ancients  thought  the  times  named  above 
were  enough  for  the  owners  to  look  after  their  property ;  but  we  have  de- 
liberately come  to  a  better  opinion.  And,  therefore,  lest  masters  should  be 
despoiled  of  their  property  by  undue  haste,  and  lest  this  boon  should  be 
limited  to  a  fixed  locality,  we  have  published  a  constitution  on  this  subject. 
It  provides  that  moveables  may  be  acquired  by  use  for  three  years,  immove- 
ables by  long  possession — ten  years,  that  is,  for  persons  present,  twenty  for 
persons  absent.  And  in  both  these  ways,  not  only  in  Italy,  but  in  every  land 
swayed  by  our  rule,  the  ownership  of  property  may  be  acquired,  if  only  the 
antecedent  ground  of  possession  was  lawful.    (J.  2,  6,  pr.) 

To  this  prescription  the  old  characteristics  of  usucapio  attach.  It  confers-  the 
ownenthip  (dominium),  and  it  required  xhe  old  conditions  of  bonafidei  amdjuttus  titvlu$. 
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FariiBs  were  said  to  be  "  present "  when  they  both  had  their  domicile  in  the  same 
province,  "  absent "  if  in  different  provinces  (C.  7,  83,  12)  ;  and  if  they  were  domi- 
ciled partly  in  the  same  province  and  partly  in  different  provinces,  the  time  required 
waa  ten  years,  counting  each  two  years  of  absence  as  one  of  presence.    (Nov.  119,  8.) 

Restrictions  on  Investitive  and  TRiiNSVESTrnvE  Facts. 

(A.)  PERSONS  TO  WHOM  THE  OWNERSHIP  OP  TH/NGS 
CANNOT  BE  GIVEN. 

I.  Slaves.  —  Slaves,  as  we  have  seen,  had  originally  no 
rights  in  respect  of  their  own  person ;  much  less,  then,  in  respect 
of  external  things.  But  although  a  slave  could  not  be  owner, 
nevertheless  aUenations  of  property  made  to  him  were  not  void. 
The  slave  was  regarded  as  a  conduit  pipe,  through  whom 
acquisitions  might  flow  to  the  master.  Whenever  anything 
was  transferred  to  a  slave  in  such  a  manner  that  if  he  were  free 
he  would  be  owner  of  the  thing,  his  master  became  owner 
of  it.     (J.  1,  8,  1.) 

Peculium  of  the  slave. 

There  grew  up,  however,  under  the  sanction  of  custom  and 
public  opinion,  a  quasi  right  of  property.  Masters  found 
it  for  their  interest  not  to  exact  the  uttermost  farthing — not  to 
strip  their  slaves  in  all  cases  as  completely  bare  of  things  they 
could  call  their  own  as  the  law  allowed.  By  leaving  the 
slave  a  margin  of  his  earnings,  which  he  could  by  great  industry 
increase,  his  total  earnings  would  be  so  much  augmented  that 
the  master  would  even  profit  by  the  remission.  Slaves  did  a 
great  portion  of  the  intellectual  as  well  as  the  manual  work  of 
Rome ;  and  it  was  found  expedient  to  reward  their  zeal  and 
fidelity  by  allowing  them  the  enjoyment  and  control  of  pro- 
perty. Whatever  was  thus  allowed  them  was  called  peculium. 
It  consisted  of  the  savings  made  by  a  slave,  or  of  presents 
given  to  him  in  reward  of  his  services,  and  which  his  master 
was  willing  he  should  keep  as  his  own  property.  (D.  15,  1,  39.) 
Peculium  is  a  diminutive  form  of  pecuniay  indicating  the  trifling 
importance  of  its  amount.  (D.  15, 1,  5,  3.)  The  peculium  might 
consist  of  land  or  moveables,  or  other  slaves  (in  that  case  called 
viearii)^  claims  arising  from  contract  (nomirui),  etc.  (D.  15, 
1,  7,  4.)  Necessaries  that  the  master  was  bound  to  supply 
were  not  considered  part  of  the  peculium  (D.  15,  1,  40) ;  but 
even  clothes  might  be  in  the  peculium  if  they  were  given  to  the 
slave  for  his  perpetual  and  exclusive  use,  and  therefore  to  be 
kept  solely  by  him.  But  clothes  given  by  the  master  for  a 
certain  purpose,  or  to  be  used  only  at  stated  times,  as  when 
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serving  at  supper,  were  not  included  in  iihe  peculium.  (D.  15, 1, 
25.)  Everything,  however,  turned  on  the  intention  of  the 
master.  If  he  intended  to  surrender  to  the  slave  the  exclusive 
control  and  enjoyment  of  anything  as  his  quasi  property,  then 
it  was  peculium  ;  otherwise  not. 

What  was  the  legal  character  of  a  slave's  interest  in  his 
peculium  ?  It  must  be  remembered  that  a  slave  had  no  rights ; 
he  could  not  sue  either  his  master  or  any  other  person ;  but  for 
many  purposes  his  acts  boimd  his  master.  Thus,  he  might 
enjoy  the  power  of  alienation.  This  was  not  considered  an 
essential  right  of  the  peculium.  (D.*15,  1,  7,  1.)  A  slave's*' 
garments  might  be  treated  as  peculium  to  the  extent  of  exclusive 
custody  and  use,  but  not  for  the  purpose  of  alienation.  If, 
however,  the  master  allowed  the  slave  free  administration  of  his 
peculium,  the  slave  could  alienate  any  portion  of  it  without  the 
consent  of  the  master.  (D.  15,  1,  46.)  If  the  slave  had  not 
obtained  fiill  administration,  and  sold  anything  out  of  the 
peculium^  the  buyer  did  not  become  owner.  If  the  buyer  did 
not  know  that  the  seller  was  a  slave,  he  had  bona  fide  possession, 
which  might  ripen  by  umcapio  into  ownership.  (C.  4,  26,  10.) 
The  power  of  pledging  a  thing  goes  along  with,  and  is  in- 
cluded in,  the  general  power  of  alienation.  (C.  4,  26,  6.)  As  we 
shall  afterwards  see,  the  peculium  was  liable  for  the  debts  con- 
tracted by  the  slave,and  for  all  damages  arising  out  of  hiscontracts. 

The  consent  of  the  master  and  the  deKvery  of  the  thing  to 
the  slave  (unless  it  was  already  in  his  possession)  created  the 
peculium.  (D.  15,  1,  8  ;  D.  15, 1,  4.)  So  the  expressed  intention 
of  the  master  to  put  an  end  to  \hQ  peculium  at  once  destroyed  it 
even  without  the  necessity  of  redeUvering  the  things  to  the 
master.  (D.  15,  1,  40.)  The  peculium  was  also  extinguished  if 
the  slave  ran  away  or  was  stolen,  or  if  nobody  knew  whether 
he  was  aUve  or  dead.     (D.  15,  1,  48.) 

II.  Persons  under  the  Potestas.     Filiusfamiliasy  fiUafamiUas. 

A  filiusfamilias  was  exactly  in  the  position  of  a  slave  as  regards 
property ;  whatever  would  have  been  acquired  by  him  through 
any  investitive  fact,  if  he  had  been  independent,  became  the 
property  oi\nB  paterfamilias.  But  by  degrees  the  JUius/amilias 
obtained  some  rights  of  property,  although  never  in  Rome  to 
the  extent  generally  admitted  in  modem  systems  of  law. 

1.  Peculium.  The  first  mitigation  was  to  allow  the  JUiuS' 
familias  to  enjoy  peculium  on  the  same  terms  as  a  slave. 
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(D.  15,  1,  1,  4.)  Beyond  this  stage  no  improvement  was  made 
in  his  lot  during  the  Republic.  A  jUiusfcaniliaSy  in  the  time  of 
Cicero,  even  had  he  filled  every  office  up  to  the  consulship,  or 
had,  like  Cincinnatus,  twice  saved  the  State,  was  not  capable  of, 
in  the  true  sense  of  the  word,  owning  the  smallest  coin  current 
in  Rome. 

2.  Pectdium  castrense.  For  the  first  time,  under  Caesar  or 
Titus,  a  soldier  Jiliusfamilias  was  partially  relieved  from  his 
proprietary  disability  in  respect  of  certain  acquisitions.  The 
property  that  he  was  allowed  to  enjoy  was  called  peculium 

*  castrense^  and  it  may  be  defined  as  consisting  of  whatever  he 
obtained  by  gift  from  his  parents  or  relatives  for  his  equip- 
ment, or  hinself  acquired  on  service  and  by  service.     (D.  49, 

17,  1.) 

Illustrations. 

Immoveables  presented  by  a  father  to  his  fiUutfamiUaSj  a  soldier  on  service,  are 
not  part  of  his  peculium  castrense,  because  they  have  no  connection  with  his  service. 
Bat  immoveables  gained  by  the  son  as  prize  of  war  are  part  of  his  peculium  cat^retue, 
(C.  8,  86,  4.) 

AH  that  Hie  fiiusfamUioi  carries  with  him  to  war,  with  the  consent  of  his  pater- 
famiUaSf  is  peculium  castrense,     (D.  49,  17,  4.) 

Two  comrades  in  war  make  a  fast  friendship,  and  one  leaves  to  the  other  his  pro- 
perty by  wilL     This  is  part   of  the  peculium  castrense.      (C.  12,  87,  4 ;  D.  49,  17, 

An  inheritance  left  by  the  wife  of  tk  fiUusfamilias  on  service  was  decided  also  to  be 
in  his  peculium  castrense  (D.  49,  17,  16,  pr  ;  D.  49,  17,  13) ;  rightly  if  the  inheritance 
was  given  as  a  sort  of  prize  of  valour  ;  but  when  no  such  motive  could  be  assigned,  the 
mheritanoe  did  not  go  to  the  peculium  castrense.     (D.  49,  17,  16,  1.) 

The  dowry  given  to  a  JUiusfamUias  with  his  wife  is  not  part  of  his  peculium 
castrense,  because  it  is  got  by  marriage,  not  by  service  on  the  field  of  battle.  (D.  49, 
17, 16,  pr.) 

A  friend  of  a  JUiusfamUias  bequeathed  to  him  a  house,  and  expressly  stated  in  his 
win  that  it  was  to  form  part  of  the  son*s  peculium  castrense.  This  declaration  has  in 
itself  DO  efficacy.  If  upon  the  facts,  apart  from  that  statement,  the  legacy  would  be 
held  not  to  fall  into  the  peculvum  castrense,  no  effect  was  given  to  the  declaration. 
(B.49,i7,8.)    . 

In  respect  of  his  peculium  castrense  a  son  is  absolute  owner, 
and  he  can  deal  with  it  as  freely  as  if  he  were  not  under  the 
potestas.  He  can  receive  such  property  (D.  49,  17,  />),  and  sue 
for  it  in  a  court  of  justice  even  against  the  expressed  wishes  of 
his  paterfamilias.     (D.  49,  17,  4,  1.) 

3.  Peculium  guasi-castrense.  By  successive  enactments  the 
privilege  conferred  on  soldiers  of  retaining  their  prizes  and 
equipment  in  fall  ownership  was  extended  to  persons  engaged 
in  the  higher  civil  offices.  Constantino  (a J).  320)  enacted  that 
the  officials  attached  to  the  Imperial  Palace  (Palatini)  should  be 
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owners  of  what  they  saved  out  of  their  salary,  or  obtained  aa 
gratuities  from  the  Emperors,  just  as  in  the  case  of  pecvlium 
castreme.  (C.  12,  31,  1,)  Theodosius  and  Valentinian  extended 
the  privilege  to  the  officials  of  the  Praetorian  Prefect,  clerks 
in  the  Chancery  Court  {exceptores),  and  the  keepers  of  records 
(scriniarii),  (C.  12,  37,  6.)  Theodosius  II.  and  Valentinian  III. 
(a.d.  440)  seem  to  have  given  a  wider  sweep  to  the  privilege 
in  the  case  of  advocates  of  the  Praetorian  Court  or  the  Court  of 
the  City  Prefect,  giving  tiiem  exclusive  property  in  whatever 
they  acquired  from  any  source.  (C.  2,  7,  8.)  Leo  and  Anthem- 
ius  (a.d.  469)  allowed  bishops,  presbyters,  and  deacons  free 
and  full  control  over  their  clerical  incomes.  (C.  1,  3,  34.)  To 
this  list  Justinian,  with  his  greater  zeal  for  the  clergy,  added 
sub-deacons,  singers  (cantores)^  and  readers  (lectores)^  giving  to 
the  clergy  of  every  grade  independent  ownership  over  every- 
thing they  acquired,  thus  rendering  them,,  in  regard  to  property, 
quite  free  from  the  most  characteristic  right  of  the  potestas. 
(Nov.  123,  19.)  Justinian  also,  it  must  be  remembered,  released 
bishops  from  the  potestas  altogether.  (Nov.  81.)  He  had 
previously  decided  in  the  Code  that  all  gifts  from  the  Emperor 
or  Empress  were  to  be  the  separate  property  of  the  receiver, 
free  from  the  potestas,     (C.  6,  61,  7.) 

4.  Peculium  adventitium.  The  proprietary  disabilities  arising 
from  the  potestas  were  broken  in  upon  on  another  line.  The 
rights  of  the  fether  were  limited  with  respect  to  property  com- 
ing to  the  children  from  their  mother  by  her  last  will,  or  on  her 
death  intestate.  It  seemed  natural  that  the  property  held  by 
a  wife  independently  of  her  husband  should  not  become  his  by 
her  attempting  to  give  it  to  her  children.  Constantino  (aj). 
319)  enacted  that  a  father  should  have  only  a  life-interest 
(umsfrucius)  in  the  property  acquired  by  his  children  from  their 
mother  by  her  testament,  or  on  her  death  intestate.  The 
father  was  botmd  to  manage  it  with  all  cai-e,  and  could  not 
sell  it  to  a  purchaser,  so  as  to  give  him  a  title  even  by  pre- 
scription. (C.  6,  60,  1.)  Arcadius  and  Honorius  (a.d.  395) 
extended  the  rule  to  property  coming  from  the  maternal  an- 
cestors beyond  the  mother,  and  whether  by  gift  during  life  or 
by  will.  (C.  6,  60,  2.)  Theodosius  and  Valentinian  (a J).  426) 
gave  only  a  usufruct  to  the  father  in  the  property  that  a  son  got 
through  his  vnfey  or  a  daughter  through  her  husband.  (C.  6,  61, 1.) 
Lastly,  Justinian  extended  this  limited  ownership  to  all  acquisi- 
tions of  the  son,  except  those  made  from  the  father's  property. 
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Our  children  of  both  sexes  in  our  potestas  in  old  times  indeed  acquired 
for  their  parents  all  that  came  to  them  (except,  it  is  true,  castrense  peculium) 
without  any  distinction.  And  this  became  the  property  of  the  parents  so 
absolutely  that  they  might  at  pleasure  take  what  one  son  or  daughter  had 
acquired  and  give  it  to  another  son  or  to  an  outsider,  or  sell  it,  or  apply  it 
in  any  way  they  wished.  This  seemed  to  us  harsh ;  and  therefore,  by  a  general 
constitution  promulgated  by  us,  we  have  both  spared  the  children  and  reserved 
due  rights  to  fathers.  For  the  law  as  ratified  by  us  stands  thus : — If  anything 
comes  to  the  child  from  the  father's  property,*  this,  according  to  ancient 
usage,  he  is  to  acquire  wholly  for  the  parent ;  for  what  hardship  is  it  that  what 
came  because  of  the  father  should  return  to  the  father  ?  If,  again,  the  son 
acquires  anything  for  himself  in  any  other  way,*  the  usufruct  in  this 
indeed  he  is  to  acquire  for  his  father,  but  the  ownership  is  to  remain  with 
himself ;  lest  what  his  own  toil  or  good  fortune  has  added  to  his  store,  should, 
by  passing  on  to  another,  prove  only  a  grief  to  him.    (J.  2,  9,  i.) 

Another  change  made  by  Justinian  may  be  noticed.  Con- 
stantine  allowed  a  father  on  emancipating  a  child  to  retain  a 
tiiird  of  hia  property;  but  Justinian  changed  the  rule  as 
follows.     (C.  6,  61,  6,  3,) 

And  we  have  made  this  arrangement  also  with  regard  to  that  class  of  cases 
where  the  parent,  on  emancipating  the  child,  retained^  if  he  wished,  a  third 
part  of  all  the  property  that  escapes  acquisition  by  him.  For  under  the 
earlier  constitutions  he  had  this  privilege — the  price,  as  it  were,  in  a  way,  to 
be  paid  for  the  emancipation.  Now  it  seemed  harsh  that  the  son  should,  as 
the  result  of  his  emancipation,  be  defrauded  in  part  of  the  ownership  of  his 
property,  and  thus  by  the  lessening  of  his  effects  lose  all  the  honour  conferred 
upon  him  by  the  fact  that  his  emancipation  made  him  sui  juris.  And  therefore 
we  have  resolved  that  the  parent,  instead  of  the  third  of  the  goods  that  he 
was  able  to  keep  as  owner,  shall  keep  the  half  of  the  goods,  not  as  owner, 
but  in  usufruct.  For  so  the  son's  property  will  remain  with  him  untouched, 
while  yet  the  father  wiU  enjoy  a  larger  amount  in  coming  to  control  not  a 
third,  but  a  half.    0.  2,  9,  2.) 

in.  Wives  ij^  manu  and  free  persons  in  mancipio  were 
subject  to  the  same  proprietary  disabihties  as  slaves  or  filiifamilicu 
(G.  2, 86),  and  like  these  a  wife  could  have  joecwKwrn.  But  the  insti- 
tution of  the  mcams  disappeared  so  early  that  scarcely  any  interest 
attaches  to  it  in  respect  of  the  law  of  property.  Under  the 
system  of  free  marriage  that  took  the  place  of  manus^  a  pro- 
prietary institution  of  great  historical  interest  and  importance 
grew  up.  This  was  the  dowry  (do«),  or  contribution  made  by 
a  wife's  family  for  her  support  during  the  time  of  her  marriage. 
At  a  late  period  in  the  Empire  a  corresponding  contribution 

^  Henoe  cdled  peevUwn  profecHtium,  becaiue  arising  from  (proficiens)  the  father's 
peoptartf. 

'Hayoe  ctiSied  peeuiium  adventUUMk 
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was  sometimes  made  by  the  family  of  the  husband  {donatio 
propter  nuptias),  and  that  we  may  consider  in  connection  with 
the  dowry. 

DOS. 

Definition. 

Do8  is  the  property  contributed  by  a  wife,  or  by  any  one  else 
on  her  behalf,  to  her  husband,  to  enable  him  to  support  the 
expenses  of  the  marriage.  This  definition  includes  the  only 
essential  feature  of  the  dos  that  need  at  this  stage  be  considered. 

Paraphema  was  that  part  of  a  woman's  property  that  she  reserved  from  the  dot. 
The  husband  had  no  right  to  interfere  with  it  or  to  burden  it.  (G.  5,  14,  8.)  The 
practice  was  for  a  wife  to  make  out  an  inventory  {libeUtu)  of  the  property  she  intended 
to  use  in  her  husband's  house,  and  which  was  not  to  be  in  her  dos,  and  to  preserve  the 
document  after  obtaining  her  husband's  signature  to  it.  The  husband  had  no  right  to 
such  reserved  property ;  and  if  he  retained  it,  \he  wife  could  sue  him  by  the  same 
actions  that  she  could  bring  against  any  other  person.     (D.  23,  3,  9,  8.) 

Relation  of  the  Dos  to  the  Manus. — The  dos  is  an  institu- 
tion of  considerable  antiquity.  It  is  referred  to  by  Cicero  (Top. 
4)  in  a  manner  that  would  seem  to  show  that  it  was  better 
understood  than  the  manus;  and  it  was  of  such  importance 
that  Servus  Sulpicius  Eufus,  who  was  consul  B.O.  49,  and  died 
B.O.  42,  wrote  a  book  on  the  subject.  That  book  is  lost;  but 
Aldus  Gellius  makes  a  statement,  as  from  the  work  of  Rufus, 
that  securities  for  the  restitution  of  the  dos  on  the  dissolution 
of  marriage  were  first  required  when  Sp.  Carvilius  Ruga  put 
away  his  wife,  by  command  of  the  censor,  for  barrenness. 
There  is  nothing  incredible  in  the  statement  that  about  200 
years  after  the  Decemviral  Legislation  ihedos  should  have 
been  in  existence,  as  the  XII  Tables  contained  a  provision  by 
which  married  women  were  enabled  to  escape  subjection  to  the 
man'us.  The  facts,  indeed,  show  that  the  decay  of  the  manus 
began  at  an  exceedingly  early  period;  or,  to  speak  more 
accurately,  the  manus  never,  within  the  time  covered  by 
written  records,  existed  with  all  the  attributes  that  we  must 
regard  as  originally  inherent  in  it.  The  powers  of  a  husband 
over  his  wife's  person,  at  least  such  powers  as  he  had  over  his 
children  (and  we  must  remember  that  in  law  the  wife  was  a 
daughter),  seem  to  have  been  reduced  ali^ost  to  nonentity  from 
the  earliest  dawn  of  history.  It  was  natural  that  the  emancipa- 
tion of  the  wife's  person  should  precede  by  a  considerable 
interval  the  emancipation  of  her  property. 
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The  interesting  feature  in  the  history  of  the  wife's  release 
from  the  disabilities  of  the  manus  is  its  abruptness,  as  compared 
with  the  Uberation  of  children  from  the  shackles  of  the  potestas. 
We  have  traced  the  steps  by  which  property  gained  in  certain 
specific  ways  was  withdrawn  from  the  potestas,  and  the  rights 
of  the  paterfamilias  were  ultimately  reduced  to  a  usufinct  or  life- 
interest,  leaving  the  capital  wholly  to  the  children.  Very 
different  was  the  history  of  the  manus.  A  woman  was  either 
wholly  in  or  wholly  out  of  the  manua ;  either  in  law  the  daughter 
of  her  husband,  subject  to  his  absolute  power  in  regard  to  con- 
tract and  property,  or  free  and  independent,  capable  of  bargaining 
with  him  on  equal  terms.  Was  the  transition  from  one  condi- 
tion to  the  other  abrupt  t  Did  the  Roman  matron  emerge  at 
once  from  slavery  and  become  the  equal  of  her  husband  ?  That 
seems  improbable;  and  we  are  left  to  conjecture  by  what 
steps  the  great  change  was  accomplished. 

It  is  probably  safe  to  assume  that  a  wife  ceased  to  be  regarded 
as  property  when  her  husband  obtained  her  from  her  friends 
without  paying  for  her.  A  state  of  the  law  that  was  in  perfect 
harmony  with  the  buying  of  wives,  must  offend  the  sense  of 
propriety  when  marriage  was  entered  into  on  equal  terms. 
When  we  come  to  the  Decemviral  Legislation,  we  find  no  clear 
evidence  of  the  real  purchase  of  wives,  although  the  form  of 
marriage  by  sale  continued  long  to  exist.  The  time  had  there- 
fore come  when  the  relation  of  husband  and  wife  in  regard  to 
property  should  be  determined  by  the  existing  moral  standard, 
and  not  by  an  ancient  theory  surviving  merely  in  a  legal 
formality.    The  manaa  must  yield  to  the  dos. 

K  we  may  hazard  a  conjecture,  the  dos  was  at  first  perhaps 
scarcely  distinguishable  from  the  manus.  When  a  wife  married 
witiiout  the  form  of  confarreatio  or  coemption  her  husband  had  no 
legal  right  to  her  property ;  but  if  she  remained  with  him  a 
year,  and  did  not  stay  away  three  nights,  she  passed  imder  his 
nuxnuM,  Perhaps  the  first  bargains  were  that  the  husband  should 
have  certain  property  in  place  of  the  manus.  W^hether  this 
ever  existed  as  a  distinct  stage  we  know  not,  but  another  step 
in  advance,  and  we  are  on  sure  ground.  The  father  gives 
certain  property  to  the  husband  to  support  the  wife,  on 
condition  that  if  he  (the  father)  survives  the  wife,  he  shall 
recover  firom  the  husband  as  much  as  he  gave  him  on  the 
marriage.  Diuing  the  RepubKc,  the  husband  (even  in  the 
absence  of  the  mantis)  was  absolute  owner  of  all  the  wife's 
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property  given  to  him,  subject  to  an  obligation  to  return  the 
property  if  the  wife  should  die,  leaving  her  &ther  to  claim  it. 
It  was  not  until  the  Empire  that  the  process  was  effectually 
begun  that  ended  in  depriving  the  husband  of  the  character  of 
owner,  making  him  iu  substance  a  trustee,  with  the  privilege 
of  taking  the  annual  produce  of  the  property  during  the  con- 
tinuance of  the  marriage. 

1.  Boi  profectiiia  is  the  oontnbution  made  by  the  wife's  father,  or  other  ascendant 
on  the  male  side,  to  the  husband  for  the  support  of  the  wife.  (D.  23,  8, 5,  pr  ;  D.  23, 
3,  5,  13 ;  D.  28,  3,  6,  1 ;  D.  23,  3,  6,  6.) 

2.  Dos  adventitia  is  the  contribution  made  by  the  wife  herself,  or  by  any  one  e]ae 
except  her  father,  or  other  ascendant  on  the  male  side.     (G.  5,  13,  1.) 

3.  Bos  rtceptitia  is  the  contribution  made  by  any  one  under  (2),  with  the  express 
agreement  that  the  property  shall  be  returned  to  swAl  person  on  the  dissolution  of  tho 
marriage. 

Rights  and  Duties. 

A.  Rights  of  the  Husband. 

I.  To  the  corpus  of  the  property. 

A  distinction  must  be  drawn  between  permanent  and  perishable 
property.  As  regards  ftmgible  things — 1.«.,  things  dealt  with  by 
weight,  number,  or  measure  {quae  pondere^  nrnnero^  mensura  eon" 
slant) — the  property  is  given  absolutely  to  the  husband,  subject 
to  an  obligation  to  return  the  same  kind  of  things  and  the 
same  quantities,  in  certain  events,  on  the  termination  of  the 
marriage.  (D.  23,  3,  42.)  Thus,  if  money  is  given  to  the  hus- 
band, it  is  simply  a  loan  without  interest ;  he  has  the  use  of  the 
money  until  the  end  of  the  marriage,  with  the  chance  of  never 
having  to  restore  it. 

But  even  in  the  case  of  things  that  admit  of  being  used,  and 
returned  after  the  marriage,  as  land  or  slaves,  if  the  husband 
had  the  option  of  returning  the  things  or  paying  a  fixed  price, 
he  was  absolute  owner ;  and  if  the  property  were  accidentally 
destroyed,  the  loss  fell  entirely  upon  him.  (C.  5,  12,  10.)  In 
this  case  the  property  is  said  to  consist  of  res  aestimatae.  (C.  5, 
12,  5.)  But  if  it  were  agreed  that  the  wife,  not  the  husband, 
should  have  the  option  of  taking  back  the  things,  or  their  value, 
the  husband  did  not  acquire  the  uncontrolled  ownership.  (C. 
5,  23,  1.) 

Illustration. 

L.  Titius  accepted  from  his  wife  Seia  as  part  of  her  dowry  a  slave  Stichus,  taken  at 
valuation  (oes^imo^ia),  and  had  possession  of  him  for  four  years.  Did  lltius  become 
owner  by  iuucapiof  Certainly,  if  the  slave  was  not  stolen  (resfurtU-a) ;  and  if  Titius 
did  not  know  that  the  slave  belonged  to  another  than  his  wife.  The  umcapio 
counts  from  the  marriage.     Thus  Titius,  not  Seia,  became  owner.     (Frag.  Yat  111.) 
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It  is  in  the  case  of  things  not  fungible,  and  not  taken  on  valua- 
tion, that  the  much-contested  question  arises — Was  the  husband 
owner  {domtnus),  or  was  his  interest  confined  solely  to  the  rents 
and  produce  during  the  marriage?  The  true  answer  to  this 
question  must  be  historical.  In  the  beginning  probably  the 
husband  was  owner,  in  the  fullest  sense  of  the  word — perhaps 
even  without  any  obligation  to  return  the  property  on  the 
dissolution  of  the  marriage.  The  first  step  towards  despoiling 
Iiim  of  the  ownership  was  when  the  father  of  the  wife  giving  the 
dot  (and  that  was  doubtless  the  usual  arrangement)  insisted 
upon  having  it  back  if  he  should  survive  his  daughter.  Step 
by  step  various  restrictions  were  imposed  on  the  husband,  until 
at  length,  although  still  called  owner,  he  was  divested  of  nearly 
every  attribute  of  ownership,  and  reduced  to  the  position  of  a 
tenant.  The  difficulties  introduced  by  these  gradual  changes 
into  the  nomenclature  of  the  law  are  amusingly  shown  by  the 
irritated  and  yet  half-uncertain  tone  adopted  by  Justinian  in 
the  constitution  in  which  he  deprived  the  husbcoid  of  the  last 
rag  of  ownership.  As  ownership  (dominium)  is  purely  a  techni- 
cal entity,  the  best  test  to  apply  is  perhaps  the  action  that  the 
husband  coidd  use.  The  action  appropriate  to  dominium  was 
the  vindicatio;  and  it  was  settled  law  (A J).  287)  that  to  the 
husband  alone  belonged  the  vindicatio  (C.  5,  12,  11),  and  not  to 
the  wife.  (C.  3,  32,  9.)  Justinian,  in  changing  the  law,  speaks 
of  the  ownership  of  iiie  husband  as  a  legal  subtlety  that  ob- 
scured and  defisiced  the  true  relation,  and  says  that  the  property 
in  truth  (naturaliter)  continued  in  the  wife  during  the  whole 
time.  At  the  same  time  he  shows  a  curious  deference  to  the 
prejudicefl  of  the  profession,  so  to  speak,  and  endows  the  wife 
either  with  the  real  action  (vindicatio)^  or,  if  that  is  too  strong, 
with  a  first  and  indefeasible  mortgage  over  it,  in  preference  to 
an  creditors.    (C.  5,  12,  30.) 

lUtistrations. 

A  bivbuid  coold  manmnit  the  slaves  forming  part  of  his  wife's  dot^  either  during 
la  fifetime  or  by  his  wilL  (C.  5, 12,  3.)  The  only  restriction  was  that,  if  he  were 
■nhott,  he  eooM  not  give  them  liberty  in  frand  of  his  wife,  who  was  a  creditor  for 
1^  Talne.  (D.  40, 1,  21.)  Thb  is  a  dear  instance  of  the  exercise  of  ownership, 
Waose  only  the  dommus  ex  jure  Qutri^m  conld  give  complete  freedom  to  a  slave. 

If  a  ilaye  were  made  heir  to  a  stranger,  it  was  only  his  owner  {dominw)  that  could 
Mthorise  him  to  aooept  the  inheritance.  This  power  the  husband  enjoyed  in  respect 
<tf  a  slave  forming  part  of  the  dot,  (D.  24,  3,  58.)  If,  however,  the  husband  acted 
^'lons^,  and  either  did  not  require  the  slave  to  enter  on  a  lucrative  inheritance,  or 
reqmd  him  to  eoter  oo  one  tint  entailed  loss,  he  was  responsible  for  the  loss.    To 
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avoid  this  risk,  the  husband  was  advised  not  to  take  any  action  himaelf,  but  to  leave 
it  entirely  to  his  wife;  if  she  desired  the  inheritance,  the  slave  was  momentarilj 
delivered  to  her  as  owner,  on  the  condition  that  after  the  slave  had  accepted  the 
inheritance,  the  wife  should  give  him  back  to  the  husband,  again  to  form  part  of  the 
do8.     (D.  23,  3,  58.) 

Alienation  hy  the  husband.  —  The  power  of  alienation  is 
another  test  of  ownership.  Undoubtedly  ownership  may- 
exist  without  that  power,  as  in  the  case  of  children  and  the 
insane ;  but  there  is  a  distinction  between  a  disabiUty  imposed^ 
as  in  these  cases,  for  the  benefit  of  the  owner  himself,  and  one 
imposed  on  a  nominal  owner  for  the  benefit  of  other  persons 
interested  in  the  property.  In  the  latter  case  it  is  to  a  certain 
extent  disestablishing  the  so-called  owner. 

For  lands  given  as  dowry  cannot  by  the  lex  Julia  be  alienated  by  the 
husband  against  the  woman's  will ;  and  that  though  they  are  his  own,  and 
given  him  as  dowry  [by  mancipation  or  in  jure  cessiOy  or  usucapio.  And 
whether  that  rule  of  law  relates  to  Italian  lands  only,  or  also  to  provincial, 
is  doubted.]  Now  we,  correcting  the  lex  Julia^  have  put  this  on  a  better 
footing.  For  the  statute  applied  to  landed  property  in  Italy  only, 
and  forbade  it  to  be  alienated  against  the  woman's  will,  or  to  be  mort- 
gaged even  with  her  consent  Both  points  we  have  amended  And  now  it 
is  forbidden  either  to  alienate  or  to  burden  {pbligatio)  even  provincial  lands  ; 
and  neither  can  go  on  even  with  the  woman's  assent,  lest  the  weakness  of 
the  female  sex  should  be  turned  to  the  ruin  of  their  substance.  (J.  2,  8,  pr. ; 
G.2,63.) 

The  Ux  Jtdia  de  adulterUs  et  defundo  dotali  was  passed  hy  Augustus.  It  applied 
to  houses  as  well  as  land.  (D.  23,  5,  13.)  Uoder  the  head  of  dotal  land  {fundut 
dotalit)  was  included  land  inherited  by  a  slave  fonning  part  of  the  dot.  (D.  23» 
5,  3.)    The  changes  of  Justinian  are  given  in  C.  5,  13,  1, 15. 

On  the  principle  that  the  greater  includes  the  less,  the 
husband  could  not  burden  his  wife's  land  with  a  servitude, 
nor  could  he  release  a  servitude  belonging  to  it.  (D.  23,  5,  5 ; 
D.  23,  5,  6.) 

lllitstration. 

A  husband  acquires  the  ownership  of  land  belonging  to  Titius,  which  is  hardened 
with  a  servitude  in  ^vour  of  land  forming  part  of  his  wife's  do8.  According  to  the 
rule  of  law,  when  the  ownership  of  the  land  entitled  to  the  servitude,  and  of  the 
land  burdened  with  the  servitude,  united  in  the  same  person,  the  servitude  was 
extinguished.  Suppose  the  wife  survived  the  husband  and  recovered  the  dotal  land, 
was  she  deprived  of  the  servitude  ?  In  strict  law  she  was,  but  her  husband  or  his 
representative  was  required  to  pay  damages  if  he  did  not  reestablish  the  servitude. 
(D.  23,  6,  7.) 

The  eflTect  of  an  alienation  by  the  husband  against  the  lex 
Julia,  and  therefore  also  under  Justinian's  legislation,  was  to 
convey  nothing  to  the  transferee  if  the  wife  afterwards  had  any 
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right  to  recover  the  land.  The  aKenation  was  wholly  void. 
(D.  23,  5,  3,  1.)  But  the  husband,  if  he  ultimately  became 
entitled  by  survivorship  to  the  dotal  land,  could  not  avoid  his 
own  act  by  pleading  the  prohibition  of  the  lex  Julia.  As 
against  him  the  alienation  was  valid.  (D.  23,  5,  17 ;  D.  41, 
3,42.) 

n.  To  the  income  or  produce  of  the  property  {fructas). 

In  the  case  of  things  reckoned  by  number,  weight,  or 
measure  {reB  fwngibUe8)y  or  of  things  taken  upon  valuation 
(fM  aestimat(xe),  the  husband's  right  of  ownership  is  absolute, 
and  applies  equally  to  the  thing  itself  and  its  produce.  But  in 
respect  of  the  property  that  he  must  return,  or  that  he  may 
have  to  return  at  the  end  of  the  marriage,  a  different  rule 
prevails,  and  the  husband  is  entitled  only  to  the  income  or 
annual  produce  {fructiM).  The  object  was  to  enable  him  to 
defray  the  expense  of  the  marriage.^ 

In  the  case  of  slaves,  the  husband  was  entitled  to  their 
services,  or  to  their  wages  if  he  let  them  out ;  but  not  to  the 
children  of  female  slaves.  So  strongly  was  it  held  that  the 
oJfepring  of  slaves  could  not  be  treated  simply  as  fructus,  that 
even  a  special  agreement  between  husband  and  wife  to  that 
effect  was  void.  (D.  23,  3,  69,  9.)  On  the  other  hand,  the  yoimg 
of  animals  was  held  to  he/ructus,  and  to  them  the  husband  was 
entitled  after  keeping  up  the  number  of  the  stock.  (D.  23, 
3,  10,  3.)  The  distinction  thus  dravni  between  slaves  and 
animals  is  interesting  as  a  mark  of  the  regard  paid  by  the 
Romans  to  the  dignity  of  human  nature,  but  does  not  seem 
otherwise  to  rest  upon  any  solid  ground. 

In  the  C€we  of  land,  the  husband  was  entitled  to  the  annual 
crops  or  rents.  He  could  cut  for  firewood  and  lop  pollards 
{iUva  caedua),  but  he  was  not  CQtitled  to  the  larger  trees,  even 
when  they  were  thrown  down  by  the  wind.  The  wife  was 
owner  of  the  trees.  (D,  24,  3,  7, 12.)  He  could  open  quarries 
or  mines,  or  work  those  already  opened,  but  he  could  not 
charge  any  of  the  expenditure  against  the  estate.  (D.  23, 5, 18  ; 
D.  24,  3,  8  ;  D.  24,  3,  7,  14.) 

ni.  Compensation  for  unexhausted  improvements. 

When  a  husband  was  entitled,  not  to  the  corpia  of  the 
property,  but  only  to  its  produce,  the  question  arose,  what 

'  Qtwin  anm  ipK  anera  maiiimonu  wheat,  aegwm  ett  turn  eiiam  fruchu  percipert, 
(D.23,3,7,  pr.) 
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expenditure  was  he  entitled  to  charge  to  the  estate,  and  what 
ought  to  be  defrayed  out  of  the  accruing  income  ?  In  other 
words,  what  expenditure  must  he  pay  himself  and  what  could 
he  charge  as  a  debt  against  his  wife,  or  other  person  entitled 
to  the  property  after  the  marriage  ?  The  answer  turned  upon 
the  nature  of  the  expenditure,  and  for  this  purpose  the  object 
of  the  expenditure  must  be  considered.  The  Roman  lawyers 
contemplated  a  threefold  object : — 

I.  Necessary  expenditure  (impensae  necessaruxe);  ths^t  is,  outlay 
required  to  prevent  the  deterioration  or  loss  of  the  property 
(impensae,  quibua  non  factis  dos  deteriar  futura  sit).  (UIp.  Frag. 
6,  15  ;  D.  50,  16,  79.)  Another  definition  given  by  Paul 
throws  an  instructive  light  upon  it.  It  is,  says  that  jurist, 
such  outlay  as,  if  not  made  by  the  husband,  would  render  him 
liable  in  damages  to  the  wife  to  the  extent  of  the  loss 
caused  by  his  neglect.     (D.  25,  1,  4.) 

lUiistroHans. 

Repairiiig  a  house.  (UIp.  Frag.  6,  15  ;  V.  25,  1,  14.)  Planting  new  trees  in 
place  of  those  decayed.  (D.  25,  1,  14.)  Building  a  granary,  or  even,  in  aome  cases, 
amilL  (D.  25,  1,  1,  8.)  Medical  attendance  on  slaves.  (D.  25,  1,  2.)  Bearing 
vines,  or  making  nurseries  for  the  use  of  the  land.     (D.  25, 1,  S.) 

Necessary  expenditure,  although  made  without  the  know- 
ledge or  consent  of  the  wife,  could  be  charged  against  the 
estate :  but  not  all  necessary  expenditure, — ^not  what  was  spent 
to  get  in  the  crop  or  other  produce,  but  only  what  was  spent  for 
the  permanent  improvement  of  the  property,  (D,  25y  1,  16.)^ 
The  caution  is  given  that  no  general  and  exhaustive  definition 
of  necessary  outlay  can  be  given,  but  that  each  case  must  be 
considered  with  reference  to  the  kind  and  amount  of  the 
outlay  (D.  25,  1,  15) ;  because  if  the  expenditure  is  trifling 
it  ought  to  be  charged  to  current  income,  and  not  to  the  corput 
of  the  estate.  Thus  in  the  examples  above  dted  of  repairs  to 
houses,  medicine  for  slaves,  planting  vines,  &c.,  if  theamoimtin 
question  is  small,  it  must  be  charged  to  the  year's  produce* 
(D.  25,  1,  12.)  Thus  no  claim  could  be  made  against  the 
dotal  estate  for  expenditure  in  teaching  a  slave  any  art, 
because  the  husband  had  the  benefit  of  the  exercise  of  the 

'  No8  generaUter  d^niemua  multum  interesse,  <ul  perpduam  tUUUatem  tigri,  vd  ad 
earn  quae  noit  ad  praesentig  temporis  pertineat^  an  vera  ad  prae$enHi  anni  fntdnm. 
Si  in  praetentit,  eumfrucHbus  hoc  eompensandum  ;  n  vero  non  fuU  adpraaem  tantum 
apta  erogaiiOf  necetsariia  impeneit  comptUandum,    (D.  25,  1,  3, 1.) 
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art;  but,  on  the  other  hand,  for  the  expense  of  putting  out 
young  slaves  t6  nurse,  the  husband  was  entitled  to  compen- 
Bation.  (D.  24,  1,  28,  1.)  An  agreement  that  the  wife  should 
not  be  Hable  to  make  good  necessary  expenditure  was  void. 
(D.  23,  4,  5,  2.) 

2.  Benefksial  (but  not  neceesarj)  expenditure  (utiles  im- 
pensae)  is  that  without  which  the  property  will  be  no  worse, 
but  with  which  it  will  yield  greater  produce ;'  in  other  words, 
beneficial  expenditure  is  whatever  enhances  the  selling  value 
(promercalia).     (D.  25,  1,  10.) 

Illustrations. 

Makmg  a  vinejard  or  oUvejard.  (Ulp.  Frag.  6, 16. )  Patting  oatde  on  land  to 
nuknure  it  <D.  25,  1,  14,  1.)  Making  a  nursery  garden.  (D.  25,  1,  6.)  Building 
i  mill  or  granary,  if  the  expenditure  waa  not  necessary.     (D.  60,  16,  79,  1.) 

In  regard  to  imnecessary  and  merely  beneficial  expenditure, 
the  rule  was  that  the  wife  must  not  be  improved  out  of  her 
estate,  and  that  no  charge  could  be  made  against  her  for  such 
expenditure,  imless  she  had  known  and  approved  it.  (D.  50, 
16,  79,  1.)  For,  says  Paul,  it  would  be  very  hard  that  -a 
woman  should  be  compelled  to  sell  her  property  to  pay  for  the 
itaprovements  that  had  been  made  upon  it.  (D.  25,  1,  8.) 
Justinian  allowed  the  estate  to  be  charged  with  all  beneficial 
expenditure,  unless  the  wife  had  actually  or  by  implication 
forbidden  it.     (C.  5,  13, 1,  5.) 

3.  Ornamental  (but  not  necessary  or  beneficial)  expenditure 
{impensae  voluptariae)  is  outlay  not  required  to  keep  the  pro- 
perty intact,  not  adding  to  its  selling  value  (D.  25,  1,  10), 
but  only  to  its  beauty  or  agreeableness ;  as,  for  example, 
pleasure-gardens  and  pictures  (Ulp.  Frag.  6,  17),  baths  (D.  25, 
1,  14,  2),  artificial  foimtsdns,  ornamenting  the  walls  with 
marble,  &c.  (D.  50,  16,  79,  2.)  For  such  outlay  the  husband 
can  charge  nothing  against  the  estate,  but  he  is  at  liberty  to 
carry  oflF  everything  that  can  be  separated  without  damaging 
the  property.    (D.  25,  1,  9.) 

B.  Duties  of  Husband. 

I.  The  husband  is  bound  to  take  as  good  care  of  the  dotal 
property  as  he  does  of  his  own,  but  he  is  not  responsible 
for  accidental  loss.  Property  that  is  his  own  absolutely 
{res  fxmgibiles  and  res  aestimatae)  is  entirely  at  his  own  risk, 
his  obligation  to  return  its  value  remaiuing  intact,  whether  the 
property  exists  or  not.    (D.  23,  3,  17 ;  D.  24,  3,  11 ;  D.  23,  3, 
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42 ;  D.  23,  3,  10,  1  ;  Frag.  Vat,  101.)  An  agreement 
that  the  husband  should  not  be  responsible  for  negligence 
{culpd)^  but  only  for  wilful  wrong  {dolus)^  was  illegal ;  but  it 
was  competent  to  the  parties  to  agree  that  the  risk  (periculum) 
should  or  should  not  be  borne  by  the  husband.  (D.  23,  4,  6.) 
But  although  the  husband  was  not  required  to  take  more  care 
of  his  wife's  than  of  his  own  property,  in  one  case,  the  heart, 
if  not  the  .logic,  of  the  jurisconsult  dictated  an  exception. 
A  husband  might  be  cruel  to  his  own  slaves,  and  no  one  be 
entitled  to  interfere ;  but  if  he  indulged  his  savage  temper  to 
the  injury  of  the  dotal  slaves,  he  was  responsible  for  the 
damage ;  and  the  jurisconsult  assigns  as  a  reason,  that  conduct 
towards  one's  own  slaves  that  can  be  censured  only  by 
opinion,  if  done  to  another's  slaves  is  to  be  punished  by  law. 
(D.  24,  3,  24,  5.) 

lUitstration, 

According  to  agreement,  a  dos  included  slaves  taken  on  valuation  {aettimata  nuin' 
cipia)f  but  giving  the  wife  an  option,  in  the  event  of  a  divorce,  to  take  the  slaves  or 
their  value.  Some  of  the  slaves  had  ofifspring,  and  cm  a  divorce  the  wife  choee  to 
have  back  her  slaves.  Was  she  entitled  to  the  offspring  produced  during  the  mar- 
riage ?  No,  says  Paul,  because  the  slaves  lived  at  the  risk  of  the  husband,  since  he 
took  them  on  valuation  (aestimata).  If  he  was  to  sufier  the  loss,  he  ought  to  have  the 
profit  accruing  to  him  as  owner.     (Frag.  Vat.  114.) 

II.  To  defray  the  expenses  of  the  marriage. 

The  object  for  which  the  dos  was'  given  to  the  husband  is 
very  clearly  established — that  he  was  substantially  a  trustee 
for  the  benefit  of  his  wife.  There  does  not  appear,  however, 
to  have  been  any  clear  and  distinct  legal  process  to  compel 
the  husband,  after  getting  the  dos,  to  apply  it  to  its  proper 
purpose.  He  seems,  indeed,  in  ordinary  cases,  to  have  been 
left  to  his  discretion  as  to  the  mode  of  spending  the  money. 
The  reason  was  probably  that,  owing  to  the  almost  unre- 
stricted freedom  of  divorce,  a  wife  if  ill-used  had  the  remedy 
in  her  own  hands.  This  may  be  gathered  from  the  procedure 
adopted  when  the  wife  was  insane  and  incapable  of  defending 
herself.  If  her  husband  reftised  to  divorce  his  wife  in  order  to 
keep  her  do«,  and  left  her  without  support,  the  curator  of  the 
wife  might  apply  to  the  courts  for  a  maintenitnce  to  the  extent 
of  the  do8y  but  not  more.  If  the  husband  were  not  trustworthy, 
the  court  could  order  the  dos  to  be  taken  from  him.  (D.  24,  3, 
22,  8.) 
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Investitive  Facts. 

I.  By  promise  {dictio  dotis,  stipulatio).  The  consideration  of 
this  topic  is  postponed  till  the  subject  of  contract  is  discussed. 

n.  By  giving  the  property  to  the  husband  (datio  dotis).  The 
husband  could  be  invested  with  the  dos  in  any  of  the  ways  in 
which  any  person  could  become  owner. 

in.  Tacit  re-settlement.  In  certain  cases,  after  a  divorce,  if 
the  parties  remarried,  the  do8  was  held  to  be  restored,  tmless  it 
was  shown  that  the  parties  did  not  intend  the  dos  to  be  recon- 
stituted.    (D.  23,  3,  64;  D.  23,  3,  40 ;  D.  23,  3,  30.) 

Illustration. 

A  wife,  after  a  divoroe,  received  part  of  her  dos,  part  remaining  with  the  husband. 
Sbe  married  ^nnth^r  penon,  who,  however,  died.  She  then  returned  to  her  first 
husband,  and  no  mention  was  made  of  the  part  of  her  dos  remaining  in  his  hands. 
Onoe  more  a  divorce  occurred  between  them,  and  the  husband,  says  Labeo,  would 
have  to  retnm  that  portion  of  the  dos  on  the  same  day  as  he  woidd  if  the  first  divorce 
bad  not  taken  place ;  for  upon  the  return  of  the  wife,  the  dos  was  regarded  as  continu- 
OQily  existing  up  to  the  second  divorce.     (D.  24,  3,  66,  5.) 

The  do8  might  be  made  either  before  or  after  marriage ;  and 
if  made  before  marriage,  could  be  increased  at  any  time  during 
Ae  marriage.  (Frag.  Vat.  110 ;  C.  5,  3,  19.)  If  the  property 
is  transferred  before  marriage,  the  transfer  is  conditional  upon 
the  happening  of  the  marriage.  (Paul,  Sent.  2,  22,  1.)  Hence, 
whatever  produce  accrues  from  the  property  before  the  mar- 
riage takes  place,  follows  the  dos,  and  does  not  belong  to  the 
husband,  tmless  it  was  agreed  that  he  should  have  it  as  an 
ante-nuptial  gift.    (D.  23,  3,  7,  1.) 

DivESTrnvE  Facts. 

I.  During  the  continuance  of  the  marriage.  When  the  hus- 
band became  insolvent,  or  so  poor  that  he  could  not  pay  back 
the  dos  at  the  end  of  the  marriage,  the  wife  had  a  right  at  once 
to  recover  what  she  could.  (D.  24,  3,  24,  pr.)  Justinian 
allowed  the  wife  to  sue  for  the  property  as  owner  if  her  husband 
became  needy;  but  she  was  botmd  to  apply  the  income  to 
keep  the  husband,  herself,  and  children.     (C.  5,  12,  29.) 

n.  Termination  of  the  marriage  by  the  captivity  of  husband 
or  wife.  The  dos  cannot  be  recovered  merely  because  one  of 
the  parties  is  captive;  but  if  the  person  continues  in  captivity 
tiD  death,  then  tlie  marriage  was  held  to  have  been  dissolved 
at  the  time  of  the  captivity,  according  to  the  rule  of  the  lex 
ComeUa.    (D.  24,  3,  10 ;  C.  5,  18,  5.) 
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III.  The  marriage  terminated  by  the  death  of  the  wife, 
leaving  the  husband  surviving.  In  this  oase  a  distinction 
existed  according  to  the  origin  of  the  do9»  If  tibe  doB  was  given 
by  the  wife's  fether,  or  male  paternal  ancestor  {do%  profectitia)^ 
such  person,  if  alive,  could  demand  it  back.  If  such  person 
were  dead,  his  heirs  obtained  nothing,  and  the  husband  re- 
mained absolute  owner  of  the  dos.  (D.  23,  3,  6 ;  C.  5,  18,  4.) 
Even,  however,  if  the  father  were  alive,  he  could  not  always 
claim  the  dos^  for  the  husband  could  retain  one-fifth  of  the 
do8  for  each  child  of  the  marriage:  so  if  there  were  five  children 
nothing  could  be  returned.     (Frag.  Vat  120.) 

Illustration, 
A  grandfather  (paternal)  gives  a  ^  to  the  daaghter  of  his  filivsfamUias.    The 
frrandfather  and  daughter  die,  leaving  the  JUiusfanvUias  surviving.    Can  he  recover 
the  do8  ?    Yes,  even  if  he  were  disinherited  by  his  father,  because  it  is  made  on  his 
behalf  for  his  daughter.     (D.  37,  6,  6.) 

Such  was  the  law  prior  to  Justinian ;  but  he  enacted  that  if 
the  father  or  male  paternal  ancestor  were  dead,  the  dos  should 
go,  not  to  the  husband,  but  to  the  wife*s  heirs  (C.  5,  13,  1,  6), 
and  that  no  deduction  should  be  made  by  the  husband  on 
accoimt  of  his  having  children  by  the  marriage.     (C.  5, 13, 1,  5.) 

When  the  do8  was  given  by  th6  wife,  or  by  any  one  other 
than  a  male  paternal  ancestor  (dos  adventitia),  the  husband  re- 
tained it  himself,  imless  there  was  a  special  agreement  that  it 
should  go  back  to  the  person  that  gave  it,  or  to  such  person's 
heirs  (dos  receptitia).  (Ulp.  Frag.  6,  5.)  Justinian  changed 
the  rule,  and  gave  the  dos  to  the  heirs  of  the  wife,  unless  the 
person  giving  the  dos  had  specially  agreed  that  it  should  go 
back  to  him  or  his  heirs.  (C.  5,  13,  1,  13.)  After  the  changes 
introduced  by  Justinian,  the  husband  surviving  was  thus  in 
every  instance  deprived  of  the  dos. 

IV.  Termination  of  the  marriage  by  divorce,  one  of  the 
parties  being  in  fault.  In  this  case  the  rules  will  be  found 
under  the  head  of  DivoROE. 

V.  Termination  of  the  marriage  by  divorce,  neither  of  the 
parties  being  in  fault,  or  by  the  death  of  the  husband,  leaving 
the  wife  surviving.  These  two  cases  are  governed  by  the  same 
rules.  If  the  wife  was  sui  juris,  she  alone  could  demand  back 
the  dos,  whether  it  was  profectitia  or  adventitial  Of  course,  if  it 
was  receptitia,  it  would  go  back  to  the  donor.  (Ulp.  Frag.  6,  6 ; 
C.  5,  18,  11 ;  D.  24,  3,  30 ;  D.  24,  3,  42.)  An  agreement  that  if 
there  were  children  the  dos  should  remain  with  the  husband. 
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was  not  valid  against  the  wife  surviving  (D.  23,  4,  2)  ;  but  it 
was  valid  if  the  wife  died  first,  or  the  divorce  occurred  through 
her  fault  (D.  33,  4,  1,  1.)  An  agreement  to  reserve  even  a 
portion  of  the  dos  to  the  children  was  not  valid  if  the  wife  sur- 
vived. (C.  5,  14,  3.)  The  explanation  of  this  seemingly 
harsh  prohibition  must  be  sought  in  the  strong  feeling  that 
prevailed  in  Borne,  that  the  expense  of  the  children  should  fall 
upon  the  father,  and  that  the  wife's  property  {dos)  was  not  to 
be  charged  with  the  burden  of  providing  for  them.  The  wife's 
heir  had  no  claim  unless  the  husband  failed  to  restore  the 
ios  within  the  time  allowed  by  law.  (Ulp.  Frag.  6,  7 ;  Frag. 
Vat.  97.)  After  Justinian,  however,  the  heir  of  the  wife 
certainly  had  an  action  even  if  no  delay  occurred,  because  in 
the  case  of  dos  adventitia  there  was  an  implied  stipulation  that 
the  wife  should  get  the  doSy  and  the  benefit  of  this  stipulation 
descended  to  her  heirs.  (C.  5,  13,  1,  13.)  Probably  a  similar 
construction  would  have  been  adopted  in  the  case  of  dos 
ffofectUia, 

If  the  wife  is  not  suijuruy  but  under  the  potestas  of  her  father, 
then  both  together  had  a  right  to  the  das,  whether  it  were  pro- 
feciiiia  or  adventitia.  (Ulp.  Frag.  6,  6 ;  D.  24,  3,  2,  1.)  No  re- 
ceipt was  effectual  to  discharge  the  husband  or  his  heirs,  unless 
it  were  signed  by  both  father  and  daughter.  (D.  24,  3,  3.) 
The  consent  of  the  daughter  was  assumed,  unless  she  distinctly 
refused.     (D.  24,  3,  2,  2.) 

Uliistration. 

A  &tber,  in  Tirtue  of  hi»  poUtiat,  sent  to  his  son-in-Uw,  against  the  wish  of  his 
<isaghter,  a  bill  of  divorce.  Could  the  father  also  demand  back  the  do9  he  gave 
with  his  daoghter  1  Paul  answered  that  the  effect  of  the  bill  of  divorce  was  un- 
^btedlj  to  dissolve  the  marriage,  but  that  the  father  could  not  forcibly  take  away 
lug  daughter  from  the  son-in-law,  and  could  not  recover  the  dot  from  him  without  her 
woiciit.    (Frag.  Vat.  116.) 

Time  of  restoring  the  Dos.  According  to  Ulpian  (Ulp.  Frag. 
6, 8),  fimgible  things  must  (in  the  absence  of  special  agreement) 
be  returned  in  three  portions  in  three  successive  years  from  the 
dissolution  of  the  marriage.  Things  not  fungible  were  to  be 
restored  at  once.  Justinian  altered  the  rule,  and  enacted  that 
moveables,  animals,  and  incorporeal  things  should  be  restored 
within  one  year;  land  or  houses  immediately.     (C.  5,  13,  1,  7.) 

An  agreement  that  the  restitution  of  the  dos  should  be  de- 
layed beyond  the  legal  time  was  void,  but  not  an  agreement 
to  hasten  the  time.    (D.  23,  4,  15 ;  D.  23,  4,  16.) 
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Remedies. 

A.  In  respect  of  Eights  and  Duties. 

1.  A  husbftnd  conld,  in  restoring  the  do9^  retain  the  amount  he  had  expended  ea 
permanent  improvements.    (Qlp.  Frag.  6,  9 ;  G.  5,  18,  1,  5.) 

For  to  meet  his  expenses  on  the  property  forming  the  dowry,  the  husband 
is  allowed  to  keep  back  part  For  by  the  very  nature  of  the  right,  from  die 
dowry  must  be  subtracted  all  necessary  expenses,  as  may  be  learned  from 
the  fbller  statements  in  the  Digest    (J.  4,  6,  37.) 

2.  Justinian  gave  two  actions;  (1)  axiio  mandcUi  (tiie  usual  action  to  enforce 
agency),  when  the  wife  consented  to  the  outlay  ;  and  (2)  acU»  negaiiorun  ffutomm, 
when  she  did  not  (C.  5,  13, 1,  5.)  These  actions  will  be  explained  under  the  law  of 
contract 

B.  In  respect  of  Investitiye  Facts.  The  husband  had  the  usual  remedies  of  an 
o^ner  {donUnus).     (C.  5,  12,  11.) 

0.  In  respect  of  Diyestitive  Facts.  The  wife  or  other  persen  entitled  to  the  dot  on 
the  dissolution  of  the  marriage  could  not  take  possession  of  the  property  without  the 
authority  of  a  judge.     (C.  6,  18,  9.) 

1.  Actio  rei  tucoriae  was  the  remedy  by  which  a  wife  or  her  father  coidd  recover  the 
do$  from  the  husband  or  his  heirs.  (D.  24,  8,  31 ;  D.  24,  3,  44.)  It  was  an  action 
bonae  fidei,  that  is  to  say,  one  in  which  the  judex  could  take  into  account  equitable 
considerations,  although  they  were  not  pleaded  injure,  (See  Book  IV.,  Proceedings 
in  Jure, )  It  had,  besides,  tiie  peculiarity  that  the  husband  was  not  compelled  to  pay 
so  much  as  to  reduce  him  to  destitution  ;  and  the  same  privilege  was  extended  to  his 
sons  if  heirs,  but  not  to  any  other  persons  when  has  heirs.  (D.  24,  8,  12  ;  D.  24,  8, 
16,2;  D.  24,8,  18.) 

And  again,  if  a  woman  brings  an  action  at  law  for  her  dowry,  it  is  held 
that  the  husband  ought  to  be  condemned  to  pay  only  what  he  can — as  much, 
that  is,  as  his  means  allow.  Therefore  if  his  means  are  equal  in  amount  to 
the  dowry,  he  is  condenmed  to  pay  the  entire  sum  ;  but  if  not,  then  as  much 
as  he  can.  And  the  claim  for  repayment  is  lessened  by  his  right  to  keep 
back  part  of  the  dowry.    (J.  4,  6,  37.) 

This  was  a  privilege  that  the  husband  could  not  deprive  himself  -of,  even  by  bis  own 
agreement    (D.  24,  3,  14, 1.) 

2.  Actio  ex  ttipulatUf  or  cictio  in  factum  praeicriptis  verbii,     (For  dot  receptieia,) 
Such  was  the  remedy  of  any  one  that  had  bargained  that  the  dot  given  by  him  to  a 

wife  should  return  to  him.     It  was  simply  the  ordinary  action  fer  contract 

These  actions  are  personal  {<ictionet  pertonaiet) ;  that  is,  they  are  to  enforce  rights 
in  penonam  merely,  not  rights  in  rem.  It  follows,  therefore,  that  so  long  as  these 
were  the  only  remedies,  the  wife's  interest  in  the  dot  after  marriage  was  not  6t  the 
nature  of  ownership  (dominium),  but  rather  of  mere  obligation.  This  was,  however, 
affected  by  the  prohibition  of  the  lex  Julia,  which  made  the  husband's  alienation  void 
against  the  wife,  and  so  enabled  her,  through  the  medium  of  a  personal  action,  to 
recover  her  property. 

3.  Changes  by  Justinian.  Justinian  abolished  the  actio  rei  uxoriae,  and  decided  that 
the  <ietio  ex  ttipulatu  should  take  its  place,  but  so  that  every  benefit  of  the  focmer 
should  be  attached  to  the  Utter.    (C.  $,  18, 1,  §§  1,  2,  9-18.) 

Formerly  the  action  to  recover  a  wife's  property  (ac/w  rei  uxoriae)  was 
one  of  the  proceedings  in  good  Csiith  {ex  bonae  fidei  judtciis).    But  finding 


Digiti 


ized  by  Google 


OWNERSHIP.  163 

the  actio  ex  stipulatu  gave  more  scope,  we  have  transferred  all  the  rights 
attaching  to  the  wife's  property  to  the  actio  ex  stipulatu;  but  with  many 
distinctions  when  it  is  put  forth  to  recover  dowries.  And  rightly  as  the 
action  to  recover  a  wife's  property  is  thus  done  away  with,  the  actio  ex 
stipulatu^  brought  in  to  take  its  place,  has  justly  taken  the  nature  of  a 
proceeding  in  good  faith,  and  is  therefore  so  regarded — ^but  only  when 
employed  to  obtain  a  dowry.     (J.  4,  6,  29.) 

He  also  gare  ^e  real  aotioai  i^indicaXw  or  actio  hypothecai'ia)  to  recover  the  pro- 
perty, whether  in  the  hands  of  the  husband  or  another.   (C.  5,  12,  80  ;  C.  6,  13,  1,  1.) 


(A.)  DONATIO  PROPTER  NUPTIAS. 

Tliifl  was  an  arrangement  corresponding  to  the  (fo«,  but  of 
immensely  less  antiquity.  The  first  undoubted  notice  of  it 
(for  we  may  assume  that  C.  5,  3,  7  refers  to  a  match  being 
broken  off,  and  not  to  the  dissolution  of  the  marriage)  is  in 
A.D.  449,  in  a  constitution  of  Theodosius  and  Valentinian, 
where  forfeiture  of  the  donation  is  taken  along  with  for- 
feiture of  the  dos  as  a  punishment  for  causeless  divorce. 
Justinian  says  it  is,  in  name  and  reality,  the  same  as 
the  do8  (C.  5,  3,  20,  pr.),  being  a  correlative  contribution  by  the 
husband  to  the  wife.  Justinian  gave  the  wife  a  real  action 
(mndtcatio)  against  all  possessors  to  recover  the  property 
included  in  the  donatio  propter  nuptias  (Nov.  61,  1),  and  it  is 
not  perhaps  an  unreasonable  inference  that  the  wife  had  the 
same  general  powers  in  respect  of  such  donation  as  the  husband 
had  in  respect  of  the  dos.  The  following  passage  is  given  in 
the  Institutes : — 

There  is  also  another  kind  of  donatio  inter  vivosy  entirely  unknown  to  the 
old  jurists,  but  brought  in  after  their  time  by  the  later  of  our  imperial  pre- 
decessors. This  was  called  the  donatio  ante  nuptias  (prenuptial  gift),  and 
implied  as  a  tacit  condition  that  it  should  not  be  binding  till  followed  up  by 
the  marriage.  Indeed  it  was  called  ante  nuptias  because  it  was  accomplished 
before  the  marriage,  and  after  the  celebration  of  the  nuptials  no  such  gift 
was  bestowed.  But  the  late  Emperor,  Justinus  our  father,  seeing  that  in- 
crease of  dowries  after  marriage  was  allowed,  was  the  first  to  permit  by  his 
constitution  that  in  any  such  event  the  donatio  ante  nuptias  might  be  increased 
also,  even  though  the  marriage  had  already  taken  place.  But  the  name  re- 
mained, though  now  unsuitable ;  for  it  was  called  prenuptial,  while  it  thus 
received  a  postnuptial  increase.  But  we  being  anxious  to  sanction  a  full  and 
final  settlement,  and  carefully  suiting  names  to  things,  determine  that  such 
gifts  may  not  only  be  increased,  but  may  begin  even  when  the  marriage  has 
aheady  taken  place.  And  further,  we  determine  that  the  gifts  shall  be 
called  not  ante  nuptias  but  propter  nuptias^  and  shall  be  put  on  the  same 
footing  as  dowries  m  this  respect,  that  as  dowries  are  not  only  increased 
but  come  into  being  when  the  marriage  has  already  taken  place,  so  too 


Digiti 


ized  by  Google 


164  RIGHTS  IN  J^EM. 

those  gifts  brought  in  propter  nupiias  may  not  only  precede  marriage,  but 
may  even  after  it  is  contracted  be  both  increased  and  settled  (for  the  first 
time),    a-2,7,  3.) 

The  children  of  the  marriage  had  no  interest  in  the  donation  any  more  than  in  the  dof . 
(G.  5,  3,  18.)  Justinian  also  enacted  (C.  5,  3,  20,  1)  that  the  same  kind  of  agreements 
as  were  valid  in  the  case  of  the  dm  should  be  allowed  in  the  donation.  He  observes 
that  as  such  gifts,  under  the  general  law,  required  to  be  reg^tered  in  court  (tnnAua^io), 
and  as  husbands,  often  purposely  neglected  to  do  so,  with  the  object  of  depriving 
their  wives  of  a  legal  remedy,  henceforth  such  proclamation  might  be  made  at  any 
time  during  the  marriage.     (C.  5.  8,  20,  1.) 

In  another  respect  the  analogy  was  at  least  partially  kept  up.  Heretic  fathers  (as 
also  Jews  and  Samaritans)  having  orthodox  children  were  obliged  to  give  them  both 
doiet  and  donationea  to  the  satisfaction  of  the  Provincial  Presidents  and  Bishops. 
(C.  1,  6,  13  ;  C.  1,  5,  19.) 

(B.)  THINGS  OVER  WHICH  OWNERSHIP  CANNOT  BE 
EXERCISED, 

By  ownership  (dominium)  is  understood  private  property, 
where  a  person  exercises  all  the  rights  of  enjoyment  ^nd  alien- 
ation summed  up  in  the  word  ownership.  There  were  many 
objects,  however,  over  which  the  full  right  of  ownership  could 
not  be  exercised.  These  objects  will  now  be  enumerated,  with  a 
statement  of  such  rights  as  could  be  exercised  in  respect  of  them. 

I.  Things  common  to  all  men  (Res  communes). 

Private  property  implies  not  merely  the  right  of  tbe  owner  to 
use  the  thing  of  which  he  is  owner,  but  also  the  right  to  pre- 
vent any  one  else  using  it,  even  where  such  use  would  not 
in  the  slightest  degree  interfere  with  his  enjoyment  of  it.  But 
certain  objects  cannot  be  so  appropriated.  The  atmosphere, 
for  inst^ince,  must  be  used  incessantly  by  all  on  pain  of  death, 
and  no  human  being  can  be  excluded  from  the  use  of  it. 
Private  property  in  the  air  is  physically  impossible.  Next  to 
the  air,  the  high  sea  is  most  difficult  of  appropriation,  and 
practically  no  combination  of  men  is  ever  likely  to  have  such  a 
naval  force  as  would  enable  them  to  prevent  others  using  the 
ocean.  A  restricted  ownership  is  indeed  allowed  by  modem 
international  law.  Every  nation  has  an  exclusive  right  to 
control  the  navigation  and  fisheries  on  its  coasts  for  a  limited 
distance. 

And,  indeed,  by  the  Jus  naturale  these  things  are  common  to  all  men — 
the  air,  and  running  water,  and  the  sea ;  and  therefore  the  sea-shores. 
Hence  no  one  is  forbidden  to  approach  the  sea-shore,  provided  only  he 
respects  villas,  and  monuments,  and  buildings  ;  because  they  are  not  under 
the  Jus  Gentium  as  is  the  sea.    (J.  2,  i,  i.) 

The  sea-shore  extends  to  the  highest  point  reached  by  the  waves  in 
winter  storms.    (J.  2,  i,  3.) 
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The  use  by  the  public  of  the  shores  is  part  of  the  Jus  Gentiumy  just  as  is 
the  use  of  the  sea  itself.  And  therefore  it  is  free  to  any  one  to  place  a  hut 
there  to  which  to  betake  himself,  or  to  dry  nets  there,  or  to  haul  them  up 
from  the  sea.  But  of  those  shores  it  is  understood  that  no  man  is  owner ; 
for  they  come  under  the  same  rules  of  law  as  the  sea  itself  and  the  under- 
lying earth  or  sand.    (J.  2,  i,  5.) 

B10HT8  in  rei  Communes,  1.  The  right  of  fishing  in  the  sea 
belongs  to  all  men.  This  was  specially  stated  by  Antoninus 
Pius  in  a  rescript  to  the  fishermen  of  Formiae  and  Capena.  (D. 
1,  8,  4,  pr.)  2.  Every  one  had  a  right  to  build  on  the  shore, 
or,  by  piles,  upon  the  sea,  and  retained  the  ownership  of  the 
construction  so  long  as  it  lasted ;  but  when  it  fell  into  ruins, 
the  soil  reverted  to  its  former  state  as  a  res  communis,  which 
any  other  person  might  build  upon.  (D.  1, 8,  6 ;  D.  1,  8,  10.) 
But  any  one  could  forbid  the  erection  of  a  pier  or  other 
construction  that  would  interfere  with  his  use  of  the  sea  or 
beach.     (D.  43,  8,  3,  1 ;  D.  43,  8,  4.) 

RxHKDiBS. — 1.  Actio  wjuriarum, — Whoeoever  prevents  a  man  fishing  in  the  sea  was 
eoosidered  to  commit  an  wjuria,  (D.  47,  10,  13,  7  ;  D.  43,  8,  2,  9. )  2.  Interdictum 
mtile. — Any  person  whose  use  of  the  sea  or  beach  would  be  impaired  by  any  construc- 
tion or  building  could  move  for  an  interdict,  after  the  analogy  of  the  interdict  {ne  quid 
ta  loco  puhUcoJUu),  to  prevent  such  nuisance  in  public  places.     (D.  43,  8,  2,  8.) 

II.  Things  belonging  to  the  State  (Res  Publicae). 

Those  things  are  alone  said  to  be  public  that  belong  to  the 
Roman  people  (D.  50,  16,  15) ;  to  this  must  be  added  things 
that  may  be  used  by  the  public. 

All  rivers  again,  and  harbours,  are  public,  and  therefore  the  right  of 
fishing  therein  is  conunon  to  all.    (J.  2,  i,  2.) 

The  use  of  the  banks,  too,  is  public  by  the  Jus  GentiutHy  like  that  of  the 
river  itself.  And  so  any  one  is  free  to  bring-to  his  ship  there,  to  make  it  fast 
by  cables  to  the  trees  that  grow  there,  and  to  unload  any  burden  upon  the 
banks,  just  as  he  is  to  sail  along  the  river  itself.  But  the  adjoining  land- 
owners are  proprietors  of  those  banks,  and  therefore  the  trees  that  grow 
thereon  belong  to  them.    (J.  2,  i  4.) 

The  distinction  between  pubUc  things  and  common  things  was 
not  in  the  nature  of  the  rights  exercised  over  them,  for  in 
both  the  use  of  the  things  belonged  to  men  generally ;  but 
the  diflTerence  was  that  common  things  were  regarded  as  having 
no  owner  (res  nullius) ;  whereas  public  things  were  regarded 
as  belonging  to  the  State,  or,  as  in  the  case  of  river  banks,  to 
private  individuals.  The  shores  of  the  sea  were  not  con- 
sidered subject  to  the  ownership  of  the  State  (D.  41,  1,  14, 
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pr.),  but  simply  as  under  its  supervision  or  jurisdiction.  (D. 
43,  8,  3.) 

The  State  might  be  owner  in  two  very  different  ways.  In 
one  way,  it  might  exercise  all  those  rights  of  exclusive  use 
that  an  ordinary  private  proprietor  did;  as,  for  example, 
in  the  Republican  Exchequer  {JErarium);  the  Imperial  Ex- 
chequer {Fi8cui)y  the  slaves  belonging  to  the  State  {^ervi 
populi  Romani)y  mines  (nietalla),  and  lands  {agri  vectigales). 
Such  things  may  truly  be  said  to  be  in  the  ownership  of 
the  Roman  people  {in  patrimonio  Romani  populi).  (D.  4H,  8, 
iy  4.)     The  things  subject  to  such  rights  were  not  called  public. 

In  another  sense,  the  State  may  be  regarded  as  a  sort  of 
owner,  as  in  respect  of  harbours  where  the  ownership  of 
the  soil  was  regarded  as  inhering  in  the  State,  but  the  per- 
petual use  thereof  was  dedicated  to  the  public.  This  left  an 
extremely  shadowy  sort  of  ownership  in  the  State;  but  in 
regard  to  rivers  and  their  banks,  the  right  of  the  private  pro- 
prietor was  only  suspended  so  long  as  the  water  kept  its 
channel ;  if  it  deserted  its  bed,  he  again  recovered  his  right  of 
exclusive  enjoyment. 

The  two  chief  classes  of  public  things  were  public  roads  and 
rivers  and  harboiu^. 

1.  Public  Roads  {Publicae  inae).  Roads  are  of  several  kinds ; 
(1)  public,  either  Praetorian,  or  consular,  or  military;  (2) 
private,  connecting  fields ;  and  (3)  local  (vicinales),  which 
either  are  in  villages  or  lead  to  them.  (D.  43,  8,  2,  22.)  The 
local  roads  are  established  by  private  persons  upon  their  own 
land ;  but  if  the  memory  of  such  private  individual  has  per- 
ished, they  are  treated  as  public.  (D.  43,  7,  3,  pr.)  A  military 
road  must  terminate  in  the  sea,  or  in  a  town,  or  in  a  pubUc 
river,  or  in  another  military  road ;  the  local  roads  may  not 
even  join  to  a  military  road.    (D.  43,  7,  3,  1.) 

Private  roads  are  of  two  kinds ;  (1)  strictly  private,  confined 
in  their  use  to  the  owners  of  cei-tain  lands ;  and  (2)  private 
roads  with  permissive  use  to  the  public,  and  connecting  a  house 
with  a  public  highway.     (D.  43,  8,  2,  23.) 

Public  roads  in  the  city  of  Rome  were  under  the  care  of  the 
Curule  iEdiles,  who  had  full  powers  to  keep  them  in  order,  and 
prevent  all  injury  to  them,  or  interference  with  their  legitimate 
use.  To  them  we  do  not  in  the  subsequent  remarks  refer,  but 
only  to  the  roads  in  the  country.  (D.  43, 10,  1,  1 ;  D.  43,  8, 
2,24.) 
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RioHTB  nr  KuRAL  Public  Roads. — (1.)  Every  person  was  entitled 
to  the  use  of  a  public  road  as  a  highway. 

(2.)  It  was  forbidden  to  obstruct  a  highway,  or  other  place 
of  which  the  use  was  in  the  public,  as  by  setting  up  a  monu- 
ment (D.  43,  7,  2)  or  any  construction.  (D.  42,  8,  2,  pr.) 
Even  if  a  thing  has  been  built  without  objection,  it  cannot 
be  repaired  if  it  is  an  obstruction.     (D.  43,  8,  2,  7.) 

Any  one  could  compel  the  removal  of  the  obstruction,  and 
get  compensation  if  he  was  injured,  as  by  taking  away  his  out- 
look or  light  (D.  43,  8,  2,  14),  or  interfering  with  the  approach 
to  his  house.     (D.  43,  8,  2,  12.) 

(3.)  No  one  was  allowed  to  do  anything  to  a  road,  or  place 
anything  upon  it,  rendering  it  less  useful  as  a  highway.^ 

Illustrations. 

A  road  ia  made  worse,  wImd,  from  being  pUun,  it  is  made  hiUy  ;  when,  from  being 
fimoolh,  it  is  made  rough ;  or  when  it  is  made  narrower  or  swampy.     (D.  48,  8,  2, 82.) 

After  some  hesitation,  it  was  held  that  a  road  was  deteriorated  when  a  bridge  was 
boat  orer  it,  or  a  timnel  driven  below  it.     (D.  43,  8,  2,  83.) 

A  road  is  made  worse  when  a  sewer  is  opened  into  it  (D.  43,  8,  2,  26) ;  or  if  water 
n  allowed  to  orerflow  from  an  artificial  pond  (D.  48,  8,  2,  27)  ;  or  when  it  is  built 
QpoQ  in  such  a  way  as  to  prevent  the  rainfall  running  off  the  road.     (D.  43,  6,  2,  28.) 

A  road  is  also  regarded  as  made  worse  if  noisome  smells  are  made  in  the  vicinity  of 
ik    {fi.  48,  8,  %  29.) 

.  bmBTmvE  Facto. — ^A  public  road  is  either  one  constructed 
by  public  authority,  or  a  private  road  that  has  been  so  long 
used  by  the  public  that  the  time  when  it  was  first  made  has 
been  forgotten.    (D.  4a,  7,  3.) 

DivnnTivB  Facts. — No  prescription  avails  against  the  rights 
(rfthe  public  to  the  use  of  a  public  road  or  path.  It  remains 
pnbKc  although  it  is  never  used  by  the  public.     (D.  43, 11,  2.) 

Remedies. 

(1.)  Hie  right  of  using  a  public  road  was  secured  by  interdict.*  "  The  Praetor  says, ' 
I  forbid  any  violence  to*  be  done  to  hinder  a  man  hem  going  or  driving  freely  along  a 
public  road  or  way. "  This  interdict  applied  only  to  public  roads ;  curiously  enough,  rights 
toother  public  things  or  common  things  were  not  protected  by  any  interdict,  except  the 
right  of  navigation  in  rivers.  Thus  a  right  to  6tih  or  sail  in  the  sea,  to  play  in  the 
pabUc  parks,  to  bathe  in  a  public  bath,  or  to  sit  in  a  public  theatre,  was  protected  by 
the  aeUo  vi^riarvm,    (D.  43,  8,  2,  9.) 

^AU  Praetor:  In  via  puUica  Uinereve  publico  facerty  immittert  quid,  qw)d  ea  via 
icke  iUr  dHerim  til,  fiat  vtto,     (D.  43,  8,  2,  20.) 

*  Praetor  aU :  Quominu$  iUi  via  puhUca  Uinereve  puNieo,  ire  agert  liceat,  vim  fieri 
vtUk     iD.  48,  8,2,  45.) 
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(2.)  To  prevent  buildings  and  constniotions  prejudicial  to  private  individuals,  an 
interdict  could  be  brought  by  the  person  directly  injured.  (D.  43,  8,  6.)  The  interdict 
was  prohibitory ;  its  object  was  to  prevent,  not  to  punish ;  hence,  if  any  one  builds 
without  objection,  he  cannot  be  compelled  to  pull  down;  but  the  procurator  of 
public  works  may  impose  a  ground-rent  (90/artum).  (D.  48,  8,  2,  17.)  If  the 
building  or  construction  is  not  finished,  security  is  required  that  it  shall  not  be  pro- 
ceeded with.     (D.  43,  6,  2,  18.) 

(3.)  Damage  to  the  road  itself  was  dealt  with  by  a  special  interdict,  which  might 
be  brought  by  any  one  (whether  complaining  of  any  special  injury  or  not),  and  after 
any  length  of  time  :  the  amount  of  damages  was  fixed  with  reference  to  the  interest 
of  the  complainant  in  the  condition  of  the  road.  (D.  43,  8,  2,  34.)  It  is  not  merely 
preventive,  but  remedial  {retitiinXoria^  and  the  wrong-doer  is  obliged  to  restore  the 
road  to  its  previous  state,  as  by  giving  back  what  he  has  taken  away,  or  by  taking 
away  what  he  has  left  on  it.     (D.  48,  8,  2,  48.) 

2.  KivEBs,  AND  Banks  op  Rivebs.  A  river  {fl/amen)  ifl  distin- 
guished from  a  stream  {riviLs)  by  its  greater  magnitude,  or 
by  reputation.  (D.  43,  12,  1,  1.)  Rivera  are  either  permanent 
(perennia),  flowing  all  the  year  roimd,  or  winter  torrents 
{torrentia)  that  leave  their  beds  dry  in  summer.  A  permanent 
river  might,  however,  occasionally  dry  up  without  forfeiting 
its  character.  (D.  43,  12,  1,  2.)  A  public  river  is  a  permanent 
river.  (D.  43,  12,  1,  3.)  Public  rivers  are  of  two  kinds,  navi- 
gable and  not  navigable.  A  bank  of  a  river  {ripd)  is  defined, 
after  the  analogy  of  the  sea-shore,  as  the  furthest  reach  of  the 
river.  (D.  43,  12,  3,  1.)  This,  however,  is  true  only  so  long 
as  the  river  keeps  within  its  natural  course.  Occasional  flood- 
ings  do  not  change  the  legal  extent  of  the  bank,  otherwise  all 
Egypt  would  be  a  bank  of  the  Nile.  But  if  the  increase  or 
abatement  is  permanent,  the  bank  is  regarded  as  altered.  (D. 
43,  12,  1,  5.) 

Rights  in  Pubuc  Rivxbs.'  (1.)  "  The  Praetor  says  I  forbid  any 
violence  to  be  done  to  hinder  any  man  from  freely  sailing  a 
ship  or  boat  on  a  public  river,  or  from  loading  or  unloading  at 
the  bank.  And  also  I  will  grant  an  interdict  to  secure  the  right 
to  sail  freely  over  a  lake,  a  canal,  or  a  pond  that  is  pubUc." 

Lake  (lacwi)  is  a  natural  and  permanent  collection  of  water.     (D.  48, 14,  1,  3.) 
Pool  {ttagnum)  is  a  natural  collection  of  rain-water,  and  not  permanent,  tut  often 

dried  up.     (D.  48,  14,  1,  4.) 

Foua  is  a  trench  or  canal  made  by  men  (D.  48,  14, 1,  5),  which  was  sometimes 

public. 

(2.)  It  was  forbidden  to  do  anything  to  a  river  or  its  banks, 

*  PraHcT  ait :  Qtiomififf«  tH»  in  Jlvmitie  jmUico  fiatvfn,  ratem  agere,  qvove  minvt  per 
ripam  ontrare^  exonerare  Uceai,  vim  fitri  veto,  Ittm  at  per  lacufn^  /ofsafM,  Uofffntm 
publicum  navigare  liceat  inUrdicam,     (D.  43,  14,  1,  pr.) 
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or  place  anything  thepeon,  that  would  impede  the  navigation 
or  use  of  the  banks.    (D.  43,  12,  1,  pr.) 

Illustrations, 

Hie  owner  of  both  sides  of  a  stiream  cannot  throw  a  private  bridge  across  the 
stream.     (D.  48/12,  4.) 

Water  may  be  led  from  a  river,  unless  specially  forbidden  by  the  Emperor  or 
Senate,  or  unless  it  makes  the  river  less  navigable.     (D.  89,  3,  19,  2 ;  D.  43,  12,  2.) 

Water  withdrawn  from  a  public  river  for  irrigation  ought  to  be  divided  according 
to  the  dimensions  of  the  fields ;  but  water  was  never  allowed  to  be  withdrawn  if  it 
were  to  cause  injury.     (D.  8,  3, 17 ;  D.  43,  20,  3,  1.) 

Repairs  of  a  river  bank  were  permitted  only  if  no  damage  was  done  to  the  naviga- 
tion.   (D.  48,  15,  1,  2.) 

Anything  that  would  cause  a  public  river  to  change  its  channel  from  that  in 
which  it  ran  during  the  preceding  summer,  or  to  make  its  course  more  rapid,  was 
unlawful     (D.  43,  13, 1 ;  D.  43,  12,  1,  8.) 

These  rights  were  enforced  by  interdicts.     (D.  43,  14,  1,  1 ; 
D.  43,  12,  1,  pr. ;  D.  43,  13,  1,  11.) 
IIL  Things  belonging  to  corporate  bodies  (res  universitatis). 

There  are  things  that  belong  to  a  corporation,  not  to  individuals  ;  city 
theatres,  for  instance,  race-courses,  and  the  like,  owned  in  common  by  the 
cities.    (J.  2,  I,  6.) 

The  expression  untversitat  is  used  in  two  different  significations ;  the  correlative 
word  nnffuU  is  used  with  corresponding  diversity  of  meaning.  ReM  tinguLorum  mean 
things  belonging  to  individual  men  :  their  opposite  is  rtt  unwernt<tU$,  or  corporate  pro- 
perty. JU$  nngulae  mean  any  things  or  aggregate  of  things  as  opposed  to  a  untversitat 
peris,  or  totality  of  rights  and  duties  inhering  in  any  individual  man,  and  passing 
to  another  as  a  whole  at  once.  'The  most  interesting  and  important  example  of  a 
mmvenittu  juris  is  inheritance  :  the  analysis  of  the  notion  will  be  reserved.  Meanwhile 
it  is  suflSdent  to  note  the  ambiguity  in  the  word  vniversitas. 

A  universitas  or  corporate  body  exists  when  a  number  of 
persons  are  so  united  that  the  law  takes  no  notice  of  their 
separate  existence,  but  recognises  them  only  under  a  common 
name,  which  is  not  the  name  of  any  one  of  them.  (D.  3,  4,  2  ; 
D.  3,  4,  7,  1.)  All  the  members  are  considered  in  law  as  a 
single  unit  or  being*  (D.  46,  1, 22.)  Such  imits  are  sometimes 
called  "  fictitious  persons,"  because  the  corporate  body,  as  such, 
may  sue  and  be  sued,  receive  or  part  with  property,  bind  itself 
or  bind  others,  through  some  agent  or  syndic  (D.  3,  4,  1,  1) 
who  acts  in  the  name  of  the  whole,  just  as  any  individual  may 
act  for  himself.  (D.  3,  4,  7,  1.)  The  chief  characteristic  of  such 
a  body  is  that  it  does  not  necessai-ily  die.     (D.  5,  1,  76.) 

A  corporation  could  not,  by  the  Roman  Law,  be  created  by 
private  agreement ;  it  required  the  authority  of  a  statute  (lea)^ 
Senatus  ConstUtum  or  constitution  of  an  Emperor.     (D.  3,  4,  I.) 
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The  lowest  number  that  could  form  a  corporation  (coUegium) 
or  company  (societas)  wafl  three  (D.  50,  16,  85) ;  but  it  seems 
that  if  the  number  of  an  existing  corporate  body  was  reduced 
to  two  or  even  to  one  in  a  town  it  could  still  be  main- 
tained. (D.  3,  4,  7,  2.)  There  were  many  such  corpora- 
tions in  Rome,  chiefly  connected  with  trades,  such  as  the  guild 
of  bakers,  and  shipowners,  companies  of  tax-gatherers,  com- 
panies for  working  mines  of  gold,  silver,  salt,  &c.  The  internal 
government  of  the  coi-porate  bodies  was  in  the  hands  of  the 
members  (sodales).     (D.  3,  4,  4.) 

Corporate  bodies,  like  States,  might  enjoy  two  kinds  of  owner- 
ship. They  might  be  owners,  just  like  private  individuals ;  and 
herein  such  bodies  form  no  exception  to  the  general  observa- 
tions made  with  reference  to  private  property.  But  some  of  such 
bodies — ^municipalities,  for  example — might  hold  property  of 
which  people  in  general  were  entitled  to  the  use.  It  is  to  this 
alone  that  Justinian  refers.  In  this  sense  alone  are  res  unt- 
versitatis  analogous  to  res  publicae;  the  former  belong  to  cities  or 
municipalities,  the  latter  to  Rome  itself.  We  have  thus  three 
classes  of  things  of  which  the  use  was  general :  common  things, 
having  no  owner;  public  things,  the  ownership  being  in  the 
Roman  people ;  and  res  universitatisy  of  which  the  use  was  in  the 
pubUc,  and  the  ownership  in  the  municipality. 

IV.  The  last  class  of  things  withdrawn  from  the  exercise  of 
ownership  {dominium)  is  connected  with  religion,  and  consists 
of  three  groups  {res  divini  juris). 

The  ultimate  division  of  things,  then,  is  into  two  classes ;  for  some  are 
under  Heaven's  law,  some  under  man's  law.    (G.  2,  2.) 

Of  things  under  Heaven's  law,  things  sacred  and  devoted  are  instances. 
(G.2,3.) 

I.  Sacred  things  are  thingfs  consecrated  to  the  gods  above  (res  sacrae)j 
devoted,  those  left  to  the  gods  the  shades  {res  re/igiosae).    (G.  2,  4.) 

But  a  sacred  thing,  it  is  held,  can  be  made  so  only  by  the  authority  of  the 
Roman  people  ;  for  it  is  consecrated  by  a  statute  passed,  or  by  a  Senatus 
Consultum  made  for  that  purpose.    (G.  2,  5.) 

Sacred  things  are  things  that  have  been  duly  (that  is  by  the  priests)  con- 
secrated to  God — sacred  buildingfs,  for  instance,  and  gifts  duly  dedicated  to 
the  service  of  God.  And  these  we,  by  our  constitution,  have  forbidden  to  be 
alienated  or  burdened  {obligart)^  except  only  in  order  to  redeem  prisoners. 
But  if  any  man,  by  his  own  authority,  establishes  a  would-be  sacred  thin|^ 
for  himself,  it  is  not  sacred,  but  profane.  A  place,  however,  in  which  sacred 
buildings  have  been  erected,  even  if  the  building  is  pulled  down,  remains  still 
sacred,  as  Papinian  too  wrote.    (J.  2,  i,  8.) 

Tliose  two  pusftges  illustrate  tb6  ehAogt  introduced  by  t^  adoption  of  Cfarvtiaaity 
I 
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m  the  State  religion  of  tiie  Empire.  In  the  old  religion  oertain  deities  were  supposed 
to  preside  over  the  celestial  region,  and  property  oonsecrated  for  their  worship  was  ret 
^aertie;  other  deities  to  preside  over  the  realms  of  the  dead,  and,  in  their  regard,  the 
place  where  a  dead  body  was  placed,  became  religiosut.  In  the  time  of  Justinian  the 
god*  of  the  celestial  region  were  replaced  by-  the  God  of  the  Christians ;  aud  res 
sacrae  continued  to  mean  things  devoted  to  religious  worship.  There  was  also  a 
continuity  in  the  investitive  facts.  No  property  could  be  allowed  to  pass  under  the 
ex<dasive  care  of  the  priests,  except  with  the  sanction  of  the  State.  Under  the  Empire 
the  Emperor  alone  could  authorise  the  dedication  of  property  to  religious  lues. 
(B.  1.  8,  6,  1.) 

The  constitution  to  which  Justinian  refers  allowed  the  sale  of  church  property 
m  famine  also ;  for  he  says  it  is  not  unreasonable  to  prefer  the  lives  of  men  to  vessels 
and  vestments.  (C  I,  2,  21.)  By  a  later  enactment,  a  church  unable  to  pay  its 
debts  was  allowed  to  sell  superfluous  vessels,  but  not  its  immoveables,  or  anything 
required  for  the  service  of  the  church.     (Nov.  120,  10.) 

2.  Burial-groimd  (res  religiosae). 

A  place  in  which  the  body  or  ashes  of  a  human  being  (even 
a  slave)  (D.  11,  7,  2)  were  laid  became  religions,  if  the  consent 
of  the  proper  parties  had  been  obtained,  and  if  it  were  intended 
to  be  the  final,  and  not  merely  a  temporary,  resting-place.  (D. 
11,  7,  2,  5;  D.  11,  7,  40.)  A  monument  or  erection  in  memory 
of  a  deceased  person  (D.  11,  7,  2,  6)  was  not  a  sepulchre  imless 
it  contained  a  dead  body.     (D.  11,  7,  42 ;  D.  11,  7,  6,  1.) 

Rights  of  the  quasi-owner  of  a  burial-place. 

(1.)  A  burial-place  was  not  alienable.  (C.  3, 44,  9 ;  C.  9, 19, 1.) 
On  a  sale  of  the  land  in  which  it  was  contained,  it  did  not 
pass  to  the  buyer.     (Paul,  Sent.  1,  21,  7.) 

(2.)  A  wrong  was  done  by  erasing  the  inscriptions,  throwing 
down  any  statue,  or  overthrowing  a  stone  or  column,  or  other- 
wise defacing  a  tomb.    (Paul,  Sent.  1,  21,  8.) 

(3.)  It  was  an  offence  to  bury  a  person  in  a  sepulchre  without 
having  the  right  to  do  so.     (D.  47, 12, 3, 3;  Paul,  Sent.  1,  21,  6.) 

Investitive  Facts. — (i.)  A  devoted  place  we  make  so  by  our  owti 
choice,  by  bringing  a  dead  man  into  a  spot  that  is  ours,  if  only  it  is  our  part 
to  bury  him.    (G.  2,  6.) 

But  in  provincial  soil,  according  to  the  general  opinion,  a  place  cannot  be 
devoted ;  because  of  that  soil  the  Roman  people  or  Caesar  is  owner,  while 
we  have  only  the  possession  and  usufruct.  A  place  of  that  sort,  however, 
although  not  devoted,  is  looked  on  as  if  it  were  (pro  religioso).  For  so,  too, 
in  the  provinces,  what  has  not  been  consecrated  by  the  authority  of  the 
Roman  people,  although  properly  not  sacred,  is  yet  looked  on  as  if  it  were. 
(G.2,7.) 

Th»  theoty  tbst  no  ownership  (dominium  ex  jure  QtHriHum)  could  exist  over  lands 
m  the  ptovinoee,  inacmnoh  m  they  belonged  to  the  State,  was,  by  the  construction 
•Jplained  by  Gains,  not  permitted  to  deprive  the  inhabitants  of  the  pleasure 
ef  havJBg  their  borying^places  secure  from  intrusion.  It  wiU  be  observed  that  the 
introduction  of  Christianity  led  to  no  essential  alteration  of  the  law  of  sepulture. 
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A  devoted  place  is  made  by  each  man  of  his  own  choice,  when  he  brings 
a  dead  man  into  a  spot  that  is  his.  But  into  a  pure  spot  owned  in  conunon 
you  cannot  bring  the  dead  against  the  will  of  a  joint  owner  ;  into  a  burying- 
place#wned  in  conunon,  however,  you  may,  even  against  the  will  of  all  the 
other  owners.  And  again,  if  the  usufruct  is  another's,  it  is  held  that  the 
proprietor  cannot,  unless  that  other  consents,  make  the  place  devoted. 
Into  another's  ground,  by  the  owner's  leave,  you  may  carry  the  dead  ;  and 
even  if  he  ratifies  the  deed  only  after  the  dead  has  been  carried  in,  yet  the 
spot  becomes  devoted.    (J.  2,  i,  9.) 

A  pure  spot  is  ooe  not  before  used  for  interment. 

It  was  a  law,  moreover,  that  no  one  could  be  buried  within 
the  city,  even  in  his  own  land.  (Paul,  Sent.  1,  21,  2 ;  D.  47, 
12,  3,  5.)  1 

Divestitive  Facts.— (1.)  Paul  tells  us  that  if  a  river  laid 
bare  a  sepulchre,  or  it  threatened  to  fall  down,  the  body  might 
be  removed  during  the  night,  after  the  offering  of  solemn 
sacrifices,  to  another  place,  which  would  thereupon  become 
devoted.  (Paul,  Sent.  1,  21, 1 ;  D.  11,  7,  44,  1.)  In  other  cases 
the  removal  of  a  dead  body  from  the  place  intended  to  be  final 
was  forbidden.     (D.  11,  7,  39.) 

(2.)  If  the  land  were  taken  in  war,  it  was  regarded  as  losing 
its  character ;  which,  however,  was  restored  if  the  land  was 
reconquered.  (D.  11,  7,  36.)  "  The  tombs  of  the  enemy  are 
not  sacred  to  us,"  was  the  churlish  maxim  of  the  law.  (D.  47, 
12,  4.) 

Remedies.  (1.)  Actio  de  iejndcro  vidato.  It  was  a  crime  to  hinder  the  burial  of 
any  body  wrongfully,  or  to  violate  a  sepulchre  (D.  47,  12,  8) ;  but  the  action  here 
named  carried  only  a  fine  in  money.  (D.  47, 12,  9.)  The  action  was  Praetorian,  and 
was  given  in  the  first  instance  to  the  owner  of  the  soQ  ;  and  if  the  owner  did  not  appear, 
then  to  any  one  that  pleased  ;  and  if  several  appeared,  then  to  whichever  seemed  to 
have  best  reason.     (D.  47,  12,  S.) 

When  an  action  was  brought  by  the  owner  of  the  soil,  the  damages  were  fixed  at 
whatever  sum  might  be  considered  by  the  judge  to  be  proper  ;  and  if  by  a  person  not 
owner,  the  penalty  was  100  aurei,  (D.  47,  12,  3.)  Condemnation  carried  with  it 
mfamy.     (D.  47,  12,  1.) 

(2.)  Actio  in  factum. — To  prevent  a  person  burying  a  body  where  he  had  no 
right  The  Praetor  says,  "If  it  is  alleged  a  dead  man,  or  the  bones  of  a  dead 
man,  are  carried  into  p\ire  ground  [i.e.  ground  not  sacred,  or  devoted  or  hallowed, 
(D.  11,  7,  2,  4)]  belonging  to  another,  or  into  a  burying-plaoe  to  which  there  is  no 
right,  then  the  doer  shall  be  liable  to  an  cictio  in  factum^  and  shall  be  subjected  to 
a  pecuniary  penalty."    (D.  11,  7,  2,  2.) 

(3.)  A  special  interdict  was  allowed  when  any  one  was  prevented  burying  a  corpse 
in  land  that  belonged  to  him.     (D.  11,  8,  1.) 

3.  Hallowed  things  {res  sanctae\  too,  such  as  walls  and  gates,  are  in  a  way 
under  Heaven's  law,  and  therefore  form  part  of  no  one's  goods.  And  the 
reason  why  we  call  walls  hallowed  is  this,  that  a  capital  penalty  is  fixed  for 
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those  that  do  them  any  wrong.  And  for  the  same  reason,  too,  we  call  those 
parts  of  statutes  in  which  we  fix  the  penalties  for  those  that  act  in  defiance 
of  the  statutes  "  sanctions."    (J.  2,  i,  lo  ;  G.  2,  8.) 

Ambassadors  also  were  regarded  as  hallowed :  persons."  who 
struck  or  injured  them  were  delivered  up  to  the  nation  they 
represented.    (D.  50,  7,  17,  pr.) 

The  walls  of  cities  could  not  be  touched  or  even  repaired 
without  the  authority  of  the  State.  (D.  1,8,  6,  4.)  To  leap 
the  walls  was  the  oflfence  for  which  Romulus  is  said  to  have 
killed  his  brother  Remus.     (D.  1,  8,  11.) 

Things  sacred  and  hallowed  were  protected  by  an  interdict 
which  was  both  prohibitory  and  restitutory.  (D.  43,  8,  2,  19 ; 
D.  43,  6,  2.) 

(C)  RESTRICTIONS  ON  VOLUNTARY  ALIENATION. 

The  Roman  Law  imposed  restrictions  on  the  voluntary  aliena- 
tion of  property,  both  in  respect  of  the  mode  of  ahenation  and 
also  of  the  amount  that  might  be  given.  A  voluntary  alienation 
is  one  that  a  person  is  not  compelled  by  law  to  make;    as  a 

(a.)  Restrictions  as  to  the  mode  of  voluntary  alienation. 

There  are  other  gifts  too  made  without  any  thought  of  death,  and  called 
inter  vivos.  These  are  not  to  be  compared  to  legacies  in  any  respect,  and 
if  once  completed  they  cannot  be  readily  revoked.  And  they  are  completed 
when  the  giver  has  openly  declared  his  intention,  whether  in  writing  or  not. 
Our  constitution,  too,  has  determined  that  these  gifts,  like  sales,  should  in 
themselves  involve  the  necessity  of  delivery,  but  so  that  if  no  delivery  took 
place  they  should  be  fiilly  and  completely  valid,  and  the  necessity  of  delivery 
should  rest  upon  the  giver.  And  since  the  arrangements  of  former  emperors 
willed  that  such  gifts  should  be  registered  in  the  public  records  if  of  more 
than  200  solidly  our  constitution  has  extended  the  amount  to  500  solidi,  and 
'iedded  that  gifts  up  to  that  sum  shall  stand  even  without  registration.  It 
has,  too,  foimd  certain  gifts,  of  which  registration  is  entirely  needless,  which 
are  in  themselves  most  fully  valid.  And  many  other  points  beside  we  have 
found  tending  to  the  freer  issue  of  gifts,  that  can  all  be  gathered  from  our 
constitutions  laid  down  regarding  this.  Yet  it  must  be  known  that  although 
the  gifts  are  quite  unqualified,  still  if  those  that  receive  the  boon  prove 
ongrateftil,  we  have  by  our  constitution  given  leave  to  revoke  the  gifts  on 
certain  fixed  grounds.  For  we  would  not  have  those  that  have  bestowed 
their  property  on  others  to  suffer  at  the  hands  of  these  very  men  outrage  or 
loss  after  the  fashions  enumerated  in  our  constitution.    (J.  2,  7,  2.) 

In  this  pABsage  Justinian  deals  with  two  very  distinct  though  closely  related  sub- 
jects, voluntary  promises  and  voluntary  alienations.     The  effect  of  a  voluntary  promise 
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was  to  bind  the  profmiser  to  deliyer  wliat  he  promieed ;  but  until  deliyery  there  was 
no  change  of  ownenhip  in  the  thing.  Mtn^over,  gifts  exceeding  500  9(Aidi  must  be 
registered. 

Constantine  enacted  that  yolnntary  alienations  should  be  evidenced  by  a  written 
document,  containing  the  name  of  the  donor,  and  a  description  of  the  nature  of  his  rights 
and  of  the  property  ;  that  this  document  should  be  registered,  and  that  the  property 
should  be  delivered  in  the  presence  of  witnesses.  (C.  Th.  8,  12,  1 ;  C.  Th.  8,  12,  8.) 
These  precautions  were  superseded  by  the  rules  introduced  by  Justinian. 

(jS.)  RestrictionB  on  the  amount  of  gifts. 

I.  An  old  statute  {lex  Cincia,  B.O.  203)  that  continued  to  exist 
up  to  the  time  of  Constantine,  but  fell  into  desuetude  before 
Justinian,  prohibited  gifts  beyond  a  certain  amoimt  (which  is 
not  stated),  except  as  between  certain  relatives.  Gifts  to  the 
extent  to  which  they  exceeded  the  limit,  but  no  further,  were 
void.  (Frag.  Vat.  266 ;  Ulp.  Frag.  pr.  1.)  It  seems,  however, 
that  if  the  donor  did  not  revoke  the  gift  during  his  life  or  by 
will,  the  gift  was  confirmed.     (Frag.  Vat.  294.) 

The  persons  exempted  from  the  restrictions  of  the  Ux  Cineia  were  (1)  all  persoos 
related  by  blood  (coffjuui)  up  to  the  fifth  degree,  and  to  second  cousins  in  the  sixth 
degree ;  also  those  in  whose  poteticut  manut,  or  mancipium  such  persons  were,  or 
those  over  whom  such  persons  had  poUtUu^  manui,  or  manc^um,  (Frag.  Vat.  298- 
301.)  (2)  Persons  related  by  affinity,  so  long  as  the  tie  lasts,  but  no  longer.  (?rag. 
Vat.  302.)  (3)  Tutors  to  pupils,  but  not  pupils  to  tutors.  (Frag.  Vat.  304.)  <4) 
Patrons  and  freedmen.  (Frag.  Vat  807-309. )  (6)  Any  blood  relation  beyond  the 
sixth  degree  could  make  a  gift  as  a  dowry.     (Frag.  Vat.  305,  806.) 

II.  It  was  enacted  by  Severus  and  Antoninus  that  alienations 
made  by  persons  after  the  commission  of  a  capital  crime,  with- 
out valuable  consideration,  should  be  invalid  if  condemnation 
followed.    (D.  39,  5,  15 ;  D.  39,  5,  31,  4.) 

III.  Gifts  to  concubines  or  natural  children.  Constantine 
seems  to  have  prohibited  all  gifts  or  bequests  to  natural  children 
or  concubines.  (Nov.  89,  pr. ;  C.  Th.  4,  6,  1.)  This  was  pai-t  of 
his  policy  to  discourage  and  repress  concubinage.  With  this 
object  in  view  he  introduced,  on  the  one  hand,  the  privilege  of 
legitimation  by  subsequent  marriage ;  and,  on  the  other  hand, 
he  imposed  on  concubines  and  natural  children  an  incapacity  to 
take  any  property  from  the  father,  either  in  his  lifetime  or  on 
his  death.  In  A.D.  371,  however,  we  find  this  severity  miti- 
gated in  certain  cases  by  a  constitution  of  Vale'ntinian,  Valens, 
and  Gratian.  (C.  Th.  4,  6,  1.)  If  a  person  died  leaving  'legiti- 
mate children  or  grandchildren,  or  a  father  or  mother,  all  gifts 
or  bequests  made  by  him  to  his  concubine  or  natural  children 
exceeding  one-twelfth  of  his  property  were  declared  void.  If  a 
person  died  without  leaving  such  relatives,  he  could  give  his 
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concubine  or  natural  children  as  much  as  one-fourth,  but  not 
more.  In  substance  this  provision  agrees  with  a  subsequent 
constitution  of  Arcadius  and  Honorius,  A.D,  403.  (C.  5,  27,  2.) 
Justinian  admitted  a  further  relaxation.  If  a  person  has  any 
legitimate  children,  he  cannot  give  his  natural  children  or  his 
concubine  more  than  one-twelfth  of  his  property.  If  he  leaves 
no  legitimate  children,  but  ascendants,  for  whom  he  is  obliged 
to  provide  in  his  will,  then  the  natural  children  can  get  as  much 
as  the  father  pleases,  if  enough  is  left  to  satisfy  the  legal  claims 
of  the  ascendants.  If  there  are  no  legitimate  children,  and  no 
such  ascendants,  a  father  may  leave  his  whole  property  to  his 
concubine  or  natural  children.     (Nov.  89,  2.) 

IV.  Gifts  between  husband  and  wife.  Before  marriage,  an 
intending  husband  or  wife  could  make  gifts  to  the  other  without 
restriction,  and  the  gifts  might  even  be  conditional  upon  the 
celebration  of  the  marriage  (Frag.  Vat.  262)  ;  but  after  mar- 
riage a  husband  could  not  make  a  gift  to  bis  wife,  nor  to  her 
fistther,  if  she  were  Tinder  his  potestaa ;  nor  could  a  wife  make 
a  gift  to  her  husband,  nor  to  his  father,  if  he  were  in  his  father's 
poUstas^  nor  to  his  children  if  they  were  in  his  potestas,  (C.  5, 
16,  4 ;  Frag.  Vat.  269.)  In  the  age  of  Antoninus  this  rule  was 
ascribed  to  custom  (D.  24,  1,  1 ;  D.  24,  1,  3) ;  bat  it  has  been 
pointed  out  that  the  prohibition  of  the  lex  Cincia  did  not  apply 
to  husband  and  wife,  from  which  it  may  be  perhaps  infeiTed 
that  the  rule  did  not  exist  during  the  Republic,  about  B.O.  200. 
When  a  wife  ceased  to  be  in  the  manua  of  her  husband,  she 
enjoyed  complete  proprietary  independence,  unless  she  re- 
mained in  the  potesiaa  of  her  father.  Thus  the  wife,  like  the 
husband,  kept  her  property  separate.  As  both,  therefore, 
might  by  fooUsh  generosity  be  deprived  of  their  propei-ty,  the 
rule  prohibiting  gifts  was  made  applicable  to  both ;  for,  as  was 
said  by  the  Emperor  Antoninus,  the  object  of  marriage  was  the 
satisfiEtction  of  an  honourable  love,  and  not  that  either  husband 
or  wife  should  gain  money  by  it.     (D.  24,  1,  3,  pr.) 

Exceptions. — 1.  Birthday  and  other  presents,  if  moderate  in 
amount,  were  not  prohibited.  According  to  custom,  every  year 
husbands  made  presents  to  their  wives  on  the  Kalends  of  March, 
and  wives  to  their  husbands  on  the  Saturnalia.  (D.  24,  1, 
31,  8.) 

2.  Gifts  were  valid  if  they  were  not  to  take  effect  until  the 
dissolution  of  the  marriage.  A  gift  made  in  contemplation  of 
an  immediate  divorce  was  valid ;  but  was  prohibited  if  made 
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with  reference  to  a  future  possible  divorce.     (D.  24,  1,  -61 ; 
D.24,  1,  62;  D.  24,  1,12.) 

3.  Gifts  were  not  prohibited  unless  they  made  the  giver 
poorer,  and  also  the  receiver  richer.    (D.  24,  1,  25.) 

Illustraiumi. 

A  husband  refuses  a  legacy  or  inheritanoe,  which  thereby  goes  to  his  wife.  Although 
the  husband  did  this  by  way  of  gift,  the  wife's  title  is  perfect.  The  renunciation  does 
not  take  from  the  husband's  property,     p.  24.  1,  5,  18  ;  D.  24, 1,  5,  1 4.) 

Either  husband  or  wife  may  grant  to  the  other,  as  a  gift,  a  burial-place.  (D.  24,  1, 
5,  8  ;  D.  24,  1,  5,  9.)  A  gift  to  a  wife  of  a  valuable  tombstone  is  not  void,  but  the 
property  in  it  remains  in  the  husband  until  a  dead  body  is  placed  there,  and  the  place 
becomes  devoted.     The  gift  does  not  enrich  the  wife.     (D.  24, 1,  5,  10.) 

A  husband  may  present  a  slave  to  his  wife  with  a  view  to  manumission,  although 
indirectly  this  was  a  gift  of  the  valuable  rights  of  patronage.     (C.  5,  16,  22  ;  D.  24, 

1,  9,  1.) 

Either  husband  or  wife  may  have  the  use  of  the  other's  slaves,  or  of  a  dwelling- 
house,  gratuitously.     (D.  24,  1,  8.) 

Either  party  may  surrender  to  the  other  a  thing  pledged  to  the  other  without  a 
consideration,  the  debt  not  being  thereby  extinguished.     (D.  42,  8,  18.) 

Gifts  by  a  wife  to  her  husband,  to  enable  him  to  acquire  any  public  dignity,  are 
valid.  Hence  gifts  to  defray  the  expenses  of  standing  for  oflSce  or  of  the  games. 
D.  24,1,42;  D.  24,  1,  40.) 

Confirmation  of  invalid  gifts, — The   prohibition  did  not  ex- 
tend beyond  the  lifetime  of  the  parties;  after  the  marriage 
was  at  an  end,  gifts  might  take  effect.     Therefore,  just  as 
a    gift    made    before    marriage,    to    take    effect    only  after 
marriage,   was    declared  void,   so  a  gift  during  marriage  to 
take   effect  after  the  marriage  was  dissolved  by  the  death 
of  one  of  the  parties,  was  valid.     (D.  39,  6,  43;  D.   24,  1, 
9,  2;   D.  24,  1,  11,  pr.)    A  husband  or  wife,  therefore,  hav- 
ing made  gifts  to  the  other,  could  confirm  them  by  Will.     It 
became  usual  to  insert  in  wills  a  clause  to  that  effect,  when 
it  was  desired  that  gifts   made   during  marriage   should  be 
retained.     At  length  Antoninus,  before  coming  to  the  throne, 
in  the  reign  of  Severus,  carried  a  Senatus  Consultum  to  the 
effect  that  all  gifts  invalid  during  the  marriage  should  become 
valid  on  the  death  of  the   donor,  unless   expressly  revoked 
during  life,  or  by  testament.     (D.  24,  1,  32,  2.)     A  question, 
however,   arises  where  property  was  not  given,  but   only  a 
promise  made.     Can  the  promise  be  enforced  against  the  heir 
of  the  deceased  ?     There  was  a  difference  of  opinion  between 
the  two  great  classical  jurists,  Papinian  and  Ulpian.     Papinian 
held  that  the  Senatus  Consultum  appHed  only  to  gifts  of  things, 
and  that  an  invaUd  promise  was  not  made  obHgatory  by  the 
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death  of  the  promiser.  (D.  24,  1,  23.)  Ulpian,  however, 
expKcitly  held  that  a  stipiJation,  for  example,  for  an  annuity, 
could  be  enforced  after  the  death  of  the  promiser,  if  he  had  not 
withdrawn- from  it  in  his  Ufetime.  (D.  24,  1,  33,  pr. ;  D.  24,  1, 
33,  2.)  Justinian  decided  not  merely  that  all  such  promises 
should  be  enforced,  but  that  even  a  mortgage  or  pledge  by  the 
husband  of  the  things  promised  should  not  be  considered  an 
impHed  revocation  of  the  gifts.  (Nov.  162,  1.)  Previous  to 
this  time  pledging  a  thing  had  been  construed  as  a  tacit 
revocation.     (C.  5,  16,  12 ;  D.  24,  1,  32,  5.) 

In  certain  cases,  however,  death  did  not  operate  as  a 
ratification. 

(1.)  If  the  parties  were  divorced,  or  even  permanently 
separated  without  a  formal  divorce,  and  not  re-married  before 
death.     (D.  24,  1,  62,  1 ;  D.  24,  1,  32,  1 ;  D.  24,  1,  32, 19.) 

(2.)  If  the  donee  or  receiver  of  the  gift  died  first,  or  were 
reduced  to  slavery.     (D.  24,  1,  32,  6  ;  D.  24,  1,  32,  18.) 

(3.)  Such  confirmed  gifts  were  subject  to  the  rules  applicable 
to  gifts  made  mortis  causa.  Therefore  both  donor  and  donee 
must  have  a  capacity  to  give  and  receive  at  the  time  of  death. 
(C.  5, 16,  24 ;  D.  24, 1,  32,  7 ;  D.  24,  1,  32,  8.) 

(4.)  Justinian,  in  the  Code,  required  the  gift  to  be  expressly 
confirmed  by  will  if  it  exceeded  the  amoimt  that  required 
registration;  but  the  provision  was  repealed  in  the  Novels. 
According  to  the  latest  law,  such  rifts  took  effect  up  to  the 
amount  that  did  not  require  regStration,  but  beyond  that 
amount  were  invalid.     (C.  5, 16,  25 ;  Nov.  162,  1,  2.) 

Extension  op  Investitive  and  Transvestitive  Facts. 

We  may,  with  Savigny,  regard  Agency  as  an  extension  of 
investitive  and  transvestitive  facts.  It  is  convenient,  in  the 
first  instance,  to  assume  that  a  transvestitive  fact  operates 
universally — that  anybody  may  become  the  owner  of  anything. 
Thereafter  the  qualifications  to  which  this  statement  is  subject 
may  be  enumerated, — the  persons  that  cannot  be  owners,  and  the 
things  that  cannot  be  the  objects  of  ownership.  But  the  trans- 
vestitive facts  admit  of  extension  as  well  as  restriction.  Thus, 
if  A  inancipates  a  slave  to  B,  B  becomes  owner,  and  that  is  the 
simple  form ;  but  if,  in  consequence  of  the  mancipation,  not  B, 
but  C  becomes  owner,  then  we  have  a  transvestitive  fact  oper- 
ating in  favour  of  C,  who  has  taken  no  part  in  the  transaction.  We 
may  regard  this  as  an  extension  of  the  simple  transvestitive  fact. 
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Did  the  Bomnn  Law  reoogniae  any  such  eztenfiion — any 
agency  T  In  answering  this  question  a  distinction  of  mudi 
importance  and  constant  rectirrence  appears  in  Yiew,  It  is 
that  between  the  old  formal  and  the  newer  non-formal  modes 
of  conveyance.  In  respect  of  the  former,  no  agency  was  pos- 
sible except  through  slayes  or  persons  in  an  analogous  state ; 
but  in  respect  of  the  informal  modes  of  conveyance,  such  as 
delivery,  agency  was  permitted  universally. 

I.  Agency  in  respect  of  the  formal  transvestitive  &cts. 

We  acquire  things  not  only  ourselves  directly,  but  also  by  means  of  those 
that  we  have  in  owxpotestas  [manus  or  manciptum],  and  also  of  those  slaves 
in  whom  we  have  a  usufruct ;  and,  further,  of  freemen  or  slaves  bdonging  to 
others  that  we  possess  in  good  faith.  Let  us  looL  into  these  cases  narrowly 
one  by  one.    (J.  2,  9,  pr. ;  G.  2,  86.) 

1.  Slaves  and  persons  subject  to  potestas,  manw,  or  mancipium. 
And,  further,  all  that  [your  children  in  fotestatey  and  all  that]  your  slaves 

[receive  by  mancipatio  or]  obtain  by  -mere  delivery  {tradiHo\  all  rights 
that  they  acquire  by  stipulation'  or  on  any  other  ground  whatever,  all  are 
acquired  for  you,  and  that  though  you  knew  it  not,  or  even  against  your  will : 
for  the  slave  that  is  in  your  fotesUts  can  hsve  nothing  of  his*  own.  And, 
therefore,  if  he  is  appointed  heir,  he  cannot  ent^  on  the  inheritance  except 
at  your  bidding ;  and  if  at  your  bidding  he  does  enter,  it  is  for  you  he  acquires 
the  inheritance,  just  as  if  you  had  been  appointed  heir.  And  so  also  with  a 
legacy.    (J.  2,  9,  3 ;  G.  2,  87.) 

But  we  must  bear  in  mind  that  wh«i  a  slave  belongs  to  one  man  in  bonisy 
and  to  another  ex  jure  Quiritium,  all  that  is  acquired  through  that  slavey  on 
any  ground,  goes  to  the  owner  in  bonis,    (G.  2,  88.) 

And  not  only  property  {prof^etas)  is  acquired  for  you  by  persons  in  your 
potestasy  but  also  possession.  For  when  they  have  gained  possession  of  a  thing, 
that  possession  is  held  to  be  yours.  And  thus,  by  means  of  them,  the  time  for 
usucapio  or  longi  temporis  possessio  begins  to  run.    (J.  2,  9,  3  ;  G.  2,  89.) 

But  as  regards  persons  in  manu  or  in  mancipio^  though  by  means  of  them 
you  acquire  property  on  any  ground,  just  as  through  persons  in  yoxxr  potestas, 
yet,  whether  you  acquire  possession  is  usually  questioned,  because  they  them- 
selves are  not  in  your  possession.    (G.  2,  90.) 

2.  Slaves  possessed  in  good  &ith. 

The  same  decision  has  been  come  to  with  regard  to  a  person  in  good 
faith  in  your  possession,  and  that  whether  he  is  free  or  another  man's  slave. 
For  the  decision  as  to  him  that  has  the  usufruct  holds  with  regard  to  the 
possessor  in  good  faith  too.  All  he  acquires,  therefore,  on  any  ground 
outside  those  two,  belongs  either  to  himself  if  he  is  free,  or  to  his  master  if 
he  is  a  slave.    (J.  2,  9,  4  ;  G.  2,  92.) 

"Oateide  thooe  two."— For  the  meaning  of  this,  see  the  following  extract^ 
**  3.  Slaves  held  in  usufruct." 

But  if  the  possessor  in  good  faith  has  come  by  usucapio  to  own  the  slave, 
and  thus  to  be  his  master,  then  all  the  slave  acquires  on  any  ground  goes  to 
him  as  his  master.    (J.  2,  9,  4  ;  G.  2,  93.) 
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But  he  that  has  the  usufruct  cannot  become  owner  by  usucapioj  in  the 
first  place,  because  he  is  not  possessor,  but  has  only  the  right  of  use  and 
enjc^ment ;  and  in  the  second  place,  because  he  knows  that  the  slave 
belongs  to  another.  And  it  is  not  property  alone  that  you  acquire  by  means 
of  slaves  in  whom  you  have  a  usufruct  or  who  are  in  good  faith  in  your 
possession,  or  by  means  of  a  free  person  in  good  faith  in  your  service,  but 
possession  as  wdL  With  regard  to  the  person  of  both  slaves  and  freemen, 
we  speak  in  accordance  with  the  limitation  just  set  forth ;  viz.,  that  the 
possession  must  have  been  gained  by  them  either  with  your  property  or 
by  their  own  exertions.    (J.  2,  9,  4.) 

3.  Slaves  held  in  nsufruct. 

As  r^[ards  slaves  held  by  you  only  in  usufruct,  it  has  been  decided  that  all 
they  gain  with  your  property  or  by  their  own  exertions  is  added  to  your  estate: 
but  all  they  gain  on  other  g^unds  than  those  belongs  to  the  master  that 
owns  them.  And  therefore  if  such  a  slave  is  appointed  heir,  or  any  legacy  is 
left  him,  or  gift  bestowed  on  him,  it  is  acquired  not  for  the  man  that  has  the 
usufruct,  but  for  the  master  that  owns  him.    (J.  2,  9,  4.) 

n.  Non-formal  transvestitive  facts. 

From  all  this,  then,  it  appears  that  through  freemen  neither  subjected  to 
your  power  nor  possessed  by  you  in  good  faith,  and  also  through  other  men's 
slaves  in  whom  you  have  neither  the  usufruct  nor  lawfrd  possession,  you  can 
in  no  case  acquire.  And  this  is  the  meaning  of  the  saying  that  through  an 
outsider  nothing  can  be  acquired. 

To  this  there  is  one  exception.  For  it  is  held  that  through  a  free  person — 
a  procurator,  for  instance — ^you  can  acquire  possession,  not  only  knowingly, 
but  even  in  ignorance,  as  was  settled  by  a  constitution  of  the  late  Emperor 
Severus.  And  by  possession  of  this  sort  you  acquire  ownership  even,  if  it  was 
the  owner  that  delivered  the  property ;  or  if  not,  you  can  acquire  it  by  usucapion 
or  Umgi  iemporis  praescriptio,    (J.  2,  9,  5  ;  G.  2,  95.) 

It  makes  no  difference  whether  the  owner  in  person  delivers  the  property 
to  another,  or  whether  some  one  else  delivers  it  by  his  wish.    (J.  2,  i,  42.) 

And  on  this  principle,  if  any  one  is  allowed  by  the  owner  to  manage  his 
business  freely,  and  he  in  the  course  of  business  sells  goods  and  delivers 
them,  he  thereby  makes  them  the  property  of  the  receiver.    (J.  2,  i,  43.) 

lUmirationi. 

'Htiiu  and  Graius  bought  land,  which  was  delivered  to  Titins  partly  for  himself  and 
pirtly  as  ihe  agent  of  Gaius.  By  this  delivery  Gains  becomes  part  owner  of  the  land. 
(D.  41,  1,  20,  2 ;  C.  4,  27,  1  ;  C.  7,  82,  8.) 

Sempronius  takes  delivery  of  a  slave  from  Maevins  with  the  intention  of  holding 
it  for  Julia.  Julia  afterwards  hears  of  the  transaction.  From  that  moment  she 
begins  to  acquire  by  U8ucapi4>.    (C.  7,  32.  1.) 

Tttios,  the  agent  of  Julius,  at  his  request  buys  a  farm,  and  takes  delivery  of  it  in 
the  name  of  Julius.  That  delivery  immediately  vests  the  ownership  in  Julius,  even 
before  he  knows  that  the  delivery  has  actually  taken  place.  (D.  41,  1, 13,  pr.)  If, 
boveTer,  Titius  bou^t  the  farm  without  any  special  order,  Julius  does  not  become 
owner  nntil  he  hears  of  the  transaction,  and  ratifies  it.     (D.  41,  2,  42,  1.) 

The  distinction  between  formal  and  non-formal  Investitive 
Facts  pervades  the  whole  Roman  Law.  It  appears  in  the  manu- 
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mission  of  slaves,  adoption,  conveyance  of  property,  contract, 
inheritance,  and  procedure.  Everywhere  the  Roman  Law  pre- 
sents the  same  characteristics.  In  antiquity  it  was  characterised 
by  a  spirit  of  intense  formalism — a  spirit  emulated  by  the  jurists 
in  the  narrow  pedantry  of  their  interpretation.  The  forms 
or  ceremonies  had  doubtless  at  some  remote  period  a  real  sig- 
nificance, if  for  nothing  else,  as  symbolising  an  almost  super- 
stitious reverence  for  law.  These  forms  had  also  a  marked 
utility  among  a  people  to  whom  the  art  of  writing  was  unknown 
as  an  instrument  in  the  transactions  of  daily  life.  It  followed 
that  no  one  could  be  affected  by  the  forms  except  the  persons 
that  actually  took  part  in  the  ceremony.  Hence  the  general 
rule,  that  in  no  legal  transaction  could  one  freeman  represent 
or  act  for  another.  The  only  exception  was  in  the  case  of 
slaves,  and  other  persons  subjected  t.o  a  qualified  ownership. 
But  in  the  course  of  time,  as  the  law  paid  less  attention  to 
forms,  and  more  to  the  meaning  and  intention  of  parties,  the 
rule  of  the  civil  law  was  felt  as  an  inconvenience  as  well  as  an 
anomaly.  Thus  it  was  held  that  any  one  could  acquire  posses- 
sion by  another,  so  that  the  possession  of  A  should  be  held  to 
be  the  possession  of  B.  In  the  later  period  of  the  Roman  Law 
delivery  of  possession  (traditio)  became  the  exclusive  mode  of 
conveying  property ;  and  thus,  as  Justinian  states,  ownership 
could  be  acquired  not  only  by  slaves,  but  by  any  free  person. 

Remedies. 

A.  Remkdikb  nr  bibpict  of  Righto  akd  Duths. 

First,  Rights  to  moveables.  (Ru  $e  nu>vente$,  and  ret  mobilei,) 
L  TuxtT— Actio  FurH,  This  is  the  remedy  against  the  thief.  It  is  concurrent  with 
other  actions,  such  as  the  ordinary  actions  for  recovering  ownership  {vincUeatio,  actio  ad 
exhibendum),  but  generally  these  would  only  be  resorted  to  when  the  stolen  article 
{resfurtiva)  was  in  the  possession  of  a  person  innocent  of  the  theft.  The  actio  furU  is 
cumtdative  with  the  condictio  furtiva,  an  action  whose  characteristics  will  be  presently 
described.     (D.  13,  1,  7, 1.) 

The  actio  furti^  whether  brought  for  twofold  or  for  fourfold  the  loss,  looks 
only  to  the  recovery  of  the  penalty.  For  the  recovery  of  the  thing  itself  the 
master  has  a  remedy  outside  this — ^by  vindicaiiOy  namely,  or  condictio,  Vindi- 
catio  is  the  remedy  against  the  possessor,  whether  that  is  the  thief  or  some 
one  else.  Condictio  lies  against  the  thief  himself  or  his  heir,  although  he  is 
not  the  possessor.    (J.  4,  i,  19.) 

1.  ThepmaUy  for  theft  varied  according  as  the  thief  was  or  was  not  caught  in  the 
act.  Hence  a  distinction  between  manifest  and  non-manifest  theft  (Furtum  mani- 
festum  and  nee  manifettum,)    The  standard  of  punishment  was  thus  determined  with 
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»  regard  to  tlie  feelingB  of  vengeance  that  might  be  expected  to  actuate  a  sufferer 
tddng  into  his  own  hands  the  punishment  for  the  depredations  on  his  property. 

The  penalty  for  a  thief  taken  in  the  act  {matdfesH  furti)  was  by  the  statute 
of  the  XII  Tables  capital.  For  a  freeman  was  scourged,  and  adjudged  to 
him  from  whom  he  had  stolen.  But  whether  he  was  made  a  slave  by  being 
so  adjudged,  or  was  put  in  the  position  of  a  debtor  assigned  to  a  creditor 
(adjudicaius)^  was  a  question  among  the  older  writers.  A  slave,  again,  was 
scourged  in  like  manner  and  put  to  death.  But  afterwards  the  harshness  of 
the  penalty  was  censured  ;  and  for  a  theft  by  a  slave  as  well  as  by  a  freeman 
the  remedy  fixed  by  the  Praetor's  edict  was  an  action  for  fourfold  the 
amount    (G.  3,  189,  190.) 

For  a  thief  not  taken  in  the  act  {fuc  manife5ti\  the  penalty  imposed  by 
the  statute  of  the  XII  Tables  was  an  action  for  twofold  the  amount ;  and  this 
the  Praetor  retains.    (G.  3,  190.) 

The  penalty  for  theft  is,  where  the  thief  is  taken  in  the  act — fourfold, 
whether  he  be  slave  or  free  ;  where  he  is  not — twofold.    (J.  4,  i,  5.) 

What  is  manifest  theft  {Fwriwn  manifutum)  t 

Furtum.  manifestum^  some  have  said,  is  theft  detected  while  it  is  still 
bemg  committed.  Others  go  further  and  say  that  it  is  theft  detected  while 
the  thief  is  still  on  the  spot  where  it  is  committed :  for  instance,  if  olives  are 
stplen  in  an  olive-grove  or  grapes  in  a  vineyard,  as  long  as  the  thief  is  in 
that  olive-grove  or  vineyard  ;  or  if  in  a  house,  as  long  as  the  thief  is  in  that 
house.  Others  again  go  still  further,  and  say  that  a  theft  must  be  called 
manifestum  if  detected  before  the  things  stolen  have  been  carried  to  the 
place  where  the  thief  meant  to  carry  them.  And  others,  going  further  still, 
say  whenever  the  thief  is  seen  holding  the  thing  stolen.  This  last  opinion 
has  not  been  accepted.  And  even  the  opinion  of  those  that  think  that  until 
the  things  stolen  have  been  carried  to  the  place  meant  for  them  by  the 
thief,  the  theft,  if  detected,  is  2i  furtum  manifestum^  has  been  disapproved 
by  most.  For  it  raises  doubts  as  to  the  limit  of  time  to  be  set,  whether  one 
day  or  more  ;  a  point  that  comes  in,  because  often  the  thief  means  to  carry 
things  stolen  in  one  State  into  other  States  or  provinces.  Therefore,  of  the 
two  opinions  first  stated,  one  or  other  is  the  approved  one ;  and  most  prefer 
the  latter.     (G.  3,  184.) 

A  fur  manifestus  is  what  the  Greeks  call  gT  durofutptfj.  And  the  term 
mdudes  not  only  the  thief  taken  in  the  very  act,  but  also  the  thief  taken  on 
the  spot  where  the  theft  is  committed  ;  for  instance,  if  he  has  committed  a 
theft  in  a  house,  and  is  taken  before  he  goes  out  of  the  door ;  or  in  an  olive 
grove,  or  vineyard  of  olives  or  grapes,  and  is  taken  while  still  in  that  olive 
grove  or  vineyard.  And  even  further  than  this  the  term  furtum  tnanifestum 
must  be  extended.  For  so  long  as  the  thief  is  seen  or  taken  still  holding 
the  thing  stolen,  and  that  whether  in  private  or  in  public,  by  its  o^^ner  or 
by  any  one  else,  before  he  has  reached  the  place  where  he  meant  to  carry 
the  thing  and  lay  it  down,  he  is  a  fur  manifestus.  But  if  he  has  carried  it 
to  the  point  to  which  he  meant  to  carry  it,  although  he  is  taken  with  the 
thing  stolen  in  his  possession,  he  is  not  2,  fur  manifestus,    (J.  4,  i,  3.) 

V^zX  furtum  nee  manifestum  is,  appears  from  what  we  have  said.  For 
all  that  is  not  manifestum  is  nee  manifestum,    Q.  4,  i,  3 ;  G.  3,  185.) 
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The  penalty  was  doable  or  qoadrnple— wliat  ?  A  difFerenoe  existed  idieo  tlie 
owner  {^daawMid)  sued  the  thie^  and  when  any  other  person  hiterested  in  the  property 
did  BO. 

(1.)  The  owner,  as  a  general  rule,  was  confined  to  the  price  or  real  yalne  of  the 
stolen  property.    (D.  47,  2,  80, 1.)   {f^(m  quod  inUrest,  ted  rei  verum  pretium.    D.  47, 

(2.)  A  person,  not  an  owner,  haTing  a  right  to  sne  a  thie^  reooyers  donhle  idiat  he 
loses  by  the  theft,  not  twice  the  worth  of  the  artSde  stolen,     p.  47,  2,  80,  1.) 

A's  female  slave  is  stolen  from  him  and  sold  by  the  thief  to  B,  an  inno- 
cent purchafler,  who  gives  the  thief  two  ourti.  The  slave  is  again  stolen  by  Atttos, 
who  is  sued  both  by  A  and  B.  What  penalties  will  each  recover?  A  obtains  double 
the  value  of  the  slave,  B  doable  the  valae  of  his  interest  (chcpjum  quanti  ejtu  nUerttty, 
The  owner  measures  by  the  ownership,  the  possessor  by  the  possession.  (D.  47, 2,  74.) 
.  The  valae  of  the  thing,  if  it  afterwards  perishes  or  is  deteriorated,  b  taken  as  it 
was  at  the  time  of  the  theft  But  if  its  value  is  enhanced  between  the  time  of  the  theft 
and  the  commencement  of  the  action,  its  maximum  value  is  taken.     (D.  47,  2,  50.) 

Thus,  a  thief  steals  a  child,  and  is  sued  by  the  owner  when  the  child  has  grown  up : 
the  measure  of  damages  U  not  the  value  of  the  child,  but  the  highest  value  of  ^e 
adult ;  because  it  would  be  monstrous  to  give  the  thief  the  benefit  of  any  change  result- 
ing from  his  own  wrong.     (D.  47,  2,  67,  2.) 

The  owner,  also,  can  add  remote  damages. 

Thus,  A  has  sold  an  article  to  B,  which  he  is  bound  to  give  to  B  by  a  day  named 
under  a  penalty.  Before  the  day,  the  article  is  stolen,  and  A  has  to  pay  the  penalty. 
He  recovers  from  the  thief  twice  what  he  has  had  to  pay.     (D.  47,  2,  67,  1.) 

A  slave  instituted  heir  is  stolen.  The  thief  must  pay  twice  the  value  of  the  inherit- 
ance, as  well  as  twice  the  value  of  the  slave.     (D.  47,  2,  52,  28.) 

When  securities  are  stolen  {tabulae  vd  oauiionet)^  the  thief  must  pay  double  or 
quadruple,  not  merely  the  value  of  the  material,  but  of  the  sums  for  which  the  docu- 
ments were  the  securities.  (D.  47,  2,  27.)  It  makes  no  difierence  if  the  documents 
are  cancelled  (D.  47,  2,  82,  8),  unless  there  is  other  valid  evidence.     (D.  47,  2,  27,  2.) 

2.  The  acUo  furti  may  be  brought  by  the  heirs  of  the  injured  person,  but  not  offctinM 
the  heirs  of  the  thief,  because  the  action  is  penal     (D.  47,  2,  41,  1 ;  C.  6,  2,  15.) 

8.  Aggravated  theft  (De  incendio,  ruma,  na/ufragio^  rate^  none  expugnaia,  (D. 
47,».) 

When  the  theft  was  committed  from  a  building  on  fire,  a  house  fallen  down,  a 
shipwreck,  or  a  boat  or  ship  attacked  by  force,  the  thief  was  liable  to  a  fourfold 
penalty  if  the  action  were  brou|^t  within  the  year,  but  after  that  time  only  to  a  single 
penalty.    The  words  of  the  edict  are  given.     (D.  47,  9,  1,  pr.) 

The  Praetor  says— If  it  is  alleged  that  a  man,  after  a  fire,  the  fall  of  houses,  or  a 
shipwreck,  or  by  the  violent  capture  of  a  boat  or  ship,  has  carried  off  any  plundcsr,  or 
has  wilfully  resetted  it,  or  has  under  these  circumstances  inflicted  any  damage  on  any 
one,  against  that  man  I  ?nll  give  a  remedy— if  within  a  year  from  the  first  time  there 
is  power  to  try  the  case,  then  for  fourfold  the  loss  ;  if  after  a  year,  then  for  the  loaa 
simply.' 

The  edict  also  includes  buildings  adjacent  to  those  that  are  burned  or  have  faUen 
down.  (D.  47,  9, 1,  8.) 

Naufragium  includes  what  is  cast  ashore  at  the  time  of  a  wreck,  but  not  when  an 
interval  has  el^wed.     (D.  47,  9,  2 ;  D.  47,  9,  5.)     What  is  stolen  on  the  shore,  not 

'  Praetor  ait :  "  In  eum  qui  ex  incendio,  ruina,  naufragiOf  rate,  nave  expugnata,  quid 
rapuisee,  reeepiest  dolo  male,  damnive  quid  in  hit  rebut  deditte  dicetur,  in  quadruplum 
in  anno,  quo  primum  deeare  experiundi  potettat  fiterit :  pott  annum  in  timplum  judi- 
cium dabo," 
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mder  the  exdtement  of  tbe  shipwreck,  fidls  under  fhe  head  of  simple  theft     (D.  47, 
9,  «,  pr.  ;  D.  47,  »,  8,  6 ;  D.  47,  9,  4.) 

JtaOe  vd  nave  empv^gnata  is  when  a  bo*t  or  yessel  is  attacked  by  pirates  or  robbers, 
and  things  are  stolen  either  by  them  or  by  others  under  ooTer  of  the  tomnlt.     (D.  47, 

n.  Other  actions  in  case  of  theft. 

Of  thefts  there  are  [according  to  Servius  Stdpicius  and  Masurius  Sabinus, 
four  kinds,  manifestum  and  nee  mani/estumy  conceptum  and  oblatum.  But 
Labeo  makes]  two  kinds  only,  manifestum  and  nee  manifestum;  for  eonceptum 
and  oblatum  are  rather  species  of  procedure  attaching  to  theft  than  lands  of 
thefts.  [And  this  is  certainly  the  truer  view,  as  will  appear  below.]  Q.  4,  i, 
3;  G.3,183.) 

1.  Fmiwm  txmeq/tvm.  An  action  against  the  possessor  (whether  innooent  or  not) 
of  stohm  goodsL 

The  term  furtum  eonceptum  is  applied  when  in  a  man's  house,  before 
witnesses,  something  that  has  been  stolen  is  sought  and  found.  For  against 
him  there  is  a  special  action,  even  although  he  is  not  the  thief,  called  the 
actic  (furtt)  eoncepii,    (J.  4,  i,  4 ;  G.  3,  186.) 

2.  Fwrtwm  oUatinm,    Imposing  stolen  goods  on  one  to  escape  the  former  action. 

The  term  furtum  oblatum  is  applied  when  something  that  has  been  stolen 
is  brought  to  you  by  some  one,  and  is  found  on  formal  search  in  your  house, 
especially  if  brought  to  you  with  the  intention  that  it  shall  be  found  in  your 
house  and  not  in  the  giver's.  For  you,  in  whose  house  it  is  found  upon  a 
formal  search,  have  a  special  action  against  the  man  that  brought  it, 
although  he  may  not  be  the  thief.  And  this  is  the  actio  oblati,  (J.  4,  i,  4  ; 
G.  3,  187.) 

The  penalty  in  the  actiones  eoncepti  and  oblati  is  by  the  statute  of  the 
XII  Tables  threefold.  And  the  same  penalty  is  stiD  enforced  by  the 
Praetor.    (G.  3,  191.) 

3.  Actia  frokitil^  fwrii.    Kesisting  the  search  for  stolen  goods. 

There  is  also  an  actio  prokibiti  furti  against  the  man  that  prevents 
another  when  wishing  to  search  for  stolen  goods.    (G.  3,  188.) 

This  actio  prokibiti  is  for  a  fourfold  penalty,  and  was  brought  in  by  the 
Praetor's  edict.  But  the  statute  fixes  no  penalty  on  that  accoimt ;  it  only 
orders  the  man  that  wishes  to  search  to  go  naked  to  the  search,  girt  with  a 
linen  girdle  and  holding  a  flat  dish ;  and  if  he  finds  any  stolen  goods,  the 
statute  declares  it  a  case  of  furtum  manifestum.    (G.  3,  192.) 

What  the  linen  girdle  is  has  been  questioned.  But  the  truer  view  is  that 
it  b  a  kind  of  decent  covering  for  the  man's  loins.  And  so  the  whole 
statute  is  absurd.  For  the  man  that  prevents  another  from  searching  with 
his  clothes  on,  will  also  prevent  him  from  searching  with  his  clothes  off; 
and  aU  the  more  that  if  die  thing  is  sought  and  found  in  that  fashion,  he 
will  be  made  liable  to  a  greater  penalty.  And  again,  it  is  absurd  to  order 
\am  to  hold  a  flat  dish.  For  whether  the  aim  was  to  keep  the  hands  of 
the  holder  engaged  so  that  he  could  not  slip  in  anything,  or  to  supply  him 
with  a  dish  whereon  to  place  what  he  found,  neither  aim  is  attained  if  the 
tiling  sou^t  for  is  of  such  a  size  or  nature  that  it  could  neither  be  slipped  in 
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nor  placed  upon  the  dish.  This  assuredly  is  undoubted,  that  a  dish  of  any 
material  satisfies  the  statute.    (G.  3,  193.) 

Yet  because  the  statute  ordains  that  a  theft  so  discovered  (viz.,  by  the 
search  lance  et  licid)  is  a  furium  mani/estum,  there  are  some  writers  that 
say  ihaX  furium  manifestum  is  of  two  kinds — statutory  and  natural ;  statutory 
being  that  of  which  we  are  speaking ;  natural,  what  we  have  set  forth  above. 
But  in  truth  furtum  manifestum  is  natural ;  for  no  statute  can  turn  a  fur 
nee  manifestus  into  a  fur  manifestus  any  more  than  it  can  turn  him  that  is 
no  thief  into  a  thief,  or  him  that  is  not  an  adulterer  or  a  man-slayer  into  an 
adulterer  or  man-slayer.  But  what  the  statute  can  do  is  this — it  can  ordain 
that  a  man  shall  be  punished  exactly  as  if  he  had  been  guilty  of  theft  or 
adultery  or  manslaughter,  although  really  guilty  of  none  of  them.  (G.  3,  194.) 

There  is  also  an  actio  proMbiti  furti  against  the  man  that  prevents 
another  from  searching  for  stolen  goods  when  he  wishes  to  do  so  in  the 
presence  of  witnesses.  Besides,  a  penalty  is  fixed  by  the  Praetor's  edict  to 
be  enforced  by  the  actio  furti  non  exhibiti  against  the  man  that  has  not  pro- 
duced stolen  goods,  when  sought  for  and  found  in  his  possession.    (J.  4,  i>  4.) 

But  these  actiones,  furti  concepti,  furti  oblati,  furti  prohibiti^  and  also 
furti  non  exhibitiy  have  fallen  into  disuse.  For  the  search  for  stolen  goods 
is  not  now-a-days  conducted  with  the  old  formalities.  And  rightly,  therefore, 
as  a  result  of  this,  the  actions  just  spoken  of  have  passed  out  of  common 
use.  For  it  is  plain  beyond  all  dispute  that  all  that  knowingly  receive  and 
hide  stolen  goods  are  liable  to  the  actio  furti  nee  manifesti.    (J.  4,  1,4.) 

4.  Condictio  fwrtiva.     For  the  recovery  of  stolen  goods. 

Since  actions  are  thus  distinguished,  it  is  certain  that  the  plaintiff  cannot 
demand  what  is  his  from  another  by  the  formula,  "  Si  parei  eum  dare 
oportere"  (if  it  appears  that  he  ought  to  give  it).  For  it  cannot  be  said  that 
what  is  the  plaintiff's  ought  to  be  given  him  ;  for  when  a  thing  is  given  to 
any  one,  what  is  meant  is  that  it  is  given  him  to  make  it  his ;  and  what 
is  already  the  plaintifTs  cannot  be  made  any  the  more  his.  Plainly  from 
hate  of  thieves,  however,  and  to  make  them  liable  to  more  actions,  it  is 
provided  that  beside  the  penalty  of  twofold  or  fourfold  damages  in  order  to 
regain  the  thing,  thieves  should  be  liable  to  this  action  too,  "  siparet  eos  dare 
oporterCy^  and  that  although  there  lies  against  them  the  actio  in  rem  also  by 
which  a  man  claims  what  is  his  own.    (J.  4,  6,  14 ;  G.  4, 4.) 

The  only  person  that  could  bring  this  action  was  he  that  was  owner  of  the 
thing  at  the  time  the  action  was  brought.  (D.  13, 1,  1  ;  D.  13,  1,  10,  2.)  It  may 
be  brought  against  the  heirs  of  the  thief.     (D.  13,  1,  5  ;    D.  13,  1,  7,  2.) 

In  another  respect  it  differs  from  the  action  for  theft ;  namely,  that  if  any  one  of 
several  accomplices  is  sued,  the  rest  escape.     (C.  4,  8,  1.) 

The  defendant  is  bound  to  restore  the  thing  if  he  has  it,  or  to  pay  its  value  if  he  has 
not.     (C.  4,  8,  2  ;  D.  13, 1,  8, 1 ;  D.  13,  1,  13  ;  D.  13,  1,  3.) 

III.  Robbery.     Actio  Vi  Bonorum  Raptorum, 
1.  Penalty. 

The  actio  vi  bonorum  raptorum  if  brought  within  a  year  is  for  fourfold, 
after  a  year  for  the  direct  loss  only.  And  this  is  an  cLctio  utilis,  available 
even  if  the  robber  has  taken  but  one  thing,  and  that  the  most  trifling.  The 
fourfold  claim,  however,  is  not  wholly  penal;  for  it  includes  beside  the 
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penalty  the  recovery  of  the  thing  taken,  just  as  in  the  actio  furti  manifesti 
of  which  we  have  spoken.  In  the  fourfold  amount,  then,  the  recovery  of  the 
thing  is  included,  so  that  the  penalty  is  threefold,  and  that  whether  the 
robber  is  arrested  in  his  wrong-doing  or  not.  For  it  is  absurd  that  a 
robber  by  force  should  get  off  more  lightly  than  a  thief  by  stealth.  (J.  4, 
2,  pr.) 

It  must  also  be  remembered  that  a  robber  is  necessarily  a  manifest  thief,  because 
the  exerdse  of  Tiolence  implies  resistance.     (D.  47|  2,  80,  3. ) 

lY.  Damages.     Damnum  injuria. 

This  action  may  be  brought  alternately  with  a  criminal  prosecution. 

It  is  open  to  him  whose  slave  has  been  killed  both  to  proceed  at  private 
law  for  the  damage  done  (under  the  /ex  Aquiliay)  and  to  charge  the  slayer 
with  a  capital  crime.    Q.  4,  3,  1 1  ;  G.  3,  213.) 

1.  The  measure  of  damages. 
Ist  Chapter  of  the  lex  Aquilia, 

These  words  in  the  statute,  "  the  highest  value  he  bore  within  a  year,'' 
mean,  that  if  any  one  kills  a  slave  of  yours  that  at  the  time  limps  or  is 
blind  of  an  eye,  or  maimed,  but  within  a  year  of  his  death  was  sound  and 
valuable,  then  the  slayer  is  bound  to  pay  not  the  value  at  the  time,  but  the 
highest  value  the  slave  bore  within  the  year  preceding.  And  so  one  is 
hable  not  merely  for  the  loss  he  has  inflicted,  but  sometimes  for  far 
more.  And  on  this  ground  it  is  believed  that  the  action  under  this  statute 
is  penaL  It  is  agreed,  therefore,  that  it  cannot  pass  so  as  to  be  brought 
against  his  heir.  It  would,  however,  have  passed  if  damages  were  never 
given  beyond  the  actual  loss.  Q.  4,  3,  9 ;  G.  3,  214.) 
8d  Head  of  the  lex  AquUia. 

It  is  manifest  that,  as  under  the  first  chapter,  a  man  is  liable  if  by  his 
do/us  or  culpa  a  man  or  a  fourfooted  beast  is  killed  ;  so  under  this  chapter  he  is 
liable  for  all  other  damage  caused  by  his  do/us  or  culpa.    (J.  4,  3,  14.) 

But  under  this  chapter  the  amount  of  damage  in  which  the  wrongdoer  is 
condemned,  is  the  value  within  the  last  thirty  days,  not  within  a  year.  And 
even  the  word  "  highest "  is  not  added.  [Some  writers,  therefore,  of  the 
opposite  school,  have  thought  that,  in  so  far  as  relates  to  the  last  thirty 
days,  the  Praetor  was  free  to  insert  in  the/ormula  the  day  on  which  the 
thing  was  of  most  value,  or  another  on  which  it  was  of  less.]  But  Sabinus 
rightly  decided  that  the  damages  must  be  reckoned  just  as  if  here  too  the 
word  "highest"  had  been  added.  For  the  pawgivers]  Roman  conmions, 
who  on  the  proposal  of  the  tribune  Aquilius  passed  this  statute,  contented 
themselves  with  using  the  word  in  the  first  part.    (J.  4,  3,  15  ;  G.  3,  218.) 

Common  to  both  chapters  ;  remote  damages. 

It  has  been  decided,  not  by  the  express  wording  of  the  statute,  but  as  a 
matter  of  interpretation,  that  the  judge  must  reckon,  as  we  have  said,  not  the 
mere  value  of  the  body  that  is  cut  off,  but  further,  all  the  damage  over  and 
above  that  is  done  you  by  the  cutting  off  of  that  body. 

[If  by  the  killing  of  another's  slave  the  master  suffers  damage  greater  than 
the  price  of  the  slave,  that  too  is  reckoned.] 

If,  for  instance,  some  one  appoints  your  slave  his  heir,  and  before  the 
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slave  enters,  by  your  orders,  on  the  inheritance,  he  is  killed  ;  then  it  is  agreed 
that  in  reckoning  the  damage  the  loss  of  the  inheritance  must  be  taken  into 
account 

And,  again,  if  one  of  a  pair  of  mules  or  of  a  team  of  four  horses,  or  one 
of  twins,  is  killed,  or  one  slave  out  of  a  band  of  comedians  or  singers,  the 
reckoning  includes  not  only  the  person  killed,  but  in  addition  the  deprecia- 
tion in  value  of  the  rest    Q.  4,  3,  lo  ;  G.  3,  212.) 

The  Measubs  of  Dam aoeb  is  the  loss  tusUiiied  by  the  negligence  or  wrongf^  act 
of  defendant  ($uan<t  vnUrfuit  rum  e$se  occitum).     (D.  9,  2,  21,  2.) 

A  slAve  whom  his  owner  is  bound  under  a  penalty  to  give  to  a  purchaser  is  killed. 
This  penalty  is  the  measure  of  loss,  if  the  slave  is  wrongfully  killed  before  the  day  he 
is  to  be  deUvered.     (D.  9,  2,  22.) 

A  slave  has  committed  great  fraud  in  his  accounts  with  his  master,  and  the  master 
intends  to  put  him  to  the  torture  to  discover  his  accomplices.  Before  doing  so,  how^ 
ever,  the  slave  is  killed.  The  measure  of  damages  is  the  value  of  the  discovery  to  be 
made  by  the  torture  of  the  slave,  and  not  merely  the  market  value  of  the  slave.  (B.  9, 
2,  28,  4.) 

The  damage  must,  however,  be  certain.  Thus  the  measure  of  damages  in  destroying 
nets  is  not  the  possible  capture  of  fish,  but  merely  the  value  of  the  nets  ;  because  thikt 
IS  the  only  quantity  capable  of  being  determined.     (D.  9,  2,  29,  3.) 

A  pretium  affectionit  was  not  recognised.  Thus,  if  the  slave  killed  happened  to  be 
a  natural  son  of  his  owner,  no  increase  of  damages  could  be  obtained.  {Pretia  rerwm 
non  ex  affectumt,  nee  utilitaU  ainffulorunif  sed  commwUter  fungi.)     (D.  9,  2,  33.) 

2.  A  defendant  denying  his  liability  was  subject  to  a  penalty  of  double  damages. 
(D.  9,  2,  28, 10 ;  C.  3,  85,  4.) 

3.  The  action  is  giveii  to,  but  not  againtt,  the  heirs,  unless  in  so  far  as  the  heir  of 
the  defendant  has  be^  enriched  by  the  wrongful  act  or  negligence.     (D.  9,  2,  28,  8. ) 

Second,  Duties  in  respect  of  self-moving  things  (rea  $e  moventa). 

I.  Pauperies,  The  actio  dt  pauperie  is  noxal  (noxalis  acHo)  ;  that  is,  it  impotei  an 
alternative  duty  on  the  owner  of  cattle  that  has  done  damage  either  to  surrender  the 
animals  or  pay  the  damage.  It  dates  from  the  XII  Tables.  (D.  9, 1, 1.)  The  action 
lies  only  against  the  owner  {dominut),  and  may  be  brought,  not  only  by  the  owner  of 
the  thing  injured,  but  by  the  borrower  of  it,  or  other  persons  interested  in  it.  (D.  9,  1, 
2.)  It  is  given  to  the  heirs  of  the  injured  party,  and  also  against  the  heirs  of  the 
owner  of  the  animal  that  did  the  injury,  if  they  are  owners  by  right  of  succession. 
(D.  9, 1,  1, 17.) 

If  the  defendant  in  an  action  de  pauperie  denies  the  ownership,  and  it  is  proved 
against  him,  he  must  pay  double  the  damage.     (D.  9, 1,  1, 16.) 

IL  The  action  for  double  penalties  on  the  edict  of  the  .^Idiles  bdng  penal  ooiild 
be  brought  by  the  heirs  of  the  sufferer,  but  not  against  the  heirs  of  the  wnmgdoer. 

Third,  Protection  of  rights  to  immoveables  (rea  immobilea), 

L  AcHo  de  termino  moto, 

1.  The  penalty  was  50  aurei  for  each  stone  removed,  and  went  to  ibeJUcua, 

2.  The  action  was  popvlaris  ;  t,  e,,  any  one  could  bring  the  action,  whetiier  the 

person  injured  or  not 
U.  Ejectment  by  force.  Interdict  devietvi  amuOa,  (D.  48, 16.) 
What  penal  actions  were  to  moveables,  interdicts  were  to  immoveables.  The  differ- 
ence in  the  remedy  arises  from  the  difference  in  the  thing.  Moveablee  can  be  furtively 
abstracted ;  immoveables  hardly,  except  by  removing  landmarks.  The  interdict  by 
which  possession  was  restored  to  a  person  that  had  been  disturbed  by  force,  served  the 
same  purpose  ss  the  action  vi  bonorum  raptorum  for  the  robbery  of  moveaUee.  In  the 
case  of  land,  the  effect  of  violence  is  simply  to  remove  the  possessor,  not  to  take  away 
the  land.    Thalt  can  always  be  found,  and  is  beyond  the  reach  of  the  robber.    Henoe, 
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niulo  in  zobbeiy  tlie  law  regards  the  aet  of  violeiice  as  haying  aooompliflhed  its  object, 
and  as  beyond  recall,  and  attempts  only  to  apply  a  very  strong  motive  to  all  men  to 
refrain  from  the  like  acts,  in  the  violent  dispossession  of  immoveables  it  keeps  less  in 
view  the  ponishment  of  the  wrongdoers  than  the  restitution  of  the  possessor.  It  pro- 
ceeds not  by  penal  actions,  but  by  supplying  a  complete  remedy  to  the  sofiSarer. 

1.  The  object  of  the  interdict  is  restitution  of  the  possessor ;  that  the  defendant 
shall  peaceably  sufier  the  possessor  to  resume  possession.  (D.  43, 16,  1,  42.)  If  the 
defendant  has  himself  lost  possesskm,  he  is  condemned  to  pay  a  sum  compensating  the 
possessor  for  his  loss.  (D,  43,  16,  15.)  Although  the  interdict  is  primarily  applicable 
only  to  immoveables,  yet,  if  restitution  is  ordered,  it  will  include  all  the  moveables  on 
the  land  at  the  time  of  ejectment  (D.  43,  16,  1,  32-^8.)  The  dispossessor  is  also 
eompelled  to  restore  the  fruits  he  has,  or  ought  to  have,  gathered.    (D.  43, 16, 1,  40-41.) 

2.  The  interdict  may  be  farouc^t  by  the  heirs  of  the  person  ejected  (D.  43, 16,  1, 
44),  but  not  against  the  heirs  of  the  dispossessor.  The  remedy  against  them  is  an  actio 
m  faOum  for  the  restitution  only  of  what  had  fallen  into  their  possesrion.  (D.  43, 16, 
1,  48 ;  D.  43,  16,  8,  18.) 

3.  Hie  interdict  de  vi  eoUidiana  must  be  brought  within  a  year  from  the  ejectment 
(D.  43,  16,  1,  39  ;  G.  8,  4,  2)  ;  but  by  a  constitution  of  Constantine  the  time  did  not 
run  against  those  who  were  absent.    (C.  8,  5, 1.) 

The  interdict  de  vi  nurmcUa  could  be  brought  at  any  time. 

Justinian  put  both  on  this  footing :  that  both  interdicts  could  be  given  with  all 
their  consequences  within  the  year ;  and  after  the  year,  only  for  that  which  came  to 
the  hands  of  the  person  who  resisted  the  restoration  of  the  possessor. 

III.  Offences  against  the  use  of  an  immoveable. 

1.  AcUo  arborwnfurtim  caeacerum, 

V.  Penalty.  The  XII  Tables  unposed  a  penalty  of  25  a$u9  for  each  tree.  This 
fen  into  disuse,  and  its  place  was  taken  by  the  edict  giving  a  penalty  of  double  the 
daoaage  sustained  (D.  47,  7,  7,  7) ;  i.«.,  double  the  loss  that  the  damage  causes  the 
owner,  including,  therefore,  more  than  the  mere  value  of  the  trees  destroyed.  (D. 
47,  7,  8.) 

3^.  lAkB  all  penal  actions,  it  could  be  brought  by,  but  not  against,  the  heir. 

8°.  If  there  were  more  than  one  person  concerned  in  the  mischief,  each  must  pay 
douUe  the  damage.     (D.  47,  7,  6.) 

4*.  This  action  was  concoirent  with  (1)  actio  damni  imjuna;  (2)  the  interdict  quod 
ti  au$  dam  (D.  47,  7, 11) ;  and  (3)  if  the  trees  were  cut  down,  hurt  faciendi  cauta, 
the  actio  furti  could  be  brought.     (D.  47,  7,  8,  2.) 

2.  AcHo  legit  AgviUae^ooxjld  be  brought  for  injury  to  immoveables  as  well  as  to 
moveables. 

3.  The  special  remedy,  however,  for  that  purpose,  was  the  interdict  quod  vi 
amtdam, 

l^  Tlie  object  of  the  interdict  was  restitutoiy.  The  wrongdoer  was  bound  not  only 
to  p^mit  tiie  old  status  to  be  restored,  but  to  pay  the  expense  of  doing  so,  and  could 
be  condemned  in  a  sum  compensating  the  sufferer  for  the  wrong  done.  (D.  43,  24, 
15,  7.)  If  the  wrongdoer  is  not  in  ix)Bse8sion,  he  is  liable  for  the  expense ;  if  the 
pecaon  who  is  in  possession  was  not  the  wrongdoer,  then  he  is  bound  only  to  suffer 
restitution,  not  also  to  defray  the  cost     (D.  43,  24, 16,  2.) 

T.  The  intradict  coald  be  brought  not  only  by  the  owner,  but  by  any  one  that  had 
an  interest  in  preventing  the  objectionable  acts.    (D.  43,  24, 11, 14 ;  D.  43,  24, 16,  pr.) 

8^.  It  could  be  brought  by  the  heir,  and  against  the  heir  to  the  extent  of  what  was 
m  his  power  to  remedy.     (D.  43,  24,  15,  3.) 

4*.  The  interdict  was  only  for  one  year  (D.  48,  24, 15,  3) ;  but  the  time  did  not  run 
against  minors,  or  those  absent  on  the  service  of  the  State.     (D.  43,  24,  15/  6. ) 

4.  Interdict  u^lKMstcfeeif. 

This  interdict  will  be  described  in  the  proper  place  (pof  «emo) ;  but  here  it  may  be 
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referred  to  as  oocasionally  employed  in  repelling  attempts  to  interfere  with  an  owner 
or  possessor  in  the  free  use  of  his  land.     (D.  48,  16, 11.) 
IV.  Wrongs  by  adjoining  proprietors. 

1.  Interdict  de  arhoribuB  caedendU. — The  object  of  this  interdict  is  to  compel  the 
owner  of  trees  overhanging  his  neighbour's  land  to  cut  them  down,  or  to  permit  him 
to  cut  them  down.     (D.  48,  27,  1,  2.) 

2.  Interdict  de  glande  legenda. — The  object  was  to  compel  the  owner  of  adjoining 
land  to  permit  his  neighbour  to  enter  and  collect  fruits  falling  on  it  every  third  day. 

3.  Actio  aqxjuu  pluvitu  arcendae, — This  action  is  not  in  renif  but  in  penonam,  against 
him  that,  in  respect  of  aqua  pluvia,  has  violated  his  neighbour's  rights.  (D.  89, 
3,  6,  6.) 

It  could  be  brought  only  by  the  owner  of  the  injured  land,  and  only  against  the 
owner  of  the  land  from  which  the  damage  issued.  (D.  39,  3,  3,  4.)  If  a  tenant  com- 
mitted the  wrong,  the  remedy  is  the  interdict  quod  vi  aut  dam.  (D.  89,  3,  5.)  But 
a  tUilit  actio  {aqucte  pluviae  arcendae)  was  given  to  and  against  the  usufructuary  and 
the  empkyUuta.     (D.  39,  3,  23,  1  ;  D.  39,  3,  22,  pr. ;  D.  39,  8,  22,  2.) 

If  the  owner  has  done  the  wrong,  he  must  undo  it  at  his  own  expense  ;  if  he  has  not 
wilfully  done  it,  he  must  permit  the  injured  person  to  remove  the  grievance.  (D.  39, 
3,  6,  7. )  The  defendant  is  only  answerable  for  damage  accruing  after  the  lii  con- 
teaUUa,  not  before  ;  the  proper  remedy  in  that  case  being  ^e  interdict  quod  vi  aut  dam. 
(D.  89,  8,  6,  6 ;  D.  39,  3,  6,  8 ;  D.  39,  3,  14,  3.) 

The  heir  of  the  wrongdoer  may  be  sued.     (D.  89,  8,  6,  7.) 

B.    BSMSDIES  FOB  iNTESTITiyE,  TBANSYBSTITiyB,    DlVEHTITlVB    FaOTB. 

First. — Accession. 

I.  Actio  de  tigno  juncto.  This  action  was  given  by  the  XII  Tables  against  a  per- 
son that  had  built  on  his  own  land  with  the  material  that  he  knew  belonged  to  another. 
(D.  47,  3,  1.) 

II.  The  exceptio  doli  mali  was  the  only  means  by  which  an  innocent  possessor 
could  recover  what  he  had  fixed  to  another's  land.  It  was  thus  no  action,  but  only  a 
defence. 

iSftrortrf.— Transvestitive  Facts. 

I.    Vindicatio. 

Hitherto,  in  the  remedies  that  have  been  enumerated,  it  has  been  assumed  that 
there  was  no  dispute  as  to  ownership ;  that  being  admitted,  the  only  question  was  by 
what  meaoB  the  undoubted  owner  could  assert  his  rights  against  those  that  infringed 
them,  but  without  setting  up  a  rival  title  of  their  own.  We  now  come  to  the  action  in 
which  the  question  of  ownership  itself  could  be  tried  ;  when  the  point  to  be  determined 
is  simply  which  of  two  or  more  claimants  is  the  owner  of  the  property  in  dispute.  In 
this  controversy  the  real  issue  raised  was  whether  an  investitive  or  transvestitive  fact 
existed  in  favour  of  the  claimant ;  and  thus  we  have  to  examine  the  means  by  which 
an  investitive  or  transvestitive  fact  was  established  in  law. 

The  vindicatio  was  the  same  whether  it  applied  to  moveables  or  immoveables  (D.  6, 
1,  1,  1 ) ;  but  it  was  not  the  proper  remedy  in  the  case  of  persons  under  the  potestat 
(D.  6,  1,  1,  2) ;  nor  did  it  apply  to  disputes  concerning  sacred  or  religious  places 
(D.  6,  1,  23,  1) ;  nor  to  those  other  forms  of  ownership  that  have  been  described  with 
their  appropriate  remedies. 

1.  Only  the  owner  {dominus)  can  bring  the  vindicatio.  (D.  6,  1,  23.)  The 
person  invested  with  the  ownership  may  bring  this  vindictUio,  although  by  a  conditicm 
annexed  to  the  investitive  fact  he  is  liable  to  be  divested  of  it  at  a  future  time.  (D.  6, 
1,  41  ;  D.  6,  1,  66 ;  D.  50,  17,  205.) 

A  person  not  actually  invested  with  the  ownership,  although  he  is  in  a  position  to 
demand  investiture,  cannot  bring  the  vindicatio.    Thus  a  purchaser,  before  the  article 
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bonglit  has  been  aotoany  delivered  to  him,  is  confined  to  his  action  against  the  vendor, 
and  cannot  by  vindicatio  recover  the  thing  itself.     fD.  6,  1,  60.) 

2.  Only  the  person  in  possession  of  the  thing  sued  for  is  the  proper  defendant 
in  a  vindkaHo.  (G.  3,  19,  1.)  In  this  instance  the  word  pottessor  is  used  in  its 
largest  signification,  including  not  only  such  a  possessor  as  could  protect  himself  by 
interdict,  but  any  one  that  had  physical  control  over  the  thing,  and  could  restore  it. 
(D.  6,  1,  9.)  To  prevent  injustice,  by  the  setting  up  of  a  sham  possessor  to  defeat  the 
true  owner,  special  precautions  were  required  by  a  constitution  of  Constantino  in  the 
case  of  immoveables.  If  the  possessor  of  an  immoveable  were  not  the  true  owner,  he 
ought  at  once  to  state  in  court  the  name  of  the  real  owner  ;  whether  such  owner  lived 
in  the  same  city,  or  in  the  country,  or  in  another  province.  The  possessor  is  thereupon 
regarded  as  out  of  the  suit,  and  the  owner  is,  within  a  time  to  be  named  by  the  judge, 
to  be  summoned  to  appear ;  and  if  he  fails,  the  plaintiff  is  to  be  put  in  possession — 
reserving,  however,  leave  to  an  absent  owner  to  reopen  the  question.     (C.  8,  19,  2.) 

A  possessor,  who  handed  over  the  property  to  another  to  avoid  judgment,  was 
regarded  as  still  in  possession,  because,  to  use  the  quaint  phraseology  of  Paul,  the 
fraud  18  tantamount  to  possession  {pro  poiteatione  dolus  est),  (D.  60,  17,  131.)  A 
possessor  is  also  responsible  if  he  has  lost  the  thing,  not  intentionally,  but  through 
negligence  ;  thus,  if  he  has  sent  a  ship  to  sea  insufficiently  equipped,  and  it  is  wrecked. 
p.  6,  1,  86,  1.) 

d.  Where  must  the  vindiciUio  be  brought  t  Generally  speaking,  an  action  must  be 
brou^t  in  the  jurisdiction  within  which  the  defendant  lives  {Actor  ret  forvm,  tive  in 
rem^  tive  in  personam  sit  actio,  sequiiwr),  (C.  8,  19,  8)  ;  but  in  actions  in  rem  the 
action  was  required  to  be  brought  in  the  place  where  the  property  was  situated. 
(C.  8,  19,  8.) 

i.  Steps  preliminary  to  the  suit. 

Anciently,  the  elaborate  introduction  of  the  so/cram^ntum  prefaced  eveiy  suit  for 
ownership,  but  that  fell  into  disuse ;  and  indeed,  in  later  times,  the  vindicaHo  itself 
was  very  much  thrust  into  the  background.  The  history  of  this  point  cannot  well  be 
imdentood  until  the  history  of  possessio  is  examined  ;  but  the  following  facts  may  be 
bere  noted.  The  burden  of  proof  rested  upon  the  claimant  {petitor) ;  the  defendant 
was  not  bound  to  show  that  he  had  any  title  whatever.  (G.  8,  81 , 1 1.)  The  defendant 
bad  therefore  an  enormous  advantage,  because,  unless  the  petitor  conclusively  estab- 
lished  his  rights  he  lost  his  action.  Possession  was  thus  made  worth,  if  not  nine,  at 
aQ  events  a  considerable  number  of  points  of  the  law.  The  contest  then  began  for  the 
possession.  The  owner  tried  by  means  of  an  interdict  to  regain  possession ;  and  if 
be  succeeded  in  that  step,  he  seldom  required  to  do  anything  more.  It  was  only  when 
ihe  owner  had  n^lected  his  claim,  or  for  any  other  reason  could  not  demand 
aa  interdict^  that  he  was  obliged  to  appear  as  claimant  {petitor)  in  the  vindicatio, 
(O.  6, 1,  24.)  Now,  what  the  interdict  was  to  immoveables,  that  the  actio  ad  exhi- 
hemdwn  was  to  moveables.  The  purport  of  this  action  was  simply  to  have  the  pro- 
perty in  dispute  produced  in  court ;  but  as  no  one  could  succeed  in  that  who  could  not 
show  some  interest  in  the  property,  the  question  of  ownership  was  virtually  raised,  and 
often  practically  decided,  in  the  preliminary  action.  Such  was  not  its  ostensible  object, 
for  in  reality  the  actio  ad  exhibendum  was  only  a  personal  action,  not  an  action  in  rem 
(D.  10,  4,  8,  8)  ;  but  it  was  a  preliminary  that  often  rendered  it  mmecessary  to  take 
any  further  steps. 

In  an  actw  ad  exhibendum  (for  production)  it  is  not  enough  for  the 
defendant  to  produce  the  object,  but  he  needs  must  produce  also  all  that 
appertains  to  it  {causa  ret).  In  fact,  the  plaintiff  must  have  it  in  the 
same  condition  as  he  would  have  had,  if  the  thing  had  been  produced 
and  handed  to  him  when  first  he  brought  the  actio  ad  exhibendum.  And, 
therefore,  if  by  means  of  the  delays  between,  the  possessor  has  acquired  the 
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thing  by  usucapio,  yet  none  the  less  he  shall  be  condemned  to  restore  it 
And,  besides,  the  judge  ought  to  take  account  of  the  fruits  yielded  during 
the  interval--during  the  time,  that  is,  between  the  plaintiff*s  receiving 
leave  to  go  before  a  judge  and  the  giving  of  the  decision.  If,  however,  the 
defendant  denies  that  he  can  produce  the  thing  at  present,  and  asks  time  to 
do  so,  and  that  seemingly  not  with  intent  to  hinder  justice,  then  time  ought 
to  be  given  him  ;  provided  always  that  he  gives  security  that  he  will  make 
restitution.  But  if  he  neither  produces  the  thing  at  once  in  obedience  to  the 
order  of  the  judge,  nor  gives  security  that  he  will  do  so  hereafter,  then  he 
must  be  condemned  to  pay  a  sum  representing  the  plaintiflPs  interest  in 
having  the  thing  produced  from  the  very  first.    (J.  4)  >7i  3-) 

5.  The  judgment— The  chief  object  of  the  vMietUM  wai  the  restltutioii  of  property 
to  the  owner.  K  the  poeienor  refutes  to  deliyer  up  the  property  when  judgment  is 
given  against  him,  the  Buooessful  litigant  will  be  put  in  poesewion  by  force  (fii0nift 
milUan}.  If  the  poneesor  has  fraudulently  given  up  the  thing  to  another,  and  is 
therefore  unable  to  restore  it,  he  is  condemned  in  a  sum  which  is  ftxed  by  the  oath  of 
the  demandant  (petUcr);  if  he  is  unaUe  to  give  it  up  from  causes  other  than  fraud,  he 
is  condemned  in  a  sum  fixed  by  the  judge.    (D.  6, 1,  08.) 

Several  other  ends  might  be  accomplished  by  the  judgment  Thus  if  the  possessor 
had  injured  the  property,  he  was  amenable  to  the  lex  AquiUa;  but  if  the  demandant 
chose,  he  might  have  the  damage  included  in  the  judgment  on  surrendering  his  right 
to  sue  under  the  lex  AquUia,  (D.  6, 1,  18 ;  D.  6,  1, 14.)  When  a  slave  had  been 
beaten,  the  same  alternative  was  presented  with  the  euHo  irrfuriairtm.  (D.  6, 1,  15.) 
Fructus,  Cautct,  Inetrumentum, — ^The  most  important  addition  to  the  judgment  in  a 
vindicatio  was  the  restitution  of  the  fruits,  produce,  or  other  accessories  accruing  to 
the  property  during  the  time  it  remained  with  the  possessor.  Hence  it  occasionally 
happened  that,  even  when  the  property  had  perished,  judgment  in  a  vmdiaUio  oould 
be  given  on  account  of  the  fruits  or  produce.    (D.  6,  1, 16.) 

Pruetue  was  used  in  an  extended  sense,  like  gUxne.  Olane  properly  is  an  acorn,  hut 
it  was  used  as  a  name  for  every  sort  <^  fruit  growing  on  planto,  shrubs,  or  trees.  (D. 
60,  16,  286, 1.)  QofruOut  was  employed  to  signify  not  only  fruits  in  general,  hoi 
mineral  produce  and  the  young  of  MiimMla,  (D.  50,  16,  77.)  It  includes  also  {frud^ 
dvUet)  the  rents  of  houses.  (D.  22, 1,  86.)  Usury  was  not  considered  the  fructui 
of  money  lent,  because  it  did  not  arise  from  the  money  itself,  but  from  a  special 
agreement    (D.  50,  16, 121.) 

Causa  includes  the  oflkpring  of  a  female  slave,  which,  out  of  respect  for  humanity, 
was  not  treated  tmfnictue.  It  applied  also  to  any  actions  accruing  to  the  owner  of  the 
slave,  as  an  actio  legit  AquUiae,  for  damage  done  to  the  slave.  (D.  6,  1,  17,  2.)  In 
the  same  manner,  an  inheritance  or  legacy  given  to  a  slave  was  considered  coiucl  (D, 
6,  1,  20.) 

InttrwnentwnL^ThB  inttmmeiUwn  of  a  house  is  contrasted  with  ornament :  it  does 
not  form  part  of  a  house,  but  is  added  to  it  by  way  <^  protection,  diiefly  from  fire  and 
tempest  (D.  88,  7, 12, 16.)  The  inttrvmentum  of  a  farm  is  the  implements  required 
for  obtaining  and  preserving  the  produce.  (D.  88,  7,  8.)  Inatrumentum  is  distin- 
guished from  para  fundi,  because  not  affixed  to  the  soiL  (D.  19,  1,  17.)  In  suing 
for  a  ship  it  was  necessary  to  demand  separately  its  inttrwmenttun,  rigging,  tackle, 
anchors,  ship's  boats,  &c.     (D.  6,  1,  8, 1.) 

To  what  extent  then  must  the  possessor  restore  not  only  the  thing,  but  iiBjructus, 
cauea,  and  instrumentum  t  The  answer  depends  upon  a  distinction  that  has  already 
been  explained  in  its  bearings  on  accessio  and  ueueapio  ;  namely,  that  between  a  bona 
fide  and  mala  fide  possessor.  The  mala  fide  possessor  is  bound  to  restore  the  thing 
with  all  its  fructue,  &c. ;  and  not  merely  the  frudut  he  has  actually  gathered,  but  what 
the  owner  could  have  enjoyed  had  he  been  sufiered  to  possess  his  own.    (D.  6, 1,  62, 1.) 
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Thbhomafide  poaetior  is  botmd  to  restore  aU  tlie  prodnoe  in  the  same  maimer  from 
the  time  of  the  Hi  eorUutata  ;  but  before  that  time  only  those  in  existence,  which  have 
not  been  acquired  by  him  by  utttotq^io.  (C.  8,  82,  22.)  The  utucapio  runs  from  the 
■MBMot  ibafruetma  are  sepsmted  from  the  soiL  (D.  41,  1,  48.)  Thus,  in  effect,  the 
b9maJUepo$$euor  must  restore  all  the  yrucfus  from  a  year  before  the  lUit  conUHatiOf  in 
•o  Isr  as  they  exist,  or  have  left  hbn  the  richer. 

And  if  the  action  is  in  rem,  the  duty  of  the  judge  is,  if  he  decides  against  the 
plaintifi;  to  acquit  the  possessor  ;  but  if  against  the  possessor,  to  order  him  to 
restore  the  object  in  dispute  and  its  fruits  as  well.  If,  however,  the  possessor 
affirms  that  he  cannot  restore  it  then,  and  asks  for  time  to  do  so,  seemingly 
with  no  intent  to  hinder  justice,  then  the  favour  should  be  granted  him ; 
provided  always  that  he  gives  security  both  by  himself  and  by  a  surety  for  the 
value  of  the  object  in  dispute  (///w  astimatio)  if  he  does  not  restore  it 
within  the  time  given  him.  If  it  is  an  inheritance  that  is  claimed,  the  same 
rules  in  regard  to  fruits  are  observed  as  those  that  come  in,  as  we  have  said, 
in  claims  for  single  objects.  Those  fruits  that  by  his  own  neglect  {culpa)  the 
possessor  has  not  gathered,  are  treated  pretty  much  the  same  in  both  forms 
of  action,  if  the  possessor  was  a  robber.  If,  however,  he  was  in  possession 
in  good  faith,  no  account  is  taken  of  those  that  are  consumed  or  ungathered. 
But  account  is  taken  from  the  date  on  which  the  claim  first  was  made 
of  those,  that  by  the  possessor's  neglect  either  were  not  gathered,  or  were 
gathered  and  consumed.    (J.  4,  17,  2.) 

On  the  other  hand,  the  defeated  possessor  had  claims  upon  the  petUor, 

If  a  man  buys  a  farm  in  good  faith  from  one  that  is  not  the  owner, 
believing  him  to  be  the  owner,  or  receives  it  from  him  in  like  good  faith  as 
a  gift,  or  on  some  other  lawful  ground,  it  is  decided  by  natural  reason 
that  the  fruits  he  has  reaped  shall  be  his  in  return  for  his  tillage  and 
care.  And,  therefore,  if  the  true  owner  afterwards  comes  forward  and  claims 
the  £uin,  he  can  bring  no  action  for  the  fruits  the  possessor  has  consumed. 
But  if  the  possessor  knew  the  farm  to  be  another's,  no  such  favour  is 
granted  him.  And  so  he  is  forced  to  restore  not  only  the  farm,  but  the  fruits 
as  wcD,  even  though  they  have  been  consumed.    (J.  2,  i,  35.) 

As  might  be  expected,  least  indulgence  was  shown  to  a  fnala  Jide  posseisor.  He  could 
demand  a  set-off  only  for  necessary  expenses  {impentae  neceisariae) ;  as  regards  tUUcB 
,  he  could  carry  off  only  what  might  be  taJcen  away  without  leaving  the  property 
5  than  he  found  it  (C.  8,  82,  6. )  The  bona  fide  po$iet9or  cannot  sue  ih.epetdtor  for 
KTj  expenditure,  but  he  can  resist  ejectment  until  his  claim  is  met.  (D.  6, 
1,  48.)  If  the  possessor  has  had  to  pay  damages  for  a  wrong  done  by  the  slave  whom 
he  most  restore,  he  must  have  the  amount  repaid  him.  When  he  has  built  on  the 
hand  horn  which  he  is  to  be  ejected,  the  petUor  had  the  option  of  allowing  him  to 
rsmore  the  building  instead  of  giving  compensation.     (D.  6,  1,  27,  5  ;  C.  8,  32,  16.) 

A  has  imprudently  bought  land  belonging  to  B,  and  has  built  upon  it  or  sown  it. 
A  is  evicted  at  the  suit  <^  B.  What  ought  to  be  done  with  the  improvements  ?  If  B 
would  have  done  the  same  thing  if  in  possession,  he  ought  to  pay  to  the  extent  to 
whkh  A  has  improved  the  land.  If,  however,  B  is  poor,  and  would  be  deprived  of 
hb  anoestral  property  if  he  had  to  pay  A  out  in  full,  then  A  shall  have  power  to  carry 
away  only  in  so  far  as  he  does  not  injure  the  land ;  and  even  B  may  in  certain  cases  be 
allowed  to  retain  the  things  for  what  it  would  be  worth  to  A  to  carry  them  o£     If, 
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again,  B  were  trying  to  recoyer  the  property  to  sell  it^  he  must  pay  the  full  valne  of 
the  improyements.     (D.  6,  1,  38.) 

«.  Costs. 

By  the  XII  Tables, '  if  the  possessor  failed/  he  most  pay  double  the  produce. 
This  lasted  up  to  a.d.  809 ;  and  we  learn  from  a  constitution  of  Valentinian  and 
Valens  (C.  Th.  4,  18,  1),  that  the  possessor  had  to  pay  double  fructutf  in  addition  to 
the  regular  costs  of  suit,  if  he  were  evicted  by  the  judgment.  This  constitution  is  not 
contained  in  the  Code  of  Justinian,  and  we  may,  therefore,  take  it  that  in  his  time  the 
double  penalty  had  fallen  into  disuse. 

In  the  CLctiofimum  regundorum  \ht  judex  ought  to  look  narrowly  whether 
any  award  is  needful.  In  one  case,  certainly,  it  is  needful,  if  it  is  more  con- 
venient that  the  fields  be  marked  out  by  clearer  bounds  than  they  have  been 
marked  with  of  old.  Then  some  part  of  one  man's  land  must  be  awarded  to 
the  owner  of  the  other  land  ;  and  in  this  case  it  follows  that  the  latter  ought 
to  be  condemned  to  pay  to  the  former  a  fixed  sum  of  money.  And  there 
is  another  ground  for  condemning  a  man  in  this  proceeding ;  namely,  if,  as 
may  happen,  he  has  wilfully  done  some  wrongful  act  in  regard  to  the  bounds 
— stolen  the  boundary-stones,  for  instance,  or  cut  down  the  boundary-trees. 
And  obstinate  contempt  of  court  {contumacta)  too  is  a  ground  of  condemna- 
tion in  this  proceeding,  as  when  the  judex  orders  the  lands  to  be  measured, 
and  the  owner  does  not  allow  this  to  be  done.    (J.  4,  17,  6.) 

JOINT-OWNERSHIP  {Condominium). 

Definition. 

Joint-ownerehip  exists  when  more  than  one  person  has  an 
interest  as  owner  in  any  undivided  thing.  The  owners  are 
entitled  in  common  to  the  produce  of  the  property,  and  must 
in  common  defray  the  necessary  expenses. 

And  again,  if  something  belongs  to  several  persons  (not  partners)  in  com- 
mon ;  if  it  has  been,  for  instance,  bequeathed  or  given  to  them  equally  ;  and 
if  one  of  them  is  liable  to  a  proceeding  communi  dividundo  on  the  part  of 
the  other,  because  he  alone  has  enjoyed  the  fruits  of  that  thing,  or  because 
his  fellow-owner  has  alone  spent  what  was  needful  upon  it,  then  he  cannot 
be  said  to  be  subject  to  an  obligaiio  ex  contractu^  for  no  contract  was  made 
between  them  ;  and  because  he  is  not  liable  ex  maleficib,  he  is  liable  quasi  ex 
contractu.    (J.  3,  27,  3.) 

Eights  and  Duties. 

A.  Rights  of  Co-owners. 

1.  The  co-owners  are  entitled  to  the  produce  according  to 
their  share.  (D.  10,  2,  56.)  The  mode  of  enjoying  the  produce 
may  be  determined  by  agreement  between  the  parties,  thus — 

'  (Si  vindiciam  faltam  tidit,  n  vdU  it  .  .  .  ,  tor  arbitroi  trit  datOf  eorum  arfntrio 
....  fructus  duplume  damnum  decidito,) 
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that  each  shall  have  the  fruits  in  alternate  years.  (D.  10, 
3,  23.) 

2.  Each  owner  is  entitled  to  alienate  his  undivided  share 
(C.  3,  37,  2);  and,  upon  his  death,  it  descends  to  his  heirs. 
(D.  10,  3,  4,  3.) 

B.  Duties  of  Co-owners. 

1.  It  is  the  duty  of  the  joint-owners  to  defray  their  share  of 
the  expense  incurred  by  any  one  of  them  on  behalf  of  the  joint- 
property,  and  also  to  exonerate  a  joint-owner  from  any  Kability 
he  has  incurred.  (D.  10,  3,  4,  3 ;  D.  10,  3,  15.)  This  includes 
all  expenditure  from  the  date  that  the  property  was  held  in 
common  (D.  10,  3,  4,  3),  up  to  the  time  that  judgment  is  given 
in  a  suit  for  partition.     (D.  10,  3,  6,  3.) 

Ulitstrations. 

One  of  two  joint-owners  (brothers),  without  any  necessity,  for  his  better  ftceommoda- 
tion,  adds  a  new  wing  to  the  family  mansion.  This  comes  under  the  head  of  ornamental 
expenditinre  {volttptariae  impcMoe),  and  cannot  be  recovered.     (D.  8,  6,  27.) 

A  and  B  are  co-owners  of  a  slave.  A  releases  the  slave  from  pawn.  The  slave 
dies.     A  can  require  B  to  share  the  expense  of  releasing  the  slave.     (D.  10,  2,  31.) 

A  snd  B  are  co-owners  of  a  slave ;  and  A,  being  sued  in  an  action  de  peculio,  is 
compelled  to  pay  a  debt  contracted  by  the  slave.  B  must  pay  his  share  of  that  sum. 
(D.  10,  3,  8,  4.) 

A  and  B  are  co-owners  of  a  farm :  A  thinks  that  C  is  his  co-owner.  A  spends 
money  on  the  farm  for  necessary  and  beneficial  purposes.  Can  he  sue  B  to  compel 
him  to  pay  his  share  t  Yes,  because  he  acted  as  a  partner,  although  he  was  mistaken 
in  the  person.  (D.  10,  3,  6 ;  D.  10,  8,  29.)  But  if  A  did  not  know  that  B  was  a 
partner,  and  thought  himself  sole  owner,  he  could  not  afterwards  sue  B  ;  but  he  could, 
as  a  bona  JIde  pouessor,  resist  eviction  until  he  had  received  compensation  for  his  out- 
Uy.     (D.  10,  8,  U,  1 ;  D.  10,  8,  6,  2.) 

2.  Each  co-owner  must  share  in  the  loss  caused  by  a  slave  or 
animal  held  in  common.  If  a  slave  held  in  common  steals 
firom  one  of  the  owners,  or  injures  his  separate  property,  the 
other  owners  must  share  in  the  loss,  or  surrender  their  share 
in  the  slave.  If  the  co-owners  have  sold  their  share  the  pur- 
chaser is  responsible,  because  the  remedy  follows  the  slave 
{actio  noxalis  captd  sequitur) ;  and  so,  if  the  slave  is  dead,  there 
is  no  redress  at  all.     (D.  47,  2,  61.) 

3.  Each  co-owner  is  bound  to  take  the  same  care  of  the 
common  property  that  he  does  of  his  own,  and  must  make  good 
all  loss  sustained  by  his  default  to  the  co-owners  in  proportion 
to  their  shares.  (D.  10,  3,  8,  2 ;  D.  10,  2,  25,  16  ;  D.  10,  3,  20.) 
A  co-owner  is  not  responsible,  however,  for  more  than  the  actual 
loss  sustained;  he  is  not  subjected  to  any  penalty,  as  under  the 
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Aquilian  law.  (D.  10,  2,  17.)  In  like  manner,  the  heir  of  an 
owner  is  liable  for  all  damage  done  by  hie  ancestor,  although 
he  would  not  be  responsible  under  the  Aquilian  Law.  (D.  10, 
3,  10.)  The  reason  is  that  he  is  not  subject  to  penal  damages, 
but  only  to  such  as  equity  requires. 

Investitive  Facts. — 1.  By  agreement  between  two  or  more 
persons  forming  a  partnership  (Bociei(Ui)\  in  this  case  actual 
delivery  of  the  property  is  not  necessary. 

2.  By  legacy  of  a  thing  to  two  or  more  persons,  or  by  gift 
or  other  mode  independent  of  the  agreement  of  the  co-owners. 
(D.  10,  3,  2.) 

It  was  imnecessary  that  the  parties  should  obtain  the  pro- 
perty at  the  same  time,-  or  in  the  same  right.  Thus,  when  a 
partner  sells  hie  share,  the  buyer  becomes  a  co-owner  with  the 
former  partner ;  and  so  when  a  co-owner  dies,  and  is  succeeded 
by  his  heir.     (C.  3,  37,  2  ;  D.  10,  2,  48.) 

DiVESTinvE  Facts. — 1.  Release.  If  a  co-owner  agrees  to 
re&ain  from  demanding  his  share,  the  joint-ownership  is  at  an 
end.    (D.  10,  3,  14,  4.) 

2.  Voluntary  division.^  If  the  co-owners  are  not  minors, 
they  may  divide  the  property,  in  the  usual  mode,  by  deUvery 
of  possession.  (C.  3,  38,  8.)  Writing  was  not  required.  (C.  3, 
3H,  12 ;  C.  3,  37,  4.)  A  voluntary  division  might  take  place, 
even  after  an  application  for  a  judicial  partition.     (D.  10,  2, 

3.  Judicial  partition.  Any  co-owner  had  a  right  to  a  judicial 
partition.  (D.  10,  3,  29,  1 ;  D.  10,  3,  8 ;  C.  3,  37,  5.)  An 
agreement  that  the  property  should  not  be  divided  for  a  certain 
time  delayed  the  appUcation,  but  an  agreement  that  the  pro- 
perty should  remain  for  ever  undivided  was  void.  (D.  10,  3, 
14, 2.)  The  judge  had  perfect  freedom  in  the  mode  of  division, 
but  was  bound  to  make  such  a  division  as  the  co-owners  desired, 
or  was  most  expedient  for  all.     (D.  10,  3,  21 ;  C.  3,  37,  1.) 

The  steps  are  the  same  if  the  actio  communi  dividundo  is  brought  in  regard 
to  more  things  than  one.  For  if  it  is  brought  in  regard  to  some  one  thing — 
a  field,  for  instance — if  that  field  can  be  conveniently  divided,  a  part  ought 
to  be  adjudged  to  each  ;  and  if  one  man's  part  seems  unfairly  large,  he  ought 
to  be  condemned  in  turn  to  pay  a  fixed  sum  of  money  to  the  other.  But  if  it 
cannot  be  easily  divided — if  it  is  a  slave,  perhaps,  or  a  mule,  that  is  the  ob- 
ject of  the  action — then  it  must  be  adjudged  entire  to  one,  and  he  must  be 
condemned  to  pay  the  other  a  fixed  sum  of  money.    (J.  4,  17,  5.) 

The  judge  could  give  the  land  to  one,  and  a  usufruct  of  it  to 
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the  other  (D..  10,  2,  16,  1 ;  Frag.  Vat.  47) ;  also,  he  could  impose 
a  servitude  upon  one  portion  of  the  divided  land  in  favour  of 
another.    (D.  10,  2,  22,  3 ;  D.  10,  3,  18.) 

And  in  those  proceedings  whatever  is  adjudged  to  any  one  becomes  at 
once  the  property  of  him  to  whom  it  is  adjudged.    Q.  4,  17,  7-) 

But  the  parties  must  guarantee  each  other  against  eviction 
(D.  10,  3,  10,  2) ;  they  were  in  fact  regarded  as  reciprocally 
vendors  and  purchasers,  each  a  purchaser  of  his  own  share,  and 
a  vendor  of  all  the  other  shares.     (C.  3,  16,  14 ;  C.  3,  38,  1.) 

Rbbiedt.  AcUo  commimi  dividundo. 

This  action  might  he  hrought,  during  the  continuance  of  the  joint-ownership,  to 
oifoarce  the  duties  of  the  co-owners,  as  well  as  to  obtain  a  judicial  partition.  (D.  10, 
8,  14,  1 ;  D.  10,  3,  28 ;  D.  10,  8,  6,  1  ;  D.  10,  8,  11.)  It  is  thus  at  the  same  time  a 
remedy  for  the  rights  and  duties,  and  for  the  Investitive  Facts. 

1.  The  plaintiff  and  defendant  are  not  distinguished  in  this  suit  very  easily,  as  all 
have  the  same  interest  In  one  sense  all  parties  are  at  once  plaintiffs  {actorea)  and 
defendants  {rd)  (D.  10,  2,  2,  8) ;  but  in  a  special  sense,  the  person  that  demands  the 
judicial  partition  may  he  called  plaintiff  {actor).     (D.  10,  3,  2,  1.) 

2.  The  action  may  be  brought  more  than  once,  so  long  as  any  of  the  joint-property 
is  undivided.     (D.  10,  8,  4,  2.) 

Some  actiones  seem  to  be  mixed  in  character,  being  at  once  in  rem  and  in 
personam.  Such  are  the  actio  familiae  erciscundae^  open  to  co-heirs  for  the 
division  of  the  inheritance ;  communi  dividundo^  given  as  between  those  that 
for  any  reason  have  come  to  be  joint-owners,  and  wish  the  property  to  be 
divided ;  and  finium  regundorum,  an  action  between  owners  of  adjoining 
lands.  In  all  three  proceedings  the  judge  is  allowed  to  adjudge  the 
property  to  one  of  the  parties  in  the  action  on  fair  and  equal  grounds  ;  and 
if  one  man's  part  seems  too  large,  to  condemn  him  to  pay  in  turn  to  the  other 
a  fixed  sum  of  money.    (J.  4,  6,  20.) 


APPENDIX, 

POSSESSION. 

Possession  (poasesaio)  has  its  special  remedies  (Interdictd)^ 
just  as  ownership  {dominium)  is  protected  by  actions  {actiones)* 
To  understand  possession,  therefore,  it  is  indispensable  to  know 
something  of  Interdicts.  In  addition  to  what  is  stated  on  the 
subject  of  Interdicts  at  the  proper  place  (see  Book  IV.,  Pro- 
ceedings in  Jurey  Interdicts),  it  may  help  the  reader  to  add  here 
the  observations  made  by  Gains  and  Justinian  with  regard  to 
the  general  characteristics  and  functions  of  the  Interdict.    Only 
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a  portion  of  what  follows  refers  to  the  subject  of  possession ; 
but  all  the  pswsages  are  useful  as  throwing  light  on  the  place 
that  the  possessory  Interdicts  hold  in  the  wider  class  of 
Interdicts. 


The  chief  division  of  interdicts  is  this :  they  are  either  of  prohibition 
{firohibtloria)y  for  restitution  {restilutoria\  or  for  production  (exhibitorid). 
In  interdicts  of  prohibition  the  Praetor  forbids  something  to  be  done ;  as 
when  he  forbids  force  to  be  used  to  a  possessor  untainted  by  bad  faith,  or  to 
a  man  that  is  burying  the  dead  where  he  has  a  right  to  bury ;  or  when  he 
forbids  building  in  a  sacred  spot ;  or  when  he  hinders  anything  from  being 
done  on  a  stream  open  to  the  public,  or  on  its  banks,  to  injure  the  navigation. 
In  interdicts  for  restitution,  again,  he  orders  something  to  be  restored ; — 
to  the  bonorum  possessor^  for  instance,  the  possession  of  goods  that  form 
part  of  the  inheritance,  and  are  now  possessed  by  some  one  as  heir  or 
as  possessor;  or  possession  to  him  that  has  been  driven  out  of 
possession  of  his  land  by  force.  And,  lastly,  in  interdicts  for  produc- 
tion he  orders  something  to  be  produced ; — the  slave,  for  instance,  whose 
freedom  is  in  dispute,  the  freedman  to  whose  services  the  patronus  would 
lay  formal  claim,  or  the  children  in  po testate  to  the  parent.  There  are,  how- 
ever, some  that  think  the  term  interdict  can  be  properly  applied  only  to  the 
interdicts  of  prohibition,  because  interdicere  means  to  warn  formally,  to 
prohibit ;  and  that  the  proper  term  for  interdicts  for  restitution  and  produc- 
tion is  decrees.  But  the  prevailing  usage  is  to  call  all  interdicts,  because 
they  are  declared  as  between  two  parties  {jinter  duos  dicuntur),  0-  4^  ^  S>  ^  > 
G.  4,  140,  142). 


The  next  division  of  interdicts  is  this :  some  are  the  means  of  gaining, 
some  of  retaining,  and  some  of  recovering  possession.    (J.  4,  15,  2  ;  G.  4, 

143) 

To  gain  possession,  an  interdict  called  after  its  first  words.  Quorum 
bonorum,  is  granted  to  the  bonorum  possessor.  Its  force  and  effect  are  this  : 
When  bonorum  possessio  has  been  given  to  a  man,  then  this  interdict  binds 
any  actual  possessor  (whether  as  heir  or  as  possessor)  of  goods  so  given  to 
restore  them  to  the  bonorum  possessor.  A  man  possesses  as  heir  when  he 
believes  himself  to  be  the  heir.  He  possesses  as  possessor  when  with  no 
right  at  all  he  is  in  possession  of  property  belonging  to  the  inheritance,  or 
even  of  the  whole  inheritance,  though  he  knows  it  does  not  belong  to  him. 
This  interdict  is  called  for  gaining  possession  (adipiscendae  possessionis\ 
because  it  is  of  use  to  him  only  that  now  for  the  first  time  tries  to  gain 
possession  of  property.  If,  therefore,  a  man  gains  possession  and  then 
loses  it,  this  interdict  is  of  no  use  to  him.    (J.  4>  I5>  3  ;  G.  4,  144.) 

There  is  an  interdict,  too,  called  Salvianum,  that  is  a  means  of  gaining 
possession.  It  is  used  by  a  landlord  to  gain  possession  of  a  tenant-fanner's 
effects  when  expressly  pledged  for  the  rent.    (J.  4>  15,  3  ;  G.  4,  147.) 

The  bonorum  emptor,  too,  has  in  like  manner  an  interdict  open  to  him. 
Some  call  it  the  interdict  for  possession  {possessorium).    (G.  4,  145.) 
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The  interdicts  that  are  the  means  of  retaining  possession  are  UH  possidetis 
and  Utrubi,  These  are  granted  when  two  parties  are  at  variance  in  regard 
to  the  ownership  of  some  property ;  and  the  prior  question  is  raised,  which 
of  the  two  is  to  go  to  law  as  possessor,  and  which  as  claimant  ?  0*  4>  ^  5)  4  > 
G.  4,  148.) 

If  lands  and  houses  are  at  stake,  the  interdict  UH  possidetis  is  employed  ; 
if  the  possession  of  moveables,  the  interdict  Utrubi}    (J.  4, 1 5, 4A  ;  G.  4,  149.) 

Now  the  force  and  effect  of  these  two  interdicts  was  among  the  ancients 
widely  different  In  the  case  of  the  interdict  Uti  possidetis^  he  that  was 
in  possession  at  the  time  of  the  interdict  prevailed,  if  only  he  had  not  obtained 
possession  from  his  opponent  by  force,  by  stealth,  or  by  leave.  A  third  party, 
however,  he  might  have  driven  out  by  force,  or  from  him  he  might  have 
stealthily  snatched  the  possession,  or  he  might  have  begged  leave  to  become 
possessor.  But  in  the  case  of  the  interdict  UtruH^  he  that  was  in  possession 
during  the  greater  part  of  that  year  prevailed,  if  only  he  was  in  possession 
as  against  his  opponent  neither  by  force,  nor  by  stealth,  nor  by  leave.  [And 
this  is  sufficiently  shown  by  the  very  words  of  the  interdicts.]  (J.  4,  1 5,  4A  ; 
G.  4,  150.) 

Now  under  the  interdict  Utrubi^  a  man  profits  not  only  by  his  own  posses- 
sion, but  by  another's,  if  fairly  reckoned  as  accessory ;  by  the  former  possession, 
for  instance,  of  a  man  whose  heir  he  is,  or  from  whom  he  has  bought  the 
thing,  or  received  it  as  a  gift  or  by  way  of  dowry.  If,  therefore,  the  lawful 
possession  of  another,  when  joined  to  our  possession,  overtops  the  opponent's 
possession,  then  under  that  interdict  we  prevail.  But  if  a  man  has  no  posses- 
sion of  his  own,  no  time  beyond  is  given  or  can  be  given  as  accessory  thereto. 
For  to  what  is  itself  nothing  there  can  be  no  accession.  If,  then,  a  man's 
possession  is  tainted — that  is,  acquired  from  his  opponent  by  force,  by  stealth, 
or  by  leave — no  accession  is  given.  For  his  own  possession  profits  him 
nothing.     (G.  4,  151.) 

The  year,  too,  is  reckoned  backwards.  And  so,  if  you,  for  instance,  were 
in  possession  for  the  first  five  months  of  the  year,  and  I  for  the  seven  later 
months,  I  shall  be  preferred  because  my  possession  exceeds  yours  in  the 
number  of  months.  And  it  profits  you  nothing  in  regard  to  this  interdict 
that  your  possession  in  that  year  was  earlier.    (G.  4,  152.) 

At  the  present  day,  however,  the  usage  is  different.  For  the  effect  of  both 
interdicts,  as  far  as  regards  possession,  has  been  made  just  the  same.  So 
then,  whether  the  object  in  dispute  is  landed  property  or  a  moveable,  he 
prevails  that  at  the  time  of  the  law-suit  holds  the  property  in  his  possession, 
if  only  he  has  not  got  possession  from  his  opponent  by  force,  by  stealth,  or 
by  leave,    y.  4,  15,  4a.) 

'  The  formtilA  of  UH  poatidetis  given  by  Festas  is  :  "Uti  nunc  possidetis  eum  fundum, 
quo  de  agitwr,  quod  nee  vi  nee  dam  nee  precario  alter  ah  altero  possidetis,  Ua  possideatis, 
adversus  ea  vim  fieri  veto,** 

In  the  Digest  it  is  giren  thiu : — Praetor  ait :  **  Uti  eas  aedes,  quibus  de  agitur,  nee  vi 
nee  dcm  nee  precario  alter  ab  altero  possidetis^  quominus  Ua  possideatis,  vim  fieri  veto. 

**De  doaeis  hoc  interdictum  non  daho, 

**  Neqne  pluris  quam  quanti  res  erit;  intra  anwwa^  quopriiMim  experUmdi  potestas 
fuerit,  ayere  permittam**    (D.  48,  17,  1,  pr.) 

The  interdict  Utrubi  ia  mentioned  in  D.  43, 31, 1,  pr.  Praetor  ait :  "  UtrM  hie  homo, 
quo  de  agitwr,  majore  parte  hujusce  annifuit,  quo  minus  is  eum  dueat,  vim  fieri  veto,  ** 
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Possession  is  held  to  include  not  merely  personal  possession,  but  posses- 
sion by  another  in  our  name  ;  and  this  even  though  that  other  is  not  subject 
to  our  power,  as  when  he  is  a  tenant  or  a  lodger.  We  may  possess,  too,  by 
means  of  others  with  whom  we  have  deposited  anything,  or  to  whom  we 
have  lent  it.  This  is  the  meaning  of  the  common  saying,  that  we  can 
keep  possession  by  means  of  any  one  that  is  in  possession  in  our  name. 
Moreover,  it  is  decided  that  possession  may  be  kept  by  intention  as  well : 
that  is,  that  although  we  are  not  in  possession,  either  personally  or  by  means 
of  others  acting  in  our  name,  yet  if  we  had  no  intention  to  abandon  posses- 
sion, but  went  away  with  a  view  to  returning,  we  still  keep  possession.  Pos- 
session may  be  gained,  too,  by  means  of  others,  as  we  have  set  forth  in  the 
Second  Book.  But  there  is  no  doubt  that  it  cannot  be  gained  by  a  bare 
intention  only.    0-  4>  i5>  5  ;  G.  4,  153.) 

The  third  division  of  interdicts  is  this  :— They  are  either  simple  or  double. 
They  are  simple  when  one  party  is  plaintiff  and  the  other  defendant,  as  in 
all  interdicts  for  restitution  or  production.  For  the  plaintiff  is  he  that  desires 
restitution  or  production  ;  the  defendant  is  he  from  whom  such  restitution  or 
production  is  desired.  Of  interdicts  of  prohibition,  again,  some  are  simple, 
others  double.  When,  for  instance,  the  Praetor  forbids  anything  to  be  done 
in  a  sacred  place,  or  on  a  public  river  or  its  bank,  the  interdicts  are  simple : 
for  the  plaintiff  is  he  that  desires  that  nothing  be  done,  the  defendant  he  that 
tries  to  do  it.  Of  double  interdicts,  again,  Uti  possidetis  and  Utrubi  are 
examples.  They  are  called  double  because  both  parties  to  the  suit  stand 
on  the  same  footing,  neither  being  specially  defendant  or  plaintiff,  but  each 
sustaining  both  parts  alike.    0«  4)  ^5>  7  J  G»  4»  156-160.) 

OuTUNB. — ^The  notion  of  Adverse  Posseseion  is  not  con6ned  to  Koman  Law.  In 
the  time  of  Justinian,  and  apparently  also  of  Gains  (G.  4,  148),  the  notion  of  adverse 
possession  seems  to  exhaust  the  whole  meaning  of  the  doctrine  of  possession.  The 
adverse  possessor  had  the  protection  of  interdicts.  Distinction  between  honajidet  and 
malafidet, 

Many  reasons  concur  to  show  that  it  is  in  the  very  highest  degree  improbable  that 
interdicts  were  introduced  for  the  sake  of  the  adverse  possessor.  If  they  had  been 
introduced  for  the  sake  of  the  hcna  fide  possessor,  they  would  have  been  restricted  to 
that  case.  Certain  interdicts  also  were  used  by  owners,  but  they  could  not  have  been 
introduced  in  the  first  instance  for  owners,  otherwise  possessors  that  were  not  owners 
would  not  have  got  the  benefit  of  them. 

Possessory  interdicts  were  introduced  for  the  sake  of  those  that  could  not  enjoy 
Quiritarian  ownership,  but  to  whom  it  was  desired  to  give  substantial  or  beneficial 
ownership.  This  may  be  called  Equitable  or  PraetoriaD  ownership.  It  occurred  in 
one  case — ^that  of  aliens  {peregrini)^  and  possibly  in  another  {ager  puUicm). 

The  Praetor  took  delivery  of  possession  as  the  investitive  fact  in  the  equitable 
ownership  he  created  in  favour  of  aliens.  There  were  reasons  why  bona  fide*  was 
irrelevant  to  this  investitive  fact. 

The  possessory  interdicts  once  introduced  were  allowed  to  owners  (domifU  ex  jure 
Quiritvum),  bona  fide  possessors,  and  mala  fide  possessors,  on  the  simple  ground  that 
they  were  possessors. 

The  defects  of  the  Roman  Law  of  property,  that  had  made  the  introduction  of 
equitable  ownership  a  necessity,  disappeared  at  an  early  period,  possibly  before  Cicero, 
certainly  after  the  reign  of  Caracalla.  Henceforth  the  possessory  interdicts  were  used 
by  two  classes  only— (1)  owners,  and  (2)  adverse  possessors. 
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The  argumentB  for  this  view  of  the  history  of  possession  are  set  forth  in  the  following 
statement : — 


Adverse  Possession  in  the  Roman  Law.— A  broad  dis- 
tinction was  drawn  by  the  Roman  jurists  between  possession 
and  ownership.  Ulpian  says  the  interdict  uti  possidetis  was 
introduced  because  there  ought  to  be  a  distinction ;  for 
it  may  happen,  as  he  says,  that  a  possessor  may  not  be  owner, 
or  an  owner  may  not  be  possessor,  or  that  the  owner  may  be 
possessor.  (D.  43,  17,  1,  2.)  At  the  first  glance  this  seems  to 
correspond  with  the  famous  distinction  between  de  jure  and  de 
facto.  A  rightful  king  driven  from  his  throne  was  called  by  his 
supporters  the  king  de  jure,  while  his  usurping  opponent  was 
recognised  as  only  king  de  facto.  As  applied  to  ownership,  the 
distinction  taken  by  Ulpian  may  be  expressed  thus : — A  possessor 
that  is  not  at  the  same  time  owner,  is  a  person  that  exercises 
the  rights  of  ownership,  although  not  invested  with  ownership 
by  any  investitive  or  trans vestitive  fact  (for  the  sake  of  brevity, 
say  simply  any  investitive  feet).  An  owner  that  is  not  at  the 
same  time  a  possessor,  is  a  person  invested  with  ownership  by 
some  investitive  fact,  although  he  does  not  exercise  any  of  the 
rights  of  ownership.  In  short,  there  is  a  separation  between  two 
tUngs  that,  in  contemplation  of  law,  must  go  together --the 
right  and  its  investitive  feet.  The  person  invested  does  not 
exercise  his  rights,  and  the  person  exercising  the  rights  is  not 
invested  with  the  ownership.  So  expressed,  the  idea  of  pos- 
session is  perfectly  simple.  Whether  the  person  (not  invested), 
but  still  exercising  the  rights  of  ownership,  thinks  or  does  not 
think  himself  owner,  is  at  present  beside  the  question.  He  is  a 
possessor,  and  not  an  owner,  if  there  really  be  (whatever  he 
may  think)  no  investitive  fact  in  his  favour. 

What  attitude  ought  the  law  to  adopt  towards  a  mere  pos- 
sessor? The  answer  to  this  must  differ  according  as  we 
confdder  the  relation  of  the  possessor  to  the  owner,  and  to 
persons  other  than  the  owner.  Manifestly  as  against  the  owner 
a  possessor  can  have  no  right  to  the  thing  in  his  possession.  The 
law  specifies  certain  investitive  facts  as  the  condition  of  owner- 
ship. If  then  it  were  to  treat  as  owner  a  person  that  had  not 
acquired  the  ownership  by  any  investitive  fact,  and  to  refuse 
to  regard  as  owner  the  person  that  had  acquired  ownership  by 
an  investitive  fact,  it  would  stultify  itself.  But  as  against  a 
person  that  is  not  owner,  a  possessor  stands  in  a  very  differejat 
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position. .  If  A  enters  on  laud  possessed  by  B,  and  neither  A  nor 
B  asserts  that  the  land  belongs  to  him  by  any  investitive  fact, 
there  is  nothing  unreasonable  in  saying  that  B  should  be  pro- 
tected in  his  possession  against  A.  To  use  the  expression  of 
Paul,  as  between  A  and  B,  B  has  the  better  right  to  the  posses- 
sion. In  a  controversy  between  them,  it  is  immaterial  that  B 
does  not  claim  to  have  any  right  of  property  founded  on  any 
investitive  fact ;  for  A  is  in  the  same  position.^ 

How  far  did  the  Roman  Law  proceed  in  accordance  with 
those  general  ideas  ?  The  case  of  the  bona  fide  possessor  may 
be  dismissed  at  once.  We  have  seen  that  he  could  maintain 
an  action  for  theft  not  merely  against  men  generally,  but  even 
against  the  owner.  (G.  3,  200 ;  J.  4,  2,  1.)  For  many  pur- 
poses a  possessor  who  beUeved  himself  to  have  a  good  title, 
although  he  had  not,  was  entitled  to  great  indulgence.  But 
the  question  is,  how  far  did  the  law  extend  protection  to  a 
mala  fide  possessor — (in  other  words),  to  one  that  had  not,  and 
knew  that  he  had  not,  any  title  I 

In  answering  this  question,  a  distinction  must  be  made 
between  moveables  and  immoveables.  '    * 

(1.)  The  mala  fide  possessor  of  moveables,  or,  to  employ  an 
equivalent  and  more  vigorous  expression,  a  robber  or  thief,  had 
no  right  against  third  persons,  much  less  against  the  owner. 
A  bona  fide  possessor  could  bring  the  actio  vi  bonorum  raptorum 
'  (J.  4,  2,  2),  but  not  a  thief.  (D.  47,  2,  12,  1.)  What  makes 
this  the  more  striking  is,  that  even  when  a  thief  could  acquire 
by  u8ucapio  (as  in  the  old  case  pro  herede\  he  could  not  sue  one 
that  by  theft  deprived  him  of  possession.    (D.  47,  2,  71,  1.) 

(2.)  A  mala  fide  possessor  of  land,  on  the  other  hand,  as  against 
third  parties,  was  absolutely  entitled  to  retain  possession.  No 
one  could  turn  out  a  possessor  against  his  will.  Although, 
under  the  old  law,  a  m.ala  fide  possessor  might  be  ejected  by 
the  owner  by  force  without  arras,  yet  after  the  enactment  of 
Valentinian  even  the  owner  could  no  longer  use  force  against 
a  mala  fide  possessor  (p.  105). 

PossEssio  AS  Equitable  Ownership. — If  the  case  ended 
here,  the  subject  of  possession  would  present  very  Uttle 
diflSculty.     Possession  would  imply  a  temporary  disturbance 


>  Qualiscumque  enim  postessor,  hoc  ipso,  qucd  possessor  est,  plus  juris  hahet^  quam  UU 
qui  nonpassidet.     (D.  43,  17,  2.) 
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of  the  normal  legal  state;  a  eeparation  between  a  person 
enjoying  the  right,  and  the  person  invested  by  law  with 
the  right.  This  divorce  is  put  an  end  to  when  the  person 
invested  with  the  rights  takes  the  proper  legal  steps  to  enforce 
them.  But  in  the  Roman  Law  possession  is  regarded  not 
merely  as  a  provisional  state  protected  by  law  from  in- 
terruption by  violence,  but  as  a  kind  of  ownership,  distinct 
from  dominium,  but  parallel  to  it.  The  passages  quoted  from 
Gaius  (G.  4,  156-160)  afford,  when  taken  in  conjunction  with 
the  characteristics  of  the  old  actio  sacramenti  (see  Book  IV., 
Proceedings  in  Jure,  Legis  Actiones),  the  most  convincing 
evidence  of  this  parallelism.  It  is  a  characteristic  of  the  old 
vindicaiio  that  in  the  beginning  of  the  process  there  was  neither 
plaintiff  nor  defendant.  The  action  simulated  a  quarrel  between 
two  persons,  with  an  appeal  to  the  Praetor.  The  first  thing 
the  Praetor  did  was  to  command  the  parties  to  desist  from  the 
strife ;  the  next  was  to  see  whether  there  was  any  real  issue 
between  them :  if  there  was,  he  prepared  a  formula  to  put  before 
a  judex,  and  in  the  meanwhile  decided  who  should  have  the 
interim  possession.  The  person  that  got  interim  possession  was 
defendant,  and  the  other  was  plaintiff.  In  point  of  fact,  there 
was  in  this,  as  in  other  cases,  a  plaintiff  from  the  beginning ; 
but  according  to  the  form  of  proceeding,  the  law  knew  neither 
plaintiff  nor  defendant  until  a  certain  stage  in  the  action  was 
reached.  This  ancient,  but  highly  artificial,  procedure  was 
imitated  in  the  case  of  the  interdicts  by  two  only,  uti 
possidetis  and  utrubi.  Although  the  interdict  uti  possidetis  could 
not  be  brought  except  by  an  actual  possessor,  and  the  object  of 
the  interdict  was  to  prevent  the  possession  being  challenged, 
yet  at  the  beginning  of  the  proceedings  the  Praetor  refused 
to  recognise  either  party  as  in  possession,  and  proceeded  to 
determine  the  question  of  intermediate  possession  in  a  manner 
at  once  clumsy  and  inconvenient,  but  adhering  with  pedantic 
fidelity  to  the  model  of  the  old  vindicatio.  What  is  the  inference 
suggested  by  this  strange  parallelism?  May  we  not  say  that 
possession  has  become  ownership — ^not  indeed  dominium,  with 
its  appropriate  action  of  vindicatio,  but  a  new  kind  of  ownership, 
asserted  by  interdicts?  Thus  in  dominium  we  have  rights* 
vindicated  by  certain  special  actions,  and  investitive  facts  en- 
forced by  different  actions.  So  in  possession  (of  land)  the  rights 
of  the  possessor  are  protected  by  the  interdicts  de  vi  and  guod 
vi  out  clam^  as  in  the  case  of  dominium;  and,  moreover,  there 
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are  special  investitive  facts  with  their  appropriate  remedies — 
the  interdicts  xsti  possidetis  and  vtrubi.  In  the  interdict  uti 
possidetis^  for  example,  the  question  to  be  determined  is  precisely 
analogous  to  that  in  vindicatio.  In  vindicatio  the  question  is 
whether  there  are  any  investitive  facts  in  favour  of  the  claimant ; 
if  there  are,  he  is  declared  owner.  Ia  uti  possidetis,  in  like  manner, 
the  question  is  whether  there  is  an  investitive  fact  of  possession, 
and  the  claimant,  if  successful,  gets  possession.  As  the  Praetor 
was  the  great  fountain  of  equity  in  the  Roman  Law,  and  as  all 
interdicts  were  special  emanations  of  his  magisterial  authority 
(imperium),  we  may,  without  impropriety,  call  the  possession 
protected  by  the  interdict — ^Equitable  Ownership.^ 

Before  considering  the  evidence  in  favour  of  this  mode  of  re- 
presenting the  relation  of  Possession  to  Ownership,  it  is  necessary 
to  define  more  closely  the  terms  employed.  The  word  ^^possessio  '* 
is  itself  used  in  two  difierent  senses.  It  designates  both  the 
investitive  fact  and  the  rights  created  by  that  fact.  In  speaking 
of  ownership  we  have  two  terms — dominium^  signifying  the 
totality  of  rights ;  and,  say,  traditio,  the  name  of  the  investitive 
fact.  But  unfortunately  the  word  possessio  is  used  indifferently 
for  the  investitive  fact — ^namely,  obtaining  physical  control  over 
a  thing — and  for  the  right  to  enjoy  the  undisturbed  possession 
of  the  thing,  which  is  the  legal  efiect  of  obtaining  physical 
control.  It  would  not  be  easy  to  exaggerate  the  mis- 
chief arising  fi*om  this  ambiguity.  Possession — is  it  a  Fact  or 
a  Bight  ? — ^is  a  question  that  has  been  discussed  almost  inter- 
minably. Some  authors  say  it  is  a  fact,  which  is  true;  others  say 
it  is  a  right,  which  is  also  true ;  and  others  say  it  is  both  a  fact 
and  a  right ;  meaning  neither,  but  a  confused  jumble  of  both. 

In  one  instance  only  do  the  Roman  Jurists  expressly  say 
that  possession  was  equitable  ownership ;  and  the  language 
they  employ  is  worthy  of  notice.  When  a  res  mancipi  was 
deUvered  to  a  person  without  mancipatio,  there  was  by  the 
civil  law  no  conveyance;  the  owner  still  remained  owner 
{dominus  ex  jure  Quiritium) ;  but  he  was  not  allowed  to  exercise 


'  *'  Po89etsio  **  may  be  regarded  as  equitable  ownership,  in  Uie  sense  of  being  a  crea- 
tion of  the  Praetor,  and  having  no  recognition  from  the  jtis  civile ;  but  it  did  not 
depend  upon  dominium  in  the  same  way  as  an  English  equitable  estate  requires  to  be 
supported  by  a  legal  estate.  Although  the  Roman  Praetor  and  the  Tgnglin^  Chancellor 
were  guided  by  a  similar  spirit  in  establishing  equitable  interests,  there  are  consider* 
able  differences  in  the  results  of  their  activity,  owing  to  the  very  different  dream* 
stances  with  which  they  had  to  deal 
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any  of  the  rights  of  ownership,  and  the  possessor  was  said  to 
have  the  thing  in  bonis}  It  would  be  a  perfectly  fair  transla- 
tion of  bona  fide  possessio  (after  the  introduction  of  the  Actio 
PubUciand)  to  call  it  Praetorian  or  Equitable  ownership.  The 
separation  between  the  equitable  and  legal  ownership  continued 
until  the  time  of  itsucapio  had  run,  and  the  possessor  became 
domintis  ex  jure  Quiritium.  The  separation  of  the  two  kinds  of 
ownership  was  temporary. 

The  Roman  Law  affords  us,  however,  instances  where  the 
equitable  estate  (in  bonis)  was  not  transient,  but  permanent. 
For  example,  land  situated  out  of  Italy  could  not  be  acquired 
by  usucapio,  but  it  was  an  object  of  commerce,  of  sale  and 
exchange,  and  a  bona  fide  possessor  was  protected  by  the 
Actio  Publiciana.  (D.  6,  2,  12,  2.)  Such  a  possessor  had  only 
an  equitable  estate,  and  never  had  anything  more,  until,  upon 
the  changes  made  by  Justinian,  possession  for  a  long  time  was 
held  to  give  legal  ownership  {dominium)  (p.  144).  In  this  case 
the  equitable  estate  was  permanent,  because  in  land  out  of  Italy 
legal  ownership  was  impossible.  Practically,  such  possession 
was  ownership ;  nominally,  it  was  not.  The  Praetor  gave  the 
possessor  nearly  every  right  that  a  legal  owner  (dominus  ex 
jure  Quiritium)  could  exercise ;  but  he  could  not  give  him  that 
ancient  title. 

Analogy  op  Equitable  Ownership. — Passing  for  a  moment 
to  a  different  department  of  law,  we  meet  a  phenomenon 
of  the  same  notable  character.  In  the  law  of  inheritance 
the  Praetor  played  a  conspicuous  part.  He  interfered  with 
the  established  rules  of  succession;  he  cast  down,  and  he 
raised  up.  The  manner  and  objects  of  his  intervention 
are  alike  deserving  of  attention.  The  rules  of  succes- 
sion contained  in  the  XII  Tables  were  adapted  to  a   social 


*  A  bona  fide  poflseBsor,  although  he  could  not  have  ownership,  could  have  yooc2»; 
and  this  language  may  be  compared  with  the  phrase  applied  to  the  interest  of  an  heir 
whose  title  was  derived  from  the  Praetorian  edict,  not  from  the  civil  law  ;  namely,  the 
pooBCSBion  of  goods  (bonorum  poneatio).  The  word  "property"  in  English  means 
either  the  aggregate  of  rights  of  an  owner,  or  the  thing  that  is  owned,  as  when  we 
speak  of  a  man  of  large  property.  "  Dominium  "  is  employed  to  express  the  aggre- 
gate of  rights,  and  is  the  equivalent  of  *'  ownership  ; "  the  objects  of  ownership  were 
designated  either  speci6cally,  as  land,  houses,  &a,  or  simply  as  things  (re»).  "  Bona  " 
was  the  equivalent  of  property  in  the  second  sense,  meaning  not  the  rights  of  the 
owner,  but  the  tilings  belouging  to  him  ;  and  therefore  another  phrase  is  wanted  to 
give  the  conesponding  term  of  "  ownership  ;"  that  phrase  \Bjpo8semo  bonorum. 
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system  of  which  the  unit  was  the  ^paterfamilias^  where  everjr 
one  either  was  subject  to,  or  exercised,  the  potestas.    But  as 
the    patriarchal   age    receded,   and    Rome   came  nearer    the 
climax  of  her  greatness  as  the  lawgiver  and  mistress  of  the 
world,  the  potestas  withered,  and  the  personal  independence 
of  the  individual  became  the  basis  of  the  social  organisation. 
As  time  went  on,  the  old  law  of  inheritance  became  less  and 
less  in  harmony  with  the  progressive  march  of  Roman  civilisa- 
tion, and  the  rules   of  succession   often  caused  the  cruellest 
injustice.     Under  the   Empire,  the  improvement   of  the  law 
was  effected  by  direct  legislation ;  but  during  the  Repubhc  the 
adjustment  of  the  law  to  the  changing  moral  sentiments  of 
Roman   society  was  almost   exclusively  effected  by  the  less 
obtrusive  agency   of    the   Praetor.      In  the   exercise    of   his 
supreme  power  (imperium)^  the  Praetor  called  persons  to  the 
succession  of  a  dead  man  in  a  very  different  order  from  that 
presented  by  the  XII  Tables.     But  the  persons  that  he  intro- 
duced did  not  get  the  inheritance  (hereditas) ;  for  the  saying 
was  that  the  Praetor  could  not  make  an  heir  (Jieres),     While 
religiously  observing  this  rule,  the  Praetor  gave,  under  the  name 
of  bonorum  poBsessio,  every  right  that  a  heres  enjoyed.  Hence  there 
grew  up  by  the  side  of  the  old  a  new  law  of  inheritance,  with  a 
new  name ;  and  for  many  centmies  the  distinction  between  a 
legal  and  equitable  heir  (Jieres  and  bonorum  possessor)  continued 
to  perplex  and  complicate  a  portion  of  the  law  that  at  the 
best  was  not  very  simple.     In  the  end,  the  distinction  ceased 
to   have  any  practical  importance;  the  legal  was  merged  in 
the  equitable  inheritance.     The  bonorum  possessio  imparted  to 
the  hereditas  its  characteristic  flexibiHty  and  liberality;  while  the 
inconveniences  that  always  and  almost  necessarily  attach  to 
every  form  of  equitable  estate  were  removed  by  conferring  the 
legal  estate  on  the  equitable  heir. 

Defects  of  the  Early  Roman  Law  of  Property.— The 
early  Roman  law  of  property  is  characterised  by  precisely 
the  same  kind  of  defects  that  led  to  the  interference  of  the 
Praetor  in  the  law  of  Procedure,  Contract,  and  Inheritance : — 
(1.)  The  modes  of  conveyance  {mancipation  cessio  in  jure)  were 
formal  and  inconvenient;  (2.)  The  ager  publicus  (the  old 
common  land  of  the  Roman  people),  although  inclosed  and 
cultivated,  could  not  be  held  in  ownership  (dominium  ex  jure 
Quiritium) ;  and  (3.)  Aliens  could  not  be  owners.    The  mancipatio 
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existed  in  the  time  of  Gaius,  bat  fell  into  disuse  before  Justinian ; 
and  the  agerpublicusy  so  far  back  as  legal  records  go,  could  always 
beheld  in  Quiritarian  ownership.  After  Caracalla,  the  disabilities 
of  aliens  were  no  longer  of  importance,  because  every  subject  of 
the  Roman  Emperor  was  a  citizen.  But  could  an  alien  not  be 
owner  before  that  time  ?  There  is  conclusive  proof  that  an  alien 
could  be  owner  of  property  long  before  Caracalla.  Now  these 
three  evils — the  inconveniences  of  the  mancipatio,  the  disability 
of  citizens  to  own  portions  of  the  ager  publicaSy  and  of  aUens  to 
hold  any  property  whatever — were  all  remedied  by  the  Praetor. 

I.  The  manner  in  which  the  Praetor  dealt  with  the  incon- 
veniences and  dangers  of  the  formal  conveyances  has  already 
been  described.  But  one  question  remains  to  be  answered.  The 
actio  Publiciana  was  introduced  at  a  late  period :  what  remedy 
then  had  the  bona  fide  possessor  before  that  time  ?  Unquestion- 
ably he  had  the  possessory  interdicts.  But  it  would  be  rash  to 
affirm  that  it  was  for  this  case  that  these  interdicts  were  first 
brought  in.  A  person  whose  title  was  defective  only  from  an 
informal  conveyance  was  a  Jcma^e  possessor ;  but  the  inter- 
dicts were  open  equally  to  mala  fide  possessors.  It  has  been 
already  said  that  the  Praetor  never  interfered  except  when 
necessary ;  it  is  equally  true  that  he  never  interfered  further 
than  was  necessary.  If  the  Praetor  had  brought  in  an  interdict 
for  the  sake  of  the  bona  fide  possessor,  it  may  be  affirmed  with 
some  confidence  that  he  would  not  have  inlroduced  a  remedy 
equally  open  to  the  thief  and  the  robber. 

II.  K  the  theory  of  Niebuhr  and  Savigny  as  to  the  character 
and  history  of  the  ager  publims  be  correct — ^that  portions  of 
the  ager  pvblicus  were  inclosed  by  patricians,  and  given  to  their 
clients  to  be  cultivated  as  tenants-at-will,  without  rent — all  the 
conditions  are  present  for  the  creation  of  equitable  interests. 
No  one  could  be  Quiritarian  owner  of  any  portion  of  the  ager 
pubKcus  ;  and  therefore  the  interests  of  the  patricians  and  their 
cHents,  the  cultivators,  could  have  no  other  support  than  the 
Praetor.  If  any  ownership  was  recognised  at  aU,  it  must  be 
Equitable,  because  it  could  not  be  Quiritarian.  The  character 
of  preearium  (see  Quasi-Possession)  aflFords  some  grounds  for 
believing  that  in  Rome  certain  land  was  given  to  tenauts-at- 
win  that  could  not  be  recovered  by  vindication  and  therefore 
coxdd  not  have  been  held  in  Quiritarian  ownership.  This 
would  coincide  with  the  peculiarity  of  the  ager  publicus. 

Jf  the  origin  of  the  interdict  tUi  possidetis  may  be  assigned  to 
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the  relation  of  patricians  and  their  clients  to  the  ager  publicuSy 
one  of  the  most  remarkable  characteristics  of  possessory  inter- 
dicts would  be  accoimted  for— namely,  that  bona  fides  was  not 
required.  Bona  fides,  as  related  to  possession,  had  a  peculiar 
technical  meaning.  ^It  did  not  signify  mere  honesty ;  it  meant 
that  the  possessor  had  got  the  thing  in  a  way  that  justified 
him  in  believing  himself  to  be  owner.  But  a  possessor  of  ager 
publicus  knew  that  he  could  not  be  owner ;  and  he  also  knew 
that  nobody  else  could  be  owner ;  and  therefore,  although  he 
was  not  a  bona  fide  possessor,  so  neither  could  he  be  called 
a  mala  fide  possessor  in  any  other  than  a  purely  technical 
sense.  In  truth,  the  legal  notion  of  bona  fides  is  entirely 
irrelevant  to  the  case  in  question.  Now  the  Praetor  looked 
solely  to  the  fact  of  possession,  and  treated  bona  fides  as  a 
simple  irrelevance. 

The  theory  of  Savigny,  if  it  were  fully  established  by  inde- 
pendent evidence,  would  afibrd  a  satisfactory  explanation  of 
the  interdict  uti  possidetis  ;  but  it  can  hardly  be  said  to  rest 
on  an  unassailable  basis,  and  it  does  not  account  for  the  inter- 
dict utrubi,  which  applies  to  moveables  only. 

III.  There  is,  however,  another  case,  strangely  overlooked  by  . 
Savigny  and  other  learned  writers,  quite  capable  of  accounting 
for  the  peculiarities  of  the  whole  Praetorian  law  of  possession. 
It  was  only  by  means  of  a  doctrine  of  equitable  ownership  * 
that  aliens  (peregrini)  could  enjoy  rights  of  property.      An; 
alien  could   not  be  a   Quiritarian  owner ;  he  could  not  take  ' 
part  in  the  mancipation  cessio  in  jure,  or  acquire  by  usucapioi, . 
He  found  no  place    in  the  Roman  Law  as   it  stood   prior,' 
to  the  intervention  of  the  Praetors.     But  an  alien,  although; 
he  could  not  be  an  owner,  could  be  a  possessor;  and  it  was. 
competent  to  the  Praetor  to  throw  around  such  possession 
the  shield  of  his  imperium.     The  Praetor  did  not  exact  bona 
fides,  for  the  simple  reason  that  the  alien  knew  that  he  could 
not  possibly  acquire  a  legal  title. 

But  was  there  any  necessity  for  admitting  aliens  to  the  enjoy- 
ment of  civil  rights  ?  We  may  infer  that  there  was  from  the  fact 
that  the  steady  policy  of  the  Praetors  through  centuries  was  to 
extend  the  law  to  ahens.  The  circumstance  that  the  additional 
Praetor  created  in  B.0. 246  was  called  Praetor  Feregrintts,  proves 
that  already  at  that  time  the  legal  business  of  aliens  was  suffi- 
ciently great  to  give  occupation  to  a  special  magistrate ;  and 
considering  that  the  work  of  the  magistrate  consisted  merely  in 
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ascertaining  the  question  in  dispute  between  litigants,  and  nam- 
ing an  arbitrator  to  decide  on  the  merits,  this  fact  alone  speaks 
volumes  as  to  the  position  of  aliens  in  Rome.  But  it  does  not  rest 
upon  inference  merely.  In  the  first  place,  we  know  that  at 
a  very  early  period  the  law  of  contract  was  expanded  to  admit 
aliens.  The  formal  words  of  the  atipulatio  were  modified  for 
the  express  benefit  of  aliens ;  and  aliens  could  enter  into  con- 
tracts that  arose  ea  jure  gentium,  a  class  that  included  every 
contract  of  any  importance  in  the  Romaa  Law,  except  the 
atipulatio.  (D.  48,  19,  16.)  But  nine  contracts  out  of  ten 
have  no  other  object  than  the  acquisition  of  property.  Con- 
sequently, if  the  law  of  contract  was  opened  to  aliens,  so  also 
must  have  been  the  law  of  property.  This  argument  is  per- 
fectly irresistible;  but  the  conclusion  does  not  rest  upon 
argument.  Gains  has  furnished  us  with  explicit  testimony 
both  as  to  the  fact  that  aliens  were  admitted  to  proprietary 
rights,  and  also  as  to  the  manner  in  which  it  was  done  in  the 
case  of  moveables.^ 

And  again,  an  alien  is  by  a  fiction  regarded  as  a  Roman  citizen,  when  he 
is  plaintiff  or  defendant  on  some  ground  for  which  an  action  is  established 
by  our  Statutes ;  provided  only  it  is  just  that  such  an  action  should  be  ex- 
tended even  to  an  alien.  If,  for  instance,  it  is  alleged  that  an  alien  has  aided 
or  been  privy  to  a  theft,  and  an  action  is  brought  against  him,  the  formula  is 
framed  thus  : — "  Let  there  be  2i  judex.  If  it  appears  that  Dio,  a  Greek,  aided 
or  was  privy  to  the  theft  of  a  golden  platter  from  Lucius  Titius,  and 
ought,  on  that  account,  if  he  were  a  Roman  citizen,  to  be  cast  in  damages  as 
a  thief,"  and  so  on.  Again,  if  an  alien  brings  an  action  for  theft,  he  is 
by  a  fiction  regarded  as  a  Roman  citizen.  In  like  manner,  also,  if  under  the 
lex  Aguilia  an  alien  bring  an  action  for  damnum  injuria,  or  if  such  an  action 
is  brought  against  him,  then  by  the  fiction  that  he  is  a  Roman  citizen  a 
lemedy  is  given.    (G.  4,  37.) 

By  the  aid  of  a  fiction,  an  alien  was  enabled  to  sue  a  thief  or 
any  person  injmiig  his  property.  Suppose,  however,  a  person 
claimed  a  slave  in  the  possession  of  an  alien,  and  took  him 
away  by  force,  what  was  the  remedy  of  the  aUen  ?  Not  the 
CLctio  vi  bonorum  raptorum,  because  the  claimant  was  not  a  robber ; 


'  Item  ctuiUu  Bomana  peregrine  fingUur,  si  eo  nomine  agat  aut  cum  eo  agatur,  quo 
momine  nottriM  Ugibus  actio  constittUa  est,  si  tnodo  iustum  sit,  earn  (ictionem  etiam  ad 
pertgrinum  extendi,  udut  si  furtum  'diaUur  (factum  ope  conailio)  *peregrini  et  cum  eo 
^gatMT,  formula  iia  concipitur:  IVDEX  esto.  m  pakbt,  *opb  oonsilio  dionis  *  oraeci 
(Lveio)  Tmo  fvbtvm  factvm  esse  patkras  avreae,  quam  ob  bem  bvm,  si  civis 
BOMANVS  B8SBT,  PBO  FVBE  DAMNVM  DECIDEBE  OPOBTERET  et  rcliqua  ;  item  si  peregHnus 
frnii  agat,  ciuitas  ei  Romana  fingUur.  similiter  si  ex  lege  Aquilia  peregrinus  damni 
inittriae  agal  aut  cum  eo  agatur,  ficta  ciuitate  Romana  iudicium  datur^ 
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there  was  then  only  the  interdict  utrubi.  Again,  if  between  a 
citizen  and  an  alien,  or  between  two  aliens,  a  dispute  arose  as  to 
the  ownership  of  a  slave,  there  was  no  other  means  of  settling 
the  dispute  than  the  interdict  tUrubi.  In  like  manner,  an  alien 
could  enjoy  aad  maintain  an  interest  in  immoveables  only  by 
the  interdict  uti  possidetis.  An  alien,  therefore,  could  be  pos- 
sessor, although  not  Quiritarian  owner ;  and  by  the  aid  of 
fictions  and  interdicts,  enjoy  precisely  or  nearly  the  same 
rights  as  if  he  were  a  Roman  citizen.  An  alien  had  bene- 
ficial, but  not  technical,  ownership.  A  Roman  citizen  had 
Quiritarian  ownership,  acquired  by  means  of  a  formal  transvesti- 
tive  fact,  and  maintained  by  vindicatio.  An  alien  had  beneficial 
or  equitable  ownership,  acquired  by  delivery  of  possession,  and 
supported  in  the  case  of  immoveables  by  the  interdict  uti  possi* 
detisy  and  in  the  C€ise  of  moveables  by  the  interdict  tUrttbi. 

Connection  between  Possession  and  Equitable  Ownership. 
— A  consideration  of  the  circumstances  shows  how  the  exten- 
sion of  ownership  came  to  be  wrapped  up  with  the  idea  of 
possession.  Suppose  the  object  of  dispute  was  a  slave.  How 
is  the  Praetor  to  decide  between  the  two  aliens  claiming  him  ? 
Neither  q{  them  can  be  Quiritarian  owner,  and  therefore  no 
question  can  arise  as  to  the  existence  of  mancipatio  or  any  other 
transvestitive  fact  of  the  Roman  Law.  What  substitute  could 
the  Praetor  adopt  for  mancipatio  f  The  best  answer  to  this 
question  is  a  brief  statement  of  the  substitute  actually  adopted 
by  the  Praetor : — (1)  The  first  rule  was  that  if  of  two  claimants 
one  had  possession  at  the  time  of  action  brought,  and  the  other 
never  had  had  possession,  the  Praetor  preferred  the  possessor. 
(2)  If  both  the  claimants  had  been  in  possession  at  different 
times  (they  could  not  possibly  be  together,  D.  13,  6,  3,  5),  then 
either  one  succeeded  the  other  in  possession,  or  there  was  some- 
body in  possession  between  them.  Take  the  first  cfiuse,  where 
the  claimants  had  possession  immediately  in  succession,  and 
suppose  Titius  was  first  in  possession  and  Gains  after  him.  Did 
Gains  obtain  possession  with  the  consent  of  Titius  t  If  he  did, 
the  Praetor  decided  in  favour  of  Gains ;  if  he  did  not,  the  posses- 
sion was  decreed  to  Titius.  (D.  43,  17,  3.)  (3)  If  there  was 
a  possessor  between  Titius  and  Gains,  the  rule  was  different. 
The  Praetor  decided  in  favour  of  the  man  that  had  the  longest 
possession  in  the  year  preceding.  The  result  of  this  apparently 
arbitrfioy  rule  was  to  secure  practical  justice.    Thus  if  Titius 
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poeeessed  the  slave  for  six  months,  and  Attius  had  the  slave 
for  one  month,  Titins  would  recover  the  slave  from  Gains,  if  he 
brought  the  interdict  before  the  end  of  five  months.  In  effect, 
therefore,  this  rule  was  equivalent  to  a  doctrine  of  usiicapio,  and 
gave  the  possessor  several  months  to  look  after  his  property. 
When,  in  addition,  a  rightful  possessor  was  allowed  to  count 
the  time  of  a  previous  possessor  (accessio  possesaionis),  as  stated 
in  the  text,  he  was  provided  with  a  measure  of  security  scarcely 
less  perfect  than  that  given  to  the  Quiritarian  owner.  In  the 
case  of  land,  the  remedy  of  a  possessor  was  much  less  complete. 
In  the  case  supposed,  the  interdict  lUi  possidetis  did  not  lie 
against  Gains,  but  the  interdict  de  vi  could  be  brought  against 
Attius  and  damages  recovered  equal  to  the  value  of  the  pos- 
session. (D.  41,  2,  53.)  In  the  result,  therefore,  mere  posses  • 
sion  could  not  establish  a  title,  imless  by  the  laches  of  the 
person  entitled  to  possession.  No  one  could  really  be  safe  as 
possessor  unless  he  had  obtained  delivery  from  a  prior  possessor, 
or  had  entered  on  land  or  seized  moveables  possessed  by  no  one. 
Under  the  name  of  Possessio  the  Praetor  created  a  complete 
law  of  property  adapted  for  aliens.  The  Equitable  or  Prae- 
torian ownership  generally  ran  parallel  to  the  Quiritarian 
ownership  ;  it  diverged  from  the  older  law  only  where  that  law 
was  inconvenient,  or  repugnant  to  common  sense.  The  maxim 
of  English  equity,  that  "  equity  follows  the  law,"  might  be 
applied  without  much  error  to  the  Praetorian  rules  regarding 
possession ;  and  nothing  can  give  more  complete  proof  of  the 
proposition  now  contended  for — that  possession  was  Equitable 
or  Praetorian  ownership — ^than  a  careful  study  of  the  rules 
established  regarding  possession.  To  bring  out  the  parallelism 
between  the  Quiritarian  and  Praetorian  ownership,  it  will  be 
convenient  to  pursue  the  arrangement  adopted  throughout  this 
Book  in  the  exposition  of  legal  topics. 

Possession. 

Definition. — Possession  (possessio)  is  the  occupation  of  any- 
thing with  the  intention  of  exercising  the  rights  of  ownership 
in  respect  of  it.^ 

Exception, — A  mortgagee  and  a  tenant-at-will  are  possessors, 

'  AffiMcimur  potnemanem  corjxxre  et  animo :  neque  per  «f  animOj  aut  per  se  corpore, 
(D.  41,  2,  3,  1.)  We  gain  possession  with  body  and  mind  ;  but  not  with  the  mind  by 
itadf,  nor  with  the  body  by  itself. 
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although  they  hold  without  the  intention  of  exercising  the 
rights  of  ownership.     (D.  9,  4,  22,  1.)^ 

A  thing  is  said  to  be  occupied  {teneiwr)  when  it  is  so  held  by 
any  one  that  he  can  exclude  others  from  it.  Thus,  a  captain 
occupies  his  ship,  but  not  the  water,  through  which  it  passes. 

Possession  may  be  lawful  (^justd)  or  unlawful  {injuatoj  vitiosa). 
It  is  unlawful  when  it  is  acquired  or  held  against  the  will  of  a 
possessor.     (D.  41,  2,  3,  5.) 

A  possessor,  but  not  an  occupier,  is  protected  by  Interdicts.* 

Exception. — A  tenant-farmer  (colonus)  was  an  occupier  merely, 
not  a  possessor,  but  if  evicted  from  his  farm,  he  could  bring  the 
Interdict  quod  vi  out  clam  in  respect  of  the  crop ;  but  not  any 
other  Interdict.    (D.  43,  26,  20 ;  D.41, 2, 25, 1 ;  D.  43, 24, 12.) 

Rights  and  Duties.  (1)  Moveables. — ^A  bona  fide  possessor 
had  the  same  rights  as  an  owner.  (See  pp.  91,  96,  101.)  A 
mala  fide  possessor  WSL8  not  entitled  to  these  rights,  as  has  been 
already  pointed  out.  It  is  possible,  however,  that  he  could 
avail  himself  of  the  enactment  made  by  Valentinian  (p.  96). 
Again,  both  a  bona  fide  and  a  xnalafide  possessor  were  liable  to 
the  actio  noxalis  for  wrongs  done  by  slaves  in  their  possession. 
(D.  9,  4, 13 ;  D.  9,  4, 11.)    (2)  Immoveables.— Every  possessor, 


'  lAcet  enim  juste  pomdeant  non  ta/men  opinione  domini  posiiderU.  For  although  they 
are  in  lawful  poBseesion,  yet  do  they  not  regard  themselves  as  owners  while  in  poe- 
session. 

*  These  definitions  are  put  forth  as  coming  near  the  truth ;  but  they  are  not  in 
entire  harmony  with  the  language  of  the  jurists.  The  fact  is,  that  the  language  of 
the  jurists  is  not  consistent  with  itself. 

Savigny  has  endeavoured  to  show  that  the  language  of  the  Boman  jurists  is  clear 
and  consistent.  According  to  him,  the  varying  phraseology  of  the  Digest  may  be  re- 
duced to  three  heads  :  (1)  CimlU  Possessio  is  such  possession  as  ripens  by  prescription 
into  ownership  {Postemo  ad  Utucapionem) .  (2)  Possestio  (simply)  is  such  possession  as 
never  passes  into  ownership,  but  \a  protected  by  Interdicts  {Posaemo  ad  Interdicta). 
(3)  Naturalis  posaemo  or  deteiUio  is  mere  occupation  unsupported  by  any  interdicts. 

But  in  D.  10,  4,  3,  15,  a  mortgagee  is  said  to  have  merely  naturalu  pos$esaio; 
although  a  mortgagee  was  protected  by  interdicts.  So  a  wife  that  held  property  given  to 
her  by  her  husband  against  the  law  prohibiting  donations,  was  said  to  be  naturalU  poue$- 
wot;  but  she  also  was  a  possessor  ad  Interdicta,  (D.  43, 16,  1,  9-10. )  Still  the  common 
usage  undoubtedly  is  that  possession  {possidere)  means  such  occupation  as  ia  protected 
by  Interdicts.  If  Savigny  had  put  forth  his  distinctions  as  those  that  the  Roman 
jurists  ought  to  have  followed,  he  might  have  supported  himself  by  very  strong  argu- 
ments ;  but  his  mistake  is  in  attributing  to  them  a  greater  uniformity  and  precision 
of  language  than  can  be  justified  by  a  careful  reading  of  the  texts.  The  Praetor  him- 
self undoubtedly  used  the  word  possessio  in  more  than  one  meaning.  Grenerally  he  em- 
ployed it  in  connection  with  Interdicts,  but  he  also  used  the  expression  nUssio  in  posses- 
sionem, meaning  occupation,  and  not  judicial  possession.  In  the  note  on  Quasi-posses- 
sion, examples  are  quoted  of  a  confused  and  perplexing  use  of  language  on  this  topic. 
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whether  bonajide  or  not,  had  the  same  rights  to  immoveables 
as  an  owner. 

Investitive  and  Transvestttive  Facts. — The  rules  upon  this 
subject  have  been  stated  under  Delivery,  a  transvestitive  fact  of 
ownership  (pp.  136-8). 

The  restrictions  on  the  investitive  &cts  of  possession  are 
instructive. 

I.  Restrictions  in  respect  of  things.  (1.)  Things  that  cannot 
be  the  objects  of  ownership  according  to  the  Jus  Gentium  cannot 
be  possessed.  Thus  land  covered  by  the  sea  or  a  public  river 
cannot  be  possessed.  (D.  41,  2,  30,  33.)  Res  divini  juris,  as  a 
burial-ground,  &c.,  cannot  be  possessed.  (D.  41,  2, 30, 1.)  Again, 
a  freeman,  although  he  may  be  restrained  in  his  liberty  and  put 
in  chains,  cannot  be  possessed  any  more  than  he  can  be  owned. 
(D.  41,  2,  23,  2.)  But  the  restrictions  on  ownership  peculiar 
to  the  jm  civile  do  not  govern  possession.  Thus  land  in 
the  provinces  could  be  possessed  although  it  could  not  be 
owned. 

II.  Bestrictions  in  respect  of  persons.  Slaves  (D.  4,  6,  19 ; 
D.  41,  2,  23,  1)  and  persons  imder  potestas  (D.  50,  17,  93)  could 
not  possess  for  themselves ;  but  whenever  they  stood  in  such  a 
relation  to  anything  that,  if  they  were  free,  they  would  possess ; 
in  that  case  their  master  had  possession. 

Agency  was  admitted  in  possession.  Thus  when  A  occu- 
pied land  with  the  intention  that  B  should  have  the  right  of 
ownership,  and  B  also  had  that  intention,  then  B  and  not  A 
was  possessor.^  (D.41,  2,  9.)  Agency  was  not  admitted  in  the 
transvestitive  facts  of  the  jits  civile^  and  it  was  through  the 
substitution  of  delivery  for  mancipatio  that  the  more  liberal  rules 
of  the  Praetorian  ownership  were  extended  universally  to 
ownership  (p.  179). 

Divestitive  Facts. — A  possepsor,  if  not  himself  also  occupier, 
might  lose  possession  by  the  act  or  default  of  the  occupier. 
Two  cases  have  therefore  to  be  considered. 

I.  Loss  of  possession  by  the  possessor  himself.  Inasmuch  as 
possession  consisted  of  both  a  mental  and  a  physical  fact, — the 
intention  to  occupy  as  owner  as  well  as  the  actual  occupation, — 
possession  was  lost  if  either  of  those  essential  elements  ceased 
to  exist.     (D.  41,  2,  44,  2.) 

1.  Loss  of  possession  by  loss  of  occupation.     This,  again,  may 

'  Animo  tUique  nottrOy  corpare  vd  nottro  vd  cUieno.     (Paul,  Sent.  5,  2,  1.) 
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occur  in  one  or  other  of  two  ways : — there  may  be  an  adverse 
occupation,  or  there  may  not. 

A  man  possesses  a  moveable  so  long  as  it  is  in  his  custody,  or 
he  is  in  a  position  to  renew  the  custody  when  he  pleases. 
(D.  41,  2,  8,  13.)  Several  examples  are  given  under  the  head 
of  Occupatio  (pp.  110,  111). 

Illustrations. 

A  boat  carrying  some  blocks  of  marble  is  wrecked  in  a  river,  and  the  marble  is  lost. 
Possession  of  them  is  gone,  but  not  the  ownership  ;  and  if  the  marble  is  recovered,  it 
may  be  claimed  by  the  owner.  (D.  41,  2,  13,  pr.)  This  illustrates  the  distinctidi 
between  ownership  and  possession.  The  investitive  fact  of  ownership  operates  once 
for  all ;  and  therefore  a  person  once  made  an  owner,  is  always  an  owner  until  some 
divestitive  fact  exists.  Bat  possession,  involving  the  physical  element  of  actual 
occupation,  must  continue  to  exist  if  the  remedy  by  interdict  is  to  be  employed. 

A  field  is  left  uncultivated  and  unoccupied.  The  possession  is  not  lost  unless  the 
possessor  intended  to  abandon  it  (animo  derdinquendi)  (C.  7,  32,  4)  ;  or  it  is  occupied 
by  an  adversary. 

Summer  or  winter  pastured  were  left  for  a  part  of  the  year  unoccupied ;  but 
possession  was  not  thereby  hist.     (D.  41,  2,  8,  11  ;  D.  48,  Itf,  1,  25.) 

Possession  was  lost  when  the  thing  was  occupied  by  any 
one  with  the  iutention  of  excluding  the  possessor. 

Illustrations. 

When  a  moveable  was  stolen,  possession  was  lost  by  the  posseMor  and  acquired  by 
the  thief.     (D.  41,  2.  15.) 

A  person  bound  hand  and  foot  by  trespassers  on  his  own  land,  was  held  to  be 
ejected,  t.«.,  to  have  lost  possession.     (D.  43,  16, 1,  47.) 

Titius  has  gone  from  home  leaving  no  one  in  charge  of  his  house.  During  hia 
absence  Gaius  enters,  and  on  the  return  of  Titius  prevents  him  entering  by  .threats  of 
violence.  Titius  loses  possession.  (D.  43,  16,  1,  24.)  But  at  what  time  is  pos- 
session lost,  when  Gaius  toters  or  l^tius  returns  ?  Labeo  and  the  older  jurists  said 
it  was  when  Gaius  entered,  who  consequently  was  said  to  have  a  theftuous  possession 
dandestina  posseaHo.  Apparently  this  was  the  case  provided  for  by  the  interdict 
de  clandtstina  possessione.  (D.  10,  3,  7,  5.)  But  the  necessity  for  that  interdict 
disappeared,  when  it  was  held  that  possession  was  not  lost,  in  ^e  case  stated,  when 
Gaius  entered,  but  only  when  Titius  came  to  know  that  he  had  entered,  or  rather  was 
repelled  by  force  on  attempting  to  turn  him  out,  or  from  fear  did  not  to  try  to  recover 
the  occupation,  (D.  41,  2,  18,  3  ;  D.  41,  2,  25,  2  ;  D.  41,  2,  3,  7  ;  D.  41,  2,  46  ;  D. 
43,16,6;  D.  4,  2,  9,  pr.) 

2.  Loss  of  possession  by  intention  to  give  it  up  (animo  non 
corpore).  (D.  41,  2,  3,  6.)  A  possessor  by  agreement  with 
another  might  transfer  possession,  without  ever  departing  from 
occupation.  What  I  possess  in  my  own  name,  Celsus  remarks, 
I  may  possess  in  the  name  of  another.     (D.  41,2,  18,  pr.) 

Illustration. 

Seia  made  a  gift  of  a  farm  to  her  step-daughter  by  letter,  and  stated  that  she  would 
continue  to  occupy  the  farm  as  a  tenant,  paying  a  yearly  rent.     This  was  held  to 
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amount  to  a  transfer  of  the  possession,  and  therefore  of  the  ownership,  to  the  step- 
daaghter ;  because  Seia  ceased  voluntarily  to  be  a  possessor,  and  accepted  the  place  of 
a  mere  occupier.     (D.  6,  1,  77.) 

II.  Loss  of  possession  by  the  act  or  default  of  an  occupier. 

1.  When  a  servant  or  friend  or  farmer  occupying  land  in 
the  name  of  another  was  expelled  by  force,  the  possession 
was  lost,  even  before  a  knowledge  of  the  fact  of  ejectment  was 
brought  to  the  possessor.  (D.  43,  16,  1,  22.)  When  a  tenant- 
farmer  died,  his  landlord  did  not  lose  possession  until  an 
adverse  claimant  entered  and  occupied  the  land.  But  if  the 
tenant  went  away  and  left  the  land  without  the  intention  of 
returning,  the  possession  was  at  once  lost.     (D.  41,  2,  40,  1.) 

2.  Could  possession  be  lost  if  the  occupier,  without  ceasing 
to  occupy,  resolved  no  longer  to  hold  for  the  possessor,  but  to 
hold  for  hiinself  I  Undoubtedly  an  occupier  who  thus  tried  to 
make  his  occupation  a  means  of  fraud  would  be  a  mala  fide 
possessor,  but  would  he  not  be  a  possessor?  Would  he  not 
unite  actual  occupation  with  the  intention  to  hold  as  owner,  and 
are  not  these  the  only  elements  of  possession  ?  Such  reasoning 
is  unassailable ;  and  if  we  regard  possession  as  a  mere  anomalous 
reparation  of  rights  from  investitive  facts,  there  seems  no  reason 
why  the  argument  should  not  have  been  given  eflFect  to.  But 
if  we  admit  that  possession  meant  really  equitable  ownership,  it 
would  be  highly  inconvenient  to  allow  a  mere  occupier  by  an  act 
of  fraud  to  make  himself  possessor,  and  entitle  himself  to  the 
protection  of  the  Interdicts.  If  that  had  been  allowed,  it  would 
have  been  a  serious  drawback  to  a  system  of  equitable 
rights  for  aliens.  We  find,  as  might  be  supposed,  that  this 
danger  was  guarded  against,  and  in  a  very  simple  way.  It 
was  laid  down  that  no  one  having  been  admitted  as  an  occupier 
could  by  a  mere  act  of  will  convert  himself  into  a  possessor ; 
and  that  no  one  admitted  to  possession  in  a  given  capacity 
could  of  his  own  volition  change  that  capacity.^ 

Illustrations, 

A  ring  is  left  in  deposit  with  a  jeweller.  He  resolves  to  deny  the  deposit,  with  the 
intention  of  fraudulently  appropriating  it  to  himself.  He  still  continues  a  mere  occupier, 
Dot  a  possessor  ;  but  if  he  removed  it  from  the  shop  where  it  was  left,  he  became  at 
once  possessor  and  a  thief.  Bemoving  the  ring  from  its  place  of  custody  is  a  contrec- 
tatio.     (D.  41,  2,  3,  18.) 

A  tenant  of  a  farm  hearing  of  the  death  of  his  landlord,  and  that  no  heir  was  likely  to 

■  Nenu)  tibi  ipee  cau$am  poateuionis  mutare  potest,    (D.  41,  2, 19,  1.) 
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be  found,  resolved  to  keep  the  farm  for  himsell  He  is  not  »  poasessor,  and  heooe, 
although  in  this  case  anciently  his  malafidu  was  no  bar  to  utVLcapio  (p.  128  j,  he  did 
not  become  owner  by  usucapio,     (D.  41,  5,  2,  1.) 

A  tenant,  professing  to  be  owner,  sells  the  farm  occupied  by  him,  and  delivers  it  to 
the  purchaser.  As  the  tenant  could  not  transfer  what  he  had  not,  and  as  all  he  had 
was  occupation  {deUntio),  the  purchaser  did  not  become  possessor,     (C.  7,  32,  5.) 

A  tenant  buys  the  farm  he  occupies  from  a  person  he  believes  to  be  heir  to  his 
landlord.  He  at  once  becomes  possessor,  even  if  that  person  proves  not  to  be  heir. 
(D.  41,  8,  88, 1.) 

Bemkdies. — 1.  Hemedies  in  respect  of  rights  of  possession  of  immoveables.  The 
interdicts  de  vi  and  qtiod  vi  aut  dam  were  the  most  ancient  remedies  for  a  pos- 
sessor. In  later  times,  however,  it  would  appear  that  an  alternative  procedure  by 
means  of  actions  was  allowed.  The .  interdicts  seem,  indeed,  to  have  been  pushed 
aside  by  possessory  condicUones.  Thus  we  are  told  there  was  a  possessory  condicHo 
for  the  recovery  of  land  analogous  to  the  cotuUcHo  furtiva  for  stolen  goods.  (D.  47,  2, 
25,  1 .)  Again,  it  is  said  that  an  owner  could  bring  a  condictio  to  recover  his  owner- 
ship, a  possessor  to  get  back  his  possession.  (D.  18,  8,  2.)  The  distinction  between 
interdictum  and  condicHo  consisted  entirely  in  the  forms  of  procedure  (see  Book  IV., 
Proceedings  m  Jure) ;  and  after  the  changes  made  by  Diocletian,  there  was  no  distinc- 
tion whatever  except  in  words. 

2.  The  remedies  in  respect  of  the  investitive  fact  of  possession  were  the  inter- 
dicts uti  possidetis  and  utrubi.  These  interdicts  could  be  used  only  for  protecting 
possession,  not  for  acquiring  it.' 

Fusion  op  Possessio  and  Dominium. 

This  brief  review  of  the  chief  rules  relating  to  possession 
strengthens  the  con\'iction  that  the  Roman  Law  had,  under  the 
name  of  possession,  an  institution  running  parallel  with  Quiri- 
tarian  ownership.  The  extraordinary  prominence  given  to  the 
subject  of  possession  in  the  Digest,  and  the  circumstance  that 
the  investitive  fact  of  possession  was  enforced  by  a  procedure 
invented  expressly  for  the  purpose,  appears  to  justify  the  lan- 
guage in  which  possession  has  been  described  as  Equitable  or 

*  If  possession  meant  equitable  ownershipi  it  may  be  urged  that  there  should  be  an 
interdict  to  enable  a  man  to  obtain  possession  of  that  he  was  entitled  to,  just  as  the  in* 
terdict  quorum  bonorum  was  the  means  of  enabling  the  equitable  heir  to  obtain  the  in' 
heritance.  This  objection  appears  at  first  formidable,  because  equitable  ownership  could 
hardly  be  considered  complete  unless  there  was  some  means  by  which  the  equitable 
owner  could  get  possession  of  his  effiscts.  The  answer  may  be  given  as  a  dilemma.  A 
person  entitled  as  Praetorian  owner  either  had  been  in  possession  at  some  time,  or  he 
had  not.  If  he  had  ever  been  in  possession,  and  been  ejected,  his  remedy  was  the 
interdict  for  recovering  possession.  If  he  had  never  been  in  possession,  he  could  not  be 
equitable  owner.  Why  not  t  Delivery  of  possession  was  the  investitive  fact  of  equitable 
ownership  ;  and,  therefore,  a  person  to  whom  a  thing  had  not  been  delivered  could  not 
be  owner.  If  he  had  any  right  at  all,  it  was  a  right  in  personam  against  some  specific 
individual,  and  his  remedy  would  be  an  action  on  contract,  or  legacy,  or  the  like.  The 
action  to  acquire  possession  was  thus  an  cutio  in  personam. 
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Praetorian  ownership.  Leaving  out  of  account  the  possibly 
donbtfiil  case  of  the  ager  pubUcua^  we  find  in  the  situation 
of  aliens  in  Rome  an  urgent  necessity  for  the  creation  of 
such  a  form  of  ownership ;  and  we  have  seen  that  in  the 
hands  of  the  Praetor  the  doctrine  of  possession  was  deve- 
loped in  a  manner  that  gave  to  aliens  the  practical  enjoyment 
of  property. 

But  the  fate  of  equity  is  to  be  merged  in  law.  Possession, 
at  first  an  independent  growth  lying  outside  Quiritarian  owner- 
ship, was  destined  to  be  fiised  with  it.  If  the  view  above  set 
forth  of  the  history  of  possession  be  correct,  it  is  obvious  that 
after  Caracalla,  when  "  Roman  citizen  "  was  made  a  synonym 
for  **  subject  of  the  Roman  Emperor,"  the  necessity  for  possession 
as  a  rival  to  the  Quiritarian  ownership  disappeared.  Long 
before  that  time,  however,  the  utiUty  of  Praetorian  ownership 
had  been  diminished.  It  is  in  this  fact  that  an  explanation 
must  be  sought  for  a  circumstance  that  at  first  sight  appears 
strange.  The  jurists  nowhere  apparently  connect  the  doctrine 
of  possession  with  the  needs  of  aliens ;  but,  on  the  contrary, 
speak  of  it  as  a  subordinate  part  of  the  law  of  ownership. 
It  is  in  this  light  that  it  is  introduced  to  us  by  Gains;  a 
dispute  as  to  possession  is  a  mere  preliminary  to  a  vindicatio. 
The  truth  is,  that  in  his  time  the  Praetorian  theory  of  posses- 
sion had  well-nigh  done  its  work,  and  was  becoming  merged 
in  the  law  of  ownership,  which,  through  its  influence,  had 
undergone  a  profound  transformation.  The  tendency  of  "  pos- 
session" to  take  the  place  of  "  ownership"  is  strikingly  illustrated 
by  a  passage  from  Quintilian,  which  shows  how  the  possessory 
interdict  was  employed  as  a  means  of  testing  the  question  of 
ownership :  "  In  wagers  under  interdicts,  although  there  is  no 
question  of  ownership  but  only  of  possession,  still  we  ought  to 
show  not  merely  that  we  have  had  possession,  but  that  what 
we  have  possessed  is  our  own."  ^ 

In  the  final  stage  of  development  of  the  law  of  ownership, 
delivery  of  possession  was  the  sole  mode  of  conveyance. 
Possession,  the  investitive  fact  of  equitable  ownership,  became 
the  investitive  fact  of  legal  ownership,  and  entirely  superseded 
the  ancient  mancipatio  and  cessio  in  jure.    In  other  words,  owner- 


'  In  sponnonibuSf  quae  tx  interdictU  Jiuntf  etiamn  non  proprietatis  est  qnaestio  sed 
tantwn  possesaionis,  tamen  rum  solum  poBsedUse,  ted  etiam  nostrum  postedUte  doceri 
dtbeaL    (Quint.  Inst  Orat  7,  5.) 
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ship,  according  to  the  Jus  Gentium,  took  the  place  of  ownership 
eo!  jure  Quiritium, 

Another  most  important  contribution  to  the  law  of  property- 
made  through  possession  was  agency.  It  was  owing  to  the 
fusion  of  equitable  and  legal  ownership  that  the  power  of 
acquiring  property  through  a  free  representative  was  intro- 
duced into  the  Roman  Law  (p.  179.) 

In  the  time  of  Justinian,  then,  the  only  difference  between 
ownership  and  possession  was,  that  to  constitute  ownership  the 
possession  must  be  derived  from  a  person  having  a  right  to 
transfer  the  possession.  A  possessor  could,  at  this  period,  with 
no  propriety  be  called  an  equitable  owner.  If  he  were  a  mala 
fide  possessor,  he  could  not  acquire  the  ownership ;  if  he  were  a 
Jona/cfe  possessor,  he  was  Uable  at  any  time,  before  prescription 
had  given  him  a  legal  title,  to  be  turned  out  by  the  real 
owner. 

Thus,  in  the  last  stage  of  Roman  Law  possession  has  precisely 
the  same  meaning  that  it  has  in  every  system  of  law ;  it  is 
a  temporary  separation  between  the  person  exercising  rights 
and  the  person  invested  by  law  with  the  rights.  The  words 
of  Gains,  in  speaking  of  the  distinction  between  Quiritariau 
and  Bonitarian  ownership,  may  be  applied  to  the  history  of 
Poasessio  ad  Interdicta,  as  well  as  to  Posaessio  ad  Usucapionem, 
Thus  in  •the  time  of  the  XII  Tables  there  is  but  one  form  of 
ownership  (dominium  ex  jure  Quiritium) ;  in  the  time  of  Justi- 
nian there  is  but  one  form  of  ownership  (dominium) ;  but  the 
ownership  of  Justinian  is  an  institution  that  is  separated  from 
the  Quiritarian  ownership  by  a  wide  gulf — a  gulf  as  wide  and 
of  precisely  the  same  character  as  that  which  Ues  generally 
between  the  narrow  and  provincial  system  of  the  early  Romans, 
and  the  liberal  and  magnificent  jurisprudence  bequeathed  by 
the  Roman  Empire  to  mankind.  In  the  other  departments  of 
law — in  Contract,  Inheritance,  and  Procedure — the  progress  of 
Roman  Law,  and  the  agencies  by  which  it  was  accomplished, 
will  hereafter  be  described.  In  the  case  of  property  the  gulf 
between  the  jurisprudence  of  the  XII  Tables  and  the  jurispru- 
dence of  the  Corpus  Juris  Civilis  was  bridged  over  by  the  doctrine 
of  equitable  ownership,  invented  by  the  Praetors  from  the  neces- 
sity of  establishing  a  law  of  ownership  for  aKens.  This  is  the 
first  but  not  the  only  instance  to  be  mentioned  in  which  the 
relations  of  Romans  with  aliens  exercised  a  profound  influence 
on  the  development  of  their  law. 
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Quasi-  Possbssion. 

Poesession  has  been  defined  aa  occupation  by  a  person  intending  to  exercise 
the  rights  of  ownership ;  and  a  passage  was  quoted  (D.  9,  4,  22,  1)  to  the  effect 
that  a  mortgagee  and  a  tenant- at- will  had  possession  without  any  intention  of 
holding  ad  owners.  These  cases  are  mentioned  in  a  manner  that  proves  them  to  be 
exceptions  to  a  general  rule.  Again,  we  are  told  that  only  corporeal  things  can  be 
possessed  (a  statement  that  reminds  us  of  the  fact  that  traditio  also  was  confined  to 
corporeal  things),  while  an  incorporeal  right  {jtu  incorporale)  could  not  be  possessed. 
(D-  41,  3,  4,  26  ;  D.  41,  2,  3,  pr.)  The  meaning  of  this  cannot  be  mistaken.  To  say 
that  only  a  corporeal  thing  may  be  possessed,  means  Uiat  possession  is  allowed  with 
respect  to  the  ownership  of  the  thing,  but  not  to  any  interest  in  the  thing  less  than 
ownership. 

The  opinion  thus  set  forth  by  Paul  was  unquestionably  accepted  by  the  Koman 
jurists ;  but  it  proceeds  upon  an  imperfect  apprehension  of  the  distinction  between 
ownership  and  other  rights  in  rem  to  things.  Ownership  is  simply  the  largest 
aggregate  of  rights  in  rem  to  things,  and  ia  as  truly  incorporeal  as  a  single  right 
m  retn;  as,  for  example,  a  private  right  of  way.  Servitude  and  ownership  are 
equally  incorporeal  in  so  far  as  they  are  rights  ;  they  are  equally  corporeal  in  the  sense 
that  as  rights  they  exist  only  with  reference  to  some  definite  corporeal  thing.  To  say 
that  an  estate  in  land  for  life  is  an  incorporeal  thing,  but  an  estate  for  ever  is  corpo- 
real, is  an  absurdity. 

When,  therefore,  Paul  says  that  corporeal  things  can  be  possessed,  but  not 
an  incorporeal  right,  he  commits  himself  to  a  false  distinction  based  upon  a  blunder. 
For  it  is  manifest  that  an  incorporeal  right  (to  repeat  the  tautological  language  of 
Paul)  may  be  the  object  of  possession,  in  precisely  the  same  sense  as  corporeal 
things  may  be  the  object  of  possession.  Possession  arises  from  a  disturbance  of 
the  normal  union  in  the  same  person  of  a  right  and  the  appropriate  investitive  fact. 
Now  such  a  separation  may  exist  in  respect  of  any  group  of  rights  in  rem  as  well  as 
of  ownership.  A  right  of  way,  for  example,  was  created  by  one  of  several  facts ; 
when,  therefore,  a  person  used  a  way  as  a  right  without  having  obtained  it  by  one  of 
these  facts,  he  stood  in  precisely  the  same  relation  to  the  right  of  way  as  one  that 
occapies  land  does  to  the  land  if  it  does  not  belong  to  him.  A  possessor  is  simply  one 
that  exercises  a  right  without  being  invested  with  it  in  any  manner  appointed  by  law ; 
and  this  is  just  as  true  of  a  single  right  in  rem  as  of  ownership. 

Having  been  led  by  these  blundering  distinctions  between  corporeal  and  incorporeal 
things  to  deny,  in  contradiction  of  manifest  fact,  that  there  could  be  possession  of  a 
usufruct  or  other  interest  falling  short  of  ownership,  the  Roman  jurists  proceeded  to 
extricate  themselves  by  a  little  artifice  of  language.  They  said  there  is  possession  of  a 
thing  with  a  view  to  ownership ;  there  is  quasi-possession  of  an  (inoorporeal)  right. 
There  is  in  truth  nothing  quasi  about  such  possession  ;  but  as  the  jurists  had  formally 
dismissed  possession,  they  could  not  venture  to  take  it  back  without  slightly  changing 
lU  name.  Measured  by  a  logical  test,  the  propositions  of  the  jurists  are  sufficiently 
abeuzd,  but  their  inconsistency  had  a  meaning  of  which  perhaps  in  the  later  period  of 
the  Empire  they  were  not  themselves  altogether  aware. 

If  we  suppose  that  at  firj?t  the  Roman  Law  provided  no  remedy  for  an  occupier 
onless  he  held  as  owner,  the  confusion  of  the  jurists  would  admit  of  easy  explanation. 
If  the  possessory  interdicts  were  at  first  used  only  in  the  case  of  equitable  ownership, 
bat  subsequently  were  extended  to  lesser  interests  in  things,  we  can  understand  the 
protniety  of  the  language  used  by  the  jurists.  Possession  and  quasi-possession  are 
logieally  the  same,  but  chronologicaUy  the  prefix  qtuui  marks  a  later  growth.  If 
this  be  ihe  true  meaning  of  quasi-posxasiOf  it  would  afford  no  inconsiderable  support 
to  the  views  set  forth  above  as  to  the  history  of  possession.    Naturally,  if  the  possessory 
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interdicts  were  introdaoed  for  the  benefit  of  aliens,  they  would  be  given  first  to  the 
largest  interest  in  things — namely,  ownership ;  and  necessarily  they  would  be  extended 
to  the  lesser  interests  in  order  to  complete  the  system  of  equitable  rights.  Are  we, 
then,  justified  in  assigning  a  historical  origin  to  the  distinction  between  possession  and 
quasi-possession  ? 

1.  The  first  group  of  limited  rights  in  rem  is  called  Personal  Servitudes,  the  leading 
member  of  which  is  ususfmctiLS,  A  usufructuary  had  quasi-possession.*  (D.  43, 16,  3, 
17;  D.  4,  6,  23,  2.) 

Now  the  perplexing  fact  is,  that  although  a  usufructuary  had  not  possession,  he  had 
all  the  rights  of  a  possessor.  He  could  bring  the  interdict  de  vi  et  vi  armata  (D.  48, 
16,  8, 15),  the  interdict  quod  vi  aut  dam  (D.  48,  24,  12  ;  D.  43,  24,  13,  pr.),  and  the 
mterSict  iUi  possidetis.  (D.  48,  17,  4.)  What,  then,  is  the  meaning  of  this  i^parently 
unaccountable  inconsistency ;  the  granting  to  a  usufructuary  all  the  rights  that  con- 
stituted possession,  combined  with  a  stem  refusal  of  the  name  ?  The  secret  is  ex- 
plained by  a  passage  from  Venuleius.  He  tells  us  (Vat.  Frag.  91)  that  the  interdict 
devietvi  armata  could  not,  in  its  original  form,  be  used  by  a  usufructuary,  because 
he  was  not  a  possessor.  But  for  his  benefit  the  interdict  de  vi  was  modified  ;  the 
terms  of  the  new  interdict  were,  "  If  he  is  alleged  to  be  prevented  by  force  from 
enjoying  the  usufruct"— **jSi  uti  frui  vi  prohibitus  esse  dicetur,**  The  prefix  quasi  to 
the  possession  of  the  usufructuary  is  thus  explained.  It  means  that  the  rights  of  the 
usufructuary  are  posterior  to  the  establishment  of  the  doctrine  of  possesmon ;  and  that 
it  is  by  a  new  application  of  the  original  interdicts  that  a  usufructuary  is  secured  in 
the  enjoyment  of  rights  precisely  as  if  he  were  a  possessor.  The  owner  is  still  called 
possessor ;  no  doubt,  in  that  order  he  might  be  able  to  employ  the  interdicts  against 
all  persons  except  the  usufructuary.     (D.  41,  2,  52,  pr.) 

The  next  three  examples  of  Personal  Servitudes— 27«tt«,  ffahitatio,  Operas  Servcrum 
— do  not  afford  any  matter  for  observation  after  what  has  been  said  of  ususfnu^tiu. 

Although  it  is  not  included  by  Gains  or  Justinian  in  the  class  of  Personal  Servi- 
tudes, Precarium  must,  in  logical  consistency,  be  added.  Precarium  may  indeed  be 
defined  as  a  usufruct  terminable  at  any  moment  by  the  will  of  the  owner.  Now,  if  a 
usufructuary — a  tenant-for-life — is  not  a  possessor,  surely  a  tenant-at-will  cannot  have 
possession.  Yet  nothing  is  more  certain  than  that  he  had.  (D.  43,  26,  4, 1.)  Pre- 
carium exhibits  a  perfect  contrast  to  ususfructus  in  respect  to  the  doctrine  of  possesraon. 
In  the  case  of  usufruct  there  was  no  question  that  the  owner  had  possession;  the 
doubt  was  as  to  the  usufructuary.  In  the  case  of  precarium  there  is  no  question  that 
the  tenant-at-will  had  possession,  but  it  was  doubted  whether  the  owner  had  possession: 
the  better  opinion  was  that  he  had  not.  (D.  43,  26,  15,  4 ;  D.  41,  2,  8,  5 ;  D.  41,  2, 
5, 15.)  The  owner  was  not  possessor;  nevertheless  he  could  bring  the  possessory 
interdict  de  precario,  (D.  43,  26,  2,  pr.)  The  explanation  of  this  strange  accumula- 
tion of  inconsistencies  is  deferred  until  the  analogous  case  of  pignus  is  considered. 

2.  In  Praedial  Servitudes  the  distinction  between  right  and  possession  is  throughout 
sustained.  There  are  numerous  possessory  interdicts  for  servitudes.  Let  one  example 
suffice.  The  Praetor  says  :  "  I  forbid  you  (the  defendant)  preventing  the  plaintiff  by 
force  from  continuing  to  use  the  right  of  way  {iter,  actus,  or  via)  now  in  dispute,  that  he 
has  used  dining  the  present  year  neither  by  force,  nor  stealth,  nor  by  your  leave.*' 

'  The  language  of  the  jurists  is,  however,  by  no  means  uniform ;  and,  in  fact,  is 
consistent  only  in  denying  possessio  to  a  usufructuary.  (D.  48,  26,  6,  2.)  Venuleius 
adds,  the  possessio  of  land  held  in  usufruct  remains  with  the  owner  (donmiiw  proprietoitis 
nudae).  (D.  41,  2,  52,  8.)  Gains  says  the  usufructuary  has  not  possession,  but  only  a 
right  of  enjoyment  {jus  utendi  fruendi).  (D.  41,  1, 10,  5.)  Again,  Ulpian  says  that 
a  usufructuary  has  natural  possession  (D.  41, 2, 12,  pr.),  or  occupation  (detentio)  merely* 
(D.  48,  3,  1,  8.) 
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(D.  4S,  19, 1,  pr.)  It  WM  held  that  the  use  must  have  been  for  thirty  days.  (D.  43, 
19,  1,  2.)  This  interdict  proceeds  not  upon  the  right  of  the  plaintiff  to  use  the  road, 
but  upon  the  fact  that  he  had  used  it  for  thirty  days,  without  any  hindrance,  in  an  open 
manner.  If  he  succeeds,  the  owner  of  the  land  biuxiened  with  the  right  of  way  may 
proceed  by  an  cuiio  jiegcUoria  to  proye  that  the  plaintiff  had  no  right  accruing  from 
any  iuTestittTe  fact.  It  is  manifest  at  a  glance  that  interdicts  like  that  quoted  are 
framed  on  the  model  of  the  interdict  utrubi.  Moreover,  it  deserves  to  be  remarked 
that  the  word  possess  does  not  occur ;  the  road  is  "  used."  (D.  43,  19,  1,  2.)  The 
interest  that  supported  such  interdicts  was  called  quasi-possession. 

If  we  suppose  that  the  Praetor  meant,  under  the  name  of  possession,  to  establish 
ownership  for  aliens,  it  was  incumbent  on  him  to  extend  relief  to  servitudes.  In 
Italy  a  right  of  way  was  a  re$  mancipi.  If  now  the  Praetor  gave  an  alien  owner- 
ntap  of  a  house,  he  was  bound  to  guarantee  him  the  use  of  a  right  of  way,  through 
which  alone  it  might  happen  access  could  be  had  to  the  house.  Other  reasons,  especi- 
ally of  convenience,  may  have  contributed  to  the  result ;  but  the  necessities  of  the 
aliens  seem  adequate  to  explain,  without  an}[  assistance,  the  extension  of  the  doctrine 
of  possession  to  servitudes. 

3.  Under  the  head  of  Perpetual  Leases  two  species  are  enumerated— .^mp&^^etmi 
and  SwperfieieM.  The  emphytetOa  had  possession  (D.  2,  8,  15, 1),  and  probably  also  the 
person  that  had  a  right  to  a  tuperjicies  (D.  43,  17,  8,  7  ;  D.  18,  7,  16,  2) ;  although 
Savigny  thinks  not.  The  emphyUtUa  was  practically  owner,  subject  to  the  payment 
of  an  annual  renl  But  emphytettsii  was  an  institution  of  late  origin,  its  true  position 
never  being  exactiy  defined  until  the  constitution  of  Zeno,  between  a.d.  475  and  a.d. 
491.  As  emphyteusis  took  its  place  in  the  law  long  after  the  doctrine  of  possession 
waa  developed,  it  has  littie  value  as  throwing  light  on  the  origin  and  meaning  of  that 
doctrine. 

4.  Hie  last  group  to  be  considered  is  Mortgage.  Of  the  three  forms  of  mortgage 
tubeeqnentiy  described  (see  Book  I.,  Second  Sub-Division— Mortgage),  one  only  is  of 
interest  in  connection  with  the  topic  of  possession,  namely,  the  pignus,  A  creditor 
had  a  thing  as  pignus  when  it  was  delivered  to  him  by  the  debtor  as  security  for  his 
debt^  without  any  formal  undertaking  to  return  it  on  payment  of  the  debt.  The 
creditor  had  possession.  Now,  a  creditor  did  not  hold  as  owner  (apinume  domini), 
but  had  a  right  merely  to  the  custody  of  the  thing  pledged;  and,  in  the  last 
resort,  a  right  of  sale.  Of  the  several  rights  of  ownership — a  right  to  keep,  to 
enjoy,  and  to  alienate— he  had  the  first  absolutely ;  he  had  not  the  second  at  all,  and 
the  third  only  conditionally.  Nevertheless  he  was  possessor,  and  entitied  to  the  pos- 
soMoty  infterdicte. 

Ttkeae  two,  ikeik— pignus  and  precarium^aie  the  only  exceptions  to  the  rule  that 
posBOBsion  means  occupation,  with  the  intention  of  exercising  tiie  rights  of  ownership, 
llieir  character,  in  respect  of  possession,  is  distinctiy  anomalous,  and  is  not  reoondl- 
aUe  with  the  position  assigned  to  usurfrudus.  So  glaring  an  inconsistency  cannot  be 
explained  except  on  the  assumption  that  there  is  a  history  behind  it.  Is  there  any 
doe  in  the  known  facts  to  the  origin  of  an  irregularity  so  remarkable ) 

Pign/us  is  reckoned  by  Justinian  among  the  contracts  ex  re,  in  defiance  of  all  sound 
daasification ;  for  the  creditor  had  rights  in  rem,  to  the  pledge,  and  not  merely  rights 
ta  personam  such  as  contracts  give  rise  to.  Justinian  did  not  place  precartum  in  the 
same  dass  of  contracts,  but  he  would  have  done  so  if  he  had  been  guided  by  logical 
coPiideratkms.  Indeed,  in  one  aspect,  both  pignus  and  precarium  are  contracts  ex  re. 
The  obligation  of  the  creditor  and  of  the  tenant-at-will  to  return  the  property  in 
their  diarge  was  based  on  contract.  It  was  held  that  the  delivery  of  a  pledge  to  a 
creditor  in^ed  an  obligation  to  return  the  thing  when  his  claim  was  satisfied.  In 
like  manner,  by  accepting  land  to  hold  at  the  owner's  will,  the  tenant  undertook  to 
return  the  land  when  the  owner  demanded  it.     But  there  was  a  notable  difference 
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between  J>^7nu^  and  precarium.  The  remedy  of  the  debtor  was  by  actio  ;  the  remedy 
of  the  landlord  by  interdictum.  Even  this  distinction  in  later  times  vanished  ;  for  an 
actio  in  factum  was  given  to  the  landlord  in  every  respect  the  same  as  the  actions 
given  to  a  debtor.  The  characteristip  of  the  contracts  ex  re — that  they  are  based  on 
equity— was  shared  hy  precarium.     (D.  43,  26,  2,  2.) 

The  remedy  given  by  the  Praetor  in  equitable  contracts  was  intended  to  fill  a  gap. 
But  for  the  action  given  by  the  Praetor,  a  debtor  that  had  given  a  thing  in  pledge  to 
his  creditor  would  have  had  no  means  of  recovering  it  after  he  had  paid  his  debt. 
By  analogy,  it  may  be  inferred  that  the  interdict  de  precario  was  introduced, 
because  without  it  a  landlord  would  have  had  no  means  of  ejecting  a  tenant-at-wiU. 
Prior,  then,  to  the  intervention  of  the  Praetor,  a  tenant-at-will  and  a  creditor 
were  really  possessors  (for  although  they  were  dishonest,  they  held  as  owners), 
and  as  such  were  entitled  to  all  the  possessory  interdicts.  But  when  the 
Praetor  interfered,  he  was  content  to  protect  the  owner,  and  did  not  proceed  to 
deprive  the  creditor  or  tenant-at-will  of  the  security  that  the  possessory  interdicts 
afforded  them.  Hence  the  puzzle  of  the  jurists  who,  on  the  one  hand,  would  not 
admit  that  two  persons  could  possess  each  the  whole  of  any  given  thing,  just  as  two 
persons  could  not  stand  on  the  same  space  of  groimd  ;  and  on  the  other,  were  obliged 
to  make  the  landlord  a  possessor  as  well  as  his  tenant-at-will,  and  the  debtor  a  poa* 
sessor,  although  only  ad  usucapionem.  (D.  41^  2,  1,  16  ;  D.  41,  3,  16.)  If  this  be  the 
true  explanation  of  the  anomalous  position  of*  t£e  creditor  and  tenant-at-will,  it  is  but 
one  additional  example  of  the  spirit  of  Roman  equity,  not  to  pursue  logical  symmetry 
at  the  expense  of  practical  justice  and  established  rights. 

If  the  theory  of  possession  now  sought  to  be  established  be  correct,  that  possession 
means  equitable  rights  in  rem :  we  ought  to  find  not  merely  the  presence  of  equitable 
rights  in  rem  where  there  are  rights  in  rem  ex  jure  Quiritium^  but  also  the  absence  of 
equitable  rights  in  rem  where  there  are  no  rights  in  rem  ex  jure  QuirUivm,  A  brief 
examination  shows  that  there  is  a  complete  negative  as  well  as  positive  correspondence 
between  the  two  classes  of  rights. 

1.  In  the  group  of  contracts  ex  re  two  may  be  mentioned — dcpositum  and  com- 
modatum—ih&t  give  rise  to  no  rights  in  rem;  in  these  also  there  can  be  neither 
possession  nor  quasi-possession.  The  depositee  and  borrower  were  said  to  have  mere 
occupation  {detentio).  (D.  41,  2,  3,  20 ;  D.  13,  6,  8.)  In  one  case  alone  did  a 
depositee  (sequester)  have  possession  ;  but  that  rule  was  adopted  from  special  motives 
that  have  no  imporcanoe  with  reference  to  t^e  general  the^iry  of  possession.  (D.  16, 
3,17,1.) 

2.  Among  consensual  contracts,  letting  to  hire  presents  itself  as  in  many  respects 
analogous  to  tenancy- at-will.  But  neither  a  tenant  of  a  house  (inquUinut)  nor  a 
tenant  of  a  farm  {eolonus)  had  any  right  in  rem  or  possession.  (D.  43,  16,  1,  22  ;  D. 
41,  2,  25,  1  ;  D.  43,  26,  6,  2 ;  D.  43,  16,  20.)  To  appreciate  t^e  significance  of  this 
fact,  a  comparison  must  be  made  vnih  precarium. 

Titius  goes  to  Sempronius  and  asks  leave  to  occupy  a  farm.  He  offers  no  rent,  but 
on  the  other  hand  is  to  quit  the  farm  when  required. 

Gains  goes  to  Sempronius  and  asks  another  farm  for  a  year.  He  is  to  pay  no  rent, 
but  at  the  end  of  the  year  is  to  quit  the  farm. 

Maevius  goes  to  Sempronius  and  asks  another  farm  for  a  year,  agreeing  to  pay  rent. 

Titius  has  a  right  in  rem  ;  he  is  a  possessor  ;  but  neither  Gains  nor  Maevius  have 
any  right  in  rem  or  possession.     (D.  41,  2,  10,  2.) 

The  explanation  of  such  an  inconsistency  must  be  sought  in  history,  in  the  greater 
antiquity  of  precarium,  and  in  the  circumstance  that  the  tenant-at-will  was  able  to 
hold  against  his  landlord  practically  as  owner,  until  in  the  interest  of  justice  the 
Praetor  interfered,  and  while  allowing  the  tenant  to  hold  the  land  against  third  partieei, 
compelled  him  to  surrender  it  to  his  landlord. 
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3.  The  last  flloBirationB  are  taken  from  the  law  of  procedure — the  miisio  in  posses- 
NotwiUiBtandmg  the  presence  of  the  word  possession,  there  was  nothing  more 
than  occupation  for  isafe  keeping  {deUntiOy  custodia).  (D.  6,  1,  9.)  The  person  in 
charge  was  protected  by  the  Praetor,  but  not  by  means  of  the  possessory  interests. 

SAViomr's  Theory  of  Possession. 

Two  questions,  it  may  be  said,  have  sorely  tried  the  patience  and  ingenuity  of  legal 
writers.  The  first  is,  what  sort  of  right  has  the  man  that  has  possession,  and  nothing 
more  ?  and,  secondly,  why  should  he  have  any  right  at  all  ?  It  is  important  at  the' 
oataet  to  confine  these  inquiries  rigorously  to  the  vtuUa  fide  possessor,  because  the 
mcHD^t  hcna  fides  is  introduced  we  have  to  deal  with  totally  different  conceptions 
from  those  attached  to  mere  possession.  A  bona  fide  possessor  was  one  that  acquired 
a  thing  in  a  manner  to  justify  him  in  regarding  himself  as  owner.  Bona  fide  possession 
arose  in  two  ways.  (1.)  When  a  res  mancipi  was  delivered  by  an  owner  without 
mancipeUio.  Here  the  possessor  was  on  the  way  to  be  owner,  and  no  one  had 
morally  any  claim  except  himself.  In  the  later  law,  by  the  actio  Publiciana,  he 
was  made  to  all  intents  and  purposes  owner.  (2.)  A  person  might  obtain  a 
thing  by  mancipoHo,  but  from  one  that  had  no  right  to  alienate,  either  because 
be  wan  not  owner,  or,  if  owner,  was  forbidden  by  law  to  alienate.  This  is  the 
converse  case.  In  the  former,  the  true  owner  conveys  the  possession  simply, 
without  the  proper  transvestitive  fact,  and  the  difficulty  that  arises  is  purely 
te<dmical ;  in  the  latter,  a  person,  not  having  a  right  to  convey,  does  so  by  the  proper 
transvestitive  hd.  In  this  case  the  buyer  is  deceived,  and  there  may  arise  a  real 
conflict  between  his  interest  and  the  true  owner's  rights.  That  conflict  was  ter- 
minated in  one  of  two  ways  :  within  a  limited  time  the  true  owner  might  recover  his 
property,  leaving  the  bona  fide  possessor  to  his  action  for  damages  (if  any)  against  the 
person  that  deceived  him  ;  after  that  time,  the  rights  of  the  owner  were  extinguished 
in  favour  of  the  reasonable  claims  of  the  bona  fide  possessor.  In  the  case,  therefore,  of 
honafiile  possession,  the  possession  is  the  least  part  of  the  case  ;  the  law  really  deals 
with  it  09  obvious  considerations  of  justice.  Bona  fides  lies  at  the  root  of  the  Koman 
doctrine  of  utuctypio,  and  hence  one  reason  for  the  extreme  shortness  of  the  ancient 
prescription. 

It  is,  therefore,  with  the  mala  fide  possessor  alone  that  we  have  to  deal ;  with  the 
man  that  exercises  the  rights  of  an  owner  without  even  the  pretence  of  being  invested 
with  them  by  any  of  the  modes  by  which  alone  he  can  acquire  those  rights.  Savigny 
starts  with  the  proposition  that  to  such  possession  no  juridical  effect  whatever  can 
be  attributed.  A  person  taking  a  thing  without  any  investitive  fact,  and  determined 
to  hold  it  against  all  the  world,  has  nothing  that  can  be  called  a  right  Rut  suppose 
tome  one  (and  for  clearness'  sake  let  us  suppose  one  having  no  better  right)  assaults 
the  possessor  and  drives  him  out.  Here,  says  Savigny,  is  a  new  element.  An  assault 
has  been  committed ;  an  assault  is  a  violation  of  a  personal  right ;  and  for  that  assault 
the  assailant  exposes  himself  to  an  action.  But  if  only  ordinary  damages  are  assessed, 
it  will  be  no  punishment  to  the  assailant.  His  object  was  to  get  possession,  and  if  he 
is  allowed  to  retain  that,  he  may  laugh  at  any  trifling  sum  required  to  compensate  for 
hM  riolenoe  to  the  person  of  the  possessor.  In  order,  therefore,  to  give  a  complete 
remedy  for  the  assault,  the  assailant  must  be  made  to  restore  the  status  quo  ;  he  must 
give  back  possession.  By  this  indirect  and  circuitous  way  protection  is  afforded  to  the 
possession  in  giving  justice  to  the  possessor.  The  possession  as  well  as  the  person  of 
the  possessor  is  protected.  The  restitution  of  possession  is  merely  incidental  to  the 
relief  given  for  assault. 

Savigny*s  theory  answers  at  once  both  the  questions  propounded — What  sort  of 
right  has  a  mere  possessor,  and  why  should  he  have  any  right  at  all  ?  But  were 
these  the  ideas  that  guided  the  Praetors  in  creating  possessory  interdicts,  which,  be  it 
remembered,  were  not  a  remedy  for  the  personal  assault  at  all,  but  only  for  the  pos' 
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session  I  If  they  were,  it  is  obvious  that  they  apply  with  eqoal  force  to  moveables  and 
immoveables.  A  man  that  knocks  another  down  to  rob  him  of  his  gold  ring,  employs 
the  assault  as  a  means  to  an  end,  quite  as  much  as  if  he  assaulted  a  man  to  turn 
him  out  of  his  house.  If  Savigny  is  correct,  the  Roman  Law  ought  to  have  extended 
the  same  indirect  protection  to  the  thief  that  it  did  to  the  mala  fide  possessor  of 
immoveables.  Now,  as  we  have  seen,  that  was  precisely  what  it  did  not  do.  For 
while  a  thief  had  no  remedy  against  a  thief,  a  stealer  of  land — ^if  we  may  use  a 
parallel  expression — had  a  legal  remedy  against  one  stealing  from  him. 

According  to  Savigny*s  theory,  the  possessory  interdicts  are  essentially  actions  to 
protect  rights  ;  but  the  right,  according  to  him,  is  primarily  a  right  to  the  person. 
The  fimction  of  the  interdicts  de  vi  and  quod  vi  cnU  dam  is  obviously  to  protect  rights 
— not  of  the  person,  but  to  things.  To  suppose  that  these  interdicts  were  created  for 
the  protection  of  the  mcda  fide  possessor  is  very  hard.  These  were,  in  f act^  the  only 
remedies  of  the  owner.  It  may  be  said,  not  of  the  owner,  unless  he  were  in  possession, 
which  is  quite  true  ;  but  if  the  owner  had  never  been  in  possession,  he  had  bis  proper 
action  as  an  owner.  Probably,  in  ninety-nine  cases  out  of  a  hundred,  these  interdicts 
were  used  by  owners.  It  seems,  therefore,  a  complete  inversion  of  the  true  relation 
of  things  to  assume  that  an  owner  of  land,  for  example,  had  no  right  antecedent  to 
his  being  assaulted. 

The  points  in  which  Savigny  differs  from  the  views  set  forth  in  this  work  are  the 
following : — (1)  He  did  not  distinguish  between  interdicts  as  remedies  for  violations  of 
admitted  rights  (actions  ex  delicto),  and  as  remedies  for  investitive  facts.  He  thus 
missed  the  striking  and  important  parallelism  between  the  actio  mcramcnti  and  the 
interdicts  Uti  possidetis  and  Utrubi,  (2)  He  overlooked  the  practical  use  of  the  inter- 
dicts de  m  and  quod  vi  aut  clam  in  respect  of  ownership,  as  the  only  remedies  provided 
for  the  violation  of  rights  to  inmioveables.  (3)  These  errors  led  to  a  third — to  the 
supposition,  namely,  that  interdicts  were  established  in  the  interest  of  the  adverse 
possessor,  and  to  support  this  strange  view  by  a  somewhat  far-fetched  metaphysical 
theory.  He  thus  failed  to  perceive  why  hona  fides  was  irrelevant  to  Interdict-Pos- 
session. (4)  In  seeking  a  historical  reason  for  the  prominence  given  to  possession,  he 
reHed  altogether  upon  Niebuhr's  hypothesis  as  to  the  position  of  the  Ager  PuUicus — a 
hypothesis  that  can  scarcely  be  said  to  be  beyond  the  reach  of  assault — while  he  over- 
looked the  obvious  needs  of  aliens.  This  disabled  him  from  writing  the  history  of  the 
Roman  law  of  Ownership,  or  perceiving  its  affinities  with  the  history  of  contract. 
(5)  By  his  theory  of  derivative  possession  he  hid  from  himself  the  purely  historical  and 
accidental  meaning  of  Quasi-Possession  in  the  Roman  Law. 


II. — Personal  Servitudes,, 

RIGHTS  IN  REM  TO  THINGS,  INDEFINITE  IN  POINT  OF  USER, 
BUT    LIMITED  IN  DURATION. 

Property  (dominium)  is  an  aggregate  of  righta,— of  the  various 
and  indefinite  rights  of  possession  and  enjoyment,  and  the  right 
of  alienation.  The  most  perfect  example  of  property  is  the 
rights  possessed  by  a  man  sui  juris  and  of  full  age  over  his 
clothes.  His  power  of  enjoying,  altering,  destroying,  or  alien- 
ating his  clothes  is  quite  imrestricted.  This  is  property  in  its 
fulness.  But  we  still  continue  to  call  him  o^vner  even  when 
his  powers  are  less  complete.    Suppose  he  is  interdicted  as  a 
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spendthrift,  and  forbidden  to  sell  his  property,  nevertheless  he  is 
called  owner.  In  this  case  the  restraint  on  alienation  is  imposed 
exclusively  for  his  own  benefit,  and  it  may  seem  reason- 
able to  regard  him  as  owner.  But  the  term  continues  to  be 
applied,  as  in  the  case  of  the  ownership  of  the  dos  by  husbands, 
when  the  property  is  inaUenable  not  in  the  interest  of  the 
owner,  but  of  a  person  whose  right  may  be  looked  upon  as 
hostile.  Hence,  although  the  power  of  alienation  is  a  most  vital 
part  of  ownership,  it  may  be  wholly  wanting,  and  still  the 
usage  of  legal  writers  requires  us  to  call  the  residue  ownership. 

In  another  direction  ownership  may  be  abridged  without 
ceasing  to  obtain  the  name.  The  enjoyment  of  property 
may  be  restricted.  A  common  case  is  where  an  owner  of  land 
is  obliged  to  permit  an  adjoining  proprietor  to  walk  or  ride 
through  his  land.  The  exclusive  possession  of  the  owner  is 
tiiereby  limited,  but  still  he  is  called  owner.  This  case  is  a  type 
of  many  others,  where  a  person,  in  opposition  to  the  owner,  has 
a  single,  definite  right  over  his  land.  This  is  a  servitude  in 
the  strictest  sense.  But  there  may  be  a  larger  inroad  upon  the 
ownership — the  entire  use  and  enjoyment  of  the  land  (usua- 
fruetus)  may  be  given  for  a  limited  period,  or  for  life.  The  usu- 
fructuary has  almost  cus  full  a  right  to  the  use  and  produce  of  the 
property  as  the  owner ;  the  only  distinction  between  them  is,  that 
the  owner  alone  has  a  right  to  destroy  the  substance  of  the 
property.  Yet  what  remains,  after  a  usufruct  is  subtracted,  is 
stiU  called  ownership  {dominium). 

In  the  Roman  Law,  when  the  enjoyment  of  the  owner  is 
curtailed,  his  property  is  said  to  be  in  servitude  {res  servit). 
When  the  enjoyment  is  in  no  way  restricted,  the  property  is 
said  to  be  free  from  any  servitude — to  have  freedom  {libertas). 
In  this  sense,  a  usufruct  was  as  much  a  servitude  as  a  right  of 
way ;  both  are  modes  of  enjoyment  of  land  in  opposition  to  the 
owner.  But  there  is  an  important  difference  between  them. 
A  right  of  way,  of  walking  or  riding  through  another's  land,  is 
a  single,  definite,  simple  use ;  a  usufruct,  implying  a  right  to 
all  the  produce  of  the  land,  is  as  indefinite  and  neariy  as  exten- 
sive as  ownership  itself.  Usufruct,  in  short,  has  one  of  the 
essential  featiu-es  of  ownership ;  it  is  a  right  to  the  enjoyment 
of  land,  not  capable  of  definite  limitation,  and  which,  like  owner- 
ship, admits  only  of  a  negative  description. 

A  right  of  way  admits  of  exact  and  positive  definition; 
one  can  state  ftdly  and  accurately  the  extent  of  enjoyment  it 
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confers.  A  usufruct  and  a  right  of  way,  although  both  burdens 
{sermtutes)^  are  thus  more  opposed  to  each  other  even  than  they 
are  severally  to  ownership.  Usufruct  comes  ;near  ownership  ; 
a  right  of  way  is  very  remote  from  it :  usufinct  is  a  very  large 
and  indefinite  fragment  of  the  enjoyment ;  a  right  of  way  is  a 
very  small  one,  and  perfectly  definite.  If  we  were  to  invent  a 
terminology  for  these  two  classes  of  servitudes,  we  might  call 
a  usufruct  an  indefinite  servitude,  a  right  of  way  a  definite 
servitude.  The  only  doubt  is  whether  usufruct  ought  to  be 
called  a  servitude.  In  truth,  a  usufruct  is  contrasted  with 
ownership,  not  in  respect  of  the  extent  of  enjoyment,  but  only 
in  respect  of  its  duration.  A  usufructuary  could  not  transmit 
his  right  to  his  heirs;  an  owner  could.  The  Umits  to  the 
enjoyment  of  the  usufructuary  really  arise  from  the  fact  that  his 
interest  terminates  with  his  death,  and  that  he  must  therefore 
hand  on  the  property  unimpaired.  Why,  then,  not  call  a 
usufructuary  an  owner  for  lifel  In  some  modem  systems  of 
law  we  prefer  to  speak  of  Umited  owners,  or  persons  having  an 
estate  (not  an  easement  or  servitude)  for  Kfe.  But  in  Roman 
Law  we  must  religiously  abstain  from  doing  so.  The  fact  that 
a  usufruct  was  originally  inalienable  is  sufficient  to  mark  the 
contrast  with  ownership.  It  was  regarded  as  a  burden  or 
deduction  from  ownership;  and  in  the  Roman  Law,  it  must  ever 
be  remembered,  ownership  and  usufruct  are  opposed  to  each 
other,  and  upon  no  account  can  the  title  of  domimis  (with 
whatever  qualification)  be  given  to  the  usufiructuary. 

The  distinction  between  these  two  classes  of  servitudes  is 
described  by  the  Roman  jurists  from  a  different  and  less  satis- 
factory point  of  view.  Marcian  says  that  servitudes  belong  either 
to  persons,  as  usufruct,  or  to  things,  as  urban  and  rural  servi- 
tudes {servittUes  peraonarumy  semntutea  rerum  or  praediorum). 
But  for  the  solecism  of  attributing  servitudes  to  things  (for 
every  servitude  must  belong  to  a  person),  the  language  might 
be  thus  defended.  A  persimal  servitude  is  given  to  an  indi- 
vidual for  his  enjoyment,  and  dies  with  him;  a  praedial servitude 
is  given  to  an  owner  for  the  better  enjoyment  of  his  land,  and 
follows  the  land.  But  this  distinction  does  not  altogether 
agree  with  the  difference  between  indefinite  and  definite  servi- 
tudes. It  is  true  that  all  the  indefinite  servitudes  are  personal, 
but  so  are  some  of  the  definite  servitudes.  Thus  the  right  of 
taking  water  from  an  artificial  reservoir,  which  is  a  definite 
servitude,  might  either  be  attached  to  land  or  be  given  to  a 
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person  unconnected  with  the  adjoining  land,  in  which  case  it 
did  not  go  to  his  heirs.  (D.  43,  20,  1, 43.)  But  we  read  that  a 
right  to  pluck  apples  on  another  man's  ground,  or  to  walk 
about  his  ground,  or  to  sup  in  his  house,  cannot  be  granted  as 
a  personal  servitude.  (D.  8,  1,  8.)  There  is  indeed  no  reason 
why  definite  servitudes  should  not  be  given  to  individuals  not 
owners  of  adjoining  lands,  although  in  the  Roman  Law  this  was 
very  rarely  allowed.  On  the  other  hand,  no  indefinite  servitude 
was  attached  to  the  ownership  of  land,  and  fi-om  the  nature  of 
the  case  could  hardly  be,  so  that  a  proper  classification  of  servi- 
tudes need  not  embrace  more  than  three  classes. 

A.  Indefinite  Servitudes;  uvmfructuB^  ttsiu,  habitatio,  opertu 
MervcTum  [precaTivm\. 

B.  Definite  Servitudes.    Rights  of  way,  of  water,  &c. 

(a.)  Attached  to  tJie  ownership  of  adjoining  land : — urban 
and  rural  servitudes. 

(B.)  Not  BO  attached.  Right  to  draw  water  from  a  reservoir 
(«r  castdlo). 

USUSFRUCTUS. 

DEFINmON. 

A  usufruct  is  the  right  of  using  and  taking  the  fi-uits  of  auy- 
thing  that  is  not  consumed  by  use  for  the  lifetime  of  the  person 
receiving,  unless  another  time  is  fixed. 

Usufhict  is  the  right  to  use  and  enjoy  what  belongs  to  another ;  but  its 
substance  must  remain  unimpaired.    (J.  2,  4,  pr.) 

Its  exact  character,  as  related,  on  the  one  side,  to  ownership 
{dominium)^  and  on  the  other  to  servitude,  is  tbe  subject  of 
conflicting  statements.  Paul  says  (D.  .'iO,  16,  25,  pr.)  that  istn 
owner  is  none  the  less  so  because  another  person  has  got  a 
usufruct  in  his  property,  for  a  usufruct  is  not  a  portion  of 
ownership,  but  is  of  the  nature  of  a  servitude.  But  the  same 
writer,  in  another  passage  (D.  7,  1,  4),  observes  that  for  many 
purposes  the  usufiiict  is  a  part  of  the  dominium.  Elsewhere 
usufruct  is  regarded  as  a  personal  servitude ;  but  in  the  Insti- 
tutes it  is  taken  separately,  and  mentioned  in  a  manner  that 
suggests  contrast  with  servitude.  (Haec  de  aermtutibtis  et  usv^ 
fruetu  et  usu  et  habitatione  dixisse  eujfficiat)     (J.  2,  5,  6.) 

A  person  having  the  ownership  of  property  in  which 
another  has  a  usufruct,  is  called   simply  dominus^  or  dominue 
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praprietatia  nudae ;  and  that  other  is  called  Fructuarius  or  Usu- 
fi^uctuarius.     The  property  is  called  res  fructrmria. 

Qtuzsi-Usufruct— The  above  definition  requires  modification. 
It  applies  to  those  things  only  that  are  not  consumed  in  the 
use  {salva  rerum  substantia) ;  but  a  modification  was  allowed, 
and  a  sort  of  usufinict  (which  after  the  usual  terminology  of  the 
Roman  Law  was  called  qaasi-usufruci)  in  things  consumed  by 
use  was  authorised. 

A  usufruct  may  be  established  not  only  in  a  field  or  a  house,  but  also  in 
slaves  and  beasts,  and  in  fact  in  everything  except  what  is  consumed  by  the 
very  fact  of  use  :  for  in  this  case  neither  natural  reason  nor  that  of  the  civil 
law  admits  a  usufruct.  In  this  latter  class  must  be  reckoned  wine,  oil,  wheat, 
and  garments  ;  and  closely  akin  to  these  is  coined  money,  for  by  the  very 
act  of  use  in  continual  exchange  it  in  a  way  disappears.  But  for  conve- 
nience' sake  the  Senate  resolved  that  a  usufruct  even  of  these  things  may  be 
established,  if  only  suitable  security  on  that  score  be  given  to  the  heir.  If^ 
therefore,  a  usufruct  in  money  is  left  as  a  legacy,  the  money  is  paid  over  to 
the  legatee  and  becomes  his  ;  but  he  gives  security  to  the  heir  to  restore  a 
like  amount  in  the  event  of  his  dying,  or  undergoing  capitis  minuHo,  Other 
property,  too,  is  delivered  to  the  legatee,  and  becomes  his,  but  only  after  it 
is  duly  valued,  and  security  given  that  in  the  event  of  his  dying  or  undergoing 
capitis  minutio  a  sum  of  money  shall  be  restored  equivalent  to  the  value 
placed  on  the  property.  The  Senate,  therefore,  did  not  create  a  usufruct  of 
those  things  ;  nor  indeed  could  it ;  but  by  exacting  security  it  established  a 
quasi-usufruct.    (J.  2,  4,  2.) 

The  date  of  this  Senatus  Consultum  is  imkncwm.  It  is  posterior  to  the  time  of 
Cicero  (Top.  S,  15),  and  it  existed  in  the  time  of  Sabinus,  who  lived  in  the  reign  of 
Tiberius.     (D.  7,  5,  5, 1.) 

In  a  qoasi-usufnict,  the  osufractuary  was  a  true  donUnw  or  owner,  subjeot  to  the 
duty  of  restoring  the  value  of  the  property  at  a  future  time.  There  was  thus  no  true 
usufruct,  hut  rather  an  ownership  analogous  to  the  do9  in  the  case  of  «*««  aestimatae. 

Even  debts  could,  according  to  Proculus  and  Cassius,  against  the  opinion  of  Nerva, 
be  the  object  of  such  a  quasi-usufruct.  When  a  creditor  gave  a  debtor  the  usufruct  oi 
bis  debt,  it  was  tantamount  to  a  remission  of  interest  during  the  life  of  the  debtor. 
(D.  7,5,8.) 

A  usufruct  of  money  was  terminated  only  in  one  of  two  ways, — ^by  the  death  or 
capUU  deminuHo  of  the  quasi- usufructuary.     (D.  7,  9,  7, 1  ;  D.  7,  5,  9 ;  D.  7,  5,  10.) 

A  quasi-usufruct  of  a  servitude,  such  as  a  right  of  way,  could  not  be  created 
according  to  the  strict  principles  of  the  civil  law,  because  there  could  not  be  a  servi- 
tude of  a  servitude  {quia  tervitut  aervUutis  eue  non  poUtl)  ;  but  an  action  was  aUowed 
nevertheless  {actio  incerti) ;  or  the  same  end  might  be  accomplished  in  another  way,  by 
granting  the  servitude  conditionally,  so  that  if  the  donee  died,  or  suffered  a  capitis 
deminutio,  the  servitude  should  be  restored.     (D.  33,  2,  1.) 

In  the  text,  dress  {veatitnenta)  is  spoken  of  as  a  proper  object  of  a  quasi-usufruct ;  but 
Ulpian  says  that  if  dress  is  consumed  by  ordinary  tear  and  wear,  nothing  has  to  be 
returned  by  the  usufructuary  (D.  7,  9,  9,  3) ;  and  in  another  passage  (D.  7,  1,  15,  4) 
be  treats  dress  as  the  object  of  a  proper  usufruct,  subject  only  to  the  condition  that  if 
ordinary  wearing  apparel  it  must  be  worn  by  the  usufructuary,  and  not  let  for  hire.    If 
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dren  were  r^arded  as  the  object  of  a  quasi-usufruct,  its  value  would  have  to  be  returned ; 
if  as  a  proper  object  of  a  usufruct,  nothing  would  be  returned  if  the  dress  were  fairly 
worn  out.  Which  view  ought  to  be  taken  in  a  particular  case  would  depend  wholly 
upon  the  intention  of  the  donor. 

Hie  cautio  or  security  required  was  the  usual  one — sureties  {Jid^juttores),  (D. 
7,  6,  8.) 

Rights  and  Duties. 

A.  Rights  of  the  Usufructuary  {Fructuariua). 

I.  Use  and  Enjoyment. — Generally,  the  usufructuary  has  a 
right  to  everything  fairly  included  in  the  words  use  and 
produce  (urns  fructm),  unless  there  is  some  limitation  in  the 
instrument  under  which  he  claims. 

He  to  whom  the  usufruct  in  a  farm  belongs,  becomes  owner  of  the  fruits 
only  if  he  actually  gathers  them.  Although,  therefore,  the  fruits  are  ripe 
when  he  dies,  if  they  are  not  yet  gathered  they  do  not  belong  to  his  heir,  buj 
are  acquired  by  the  owner.  Much  the  same  may  be  said  of  the  tenant- 
farmer  {colonus),    (J.  2,  I,  36.) 

A  difference  existed  on  this  point  between  the  usufructuary 
and  the  6ona/rf«  possessor.  The  latter  acquired  all  the  fruits 
that  were  separated  (separatio),  whether  by  the  hand  of  man  or 
not ;  the  usufructuary  only  those  that  he,  or  any  one  for  him, 
gathered  {perceptio).     (D.  7,  4,  13.) 

Hence  feUen  fruit  {glans  caduca)  did  not  belong  to  the  usu- 
fructuary unless  gathered,  (D.  50,  16,  30,  4.)  So  if  the  fruit 
was  stolen,  although  the  usufructuary  had  an  action  against 
the  thief  (actio  furti),  he  was  not  owner,  and  the  condictio  furtiva 
could  be  brought  only  by  the  dominus.  (D.  7,  1,  12,  5.)  Fruit 
gathered  by  the  usufructuary  before  it  was  ripe  was  neverthe- 
less his  property.     (D.  33,  2,  42 ;  D.  7,  1,  48,  1.) 

AppoBTioirMENT. — A  fvuctuaria  died  in  December,  the  crop  having 
been  previously  taken  off  the  ground  by  her  tenant  {colonus) 
in  October.  The  rent  was  not  due  till  March.  Which  was 
entitled  to  the  rent  up  to  March — the  heir  of  the  fructuaria 
or  the  owner  of  the  farm  ?  The  heir  of  the  fructuaria.  (D.  7, 
1,58.) 

Fructus,  being  a  term  of  wide  generaUty,  conveys  an  imperfect 
idea  unless  it  is  completed  by  particulars.  Generally,  we  may 
say,  the  usufructuary  could  take  the  usus  and  fructus,  and  he 
could  not  do  more.  We  must  now  specify,  with  reference  to 
different  objects,  what  the  powers  of  the  usufructuary  were. 

1.  Lands,  whether  cultivated  or  not. 
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V,  Farm  Stock. — Ulpian  says  that  unless  a  contrary  intention 
appeared,  the  instruments  attached  to  a  house  or  farm  were 
included  in  the  usufruct ;  €U3,  e.  jr.,  the  vessels  used  in  the 
preparation  or  storing  of  wine  (dolium,  cupOf  cadus^  amphofXiy 
seria).  (D.  7,  1,  15,  6.)  The  same  jurist  states  that  the 
usufructuary  could  only  use,  not  sell,  those  things.  (D.  7, 
1,  9,  7.) 

2**.  AHuvio. — ^Paul  says  that  alluvia  belonged  to  the  dominus, 
and  not  to  the  usufructuary  (Paul,  Sent.  3,  6,  22) ;  but  Ulpian 
says  it  goes  to  the  usufructuary ;  but  other  accessfdns,  as  an 
island  rising  in  a  river,  do  not.    (D.  7,  1,  9,  4.) 

S"".  Wood  and  Timber. — The  usufructuary  cannot  cut  fruit- 
trees  (D.  7, 1,  13,  4),  nor  large  trees  (D.  7,  1,  11);  but  he  may 
take  branches  as  stakes  for  his  vines,  if  it  can  be  done  without 
injury  to  the  land.  (D.  7,  1,  10.)  If  the  trees  are  dead  or 
overthrown  by  the  wind,  Labeo  says  the  usufructuary  can  take 
them  for  the  repair  of  his  house, — hot  for  firewood,  unless  he 
cannot  get  firewood  elsewhere.  (D.  7,  1,  2 ;  Vat.  Frag.  70.) 
Greater  freedom  was  given  him  in  dealing  with  stlva  caedncu 
Silva  caedua  is  that  which  grows,  and  is  cut  down  periodically ; 
or,  according  to  Servius,  what  springs  from  roots  or  stumps  when 
cut  down;  he  added  that  such  belonged  to  the  usufructuary. 
(D.  50,  16,  30.)  Certainly  this  was  so,  if  the  revenue  of  the 
land  was  derived  from  osiers  {arundoy  pains).  (D.  7,  1,  59,  2.) 
Probably  the  usufructuary  was  always  entitled  to  such  crops,  if 
he  kept  up  the  stock.    (Vat.  Frag.  70.) 

4°.  Minerals. — The  usufructuary  can  bum  lime  or  dig  for 
gravel  for  his  house.  (D.  7,  1,  12.)  He  can  also  work,  in  a 
husband-like  manner,  quarries,  or  clay,  or  sand-pits  {lapididnae^ 
cretifodinaey  arenae)  (D.  7,  1,  9,  2.)  Also  he  can  open,  or  use 
when  opened,  mines  of  gold,  silver,  copper,  iron,  etc.,  even  to 
the  prejudice  of  the  agriculture,  if  such  is  a  better  use  of  the 
property.    (D.  7,  3, 13,  5 ;  D.  7,  1,  9,  3.) 

6**.  Bees  on  the  land  belong  to  the  usufructuary;  and  he 
has  the  right  of  fishing,  fowling,  and  hunting.  (D.  7,  1,  9,  1 ; 
D.  7,  1,9,  5;  D.  7,  1,9,  2.) 

2.  Houses. 

The  usufructuary  has  complete  use  of  the  buildings,  subject 
to  the  limitations  hereafter  stated.  If  they  were  let  when 
the  usufruct  began,  he  is  not  entitled  to  the  rent  {pensio)  ;  but 
neither  is  he  bound  by  the  contract  with  the  tenant.  If  he  is 
obliged  to  recognise  the  tenant  by  the  deed  of  gift,  he  is  then 
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entitled  to  the  rent,  (D.  7,  1,  59,  1.)  The  same  rule  applies 
to  a  farm  when  let. 

The  usufructuary  must  not  alter  the  character  of  the  build- 
ing. He  cannot  add  a  wing  (D.  7,  1,  7,  3),  nor  divide  a  room 
into  new  chambers,  nor  throw  several  rooms  into  one  (D.  7,  1, 
13,  7),  nor  convert  a  private  dwelling-house  into  a  shop,  or 
stables,  or  into  a  public  bath  (D.  7,  1,  13,  8),  even  although  that 
were  the  most  profitable  use  to  put  it  to.  (D.  7,  1,  14.)  If^ 
however,  .the  owner  used  the  house  for  business,  so  might  the 
usufructuary.  (D.  7,  1,  27,  1.)  The  usufructuary  cannot  even 
finish  an  unfinished  house  (D.  7,  1,  61,  1),  nor  put  a  roof  on 
bare  walls.  (D.  7,  1,  44.)  He  may  open,  but  cannot  close, 
windows.  (D.  7,  1,  13,  7.)  He  cannot  put  up  a  new  building 
unless  it  is  required  for  his  crops  or  for  guarding  the  land  (D.  7, 1, 
13,  6 ;  D.  7,  1,  73) ;  and  he  cannot  pull  down  any  buildings 
(D.  7,  1,  13,  4),  not  even  those  he  has  himself  built.  (D.  7, 
1,  15.) 

3.  Slaves. 

The  responsibility  of  the  master  for  the  delicts  of  his  slave 
remains  unimpaired  notwithstanding  the  usufioict,  and  the 
usufi-uctuary  may  even  call  upon  him  to  transfer  the  ownership, 
or  pay  damage  for  any  delict  done  by  the  slave  to  him  or  his. 
(D.  7,  4,  27.) 

The  offspring  of  a  female  slave  is  not  reckoned  among  fruits,  and  so  belongs 
to  the  owner.  For  it  seemed  absurd  to  reckon  a  man  among  fruits,  seeing 
that  all  the  fruits  in  the  world  are  furnished  by  nature  for  man's  sake. 
a.  2, 1,  yr) 

Ulpian  tells  us  that  it  was  an  old  queetion,  whether  the  children  of  slaves  fohned 
an  exception  to  the  mle  that  the  young  of  animals  were  fructusy  and  says  that  the 
opinion  ol  Bmtos  in  fayonr  of  the  exception  ultimately  preTailed.  (D.  7,  1,  68.) 
Bmtus  lived  before  Cicero. 

The  nsnfructuary,  having  a  right  to  the  labour  of  the-  slave, 
could  inflict  moderate  chastisement  to  compel  him  to  work; 
but  be  could  not  put  him  to  the  torture,  or  lash  him,  or  other- 
wise impair  his  value  as  a  wealth -making  machine.  (D.  7, 
1,  66 ;  Paul,  Sent.  3,  6,  23 ;  Vat.  Frag.  72.)  He  must  also  use 
the  slave  for  the  work  for  which  he  had  been  trained,  and  could 
not,  €.  g.y  turn  a  musician  into  a  major-domo,  or  an  actor  into  a 
bath-keeper.    (D.  7,  1,  15,  1.) 

As  regards  slaves  in  whom  we  have  a  usufruct  only,  it  is  the  received 
opinion  that  all  they  acquire  by  means  of  what  is  ours  or  by  their  own  labour  is 
acquired  for  us ;  but  that  all  they  acquire  on  other  grounds  belongs  to  their 
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owner.    If,  therefore,  such  a  slave  is  appointed  heir,  or  has  a  legacy  left 
him,  it  is  not  I  but  the  owner  that  acquires  the  profit.    (G.  2,  91.) 

The  question  is  asked  whether  we  can  possess  anything  or  acquire  it  by 
use  through  a  slave  in  whom  we  have  a  usufruct,  seeing  that  we  are  not  in 
possession  of  him.  For,  of  course,  if  we  possess  a  man  in  good  faith,  we  can, 
without  doubt,  both  possess  and  acquire  by  use  through  him.  In  regard  to 
both  characters,  however,  we  speak  in  accordance  with  the  distinction  that  we 
have  just  set  forth,  that  only  gains  made  by  means  of  what  is  ours,  or  by 
their  own  labour,  are  acquired  for  us.    (G.  2,  94.) 

The  statement  of  Labeo  (Vat.  Frag.  71)  substantially  corresponds  with  %  91  from 
Gaius  ;  but  Labeo  makes  Uie  distinction  turn  on  the  intention  of  the  donor :  if  the 
donor  intended  to  give  to  the  usufmctuary,  then  he  obtained  the  gift;  if  to  the 
owner,  then  the  owner  gets  it  ;  and  this  distinction  is  supported  by  the  Digest. 
(D.  7,1,22.) 

4.  Animals. 

Among  the  fruits  of  animals  are  reckoned  their  young,  as  well  as  their 
milk,  hair,  and  wool.  And  so  lambs,  kids,  calves,  and  foals  become  at  once, 
by  they«j  naturale^  the  property  of  him  that  has  the  usufruct.    (J.  2,  i,  37.) 

The  rights  of  the  usufructuary  varied  according  as  he  received  the  animals  singly, 
or  in  a  flock  or  herd.  If  he  received  them  as  individuals  and  any  of  them  died,  he 
was  not  bound  to  replace  them  (D.  7, 1»  70,  8) ;  although  in  that  case  he  was  not  entitled 
to  their  flesh.  (D.  7,  4,  80.)  But  if  a  flock  or  herd  is  given,  a  different  rule  prevails. 
(Paul,  Sent  3,  6,  20 ;  D.  7,  1,  68,  2.) 

But  if  a  man  has  the  usufruct  in  a  flock,  he  ought  out  of  the  young 
to  supply  the  place  of  those  that  die,  as  Julian  held ;  and  also  to  plant 
other  vines  and  trees  in  place  of  those  that  die.  For  he  ought  to  cultivate 
properly,  even  as  a  good  paterfamilias  would.    Q.  2,  i,  38.) 

He  was  not,  however,  bound  to  plant  new  trees  for  those  overthrown  by  wind 
without  his  fault     (D.  7,  1,  59,  pr.) 

n.  Alienation  by  Usufructuary. — Strictly,  the  usufructuary 
could  not  alienate  his  interest;  he  could  not  make  another  person 
usufructuary;  and  perhaps  at  first  a  usufruct  was  absolutely 
inalienable.  But  in  later  times  the  usufructuary  was  entitled 
to  give  to  another,  in  whole  or  in  part,  his  right  of  enjoyment, 
provided  that  person  enjoyed  it  in  the  name  and  on  account  of 
the  usufructuary.  (D.  7,  1,  38.)  Diocletian  and  Maximian 
(a.d.  292)  state  it  as  a  proposition  clear  in  law,  that  the  usufinc- 
tuary  could  let  or  sell  his  usufruct  (Vat.  Frag.  41) ;  and  this,  we 
are  elsewhere  informed,  even  against  the  wishes  of  the  owner. 
(D.  7,  1,  67 ;  D.  7,  1,  13,  2.)  If  the  usufructuary  made  a  gift 
of  his  usufruct,  he  lost  it  by  nonuser  if  the  donee  did  not  use 
it.  (D.  7,  1,  40.)  But  if  the  usufruct  were  sold,  the  price 
received  was  regarded  as  equivalent  to  user,  and  the  usufioic- 
tuary  did  not  forfeit  it  by  the  default  of  the  purchaser. 
(D.  7,  1,  39.) 
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Illustration. 

An  owner  hires  a  farm  from  its  usufructuary,  and  sells  the  farm  to  Seius  without 
reserving  the  usufruct.  Does  the  usufructuary  still  retain  the  usufruct  in  the  name  of 
Seius  1  No,  not  even  if  the  owner  continues  to  pay  the  rent ;  because  Seius  gathers 
the  fmit  as  hii  own,  not  in  the  name  of  the  usufructuary.  The  remedy  of  the 
usufroctnaiy  is  an  action  agamst  the  owner  for  breach  of  contract.  The  same  result 
follows  if  the  owner  lets  the  usufruet  in  his  own  name.  But  if  another  than  the 
owner  hires  the  usufruct,  and  lets  it  out,  the  usufruct  still  subsiBts.     (D.  7,  4,  29.) 

B.  Duties  of  Usufructuary  ta  the  Owner  =  rights  in  personam 
of  the  owner. 

1.  The  usufructuary  must  deal  with  the  property  as  a  pater- 
famiUas.  (J.  2,  1,  38.)  The  same  idea  is  expressed  by  saying 
that  the  usufiTictuary  must  satisfy  the  judgment  of  a  good  man 
{arbitratu  viri  bont)*;  a  phrase  which  signifies  that  no  very  precise 
rule  could  be  laid  down,  but  that  each  case  must  be  judged 
according  to  circmnstances.  (D.  7,  1,  9.)  The  standard  of 
diligence  required  was  at  all  events  equal  to  the  highest  known 
to  the  Roman  Law,  and  not  the  lower  standard  admitted  in  the 
case  of  co-owners.  (D.  7,  9,  2;  D»  7,  1,  65.)  The  usufructuary 
was  compelled  to  cultivate  the  land  in  a  husbandlike  manner. 
He  was  bound  to  give  the  slaves  food  and  clothes  according 
to  their  condition  and  standing  (D.  7,  1,  52,  2),  and  also  medical 
attendance.     (D.  7,  1,  A5J) 

2.  The  usufructuary  was  bound  to  do  ordinary  and  moderate 
repairs,  or  surrender  the  usufinct.  (D.  7, 1,  64.)  If  the  roof  of 
a  house  had  decayed  with  age,  the  usufructuary  was  not  bound 
to  renew  it ;  but  if  the  owner  put  on  a  new  roof,  the  usufructu- 
ary had  a  right  to  use  it.  (D.  7,  1,  7, 2.)  All  that  the  usufioic- 
tuary  could  be  asked  to  do  was  to  keep  the  roof  tight :  if  he 
spent  more  than  he  was  obUged,  he  could  demand  the  excess 
from  the  owner.     (C.  3,  33,  7.) 

3.  The  usufructuary  must  pay  the  burdens  on  the  land,  e,  jr., 
irtbutum  (land-tax  paid  to  the  Emperor);  stipendium  (land- 
tax  paid  to  the  aerarium  of  the  people),  (D.  7,  1,  52,  pr.); 
solarium  (annual  payment  for  use  of  a  public  place) ;  indictio 
(temporary  tax  on  land),  (D.  33,  2,  28);  sewer-rate  (nomine 
cloacarit);  highway  rate  (ad  collationem  viae),  &c.  (D.  7, 1,  27,  4.) 

C.  Eights  of  Owner. 

The  rights  of  the  owner  are  practically  in  abeyance  during 
the  continuance  of  the  usufinct,  and  he  must  permit  every 
form  of  enjoyment  of  the  property  that  does  not  injure  it. 
(D.  7,  1,  15,  6.)     He  cannot  pull  down  any  house  on  the  land, 
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nor  build  upon  it,  without  the  concurrence  of  the  usu- 
fructuary. (D.  7,  1,  7,  1.)  He  cannot  surrender  a  servitude, 
but  he  can  acquire  one,  without  the  consent  of  the  usufructuary. 
(D.  7,  1,  58,  8.)  He  cannot  impose  a  servitude  on  the  land, 
even  if  the  usufructuary  is  willing — a  disability  arising  from 
the  separation  in  law  between  the  ownership  and  the  enjoyment 
of  land,  and  not  required  by  the  interests  of  the  usufructuary. 
On  the  other  hand,  an  owner  could  with,  but  not  without, 
the  sanction  of  the  usufructuary,  make  a  burial-place  on  the 
land.     (D.  7,  1,17.) 

A  question  is  raised  by  the  editor  of  Mr.  Austin's  works  ^.  856),  whether  the 
owner  had  a  right  of  entry  on  the  land  subject  to  usufruct.  The  editor  takes  the 
affirmative,  and  quotes  the  text  (D.  48,  19,  3,  5)  concerning  the  interdict  <2e  iHiMTt 
€LCtuq\u  priv€Uo.'  The  passage  states  that  in  certain  circumstances  the  owner  had  a 
right  to  the  use  of  a  servitude  {iter)  over  neighbouring  land,  which  he  could  assert  as 
well  against  the  usufructuary  as  against  others.  By  implication,  if  the  owner  had  a 
right  to  use  a  road  leading  from  his  own  land,  he  could  enter  upon  that  land.  But 
this  passage  refers  to  a  road  that  both  owner  and  usufructuary  had  used ;  and  inas- 
much as  the  interdict  in  question  was  open  to  one  that  had  no  right,  but  had  only,  in 
fact,  used  the  road  for  thirty  days  during  the  year  preceding  the  application  for  the 
interdict,  all  that  is  proved  is,  that  as  a  matter  of  fact  the  owner  had  used  the  road. 
This  being  stated  as  a  hypothetical  fact  in  the  first  part  of  the  passage,  throws  no  light 
whatever  on  the  question  whether  the  owner  had  a  right  to  the  servitude.  Also  a 
former  section  (D.  43,  19,  3,  4)  informs  us  that  although  the  use  of  the  servitude  by 
the  usufructuary  kept  it  alive  for  the  owner,  yet  this  would  not  in  the  absence  of 
actual  use  by  the  owner  give  him  a  right  to  the  interdict.  On  the  other  hand,  the  use 
of  the  servitude  by  tenants  or  friends  was  held  to  be  a  use  by  the  owner,  and  to  entitle 
him  to  the  interdict.  While  the  passage  from  Ulpian  (D.  43,  19,  3,  5)  must  be  con- 
sidered indecisive,  if  indeed  §  4  does  not  raise  a  presumption  the  other  way,  there 
are  other  texts  that  introduce  great  difficulty  into  the  question.  Ulpian,  spelling  of 
irnct,  which,  we  shall  see,  is  a  much  more  restricted  right  than  usufruct,  says  that  one 
having  the  use  of  a  farm  can  dwell  upon  it,  and  forbid  the  owner  coming  there.  On 
the  other  hand,  he  must  give  access  to  the  owner's  tenant  or  his  agricultural  (but  not 
his  household)  servants.  (D.  7,  8,  10,  4.)  In  another  passage  (D.  7,  8, 12,  pr.),  Ulpian, 
still  speaking  of  unu,  says  that  the  owner  had  a  right  of  entry  to  gather  the  crops, 
and  that  he  could  even  dwell  on  the  land  in  harvest.  If  then  an  owner,  entitled  to  the 
fnictuSf  and  deprived  only  of  the  use  (ujm^),  had  no  right  of  entry  except  for  the  pur- 
pose of  preparing  the  grotmd  and  gathering  the  crops,  it  would  seem  to  follow  that,  if 
he  had  no  right  to  the  fructus,  he  had  no  right  of  entry  whatever.  On  the  other  hand, 
the  owner  had  a  right  to  see  that  the  boundaries  of  the  land  were  preserved,  and  for 
that  purpose  could  send  an  insulariut  (slave  employed  to  look  after  a  house)  to  a  house, 
or  a  saUuarius  (person  employed  to  watch  lands  or  forests)  into  the  farm  or  estate. 
(D.  7,  8,  16,  1.)  It  would  seem,  therefore,  that  the  owner  had  a  right  of  entry  so  far 
as  to  see  that  his  property  was  not  diminished,  but  whether  for  other  purposes  is  not 
at  all  made  out. 

Investitive  Facts. 
A.  Modes  of  Creating  Usufruct. 

The  usufruct,  being  a  fragment  of  full  ownership,  might  be 
created  in  two  ways.     The  owner  might  give  away  the  usu- 
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fruct^  reserving  only  the  naked  ownership  (tiuda  proprietas); 
or  he  might  give  away  the  naked  ownership,  reserving  a 
usufruct  for  himself.  The  former  was  called  datio  {dare  usvm- 
fructum)  ;  the  latter  deductio  (deducto  uaufructu),  A  third  course 
was  open  :  he  might  give  away,  at  the  same  time,  the  usufruct 
to  one  person  and  the  naked  ownership  to  another.  All 
these  are  exemplified  in  the  first  mode. 

I.  Legacy. — Usufruct  admits  of  being  separated  from  ownership,  and 
this  happens  in  many  ways.  If,  for  instance,  it  is  left  as  a  legacy,  then  the 
heir  has  the  bare  ownership,  the  Ifegatee  the  usufruct.  If,  on  the  contrary, 
the  farm  is  left  as  a  legacy  but  the  usufruct  withheld,  then  the  legatee  has 
the  bare  ownership,  the  heir  the  usufruct.  And  again,  the  testator  may 
leave  one  the  usufruct,  and  another  the  farm  without  the  usufruct.  (J.  2, 4,  i.) 

F<^owiiig  the  plan  hitherto  pursaed,  we  shall  ahetain  from  dwelling  on  this  point 
until  we  oome  to  the  subject  of  legacy. 

II.  Mancipation. — Our  saying  that  usufruct  admits  of  injure  cessio  only 
was  not  too  hasty.  For  although  a  usufruct  may  be  established  by  manci- 
PatiOy  inasmuch  as  it  can  be  withdrawn  when  the  property  is  conveyed,  yet  it 
is  not  the  usufruct  itself  that  is  conveyed.  For  it  is  only  withheld  in  conveying 
the  property,  so  that  one  has  the  usufruct,  another  the  property.    (G.  2,  ^'^.) 

Paul  obeenres  that  by  mancipation  a  usufruct  could  only  be  reserved  (deducto)^  not 
transferred.  By  mancipation  the  ownership  could  be  transferred,  reserving  a  usufruct, 
(Vat.  Frag.  47.) 

III.  In  jure  cessio. — Usufruct  admits  of  in  jure  cessio  only.  For  the 
owner  can  thus  transfer  the  usufruct  to  another,  while  he  himself  keeps  the 
bare  ownership.  (G.  2,  30.)  But  this  of  course  is  so  in  the  case  of  Italian 
lands,  because  those  lands  admit  of  mancipatio  and  in  jure  cessio, 
(G.  2,  31.) 

Still,  since  usufruct  can  be  established  both  in  man  and  in  all  other 
animals,  we  ought  to  know  that  usufruct  in  those  can  be  established  even  in 
the  provinces  by  injure  cessio,    (G.  2,  32.) 

In  jure  eeatio  was  the  mode  of  creating  and  transferring  incorporeal  things  by  act 
inter  m'rot.  By  injure  ceuio  an  owner  could  transfer  the  usufruct,  reserving  only  the 
naked  ownership  {dare  usum  fructum) ^  as  well  as  give  the  naked  ownership,  reserving  a 
usufruct  {deducto  usufructu).  (Vat.  Frag.  47.)  Gaius  observes  that  lands  in  the  pro- 
Tinces  could  not  be  conveyed  by  in  jure  cessio  ;  but  moveable  res  mancipi  (slaves  and 
qnadnipeds)  could  be  conveyed  in  the  provinces  by  that  mode  as  at  Rome.  The 
reason  was  that  land  was  a  res  mancipi  only  in  Italy,  while  moveables,  if  res  mancipi 
at  Bome,  retained  that  character  everywhere. 

IV.  Contract  (in  the  Provinces). — But  on  landed  estates  in  the  provinces, 
if  a  man  wishes  to  establish  a  usufruct,  or  a  right  of  passage  on  foot  or  with 
beasts,  or  of  bringing  water,  or  of  raising  a  house  higher,  or  not  raising  it 
lest  a  neighbour's  lights  be  obstructed,  and  the  like  rights,  he  can  do  so  by 
agreements  and  stipulations.  For  even  the  landed  estates  themselves  do 
not  admit  of  mancipatio  or  injure  cessio.    (G.  2,  31.) 
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But  if  a  man  wishes  to  establish  a  usufruct  otherwise  than  by  will,  he  ought 
to  do  so  by  agreements  (pacta)  and  stipulations.    (J.  2,  4,  i.) 

Pacts  and  stipulations  will  be  explained,  in  the  proper  place,  under  the  head  of 
Contract. 

This  is  an  instance  of  rights  in  rem  being  created  by  the 
agreement  of  the  parties  and  nothing  more ;  that  is,  by  contract 
simply.  In  deaUng  with  dominium  a  carefiil  distinction  had  to 
be  kept  in  view  between  contract  and  the  investitve  facts  of 
dominium,  because  in  every  instance  the  Roman  Law  required 
something  more  than  contract .  to  create  ownership.  There 
was  no  reason  in  the  nature  of  things  why  rights  in  rem  should 
not  be  created  by  contract ;  but  the  Roman  legislators,  for  rea- 
sons satisfactory  to  themselves,  chose  to  require  something 
beyond  the  assent  of  the  parties  in  order  to  transfer  ownership. 
That  something  more  was  delivery,  a  fact  that  accomplished 
one  important  end  of  the  lawgiver — making  the  ownership 
notorious.  But  when  the  ownership  was  split  up,  and  it  was 
desired  to  give  a  man  the  usufruct,  a  difficulty  arose ;  because 
if  delivery  were  made,  the  transaction  would  assume  the  appear- 
ance of  a  change  of  ownership,  and  thus  imperil  the  naked 
ownership  of  the  donor ;  and,  moreover,  as  we  shall  see  pre- 
sently, it  would  be  unsuitable  when  the  usufruct  was  con- 
ditional. Accordingly,  in  the  old  civil  law,  the  cumbrous 
fiction  of  a  lawsuit  was  adopted  in  the  case  of  incorporeal 
things.  When  the  ancient  modes  of  conveyance  fell  into  dis- 
use, there  was  no  ceremony  known  to  the  law  that  could  con- 
veniently take  their  place,  and  hence  incorporeal  property  came 
to  be  created  and  transferred  by  mere  agreement  of  the  parties. 
This  change  appears  in  Gains ;  but  he  confines  it  to  provincial 
lands  (which  were  res  nee  mancipt) ;  when,  however,  we  come  to 
Justinian,  the  old  conveyances  were  obsolete,  and  the  proper 
mode  of  creating  a  usufinict  in  his  day  was  by  pact  and  stipula- 
tion. Justinian,  therefore,  makes  no  mention  of  mancipatio  and 
in  jure  cessio. 

B.  Conditional  Usufructs. 

Paul  says  (Vat.  Frag.  50,  48)  that  a  usufruct  may  be  created 
to  begin  at  once,  and  to  terminate  at  a  fixed  period  prior  to  the 
death  of  the  usufiiictuary,  but  that  it  cannot  be  made  to  com- 
mence at  a  future  day  (Vat.  Frag.  49) ;  and  this,  he  adds,  was 
an  infirmity  that  it  shared  in  common  with  all  those  rights  that 
could  be  enforced  only  by  the  old  legis  actiones.    The  same  pas- 
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sage  occurs  in  the  Digest  (D.  7,  1,  4,  1),  where  Paul  still 
stands  sponsor,  but  the  voice  of  Tribonian  speaks.  In  the 
Digest  it  is  said  that  a  usufruct  may  commence  at  a  future  day. 
It  was  also  finally  established  that  a  usufruct  might  begin  from 
an  uncertain  event  (ex  conditioned  or  be  terminated  by  any  event 
{ad  eonditionem).     (I).  7,  1,  51 ;  D.  7,  1,  54.) 

Illustration, 

Titios,  whose  hrm  was  subject  to  a  usufruct,  bequeathed  a  usufruct  of  it  to  Sem- 
proniua.  Was  the  legacy  valid,  seeing  that  a  usufruct  already  existed  ?  Maecianus 
•aid  it  was,  even  if  the  previous  usufructuary  survived  Titius,  and  enjoyed  the  usufruct 
after  the  heirs  of  Titius  had  taken  possession.     (D.  7,  1>  72. ) 

C.  Securities. 

The  various  modes  of  creating  usufructs  just  described 
operate  in  favour  of  the  usufructuary  only  when  he  has  complied 
with  an  indispensable  preliminary.  (D.  7,  9,  13 ;  D.  7,  9,  7.) 
Every  usufructuary  must  give  security,  whatever  the  mode  of 
his  appointment.  (D.  7,  9,  9,  1.)  The  form  of  security  was 
sureties  (Jideju88ore8)J\  \  (C.  3,  33, 4.)  The  object  of  the  security 
was  twofold, — (1)  that  the  usufructuary  would  deal  with  the 
property  so  as  to  satisfy  a  fair  man  {boni  viri  arbitratu) ;  and 
(2)  woidd  give  back  the  property  when  his  interest  terminated. 
(D.  7,  9,  1,  pr.)  In  later  times  these  promises  were  super- 
fluous ;  the  law  imposed  these  obligations  upon  all  usufructuaries : 
but  there  was  an  advantage  in  getting  others  as  sureties,  and 
for  mismanagement  an  action  could  be  brought  on  the  promise 
before  the  usufruct  came  to  an  end.     (D.  7,  9,  1,  5.) 

Divestitive  FaCts. 

But  lest  the  properties  should  become  altogether  useless  by  being  always 
separated  from  the  usufruct,  it  is  held  that  in  certain  fixed  ways  the  usufruct 
disappears,  and  falls  back  into  the  ownership.    Q.  2,  4,  i.) 

When  the  usufruct  comes  to  an  end,  it  falls  back  into  the  property, 
and  from  that  time  forward  the  owner  of  the  bare  property-rights  comes  to 
have  full  power  over  their  object.    (J.  2,  4,  4.) 

I.  Injure  cessio. — The  man  that  has  the  usufruct  can,  by  making  an  in 
jure  cessio  to  the  owner,  detach  the  usufruct  from  himself  and  merge  it  in  the 
property.    (G.  2,  30.) 

And  again,  a  usufruct  disappears  if  yielded  up  to  the  owner  by  him  that 
has  it    0-2,  4,  3) 

II.  Merger.  {Consolidation  or  comparatio  dominii .)— Or ^  on  the  contrary, 
if  he  that  has  the  usufruct  acquires  the  ownership.  This  is  called  merger  {con- 
solidaHo).    (J.  2,  4,  3.) 

III.  And  by  not  using  it  {non  utendo)  in  the  proper  way  and  time, — all  these 
points  are  settled  by  our  constitution.    (J.  2,  4,  3.) 
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A  usufruotuary  that  neither  by  himself,  nor  bj  any  one  in  his  name,  availed  him- 
self of  his  usaf ructy  while  the  period  of  uvacaigio  elapsed,  anciently  lost  his  rights. 
(Paul,  Sent.  3,  6,  i$0.)  It  made  no  difference  that  the  usufructuary  was  ejected  by 
force  from  his  land.  (D.  43,  16,  10.)  Justinian  preserved  the  rule,  but  altered  the 
time  in  accordance  with  his  changes  of  the  period  of  prescription.  (C.  3,  38, 16, 1 ; 
C.  3,  34,  13.)  The  question  naturally  occurs, — How  is  a  usufruct  lost  by  lapse  of  time, 
when  it  cannot  be  gained  in  that  way  ?  The  answer  is  easy.  A  usufruct  is  r^^arded  as 
simply  a  burden  upon  the  ownership,  and  by  vtuca'pio  the  owner  gets  rid  of  the  burden. 
It  is  thus,  so  to  speak,  the  ownership  that  is  regained  by  ugucapio  {uaueapio  liberUUU)^ 
rather  than  the  usufruct  that  is  lost. 

IV.  The  expiration  of  the  period  for  which  the  usufruct  was 
granted.  This  never  exceeded  the  life  of  the  usufructuary,  or, 
in  the  case  of  a  municipality  obtaining  a  usufruct,  100  years, 
the  supposed  duration  of  the  longest  life.  (D.  33,  2,  8  ;  D.  7, 
4,  3,  3  ;  C.  3,  33,  3.)  But  it  might  be  terminated  sooner,  either 
by  a  time  having  been  fixed  in  the  creation  of  the  usufruct,  or 
some  event  designated  which  was  to  terminate  its  existence. 
(Paul,  Sent.  3,  6,  33 ;  D.  33,  2,  30 ;  C.  3,  33,  5.) 

Illuatrattons. 

A  usufruct  is  granted  to  A  until  B  shall  attain  the  age  of  21.  Suppose  B  died 
before  reaching  that  age,  is  the  usufruct  at  an  end  ?  Justinian  decided  that  it  should 
not,  but  should  last  for  the  period  mentioned,  if  A  lived  so  long.     (0.  8,  33,  12,  pr.) 

A  grant  of  a  usufruct  to  A  until  B  shall  recover  his  sanity.  In  this  case  the 
recovery  of  B  destroys  the  usufruct ;  otherwise  it  endures  until  B  dies,  if  A  so  long 
lives.     (C.  3,  33,  12,  1.) 

V.  A  usufruct  comes  to  an  end,  too,  by  the  death  of  him  that  has  it,  or  by 
his  undergoing  one  of  two  forms  of  capitis  deminutio,  the  maxima  or  the 
media.    (J.  2,  4,  3.) 

This  was  the  law  as  settled  by  Justinian  ;  but  previous  to  his  time  even  the 
smallest  change  of  status,  as  by  adoption  or  arrogation,  was  fatal  (Paul,  Sent  3, 
6,29.) 

VI.  Analogous  to  this  was  a  singular  mode  of  losing  usu- 
fructs, of  which  the  sting  was  also  taken  out  by  Justinian. 
According  to  the  rule  that  a  slave  can  acquire  for  his  master 
only,  not  for  himself^  a  slave  might  become  the  medium  of 
conveying  a  usufruct  to  his  master.  If  afterwards  the  master 
sold  the  slave,  the  usufruct  was  extinguished.  We  have  spoken 
of  the  slave  as  a  conduit-pipe  conveying  rights  to  his  master. 
We  may  now  vary  the  figure,  and  speak  of  him  as  a  chain  by 
which  the  usufruct  was  anchored  in  his  master's  possession. 
(D.  7,  4,  5,  1.)  Justinian  enacted  that  usufructs  should  not  be 
destroyed  by  the  death,  manumission,  or  alienation  of  the  slaves 
by  whom  they  were  acquired.    The  same  rule  was  applied  to 
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acquisitioDS  through  a  son  under  the  potestas ;  and  Justinian, 
making  a  deeper  change,  decided  that  even  if  the  father  died 
or  lost  his  liberty  the  usufruct  should  not  be  lost,  but  should 
survive  to  the  son — ^for  whom,  indeed,  it  must  have  been  from 
the  first  intended.    (C.  3,  33,  17.) 

Vn.  Destruction  or  alteration  of  the  essential  character  of 
the  property.    Interitus  or  mutatio  rei. 

Nay,  further,  it  is  agreed  that  if  a  house  is  consumed  by  fire,  or  falls  in 
either  by  earthquake  or  by  its  own  defects,  the  usufruct  is  extinguished,  nor 
can  any  be  daimed  even  in  the  site.    (J.  2, 4,  3.) 

For  it  is  a  right  over  an  external  object ;  take  away  that,  and  the  usufruct 
itself  must  needs  be  taken  away.    (J.  2,  4,  pr.) 

Illustrations. 

Hie  owner  boildfl  on  ground  subject  to  the  usufruct.  This  so  Alters  the  character 
of  the  place  that  the  usufruct  is  gone,  and  the  usufructuary  is  left  to  his  action  for 
damages.     (D.  7,  4,  5,  8.) 

Usufruct  of  a  pond.  The  pond  dries  \xp.  The  usufruct  is  extinguished.  (D.  7, 
4, 10,  8.) 

Legacy  of  a  wood.  The  trees  are  cut  down,  and  the  land  sown.  The  usufruct  is  at 
an  Old.     <(D.  7,  4,  10,  4.) 

A  gift  of  usufruct  of  silver.  It  is  made  into  a  vase.  The  usufruct  is  at  an  end. 
(D.  7,  4, 10,  5.) 

VIII.  By  original  defectibiUty  of  title.  If  the  estate  of  the 
donor  was  liable  to  be  destroyed  by  a  cause  prior  to  the  usu- 
finct,  and  it  so  perishes,  the  usufruct  is  also  extinguished. 
(D.  7,  4,  19.) 

Illustration, 

A  testator  leaves  a  usufruct  of  a  farm  to  a  legatee  when  a  certain  condition  is 
fulfilled.  Before  that  tune  the  testator  dies,  and  the  heir  gives  a  usufruct  of  the  same 
land  to  another.  Afterwards  the  condition  is  fulfilled  :  the  second  usufruct  is  at 
oooe  terminated.     (D.  7,  4,  16.) 

Transvestitive  Facts. 

But  if  the  man  that  has  the  usufruct  yields  it  by  m  jure  cessio  to  a 
stranger,  he  still  keeps  his  rights  none  the  less,  for  the  process  is  inoperative. 
(J.  2, 4,  3  ;  G.  2,  30.) 

The  same  rule  prevailed  with  Justinian,  in  whose  time  pacts  and  stipulations  had 
taken  the  place  of  the  in  jure  cessio.  But,  as  has  heen  already  explained,  the  prohibi- 
tion was  more  technical  than  real ;  because  the  right  of  the  usufructuary  to  part  with 
the  whole  of  his  enjoyment  of  the  land,  with  or  without  a  price,  was  incontestable. 
Stin,  in  strictness,  we  must  say  that  there  was  no  transvestitiye  fact 

Remedies. 

A.  Rights  and  Duties. 

I.  Use  and  enjoyment.     The  usufructuary  had  the  same  remedies  as  the  owner  ; 
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as,  t.g.t  the  advo  legia  AquUtae  against  the  owner  as  well  as  all  the  world  (D.  9,  *2, 
12) ;  utUis  actio  aquae  pLuviae  arcendae  (D.  39,  8,  22) ;  the  actio  furti  (D.  47,  2, 46, 1)  ; 
actio  vi  bonorum  raptorum  (D.  47,  8,  2,  23) ;  interdict  de  arboribus  caedendit  (D.  43, 
27,  1,  4)^  interdict  de  vi  et  vi  armata  (D.  48, 16,  3,  18) ;  interdict  quod  vi  aut  da/m, 
(D.  48,  24, 12.)  Grenerally,  in  so  far  as  the  usufructuary  had  rights  to  the  enjoyment 
of  the  property  as  against  the  owner  and  all  other  men,  he  oould  use  the  same  actions 
and  interdicts  as  the  owner. 

II.  Duties  of  usufructuary  to  owner.  The  owner  {dominutt)  may  sue  the  sureties  of 
the  usufructuary,  and  has  against  the  usufructuary  the  same  remedy  as  against  other 
persons.  Thus,  for  misconduct  to  slaves  he  may  have  the  actio  $ervi  eorrupti,  actio 
imjuriarum,  or  actio  legis  AquHiae,    (D.  7,  1,  66.) 

B.  Investitive  Facts. 

I.  Actio  confesioria  de  usufructu. — ^This  was  the  action  by  which  a  usufructuary 
could  establish  his  usufruct  against  the  owner  or  any  possessor.  (D.  7,  6,  5,  pr. ) 
It  wa6  also  the  proper  action  against  the  owner  of  adjoining  land  if  he  interfered 
with  the  enjoyment  of  a  servitude  to  which  his  land  was  subject  in  favour  of  the 
usufructuary  land.  Servitudes  were  attached  to  the  dominiumy  and  it  was  considered 
a  difficulty  that  a  usufructuary,  as  such,  should  be  entitled  to  a  servitude.  The  way 
in  which  it  was  accomplished  was  not  by  claiming  the  servitude,  but  by  aflSrming 
that  the  owner  of  the  adjoining  land  interfered  with  the  enjoyment  by  the  usu- 
fructuary of  his  land.     (D.  7,  6,  1.  pr.) 

The  burden  of  proof  rests  upon  the  usufructuary ;  and  if  he  succeeds  he  gets  a 
judgment  substantially  the  same  as  in  a  vindicatio.  The  judge  will  order  the  possessor 
to  give  up  the  land  ;  if  he  refuses  wilfully,  or  has  disabled  himself  from  obeying  the 
judgment,  then  to  pay  such  a  sum  as  the  plaintiff  has  sworn  is  the  value  of  the 
usu&uct ;  if  he  is  unable,  through  his  own  carelessness  only,  not  through  fraud,  then 
the  value  of  the  usufruct  is  to  be  settled  by  the  judge.     (D.  7,  6,  5,  3.) 

c.  Divestitive  Facts. 

I.  Actio  Negatcria  de  Utufructu. — ^This  is  the  corresponding  action  by  which  the 
owner  may  establish  the  freedom  of  his  property  from  a  usufruct,  and,  if  he  is  not  in 
possession,  recover  the  crops  that  the  possessor  has  gathered.    (D.  7>  6,  5,  6.) 

US  us. 

Definition. — Use  {u8U8)  is  a  usufruct  without  the  produce 
(fructu8)y  (D.  7,  8,  1,  1 ;  D.  7,  8,  14,  1) ;  and  is  confined  to  the 
personal  wants  of  the  usuary  (uiuaritts).  The  exact  difference 
between  use  and  usufruct  appears  in  considering  the  rights 
and  duties  of  the  usuary. 

Rights  and  Duties. 

A.  Rights  of  the  Usuary. 
I.  Use  ancj  enjoyment. 

I.  Fewer  rights  are  implied  in  use  than  in  usufruct.  For  he  that  has  the 
bare  use  of  a  farm  is  understood  to  have  nothing  beyond  the  use,  for  his 
daily  needs,  of  the  vegetables,  fruits,  flowers,  hay,  straw,  timber.  And  he 
may  stay  on  that  farm.only  so  long  as  he  is  not  an  annoyance  to  the  owner, 
or  a  hindrance  to  those  that  carry  on  the  farm  work.    (J.  2,  5,  i.) 

In  addition  to  dwelling  on  the  land,  the  usuary  has,  within  the  limits  mentioned  by 
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Justinian,  thd  right  o!  walking  or  driving  on  the  land.  There  was  considerable 
divenity  of  opinion  as  to  the  exact  effect  of  a  grant  of  the  nse  of  land.  Sabinos  and 
Canias  said  the  usuary  might  take  wood  for  ordinary  consumption,  and  the  apples, 
▼egetablea,  and  flowers.  Nerra  added  the  use  of  the  straw,  but  not  the  oil,  grain,  or 
fruits.  ProculuB  and  Labeo  went  further.  They  said  he  could  take  the  produce  of 
the  farm  for  the  maintenance  of  himself  and  family,  and  even  for  his  guests  and  friends. 
XTlpian  favoured  this  view  as  more  in  harmony  with  the  motives  of  the  donor  of  the 
use.  (D.  7,  8,  12,  1.)  Paul  adds  that  he  might  take  provisions  for  the  year's 
use,  but  only  in  the  country  ;  and  that  he  could  carry  any  apples,  flowers,  or 
firewood  to  his  town  residence.    (D.  7,  8, 15.) 

2.  Again,  he  that  has  the  use  of  a  house  is  understood  to  have  rights 
up  to  this  point  only  ; — he  may  dwell  in  the  house  himself,  but  he  cannot 
transfer  this  right  to  another  ;  and  it  is  scarcely  quite  admitted  that  he  may 
receive  a  guest.  But  he  may  dwell  there  with  his  wife  and  children,  as  well 
as  his  freedmen  and  other  free  persons  that  he  employs  no  less  than  his 
slaves.  And  similarly,  if  it  is  a  woman  that  has  the  use  of  the  house,  she 
may  dwell  there  with  her  husband.    (J.  2,  5,  2.) 

Although  there  seems  to  have  been  some  doubt  whether  a  woman  had  the  same 
extent  of  use  of  a  house,  yet  ultimately  it  was  held  that  the  rights  were  the  same  for 
men  and  women  (D.  7,  8,  6),  provided  the  guests  were  such  as  could  with  a  regard 
to  propriety  dwell  with  the  women.     (D.  7,  8,  7  ;  D.  7,  8,  4,  1  ;  D.  7,  4,  22,) 

3.  And  again,  he  that  has  the  use  of  a  slave  can  use  his  labour  and 
service  only  in  person.  But  he  is  not  allowed  to  transfer  his  rights  to 
another  in  any  way.    (J.  2,  5,  3.) 

4-  The  same  rule  applies  to  beasts.    (J.  2,  5,  3.) 

But  if  it  is  the  use  of  cattle  or  of  sheep  that  is  left  as  a  legacy,  he  that 
has  the  use  can  use  neither  the  milk  nor  the  lambs,  nor  the  wool,  for  all 
those  are  reckoned  among  fruits,  but  only  the  cattle  to  manure  his  fields. 

a-  2, 5, 4.) 

n.  Powers  of  alienation. 

And  he  cannot  allow  another  the  rights  he  has,  either  by  selling  them  or 
letting  them  out,  or  by  giving  them  for  nothing ;  whereas  he  that  has  the 
usufruct  can  do  all  these.    (J.  2,  5,  i.) 

B.  Duties  of  the  Usuary.  The  usuary  was  not,  as  a  rule, 
bound  to  repair,  but  only  to  share  the  expense  of  repairs 
with  the  owner.  If,  however,  the  property  gave  no  fructus^ 
and  only  the  use  of  it  could  exist,  the  usuary  was  bound  to 
repair  to  the  same  extent  as  a  usufructuary.  (D.  7,  8,  18.) 
The  usuary  also  was  forbidden  to  change  the  character  of  the 
property,  even  to  improve  it.     (D.  7,  8,  23.) 

Investitive  Facts  and  Divestitive  Facts. 

In  the  very  same  ways  in  which  the  usufruct  is  established,  the  bare  use  is 
commonly  established  too.  And  it  comes  to  an  end  in  those  very  same 
ways  in  which  the  usufruct  also  ceases.    (J.  2,  5,  pr.) 

Security  ii  required,  as  in  the  case  of  the  usufructuary. 
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The  Remedies  are  precisely  similar  to  those  in  the  case  of 
usufruct. 

HABITATIO. 

Definition. — Papinian  observes  that  the  right  of  habitation 
is  scarcely  to  be  distinguished  from  the  right  of  using  a  house. 
(D.  7,  8, 10,  pr.)  Anciently  it  was  supposed  to  be  a  grant  for  one 
year  only,  but  it  was  ultimately  put  on  the  same  footing  as 
usufruct— namely,  for  life.     (D.  7,  8,  10,  3.) 

But  \{  kabitatio  is  left  as  a  legacy  to  any  one,  or  is  established  in  any  way, 
it  seems  to  be  neither  use  nor  usufruct,  but  as  it  were  a  special  right. 
Those  that  have  this  right  for  their  benefit,  we  have  allowed  by  our  published 
decision,  in  accordance  with  Marcellus'  opinion,  not  only  to  live  in  the  place 
themselves,  but  to  let  out  the  right  to  others.    (J.  2,  5,  5.) 

Another  characteristic  is  that  it  was  not  lost  through  non-user 
or  capitis  minutio.     (D.  7,  8,  10,  pr.) 

OPERAE  SERVORUM. 

This  also  is  scarcely  distinguishable  from  the  use  of  slaves. 
Like  habitation  it  was  not  lost  by  non-^user  (D.  33,  2,  2)  or  capitis 
mirnUio.     (D.  7,  7,  2^) 

PRECARIVM. 

Definition. — Precarium  is  a  tenancy-at-will  of  land,  or  of  a 
servitude  (D.  43,  26, 15,  2),  or  of  a  moveable.  (D.  43, 26, 4,  pr. ; 
D.  43,  26,  1,  pr.)  The  person  to  whom  a  thing  was  given, 
pi'ecarioy  was  entitled  to  the  use  and  enjoyment  of  it  so  long  as 
the  owner  pleased,  but  no  longer.     (D.  43,  26,  12.) 

Rights  of  Tenant. — The  tenant  of  land  was  a  possessor,  €md 
as  such  was  protected  from  all  persons,  except  the  owner,  in 
the  use  and  enjoyment  of  it.  (D.  43,  26,  15, 4.)  As  in  the  case 
of  the  usufructuary,  he  could  not  claim  the  offspring  of  female 
slaves,    (D.  43,  26,  10.) 

Duties  of  Tenant. — (1.)  To  retain  possession  until  it  is 
asked  back  by  the  owner,  and  then  to  give  it  up.  (D.  43,  26,  8, 
3.)  (2.)  To  answer  for  wilful  mischief  done  to  the  property 
while  in  his  possession,  but  not  for  negUgence  (culpa).  Thus  if 
he  lost  a  servitude  attached  to  the  land  by  non-use,  he  was  not 
bound  to  give  compensation,  unless  he  wilfrdly  abstained  frt)m 
using  it.    (D.  43,  26,  8,  5.) 
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Investttivb  Facts. — All  that  was  tequired  was  the  posses- 
sion of  the  thing  with  the  consent  of  the  owner.  (D.  43,  26,  9 ; 
D.  43,  26,  2,  3.) 

DiVESTrnvB  Facts. — (1.)  By  the  lapse  of  the  time  for  which 
the  agreement  was  made,  if  any  time  was  mentioned.  (D.  43, 
26,  5.)  (2.)  By  the  happening  of  an  event  on  the  occmrence 
of  which  it  was  to  be  revoked.  Thus,  if  on  a  sale  of  land  the 
bnyer  was  allowed  to  enter  as  a  tenant-at-will  until  the  price 
should  be  fully  paid,  and  the  buyer  failed  to  pay  at  the  time 
agreed  upon,  the  seller  could  revoke  the  tenancy  and  turn  out 
the  buyer.  (D.  43,  26,  20.)  (3.)  The  death  of  the  tenant,  but 
not  necessarily  of  the  owner,  put  an  end  to  the  tenancy.  (D. 
43,26,12,1;  D.  43,  26,  8,  L) 

Remedies. — a.  The  tenant's  remedies  against  third  parties 
were  the  interdicts  and  actions  open  to  ab  onafide  possessor. 

B.  For  rights  of  owner.    L  Interdict  de  precario. 

(1.)  This  interdict  was  restitutory — to  compel  the  tenant  to 
give  back  possession  to  the  owner.     (D.  43,  26,  4,  2.) 

(2.)  It  was  not  limited  by  a  year's  prescription.  (D.  43,  26, 
8,  7.) 

II.  Also  an  actio  in  factum  praescriptis  verbis  or  candictio  incerti 
might  be  brought  by  the  owner  for  the  same  purpose.  (D.  43, 
26,  2,  2 ;  D.  43,  26,  19,  2.)  For  the  meaning  of  this  form  of 
action  see  Book  11.,  Div.  I.,  Subdiv.  I.,  Equitable  Contracts. 


IU.—PJUEDIAL  SERVITUDES: 
OR,  DEFINITE  RIGHTS  IN  REM  TO  THINGS. 

DEFINmON. 

A  praedial  servitude  may  be  defined  as  a  definite  right  of 
enjoyment  of  one  man's  land  by  the  owner  of  adjoining  land ; 
including  in  the  term  "land"  also  houses.  The  land  subject  to 
this  right  is  called  praedium  serviens^  and  the  land  to  which  the 
right  is  attached  is  called  praedium  dominans. 

These  servitudes  are  called  praedial,  because  they  cannot  exist  without 
estates  (praealia).  For  no  one  can  acquire  a  praedial  servitude  in  town  or 
country  unless  he  has  estates  ;  nor  yet  become  subject  to  one  unless  he  has 
estates.    (J- 2,  3f  3-) 

The  lands  must  be  adjoining  each  other  {vicina  praedia),  (D. 
8,  3,  5,  1.)  The  exact  degree  of  proximity,  however,  is  regu- 
lated by  the  natiure  of  the  particular  servitude. 

Q 
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lUustrcUiona, 

A  servitude,  the  object  of  which  is  to  refltrict  »  neighbour  from  adding  to  the  height 
of  his  house,  is  valid,  although  there  is  a  house  between ;  because  so  long  as  the  inter- 
mediate  house  is  not  built  higher  the  servitude  is  effective.  (D.  8, 5, 4,  8 ;  D.  8,  5, 5 ; 
D.  8,  2,  36 ;  D.  8,  2,  88.) 

A  waggon  road  {via)  is  good  as  a  servitude,  although  it  is  interrupted  by  a  river,  if 
there  is  a  ford  or  bridge.     (D.  8,  8,  38.) 

A  right  of  drawing  water  (aquae  hauHua)  may  exists  although  between  the  servient 
and  dominant  land  there  lies  a  public  road  or  river.  (D.  89,  8, 17,  2.)  But  a  right 
of  leading  water  (aguae  duetut)  could  not  exist  unless  all  the  land  throu^  which  the 
water  flowed  was  subject  to  the  servitude.     (D.  8,  8,  7,  1.) 

A  praedial  servitude  is  attached  to  the  land  in  this  sense, 
that  it  cannot  be  transferred  by  the  owner  of  the  dominant  land 
to  the  owner  of  any  other  land.  Until  extinguished  in  one  of 
the  ways  hereafter  enumerated,  a  servitude  passes  with  the 
land  to  every  possessor.     (D.  8,  4,  12 ;  D.  8,  5,  20,  1.) 

Praedial  servitudes  are  restricted  in  their  enjoyment  to  the 
land  to  which  they  are  attached.  Labeo  thought  that  an  owner 
of  land  having  a  right  to  lead  water  from  other  land  (aqiuie 
ductU8)y  could  allow  the  owners  of  neighbouring  lands  to  enjoy 
it  as  well.  But  the  opinion  of  Proculus  prevailed,  that  only  as 
much  could  be  taken  as  was  required  for  the  farm  to  which  the 
right  of  water  attached.  (D.  8, 3, 24.)  Similarly,  if  to  a  ferm  is 
attached  the  right  of  taking  sand  or  lime  from  other  land,  no 
more  can  be  taken  than  is  wanted  for  that  fiirm.    (D.  8,  3,  5,  1.) 

Illustration, 

The  owner  of  two  adjoining  properties  sold  the  upper  one,  making  it  a  condition  of 
sale  that  the  buyer  should  have  permission  to  make  a  ditch  to  pass  on  water  from  the 
higher  land.  The  buyer  received  water  from  still  higher  lands,  and  wished  to  pass  it 
through  his  ditch  to  the  lower  ground.  Could  he  do  so  ?  No ;  he  cannot  send  dovm 
more  than  is  neoessary  to  dry  his  own  land.     (D.  8,  3,  29.) 

All  praedial  servitudes  ought  to  be  capable  of  enduring  as 
long  as  the  land  to  which  they  are  attached.  Hence,  strictly, 
water  can  be  led  only  from  a  fountain,  or  other  permanent 
source  (D.  8,  3,  9) ;  not  from  a  pond  that  is  liable  to  dry  up 
{stagnum),  or  even  a  pond  that  does  not  dry  up  (lactM).  (D. 
8,  2,  28,  pr.)  But  by  a  rescript  of  the  Emperor  Antoninus  it 
was  held  that  a  right  to  water  might  exist  even  from  an  arti- 
ficial reservoir.     (D.  8,  4,  2,  pr. ;  D.  8,  3,  9,  pr.) 

A  praedial  servitude  is  indivisible;  it  must  be  enjoyed  wholly 
or  not  at  all.     (D.  8,  1,  11.) 
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Illustrations. 

If  a  person  to  whom  »  servitude  belongs  dies,  each  of  his  seyeral  heirs  hms  a  right 
to  the  servitude.     (D.  8, 1,  17.) 

A  person  alienating  part  of  an  estate  cannot  impose  a  servitude  on  the  whole  of 
a,  but  he  may  on  the  part  alienated.     (D.  8,  4»  6, 1.) 

If  the  owner  of  a  servitude  acquires  only  a  part  of  the  land  burdened  with  the 
servitude,  or  the  owner  of  the  land  burdened  acquires  only  a  portion  of  the  dominant 
land,  the  servitude  is  not  extinguished,  although  it  oould  not  have  been  so  created. 
(D.  8,1.8,  1;'D.  60,  17,  85,1.) 


Urban  and  Rural  Servitudes. 

What  is  a  praedium  rusticum  or  praedium  urbanum  f  For  the 
purpose  of  the  law  of  servitudes  the  distinction  seems  to  be 
drawn  thus : — Land  in  the  country  is  used  chiefly  for  agricul- 
ture, and  for  building  only  as  subservient  to  agriculture ;  land 
in  towns  is  used  chiefly  for  building,  and  for  cultivation  only  as 
an  accessory  of  building.  Hence  a  servitude  that  affects  chiefly 
or  only  the  soil,  and  could  exist  if  no  houses  were  built,  is  called 
a  rural  servitude  (Jus  rusticorum  praediorum) ;  and  a  servitude 
that  affects  chiefly  or  only  houses,  and  could  not  exist  without 
houses,  although  it  may  also  affect  the  soil,  is  an  urban  servi- 
tude (jus  urbanorum  praediorum)}  Hence  an  urban  servitude 
may  exist  wholly  in  the  country,  and  a  rural  servitude  wholly 
in  the  town.  A  right  to  rest  a  beam  or  joist  on  a  neighbour's 
wall  (jus  tigiii  immittendi)  is  €m  urban  servitude,  although  it  be 
in  the  country ;  and  a  right  of  way  to  a  house  is  a  rural  servi- 
tude, although  it  be  in  a  town.  The  importance  of  the  distinc- 
tion is  centred  in  two  points,  one  of  which,  however,  is  only  of 
antiquarian  interest.  Urban  servitudes  were  res  nee  mancipi; 
rural  servitudes  in  Italy  were  res  mancipi.  Another  difference 
more  lasting  will  appear  when  the  nature  of  these  servitudes  is 
more  particularly  considered.  Urban  servitudes  are  all,  or  nearly 
all,  negative;  rural  servitudes  are  all,  or  nearly  all,  positive.  This 
makes  a  difference  in  regard  to  the  loss  of  the  servitude  by  non- 
use.  A  negative  servitude  can  be  lost  only  by  an  adverse  act 
of  the  owner  of  the  land  that  owes  the  servitude;  the  servitude 
consisting  in  his  not  doing  such  act.  An  affirmative  servitude 
must  be  kept  aUve  by  the  acts  of  the  person  entitled  to  it,  and 
LB  lost  by  abstinence  from  such  acts.  But  this  point  must  be 
again  referred  to. 

'  ServUtUes  praediorum  aliae  in  tolo,  aliae  in  $uperficie  conmtunU     (D.  8,  1,  3,  pr.) 
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Eights. 

An  account  of  the  rights  of  which  servitudes  consist  is  simply 
an  enumeration  and  statement  of  the  various  servitudes, 

(a.)  Rural  Servitudes  {Bervitv^Ui  nusticonmi  pmediorum). 

Over  country  estates  the  rights  are  these  : — iter,  actus,  via,  aquae  ductus* 
0-  2,  3,  pr.) 

Among  the  servitudes  over  country  lands  *sorae  tihink  we  may  rightly 
reckon  the  right  of  drawing  water,  of  driving  cattle  to  water,  of  grazing,  of 
burning  lime,  of  digging  sand.    (J.  2,  3,  2.) 

I.  Rights  of  way.     1.  Iter;  2.  Actus;  3.  Via. 

Iter  is  the  right  to  pass, — ^for  a  jnan  that  is  to  walk  ;  not  to  drive  a  beast 
or  a  carriage.  Actus  is  the  rij;ht  to  drive  either  a  beast  or  a  carriage. 
Therefore  he  that  has  iter  has  not  actus  j  but  he  that  has  actus  has  iter  also, 
and  can  use  the  road  even  when  ^ic  is  not  driving  a  beast  Via  is  the  right 
to  pass  whether  driving  or  walking ;  for  via  includes  both  iter  and  cutus^ 
Q-  2,  3,  pr.) 

In  the  absence  of  such  a  servitude,  no  one  had  a  right  to 
walk  or  pass  ova:  another's  land.     (C.  3, 34,  11.) 

The  most  extensive  right  of  way  (via)  included  the  right  ot 
drawing  stones  and  wood,  and  heavy-laden  waggons.  By  the 
law  of  the  XTI  Tables,  the  road  must  be  8  feet  in  width  and 
16  feet  at  the  turnings  (D.  8,  3,  8) ;  unless  the  pai-ties  agreed 
upon  any  other  width.  (D.  8,  8,  13,  2.)  If^  however,  the  road 
as  agreed  upon  was  not  of  sufficient  width,  although  it  was 
called  via,  it  was  held  to  be  either  iter  or  actus  according  to  its 
dimensions.    (D.  8,  1,  13.) 

4.  A  right  of  passing  over  {jus  navigandt)  a  permanent  lake 
belonging  to  another  person  to  one's  own  land  or  house,  was  a 
Tccognised  servitude,  analogous  to  a  right  of  way.  (D.  8,  3, 
23,  1.) 

II.  Rights  to  water. 

1.  Leading  water  (aqtuie  ducttai). 

Aquae  ductus  is  the  right  of  leading  water  through  another's  land.    0.  2, 

This  servitude  could  be  established  only  when  there  was  an 
existing  and  known  supply  of  water,  although  Labeo  thought 
that  a  servitude  might  be  created  to  search  for  water.  (D.  8, 
5,  21.)  The  owner  of  the  servient  land  could  not  keep  back 
the  water,  nor  refuse  permission  to  make  the  necessary  con- 
structions for  leading  it  off.    (C  3,  34,  10.)    As  a  rule  the 
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water  must  be  led  off  in  pipes  (JUtulas) ;  but  by  special  agree- 
ment stone  channels  might  be  allowed.    (D.  39,.  3,  17,  1.) 

The  quantity  of  water  that  could  be  taken  was  determined, 
in  the  absence  of  agreement,  by  custom,  not  by  the  wants  of 
the,  land  for  which  the  servitude  was  granted  (C.  3, 34, 12) ;  but 
so  much,  coidd  not  be  taken  as  to  starve  the  land  from  which  it 
came.  (0.  3,  34,  6.)  If  custom  sanctioned  it,  the  water  might 
be  used  for  irrigation.     (C.  3,  34,  7.) 

If,  at  the  granting  of  the  servitude,  no  special  track  were 
marked  out  for  the  pipes,  the  owner  of  the  servitude  coxdd 
select  his  own  course  (D.  8,  3,  21)  j  but  having  done  so,  he 
could  not  of  his  own  motion  alter  it.     (D.  8,  1,  9.) 

The  owner  of  the  servitude  had  a  right  also  to  cleanse  and 
repair  the  aqueduct.    (D.  43,  21,  1,  pr.) 

The  water  may  be  either  perpetual  (aqtia  cottidianajj  or  used 
only  in  summer  {aqua  aestiva).  (D.  43^  20,  1,  pr. ;  D.  43,  20, 
1,  29.) 

2.  Drawing  water  from  a^well  or  fountain  (aquae  haustus). 
This  is  a  right  to  go  upon  another's  land,  and  draw  water  from 
his  fountain.  The  right  to  keep  the  fountain  in  repair  was 
included.  (D.  43,  22,  1,  6.)  In  reference  to  this  servitude,  an 
example  may  be  quoted  to  show  that  it  need  not  be  praedial ; 
and  the  question  whether  it  was  so  or  not  must  be  4©*©^- 
mined  by  the  terms  of  the  grant.  The  presumption  was  that 
it  was  a  praedial  servitude.    (D.  8,  3,  20, 3.) 

**  Lnchis  'ntius  to  Gaius  Seius,  his  brother,  greeting.  From  the  water  flowing 
into  the  fonntaiu  that  my  father  constructed  on  the  isthmus,  I  grant  and  concede  to 
you  gratuitously  a  rill,  to  be  led  either  into  the  house  you  hold  in  the  isthmus,  or 
wherever  you  please.  **  This  was  held  to  be  a  personal  grant,  and  not  to  go  to  the 
heirs  of  Gains  Seius,  or  the  purchasers  of  ^e  house  on  the  isthmus.    (D.  8,  8,  87.) 

3l  Watering  one's  cattle  on  another's  land  (peooris  ad  aquam 
appulms).  This,  of  course,  includes  the  right  of  leading  the 
OB^e  on  to  the  servient  land  (actus).  In  this  case,  again,  the 
question  was  one  of  intention ;  whether  the  privilege  was  confined 
to  the  individual  to  whom  it  was  given,  or  was  attached  to  his 
land,,  so  as  to  go  tO'  his  heirs  or  a  purchaser  of  the  land. 
(Di8,.3,  4.) 

4.  A  right  of  pasring  on  wat^r^ — ^the  converse  of  aquae  ductus 
—aquae  eekicendae.    (D.  8„  3»  29 ;  D.  8,  5,  8,  5i) 

HI.  Bight  of  pasture  (ju^  paseetidi). 

This  was  a  right  to  put  one's  cattle,  to  pasture  on  another's 
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land.     It  might  be  either  praedial  or  personal,  like  the  right  of 
drawing  water.    {D,  8,  3,  4.) 

Illustration. 

Several  owners  of  separate  lands  bought  a  right  of  pasture  on  pasture-land.  This 
right  was  enjoyed  by  several  of  their  saooessors ;  and  finally  some  of  them  sold  their 
lands.  Had  the  purchasers  the  right  of  pasture  ?  in  other  words,  was  the  servitude 
praedial  ?  Yes,  if  there  was  no  agreement  to  the  contrary.  This  seemed  the  proper 
inference  to  be  drawn  from  all  the  facts.     (D.  8,  5,  20,  1.) 

This  right  must  be  carefully  distinguished  from  compascuus 
ager,  which  is  land  belonging  to  a  number  of  owners  for  the 
purpose  of  joint  pasture. 

IV.  Other  praedial  servitudes. 

The  instances  that  have  been  given  were  the  most  conmion 
examples  of  praedial  servitudes ;  but  there  were  many  others, 
which  need  only  be  referred  to : — 1.  Aright  of  quarrying  stones 
for  the  use  of  one's  land  from  the  land  of  another  (jtis  lapidU 
eximendae).  (D.  8,  4,  13, 1.)  2.  A  right  of  digging  for  sand 
(ju8  arenae  fodiendae)  or  chalk  {creiae  eximendae).  3.  A  right 
of  burning  lime  (Jus  calcis  coquendae).  4.  A  right  of  cutting  silva 
eaedua  for  stakes  to  vines.     (D.  8,  3,  6,  1.) 

(b.)  Urban  Servitudes  {jura  urbanorum  praediorum). 

Over  town  estates  the  servitudes  all  attach  to  buildings.  And  indeed  they 
are  called  servitudes  over  town  estates  because  all  buildings  are  called  to^^n 
estates,  even  country  houses.  Now  the  servitudes  over  town  estates  are 
these :  the  servitude  of  supporting  the  weight  of  a  neighbour's  house ;  of 
allowing  a  neighbour  to  run  a  beam  into  one's  wall ;  of  receiving  or  not 
receiving  the  raindrops  or  the  water  that  flows  from  a  neighbour's  house  into 
one's  own  house  or  yard  ;  and  of  hindering  a  man  from  raising  his  house  too 
high  so  as  to  obstruct  a  neighbour's  lights.     (J.  2,  3,  i.) 

1.  The  servitude  of  support  to  a  building  (oneris  ferendt). 
This  servitude  exists  when  one  house  rests  upon  a  wall  or 
pillars  belonging  to  another.  This  is  the  only  case  where  the 
duty  of  repairing  was  thrown  upon  the  owner  of  the  servient 
land.    (D.  8,  2,  33.) 

2.  The  servitude  of  supporting  a  beam  or  joist  {tigni  immiih 
tendi).  This  is  simply  inserting  beams  in  the  wall  of  another's 
house  for  the  purpose  of  a  covering  to  a  walk  alongside  the 
wall,  or  for  additional  security.  It  may  be  established  either 
with  reference  to  existing  beams  or  ftiture  constructions.  (D. 
8,  5,  14,  pr.)  The  owner  of  the  wall  cannot  be  compelled  to 
maintain  it  in  repair.    (D.  8,  6,  8,  2.) 
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3.  StilUddii  vel  Jluminis  recipiendi  vel  non  recipiendi.  Stilli" 
eidium  is  the  dropping  of  water  from  the  tiles  of  a  house ;  flumen 
\&  when  it  is  collected  and  passed  on  by  a  gutter.  In  regard 
to  this  water  two  diflferent  rights  may  exist  under  different  cir- 
cumstances. The  adjoining  land  may  be  in  want  of  water  for 
irrigation  or  the  like,  and  may  secure  a  right  to  the  supply  of 
the  rain  water  from  a  neighbour's  house ;  or  the  owner  of  a 
house  may  wish  to  get  rid  of  the  water  that  falls  on  his  house. 
The  servitude  of  receiving  the  water  (atillicidii  recipiendi)  forbids 
the  owner  of  the  servient  land  from  building  so  high  as  to 
interfere  with  the  due  reception  of  the  raiu  water.  On  the 
other  hand,  the  house  from  which  the  rain  falls  may  be  the 
servient  land,  and  a  servitude  may  exist  compelling  the  owner 
of  it  to  allow  the  water  to  pass  on  to  a  neighbours 
land.  (D.  8,  2,  20,  3;  D.  8,  2,  20,  6;  D.  8,  2,  41,  1; 
D.  8,  2,  21.) 

4.  The  servitude  altius  non  toUendi  prevents  a  house  being 
increased  in  height.  (D.  8,  2,  12.)  This  is  easily  understood, 
but  another  servitude,  altius  toUendiy  has  given  great  trouble  to 
the  commentators.  Every  owner  had  a  right  to  build  as  high 
as  he  pleased,  although  he  thereby  shut  up  his  neighbour. 
(D.  8,  2,  9 ;  C.  3,  34,  8 ;  C.  3,  34,  9.)  Where,  then,  is  the  room 
for  a  servitude  or  special  grant  by  which  an  owner  should  be 
able  to  exercise  that  right!  One  suggestion  is,  that  a  local 
custom  might  prevent  houses  being  built  beyond  a  certaui 
height.  Thus  Augustus  enacted  that  at  Rome  houses  should 
not  exceed  60  feet,  and  Nero  passed  a  similar  law.  Severus 
and  Antoninus,  in  speaking  of  the  building  of  a  bath,  say  it  must 
not  exceed  the  customary  height.  (C.  8,  10,  1.)  But  if  by  a 
local  or  general  law  houses  were  restricted  to  a  certain  height, 
it  is  difficult  to  see  how  a  dispensation  from  such  a  law  could 
be  given  by  one  proprietor  to  another,  and  such  a  dispensation 
the  right  altius  tollendi  would  be. 

5.  Lights  and  prospect  {luminOy  prospectus).  In  the  exercise 
of  his  right  of  building  on  his  own  land,  one  might  shut  out  the 
light  or  view  of  his  neighbour.  To  prevent  this,  a  servitude, 
the  object  of  which  was  to  prevent  such  a  building,  might  be 
created  (ne  luminibus  ojldatur,  et  neprospectui  offendatur).  (D.  8, 
2,  15 ;  D.  8,  2,  4.)  This  servitude  prohibited  the  shutting  out 
of  light  by  trees  as  well  as  by  buildings.  (D.  8,  2,  17,  1.)  It 
applies  not  only  to  existing  windows,  but  to  those  made  sub- 
sequently to  the  creation  of  the  servitude.     (D.  8,  2,  23.) 
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Lumen  is  free  vision  to  the  sky,  prospectus  is  free  vision  over 
lower  grounds.    (D.  8,  2,  16.) 

Another  kind  of  right  existed  that  has 'been  the  subject  of 
dispute — the  right  to  open  windows  in  a  wall  where  otherwise 
it  would  be  forbidden.  (D.  8,  2, 4.)  It  is  to  this  that  the  rescript 
of  Antoninus  and  Verus  refers,  which  says  that  when  a  servitude 
of  lights  (lumina)  exists,  the  owner  can  build,  leaving  the 
customary  space  between  the  erection  and  the  next  house. 
(D.  8,  2,  14.) 

6.  Right  of  occupying  space  above  another's  land  (Jus  pro- 
jiciendi  and  protegendi).  The  rule  of  law  was,  that  to  the  owner 
of  the  soil  belonged  all  the  space  above  the  scril,  and  therefore 
anything  overhanging  from  a  neighbour's  house  above  his  land 
would  be,  in  the  absence  of  a  servitude,  an  infringement  of  his 
rights.  The  projections  here  referred  to  are  balconies  (maeniana} 
and  the  eaves  of  houses  {mggrunda\  which  do  not  rest  on  the  wall 
of  the  neighbouring  proprietor,  but  simply  overhang  his  ground. 
The  right  to  have  such  projections  constituted  ihQJueprojidendL 
(D.  50,  16,  242,  1.)  Protectum  (hence  jus  protegendi)  is  some- 
thing projected  to  cover  a  wall.     (D.  9,  3,  5,  6.) 

7.  Cloacae  mittendae,  the  right  of  passing  a  sewer  through  or 
below  another's  ground.  The  owner  of  the  sewer  had  the  right 
to  cleanse  or  repair  the  sewer.    (D.  43,  23,  1,  pr.) 

iNVESTmvB  Facts. 

A.  Modes  of  Creating  Servitudes. 

Gains  says  that  servitudes  (praedial)  are  acquired  in  the  same 
way  as  usufruct.     (D.  8,  1,  5.) 

1.  Rights  over  urban  estates  can  be  created  by  in  jure  cessio  only ;  over 
country  estates  by  mancipaiio  also.    (G.  2,  29.) 

2.  Usucapio.  In  the  first  place,  it  is  alleged  that  incorporeal 
things  cannot  be  acquired  by  usucapio,  because  they  do  not 
admit  of  physical  possession.  (D.  41, 1 ,  43, 1.)  But  Cicero  speaks 
of  the  usucapio  of  aquae  ductus,  iter,  actus,  &c.  A  law,  however, 
passed  perhaps  in  the  time  of  Tiberius  {lea  Scriboiiia),  abolished 
usucapio  of  inco^oreal  things,  unless  simply  as  appurtenances 
of  land  so  acquired.  (D.  41,  3,  10,  1.)  The  extinction,  of 
servitudes  by  non-use  was  not,  however,  taken  away  by  this 
law.    (D.  41,  3,  4,  29.) 

3.  Prescription.  There  is  no  question,  however,  that  in  tie 
time   of  Justinian  at  least  servitudes  could  be  acquired  by 
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prescription  in  the  same  way  as  immoveable  property.  (C  7^ 
33, 12.)  In  the  Digest,  several  passages  state  that  long  posses- 
sion {bona  fide)  gave  a  good  title  (D.  8,  5,  10;  D.  39,  3,  26; 
C.  3,  34,  1 ;  C.  3,  34,  2) ;  so  also  immemorial  possession  without 
good  faith.  (D.  43,  20,  3,  4.)  While  there  can  be  no  doubt  that 
servitudes  could  be  acquired  by  prescription,  it  is  not  so  clear 
what  the  time  was ;  but,  at  any  rate,  after  Justinian  it  may  be 
assumed  that  servitudes  were  subject  to  the  same  rules  as 
immoveables. 

4.  Delivery  of  possession,  reserving  a  servitude.  The  owner 
of  two  houses,  in  delivering  one  to  a  purchaser,  may  make  it 
a  condition  of  sale  that  the  unsold  house  shall  have  a  servitude 
as  against  the  house  sold,  or  may  give  a  servitude  to  the  house 
sold  against  the  house  not  sold.  (D.  8,  2,  34;  D.  8,  4,  6.)  By 
express  agreement,  any  proper  servitude  can  be  reserved 
{reeipert  servUutem).     (D.  8,  4,  10.) 

5.  If  any  one  wishes  to  establish  any  such  right  for  his  neighbour,  he 
ought  to  accomplish  it  by  agreements  and  stipulations.    (J.  2,  3,  4.) 

As  regards  negative  servitudes,  which  consist  merely  in  a 
prohibition  of  an  owner  doing  something  he  had  a  right  as 
owner  to  do,  there  could  be  nothing  beyond  the  mere  agree- 
ment after  the  old  forms  of  maitcipatio  and  eeasio  in  jure  fell 
into  desuetude.  But  in  the  case  of  a  right-of-way,  or  the  like, 
the  essence  of  which  was  the  authorisation  to  the  owner  of  it 
to  do  what  otherwise  he  could  not  lawfully  do,  it  might  seem,, 
after  the  analogy  of  the  delivery  of  corporeal  things,  that  the 
title  would  not  be  complete  until  some  act  had  been  done  under 
the  agreement,  forming  a  qiuzsi  traditio.  At  all  events,  an 
exercise  of  the  right  was  necessary  to  enable  the  owner  of  the 
servitude  to  claim  the  benej&t  of  the  interdicts  granted  to  him. 
(D.  8,  1,  20.) 

6.  A  man  can  also  in  his  will  bind  down  his  heir  to  raise  hts  house  no 
higher,  lest  he  should  obstruct  the  lights  of  a  neighbour's  house ;  or  to  suffer 
that  neighbour  to  run  a  beam  into  his  wall ;  or  to  receive  his  raindrops  ;  or 
to  suffer  him  to  go  across  his  farm^  or  to  drive  beasts,  or  to  lead  water  from  it. 

a.  2, 3, 4.) 

B.  Conditional  Servitudes. 

Strictly  a  servitude  was  absolute ;  it  could  not  be  created  to 
date  from  a  future  day  or  event,  nor  be  limited  in  its  dm*ation ; 
but  if  such  limits  were  agreed  upon,  they  formed  a  groimd 
of  defence  if  the  servitude  were   sued  for  in  disregard  of 
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them.      Practically,  therefore,  such  limits  could  be  imposed. 
(D.8,1,4.) 

The  degree  of  enjoyment  {modus)  was  subject  to  be  varied 
by  agreement.  Thus,  a  road  might  be  granted  only  for  a 
certain  kind  of  vehicle,  or  for  loads  not  exceeding  a  certain 
weight.  (D.  8,  1,  4,  1 ;  D.  8,  1,  4,  2.)  Also  it  might  be  limited 
to  use  on  alternate  days  or  between  specified  hours.  (D.  8,  1, 
5,1;  D.8,4,  14.) 

0.  Restrictions  on  the  Creation  of  Servitudes. 

1.  An  owner  cannot  have  a  servitude  over  his  own  land  {nulM 
res  ma  servit).  It  would  be  absurd  to  say  that  an  owner,  who 
as  such  has  every  right  of  use  and  enjoyment,  had  through  a 
servitude  some  definite  or  particular  right  of  use  or  enjoyment. 
The  rule  is  equally  applicable  to  co-owners,  although  with  less 
convenience :  and  if  any  co-owner  desires  to  have  some  par- 
ticular kind  of  enjoyment  secured  to  him,  he  can  do  so  only 
by  resorting  to  a  partition.     (D.  8,  2,  26.) 

2.  The  right  contained  in  a  servitude  imposes  on  the  owner 
of  the  land  subject  to  the  servitude  only  a  negative  duty.  The 
duty  it  casts  upon  the  owner  is  either  not  to  do  something, 
i.e.  to  abstain  fi:om  exercising  a  right,  or  to  forbear  hindering 
another  from  doing  something  which  otherwise  he  would  have 
a  right  to  forbid.^  If  the  servitude  consists  in  not  doing  (in 
non  faciendo),  it  is  said  to  be  negative  {servitus  fiegativa); 
if  it  consists  in  forbearance  (in  patiendo\  it  is  said  to  be 
aflSrmative  {servitus  affirmativa)^  and  means  permission  to  do 
acts  that  would  otherwise  be  unlawful. 

Illustrations. 

A  right  of  way  is  an  afirmative  servitude.  The  owner  of  the  servient  land  ia 
bound  to  suffer  the  owner  of  the  dominant  land  to  walk  on  his  land. 

A  servitude  of  lights  or  prospect  is  negative.  The  owner  of  the  servient  land  is 
bound  not  to  do  anything  to  shut  out  his  neighbour's  lights  or  view. 

In  one  instance,  and  in  one  only,  a  positive  obligation  was  added  to  the  purely  passive 
conduct  required  from  the  owner  of  land  subject  to  a  servitude.  A  person  whose  wall 
or  pillars  were  used  to  support  another  man's  building,  might,  if  it  was  agreed  upon, 
be  obliged  not  merely  to  suffer  the  superstructure  to  rest^  but  also  to  repair  the  walL 
This  result  was  not  reached  without  contrqversy.  Gallus  denied  that  an  obligation  to 
repair  could  be  thrown  upon  the  owner  of  the  wall  or  other  support,  because  a  servi> 
tude  could  not  require  any  positive  act  [in  facitndo) ;  but  the  contrary  opinion,  sup- 
ported by  Servius,  viras  finally  established.  (D.  8,  6,  6,  2.)  In  this  case,  aright  in 
per»(mam  is  added  to,  and  made  to  go  along  with,  the  servitude.     As  a  relief  to  the 

'  ServUutum  non  ea  natura  ett,  ut  aliquid  faciat  quU,  ted  ut  aUquid  patiatur,  out 
nonfacUU.    (D.  8,  1,  16,  1.) 
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owner  of  tiie  Bnbjeot  land,  he  was  allowed  to  Burrender  the  fotmdations,  if  he  did  not 
wish  to  repair  them.  This  case  is  strictly  an  exception,  for  in  the  analogous  servitude 
of  inserting  joists  or  beams  in  another's  wall,  no  such  obligation  to  repair  conld  be 
imposed.     (D,S,  6,  S,  1.) 

3.  A  servitude  cannot  be  only  burdensome ;  it  must  be  also 
beneficial  to  the  possessor  of  the  servitude. 

llhiatration. 

An  agreement  that  A  shall  not  go  over  a  particular  piart  of  his  own  land,  or  that 
A  shall  not  search  for  water  in  his  own  land,  is  void.     (D.  8,  1,  15,  pr.) 

4.  There  cannot  be  a  servitude  of  a  servitude  {servitus 
servitutis  esse  non  potest).  This  rule  would  prohibit  a  person  be- 
queathing to  a  legatee  a  usufiruct  of  a  right  of  way ;  but  in 
such  a  case  the  heir  was  bound  to  permit  the  legatee  to  enjoy 
the  right  of  way,  if  the  legatee  gave  security  to  renounce  all 
claim  to  it  on  his  death.  The  remedy  of  the  legatee  was  an 
(ictio  incertu     (D.  33,  2,  1.) 

Illustrations. 

Tltius  has  a  right  of  leading  water  (cupuiejbjtxiim)  through  several  estates.  Not  any 
of  ^le  owners  of  those  estates,  nor  any  neighbour,  can  enjoy  the  right  of  drawing 
water  {aqwie  haustua)  from  the  channel  By  special  agreement,  however,  that  right 
could  be  granted  by  Titius  ;  but  such  a  right  would  not  be  given  to  them  as  owners 
Kur  nei^bours,  and  therefore  would  not  strictly  be  a  servitude.     (D.  8,  8,  88,  1.) 

Gaius  has  the  usufruct  of  land  to  which  is  attached  a  right  of  way  over  the  land  nf 
Maevius.  Gaius,  as  having  only  a  servitude,  cannot  bring  the  usual  action  for  the 
vindication  of  servitudes,  but  if  Maevius  or  any  one  else  molests  him  in  the  use  of  the 
road,  he  can  sue  by  the  interdict  uti  poendetia,  on  the  ground  that  such  molestation  is 
an  infringement  of  his  right  to  the  use  of  his  land.     (D.  7,  6, 1,  pr.) 

Divestitive  Fact& 

A  praedial  servitude  was  not  lost  by  the  death  or  capitis 
deminutio  of  the  person  to  whom  it  was  granted.     (D.  8,  6,  3.) 

1.  Surrender  of  the  servitude  (remissio).  |This  may  have  been 
done  in  olden  times  by  the  cessio  in  jure,  but  when  that  mode 
fell  into  disuse  it  was  done  by  simple  agreement.  (D.  8,  3,  34, 
pr.)  The  remission  might  be  tacit,  as  by  permitting  any  act 
that  destroyed  the  servitude ;  e.g.  blocking  up  a  wall,  or  building 
80  high  that  the  raindrops  (siillicidia)  could  not  fall.    (D.  8,  6,  8.) 

2.  Merger  (Con/usio). — ^Inasmuch  as  a  servitude  was  a  single 
detached  enjoyment,  it  followed  that  when  the  person  to  whom 
a  servitude  was  due  became  owner  of  the  land  on  which  the 
servitude  was  imposed,  the  greater  swallowed  up  the  less. 
(D.  8,  6,  1.)     So  complete  was  the  extinction,  that  even  if  the 
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lands  were  afterwards  separated  and  belonged  to  different 
owners,  the  servitude  was  not  revived  except  by  the  usual  modes 
of  creating  servitude.  (D.  8,  2,  30,  pr.)  If,  however,  the  owner 
of  the  dominant  land  acquired  only  a  part  of  the  servient  land, 
the  servitude  remained  intact,  because  it  was  indivisible,  and 
could  not  be  partly  lost  and  partly  retained.     (D.  8,  6,  30,  1.) 

3.  Non-use  {non  utendo). — The  period  of  usucapio  for  releJM- 
ing  land  from  praedial  servitudes  was  two  years.  (Paul,  Sent. 
1,  17,  1.)  This  period  was  extended  by  Justinian  to  ten  years 
if  both  parties  lived  in  the  same  province,  and  twenty  years  if 
in  different  provinces.     (C.  3,  34,  13.) 

An  important  distinction  existed  between  urban  and  rural 
servitudes.  Urban  servitudes  are  negative,  rural  servitudes 
are  affirmative.  A  right  of  way,  to  be  kept  alive,  must  be 
exercised ;  if  no  one  actively  uses  the  way  for  the  period  fixed 
by  law,  the  right  of  way  is  destroyed.  It  is  a  discontinuous 
servitude;  it  is  kept  up  by  intermittent  acts  from  time  to  time, 
and  cannot  be  continuously  enjoyed.  But  in  the  case  of  a 
servitude  of  lights,  the  person  that  enjoys  it  cannot  do  anything 
to  keep  it  alive ;  it  consists  in  the  owner  of  the  servient  land 
not  doing  something,  and  so  long  as  that  is  not  done,  the 
servitude  is  fully  alive.  The  servitude  is  continuously  enjoyed, 
so  long  as  it  is  enjoyed  at  all.  The  rule,  then,  may  be  stated 
I  thus  : — In  continuous  servitudes,  the  period  of  prescription  is 
f  reckoned  from  the  time  that  an  act  is  done  by  the  owner  of 
the  servient  land  that  negatives  the  servitude;  in  discon- 
tinuous servitudes,  the  period  is  reckoned  from  the  last  time 
the  servitude  was  used  by  the  owner  of  the  dominant  land. 
(D.  8,  2,  6.) 

A  servitude  is  not  lost  through  non-use  if  the  following  con- 
ditions are  complied  with: — (I.)  A  usufructuary,  tenant,  guest, 
or  other  person  using  the  road  or  servitude  in  the  name  of  the 
land  to  which  it  is  attached,  exercises  such  a  use  as  prevents 
prescription  being  reckoned.  (D.  8,  6,  20  \  D.  8,  6,  24 ;  D.  8,  6,. 
5 ;  D.  8,  6,  6.)  (2.)  The  use  must  be  at  the  times,  and  in  the 
manner,  agreed  upon.  (D.  8,  6,  10,  1;  D.  43>  20,  5,  1.) 
(3.)  The  servitude  must  be  used  as  a  servitude  belonging  ta 
the  land  to  which  it  is  attached,  and  not,  for  example,  aa  a 
public  road.     (D.  8,  6,  25.) 

4.  Destruction  or  change  of  the  property  destroys,  any* 
servitudes  attached  to  it,  as  when  the  dominant  house  is  burned, 
down,  and  not  rebuilt.     But  if  another  like  it  is  put  up,  the 
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flervitude  is  preserved.  (D.  8,  2,  20,  2.)  If  a  place  over  which 
a  right  of  way  exists  is  swamped  by  a  diversion  of  a  stream, 
but  before  the  period  of  prescription  is  gone  the  way  is  restored 
by  the  deposit  of  alluvium,  the  servitude  revives ;  and  it  seems, 
even  if  the  time  had  elapsed,  the  owner  of  the  servient  land 
•could  be  compelled  to  re-grant  the  servitude.    (D.  8,  6,  14.) 

Remedies. 

A.  For  Bighto. 

Hie  actual  enjoyment  of  servitudes  was  secured  by  interdict ;  but  the  remedy  by 
interdict  was  given  subject  to  the  analogy  to  corporeal  possession.  Interdicts  ex- 
isted only  for  affirmative,  not  for  negative  servitudes ;  and  their  object  was  to 
stop  the  owners  of  the  several  lands  from  forcibly  preventing  the  performance  of  the 
acts  constituting  the  servitudes.  Hence  two  characteristics  of  these  remedies.  (1)  No 
person  could  demand  an  interdict  who  had  not  previously  done  the  acts  permitted  by 
'the  servitude ;  and  (2)  the  interdict  did  not  deal  vdth  the  question  of  right,  but 
secured  undisturbed  enjoyment  to  a  person  that  had,  whether  with  or  without  title,  in 
point  of  fact  claimed  and  exercised  the  right.     (D.  43,  19, 1,  2.) 

I.  Kights  of  way. 

1.  An  interdict  {de  iUnere  actuque  priv(Ua\  whose  object  was  to  secure  free  passage 
cter  the  burdened  land,  and  damages  for  interruption.     (D.  48, 19, 3,  8  ;  D.  8, 5,  2,  3.) 

The  Praetor  says — When  a  footpath,  a  driving  road,  or  a  regular  road,  is  in  dilute, 
and  you  have  used  it  neither  by  violence,  by  stealth,  nor  by  leave  from  another 
within  the  preceding  year,  I  forbid  any  violence  to  be  employed  to  hinder  you  from 
tachuse.^ 

2.  Interdict  to  obtain  permission  to  repur.  Every  one  having  a  right  of  way,  had 
by  implication  a  right  to  keep  the  road  in  repair.     (D.  43,  19,  8,  13.) 

The  Praetor  says — When  you  have  used  a  path  or  driving-road  within  the  preceding 
year,  neither  by  violence  nor  by  stealth,  nor  by  sufferance  from  another,  I  forbid 
any  violence  to  be  used  to  hinder  you  from  repairing  ^lat  path  or  driving-road,  sup- 
fKMing  yon  have  a  right  so  to  do.  He  that  would  use  this  interdict  must  give  security 
to  the  opposite  party  against  any  damage  that,  though  yet  undone,  may  be  caused  by 
his  fault" 

To  obtain  this  interdict,  the  plaintiff  must  prove  more  than  mere  quasi-possession  ; 
because  the  right  to  repair  is  not  attached  to  tiie  use  or  exercise  of  the  servitude,  but 
onty  to  the  rig^t  to  the  servitude.  (D.  48, 19,  3,  11.)  Also  the  plaintiff  must  give 
security  against  any  damage  he  may  do  by  his  repairs.     (D.  43, 19,  5,  4.) 

IL  Rights  to  water. 

1.  Aqua  cotUdiana  is  water  that  might  be  used  every  day  of  the  year  (D.  43,  20,  1, 
2) ;  it  is  opposed  to  aqua  aetUva,  water  used  only  in  summer,  even  if  it  could  be  used 
in  winter.     (D.  48,  20,  1,  8 ;  D.  48,  20,  6.) 

The  Praetor  says :  As  within  the  preceding  year  you  have  led  the  water  in  dispute 
neither  by  violence  nor  by  stealth,  nor  by  sufferance  on  his  part,  I  forbid  any  violence 
to  be  used  in  order  to  hinder  you  from  so  leading  it. 

'  Praetor  aU :  "  Quo  itiaere  actuque  prinaJto  quo  de  agitw,  vd  via,  hoe  amio,  nee  vi, 
nee  doMf  nee  precario  ah  iUo  ueue  ee,  quominud  ita  utarie,  vim  fieri  veto,*'  (D.  43,  19, 
1.  Pr.) 

'  Ait  Praetor :  '*  Q,uo  itinere  actuque  hoc  anno  non  vi ,  non  dam,  non  precario  ab  alio 
«iMM  ef,  quominue  (id)  iter  actumque,  ut  tibi  jut  euet,  r^cias,  vim  fieri  veto ;  qui  hoc 
interdieto  uti  volet,  it  aehfenario  damni  infecti,  quod  per  ^ue  vitium  datum  git,  coveot" 
(B.  48, 19,  8,  11.) 
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This  interdict  could  be  cUimed  by  aaj  person  that  had  used  the  water  under  the 
conditions  applicable  to  rights  of  way  ;  and  it  may  be  brought  against  every  one  that 
dbturbs  the  claimant  in  the  use  of  the  water.  (D.  43,  20,  1,  25.)  The  defendant 
must  give  security  for  the  free  exercise  of  the  servitude,  without  prejudice  to  his  oom- 
tention  that  the  servitude  was  not  legally  binding.     (D.  43,  20,  7.) 

2.  Interdict  for  repairs. 

There  was  an  inteniict  to  enable  the  owner  of  the  servient  land  to  repair  the  channel 
of  the  watercourse,  or  to  cleanse  it  The  Praetor  says :  I  forbid  any  violence  to 
be  used  to  hinder  him  from  freely  repairing  and  cleaning  out  the  channels,  covered 
ways,  or  enclosed  pools,  in  order  to  lead  the  water,  provided  only  he  leads  it  no  other- 
wise than  he  did  last  summer,  neither  by  violence,  nor  by  stealth,  nor  by  suflforanoe 
on  your  part  The  object  of  it  is  to  secure  freedom  for  the  task  of  repairs  or  cleaning 
(D.  43,  21,  8,  8) ;  and  its  aid  can  be  obtained  by  the  same  persons  that  have  a  right 
to  the  use  of  the  aqueduct     (D.  48,  21,  3,  7.) 

8.  Aquae  haustus  and  peeoris  ad  aquam  appulaus. 

In  this  case,  as  in  aquae  ductutf  there  are^two  interdicts — one  to  secure  the  use  of 
the  water,  the  other  for  repair  of  the  foimtain  or  well  (D.  43,  22, 1,  pr.  ;  D.  43,  22, 
1,4;D.43,22,  1,6.) 

III.  Rights  in  private  sewers  {doacae). 

In  this  case,  again,  there  are  two  interdicts,  of  which  the  words  of  one  only  are 
contained  in  the  Digest.  The  plaintiff  must  give  security  against  any  damage  he  may 
do  by  his  repairs.     (D.  48, 23, 1,  12  ;  D.  43,  28,  1,  14.) 


B.  iNVBSTiTiyB  Facts. 

L  Actio  Confestoria. — ^This  action  tries  the  right  to  the  servitude  (D.  8,  5,  9) ;  and 
the  form  was  either,  it  is  my  right  to  do  what  you  have  prevented  ;  or,  it  is  not  your 
right  to  do  what  you  have  begun  {jus  mihi  essCfjua  tiH  non  esse  {a^ificandi).  It  can 
be  brought  only  by  the  owner  of  the  dominant  land  (D.  8,  5,  2,  1);  or  by  a  person 
having  substantially  the  same  rights,  as  a  mortgagee  in  possession.  (D.  8,  5,  16.)  It 
lies  against  the  owner  of  the  servient  land  (D.  8,  5,  4,  4),  or  any  one  else  that  inter- 
feres with  the  enjoyment  of  the  servitude,  although  in  this  case  the  interdict  would 
generally  be  the  preferable  remedy.     (D.  8,  5,  10,  1.) 

IL  Actio  PuUiciana  in  rem. — ^This  action  is  given  to  a  bona  fidt  possesaoTf  whose 
right  will  be,  but  is  not  yet,  perfected  by  urucapio.  Usufruct  and  praedial  servitudes 
may  be  thus  vindicated,  at  least  when  there  is  tradi^  or  pcUientia,  by  the  owner  of  the 
servient  hmd.     (D.  6,  2,  11,  1.) 

IIL  Interdict  for  water  drawn  from  an  artificial  reservoir  (ex  catteUo).  This 
interdict  to  enforce  a  servitude  of  water  (whether  personal  or  praedial)  arising  from  a 
casteUum  or  reservoir  that  is  filled  with  public  water  {aqua  publico),  (D.  43,  20,  1, 
39),  is  not  merely  possessory ;  it  involves  the  question  of  right,  and  is  thus  a  test  of  the 
existence  of  any  investitive  fact  (D.  43,  20,  1,  45.)  The  Praetor  says :  Since  from 
that  reservoir  he  has  been  allowed  to  lead  water  by  one  that  had  a  right  to  do  so,  I 
forbid  any  violence  to  be  used  to  hinder  him  from  leading  it  as  he  has  been  allowed. 
And  when  an  interdict  shall  have  been  given  in  regard  to  the  doing  of  the  work,  I  will 
order  to  give  security  for  the  damage  that  mity  be  done.* 

*  Ait  Praetor :  "  Quo  ex  castdLo  iUi  aquam  ducere  ah  eo,  ctU  ^us  rei  jut  fuit,  perminum 
est ;  quominue  ita,  uti  permissum  est,  ducat,  vim  fieri  veto,  Quandoque  de  operefacitndo 
interdictum  erit,  damni  infecti  oaveri  jubebo"    (D.  43,  20,  1,  38.) 
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IV.  Actio  oneris  ferendL — ^Acoording  to  some,  this  servitude,  which  had  the  peca- 
liaritj  of  having  an  obligation  to  repair  added  to  it,  had  a  special  action.  (D.  8,  5, 
«,  2.) 

DrvESTiTivB  Facts. 

L  Actio  Negatoria, — ^An  occasion  arises  for  this  action  denying  the  existence  or 
showing  the  termination  of  a  praedial  servitude  in  two  cases ;  when  one,  claiming  a 
wrvitade,  forbids  an  owner  to  do  something  that  as  owner  he  has  a  right  to  do  on  his 
own  land  (D.  8,  5,  4,  7) ;  or  when  any  one  does  anything  that  in  the  absence  of  a 
•ervitude  (whose  existence  is  disputed)  he  has  no  right  to  do.  (D.  8,  5,  17,  2  ;  D.  8, 
5, 13.)  The  object  of  the  action  is  to  obtain  security  against  a  repetition  of  the  conduct 
complained  of  (D.  8,  5,  12) ;  and  also  damages  when  the  defendant  has  without  right 
used  tiie  land.     (D.  8,  5,  4,  2.) 

EMJ^HYTEUSIS. 

Definition. 

The  tenure  afterwards  called  emphyteusis  is  to  be  traced  to  the 
long  or  perpetual  leases  of  lands  taken  in  war  granted  by  the 
Roman  State.  The  rent  given  for  such  land  was  called  vectigaly 
and  the  land  itself  ager  vectigalis.  The  advantages  of  the  perpe- 
tual lease  were  appreciated  by  corporations,  ecclesiastical  and 
municipal.  Corporate  bodies  are  generally  inefficient  landlords; 
and  a  tenure  that  practically  reUeves  them  from  all  concern  in 
the  management  of  the  land,  and  gives  them  simply  a  right  in 
perpetuity  to  an  annual  sum,  seems  most  beneficial  for  their 
interests.  The  same  tenure  was  adopted  by  private  individuals, 
under  a  new  name,  at  least  after  the  time  of  Constantino,  and 
was  extended  from  lands  to  houses.  The  State  still  had  its  agri 
veciigalesy  but  the  perpetual  tenure  given  by  private  persons 
and  corporations  was  called  emphyteusis,  the  land  fundus  emphy- 
teuticarius,  the  person  to  whom  it  was  given  emphyteuta.  It  may 
be  defined  as  a  grant  of  land  or  houses  for  ever,  or  for  a  long 
period  (D.  6,  3,  3),  on  the  condition  that  an  annual  sum  (canon) 
shall  be  paid  to  the  owner  or  his  successors,  and  that  if  such 
sum  is  not  paid  the  grant  shall  be  forfeited.  (D.  6,  3,  1,  pr. ; 
D.  6,  3,  2.)  The  person  to  whom  the  grant  is  made  is  not  owner, 
but  he  has  Praetorian  actions  for  the  property  against  all  pos- 
sessors, and  therefore  has  a  right  in  rem.     (D.  6,  3,  1,  1.) 

The  question  whether  the  emphyteuta  is  in  law  owner,  appears 
in  the  controversy  long  agitated  among  the  jurisconsults, 
whether  he  weus  a  purchaser  or  a  mere  hirer.  To  have  regarded 
him  as  a  purchaser  would  have  made  him  owner,  and  the  position 
of  the  vendor  {dominus  emphyteuseos)  extremely  precarious. 
On  the   other  hand,   if  the   emphyteuta  were  a  mere  hirer. 
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the  rules  applicable  to  hire  would  be  out  of  place,  considering 
the  perpetual  nature  of  his  interest.  Such  are  the  considerations 
that  may  be  supposed  to  have  influenced  the  Emperor  Zeno  to 
terminate  the  dispute  in  the  manner  stated  in  the  Institutes. 

So  very  dosdy  akin  are  buying  and  selling  to  letting  and  hiring,  that  in 
certain  cases  -die  question  is  usually  raised  whether  the  contract  is  one  of 
buying  and  selling  or  of  letting  and  hiring. 

[It  has  been  raised,  for  instance,  where  anything  is  let  ^mX.  for  all  time^  as 
is  the  case  with  the  land  of  townsmen  (municipes\  let  on  die  express  condi- 
tion that  so  long  as  the  revenue  {yectigal)  is  duly  paid,  the  estate  shall  not 
be  taken  away  either  from  the  original  tenant  {conductor)  or  from  his  heir. 
But  the  prevailing  opinion  is  that  this  is  a  case  of  letting  and  hiring.] 

This  is  the  case,  for  instance,  with  lands  made  over  to  be  enjoyed  for  all 
time;  that  is  to  say,  on  condition  that  so  long  as  the  rent  or  income  (ffcnsiOy 
reditus)  is  paid  for  them  to  the  owner,  it  shall  be  unlawful  to  take  away  an 
estate  of  this  sort  either  from  the  original  tenant  or  from  any  one  to  whom 
he  or  his  heir  may  have  sold  it,  given  it  as  a  present  or  as  a  dowry,  or 
alienated  it  In  any  other  way  whatever.  Now  a  contract  such  as  diis 
caused  doubts  among  the  earlier  writers  ;  and  some  thought  it  a  case  of 
lettihg,  others  of  selling.  The  Ux  Zenaniana,  was  therefore  passed,  which 
determined  that  the  contract  of  emphyte%isis  had  a  peculiar  natiu^,  and 
must  not  lean  on  either  letting  or  seUing,  but  must  rest  on  agreements  of 
its  own.  It  determined  further,  that  if  any  special  agreement  were  made, 
it  should  stand  just  as  if  this  were  the  nature  of  .the  contract ;  but^ifit  if 
no  special  agreement  were  made  in --regard  to  the  risk  of  the  property, 
then  if  the  property  wholly  perished,  the  risk  thereof' Aduld  fall  on  the 
owner,  whereas  partial  damage  should  be  the  tenant's  loss.  This  is  the  law 
now  in  use  by  us.    fG.  3, 145  ;  J.  3,  34,  3.)    , 

Rights  and  Duties. 

A*  Rights  of  B)mphyteiUa. 

1.  Use  and  enjoyment  (uterM  fruendi).  There  can  be  no  doubt 
that  the  right  of  the  emphyteuta  was  larger  than  the  right  of 
the  usufructuary,  but  how  much  larger  ?  Probably  the  scanti- 
ness of  passages  bearing  on  this  subject  shows  that  few,  if  any, 
restrictions  were  imposed  on  the  emphyteuta.  (D.  43,  18,  1,  1; 
I>.^4S,  18,  1,  6.)  The  emphyteuta  must,  perhaps,  for  this  pur- 
pose, be  compared  with  the  bona  fide  possessor  rather  than  with 
the  usufructuary;  for  the  emphyteuta,  like  the  former,  and 
unlike  the  latter,  was  entitled  to  the  fruits  as  soon  as  they  were 
separated  from  the  land,  whether  gathered  or  not.  (D.  22,  1, 
26,  1.)  '  The  emphyteuta  was  subject  apparently  to  no  other 
restriction  than  that  he  must  not  depreciate  the  property.  Per- 
haps the  strongest  evidence  of  this  view  is  that  he  was  not 
entitled  to  compensation  for  improvements.    (C.  4,  62,  2.) 
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2.  Alienation.  The  emphTteueis  passed  to  the  heirs,  and, 
subject  to  certain  restrictions,  could  be  alienated.  Hence,  the 
greater  including  the  less,  it  could  be  hypothecated  (D.  13,  7, 
16,  2),  or  burdened  with  servitudes.    (D.  43, 18,  1,  9.) 

B.  Duties  of  Emphyteuta  =  rights  in  personam  of  dominm 
emphyteustos, 

1.  To  pay  the  rent  agreed  upon  {c<mon)y  without  any  pre- 
vious demand,  at  the  time  agreed  upon,  and  notwithstanding 
partial  loss  of  the  property.  (C.  4,  61,  1.)  This  could  not  be 
increased  by  the  owner  (dominus  emphyteuseos).  (C.  11,  70, 3.) 
The  usufructuary  paid  no  rent. 

2.  He  must  manage  the  property  so  as  not  seriously  to  reduce 
its  value ;  but  he  is  not  to  be  interfered  with  on  the  groimds 
upon  which  a  usufructuary  may  be  sued,  that  he  does  not  act 
like  a  good  patef^familias. 

3.  He  must  pay  all  the  burdens  attached  to  the  holding  of 
the  land;  and  deliver  the  receipts  (apochae)  to  the  owner 
(damiftus  emphyteuseos).     (C.  4,  46,  2 ;  C.  10,  16,  2.) 

These  were  the  rules  applicable  in  the  absence  of  special 
agreement ;  but  if  any  variation  were  made,  it  would  be  sup- 
ported.    (C.  4,  46,  2.) 

Investitive  Facts. 

I.  By  agreement  in  writing  {pactum.)     (C.  4,  61.) 

H.  By  prescription  (not  by  usucapio.     D.  6,  2,  12,  2.)     By 

analogy  to  servitudes  we  may  infer  prescription ;  and  in  the  case 

of  a  possessor  without  title,  the  limit  of  40  years  (negative 

prescription)  seems  to  be  given  by  Anastasius.     (C.  11,  61,  14.) 

Divestitive  Facts. 

I.  The  total  loss  or  destruction  of  the  property.     (C.  4,  66.) 

H.  Prescription — ^possession  by  the  owner  for  the  requisite 
number  of  years  (usucapio  Kbertatis). 

m.  Surrender  or  merger  (confusio^  consolidatio). 

IV.  Forfeiture.  In  the  absence  of  special  agreement,  an 
emphyteusis  was  forfeited — 

1.  For  deterioration  of  the  property. 

2.  For  non-payment  of  rent,  when  the  land  was  held  from  an 
ecdeeiastical  corporation,  for  two  years;  in  any  other  case, 
three  years.     (C.  4,  46,  2  ;  Nov.  7,  3,  2.) 

3.  If  the  emphyteuta  do  not  produce  to  the  owner,  within 
three  years,  the  receipts  (apochae)  for  public  burdens.  (C.  4, 46,  2.) 

R 
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4.  If  he  attempts  to  transfer  the  emphyteusis  without  com- 
plying -^th  the  rules  prescribed.     (C.  4,  46,  3.) 

If  the  owner  would  not  receive  the  rent,  with  the  object  of 
CJiusing  a  forfeiture,  the  emphyteuta  was  empowered,  in  the 
presence  of  witnesses,  to  deposit  the  money  in  sealed  bags ;  and 
this  tender  was  equal  to  payment.     (C.  4, 46,  2.) 

Transvestitivb  Facts. 

1.  By  bequest  from  the  emphyteuta.    (D.  30,  1,  71,  5.) 

2.  Alienation  by  delivery  in  the  lifetime  of  the  emphyteuta. 
This  right  was  not  unqualified.  The  consent  of  the  dominus 
was  necessary,  and  lus  €WX5eptance  of  the  new  emphyteuta. 
The  owner  had  the  right  of  pre-emption.  The  proceedings 
to  be  adopted  are  prescribed  by  Justinian.  (C.  4,  46,  3.) 
The  emphyteuta  ought  to  transmit  to  the  dominvs  formal  notice 
of  the  sum  that  a  purchaser  is  willing  to  give  for  it.  The  owner 
has  two  months  to  decide  whether  he  will  take  the  emphyteusis 
at  that  sum ;  and  if  he  wishes  it,  the  transfer  must  be  made  to 
him.  If  he  does  not  buy  at  the  price  named  within  two  months, 
the  emphyteuta  can  sell  to  any  fit  and  proper  person  without  the 
consent  of  the  dominvs.  If  such  a  person  is  foimd,  the  dominus 
must  accept  him  as  his  emphyteuta,  and  admit  him  into  posses- 
sion either  personally  or  by  written  authorisation,  or  by  attesta- 
tion, before  notaries  or  a  magistrate.  For  this  trouble,  the 
dominus  was  entitled  to  charge  a  sum  (laudemium)  not  exceeding 
two  per  cent,  on  the  purchase-money.  If  the  owner  does  not 
make  the  acknowledgment  within  two  months,  then  the  emphy- 
teuta can,  without  his  consent,  transfer  his  right  to  another  and 
give  him  possession. 

RSMEDIBt. 

1.  The  empbyteatahas  an  action  in  rem  {vtUit),  given  after  the  analogy  of  the  yind- 
ication  for  ownership.  2.  If  he  is  only  a  bona  Jide  possessor,  he  has  the  <icHo  Pub- 
lieiana  in  rem.  3.  He  has  all  the  actions  and  interdicts  reqcusite  to  protect  his  rights 
of  enjoyment,  like  a  asufmctuary  or  owner. 

SUPERFICIES. 

DEBTNinON. 

Superjicies  or  jtia  superjiciarium  is  a  right  to  the  perpetual 
enjoyment  of  anything  built  upon  land,  on  payment  of  annual 
rent  (pensio).    (D.  6,  1,  74 ;  D.  6,  1,  73  ;  D.  43,  18,  2.) 

Rights. 
A.  Rights  in  rem  of  SuperfidariuB. — 1.  Enjoyment  and  use 
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(utendifruendt).  (D.  43,  18,  1,  6;  D.  43,  18,  1,  1.)  2.  Aliena- 
tion,  pledging,  or  jjurdening  with  Beryitudes.  (D.  20,  4,  15 ;  D. 
43, 18,  1,  9;D.  43,  18,  1,  7.) 

fi.  The  duties  of  Superficiarim  were  to  pay  his  annual  rent, 
&c,  just  as  in  the  case  of  emphyteusis.     (D.  7,  1,  7,  2.) 

iNVESTinVE  AND  TrANSVESTITIVB  AND  DiVESTITIVB  FaOTS. 
Same  as  in  emphyteusis. 

Remboibs. 

1.  Actio  in  rem  (utiUt).    (D.  6,  1,  7,  5  ;  D.  18, 1,  1,  6  ;  D.  43,  18,  1,  S.) 

1  The  poflsessoiy  interdicts  generally,  as  an  owner  or  possessor.     (D.  43,  16,  1,5.) 

8.  Special  interdict.    The  Praetor  says  :  "  As  under  the  terms  of  letting  or  hiring 

yoa  enjoy  one  of  the  other,  the  tuperficies  in  dispute,  neither  by  violence  nor  by  stealth 

Dor  by  leave,  I  forbid  any  violence  to  be  used  in  order  to  hinder  the  enjoyment. 

If  any  other  action  in  regard  to  the  superficies  is  demanded,  after  hearing  the  case 

(oBtcM  co^nttta),  I  will  give  it." 

This  is  governed  by  the  same  rules  exactly  as  the  bterdict  uU  pateidetii  (D.  43,  18, 

It  2);  causa  cognita,  if  for  a  short  period,  no  actio  in  rem  ;  but  if  for  a  long  period, 

an  actio  hi  rem  will  be  given.     (D.  48,  18,  18.) 


SECOND    SUB-DIVISION. 

DEPENDENT  RIGHTS  IN  REM. 

Rights  in  rem,  of  which  the  leading  groups  have  been  now 
enumerated  and  described,  may  exist  either  for  their  own  sake — 
that  is,  for  the  benefit  they  confer,  and  for  no  ulterior  purpose — 
or  they  may  be  created,  not  for  their  utility  to  the  person  that 
enjoys  them,  but  as  a  means  towards  another  end.  Thus  rights 
of  ownership  may  be  given  to  a  man  as  security  for  rights  in 
personam.  If  A  owes  B  money,  B's  only  remedy  is  against  A, 
and  if  A  fails,  his  debt  is  worth  nothing ;  but  if  A  gives  B 
property,  which  can  be  converted  into  money  on  condition 
that  if  A  fails  to  discharge  his  debt,  B  may  sell  the  property 
and  pay  himself  out  of  the  proceeds,  B's  position  is  very  much 
strengthened.  Such,  then,  is  the  aspect  of  a  pawn  or  mortgage 
towards  a  creditor;  it  is  a  mode  of  strengthening  the  weak 
point  of  all  mere  rights  in  perBonam,  by  giving  the  creditor 
valuable  rights  that  avail  against  the  whole  world. 

As  regards  a  debtor,  a  mortgage  may  be  looked  at  in 
another  light;  it  is  a  way  by  which  he  may  obtain  tem- 
porary accommodation  without  entirely  parting  with  his  pro- 
perty.   The  first  device  by  which  this  was  accomplished  in 
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the  Roman  Law  wets  simple.  An  actual  conveyance  was 
executed  by  the  borrower  to  the  lender,  with  an  agree- 
ment (contractus  Jiduciae),  that  if  the  purchase-money  were 
repaid  by  a  day  named,  the  lender  would  re-convey  the  pro- 
perty to  the  borrower.  The  conveyance  was  formal  and 
effectual  in  law  to  vest  the  ownership  in  the  lender.  How  long 
this  continued  to  be  the  only  mortgage  known  to  the  Roman 
Law  it  is  not  easy  to  guess ;  but  at  some  period  unknown  a 
revolution  in  the  character  of  the  mortgage  was  very  quietly 
accomplished  by  a  simple  edict  of  the  Praetor.  By  the  old 
arrangement,  the  borrower  obtained  his  accommodation  at  a 
great  risk.  He  gave"  up  his  ownership  (Jus  in  rem),  and  got  in 
exchange  only  an  action  against  the  lender  (Jus  in  personam)^ 
who  might  meanwhile  have  sold  the  property,  and  deprived 
the  borrower  of  his  remedy.  The  borrower  ran  a  serious  risk, 
and  was,  in  fact,  left  very  much  to  the  honour  of  the  lender. 
It  is  curious  to  observe  with  what  emphasis  of  vituperation 
Cicero  denounces  unjust  lenders;  because  it  shows  that  the 
instinctive  desire  of  the  lawgivers  was  to  strengthen  the  weak 
point  of  the  mortgage.  Where  the  law  is  weak,  honour  is 
strong.  Thus,  a  lender  who  on  being  paid  his  money  re- 
fused to  restore  the  property,  or  had  deprived  himself  of  the 
means  of  doing  so,  wajs  held  to  be  infamous.  (Cicero  pro 
Caecina,  3,  7-9.) 

The  change  introduced  by  the  Praetor  was  one  that,  without 
really  weakening  the  security  of  the  lender,  gave  complete 
protection  to  the  borrower.  It  proceeded  on  the  distinction 
already  described  between  possession  and  property.  Let  the 
lender  in  effect,  said  the  Praetor,  have  the  possession  of  the 
property,  and,  in  the  last  resort,  the  right  of  sale ;  but  let  the 
ownership  remain  with  the  borrower :  let  him  retain  his  right 
in  remy  and  all  the  benefits  (&s,  e.g.,  usucapio)  that  are  attached 
to  ownership.  The  lender  has  the  actual  possession  and  the 
right  of  sale  (guarded  by  conditions  preventing  an  improper 
or  wrongful  sale),  which  make  him  as  secure  as  if  he  were 
owner;  the  borrower  is  still  owner,  and  has  therefore  a 
remedy,  not  only  against  the  lender,  but  against  the  whole 
world.  This  then  was  a  typical  mortgage,  in  which  the  lender 
obtained  as  much,  and  only  as  much,  as  was  necessary  to  secure 
his  loan,  and  the  borrower,  with  the  smallest  possible  loss,  ob- 
tained the  accommodation  that  he  desired.  This  is  the  pignus 
of  the  Roman  Law. 
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When  first  authorised  by  the  Praetor,  the  pignus  was  con- 
stituted on  a  narrow  but  instructive  basis.  The  Praetor 
sanctioned  such  a  security  only  when  the  thing  in  question 
was  actually  given  into  the  possession  of  the  lender.  Hence 
the  difference  between  the  contract  of  fiduda  and  that  of 
pignus:  in  the  former,  there  was  a  formal  conveyance  by. 
mancipaiio  or  cesnio  in  jure  (G.  2,  59) ;  in  the  latter  there  was  no 
conveyance,  but  only  change  of  possession.  Once  the  thing 
was  in  his  possession,  the  lender  had  the  right  of  sale ;  other- 
wise, he  had  not. 

But  although  an  improvement  on  the  fiducioy  the  pigntu 
was  still  inconvenient.  The  lender  did  not  always  desire  the 
possession  of  the  thing  pledged,  nor  did  the  borrower  always 
wish  to  part  with  the  possession.  Loss  might  be  inflicted 
on  the  borrower  without  any  corresponding  benefit  to  the 
lender.  Plainly,  then,  a  last  step  remained  to  be  taken, — to 
dispense  with  the  transfer  of  possession.  The  last,  or  rather 
the  penultimate  step,  was  due  to  one  Servius,  of  whom  nothing 
seems  to  be  known  but  the  name,  and  that  he  lived  before 
Cicero,  who  introduced  an  action  by  which  he  gave  the  landlord 
of  a  farm  a  right  to  take  possession  of  the  stock  of  his  tenant 
for  rent  due,  when  the  tenant  had  agreed  that  the  stock  should 
be  treated  as  a  pledge.  This  was  the  actio  Serviana.  It  was 
extended,  under  the  designation  of  Actio  quasirSennanOy  or 
hypothecaria,  to  all  cases  in  which  it  was  agreed  between 
borrower  and  lender  that  anything  should  be  a  pledge  when 
possession  was  not  delivered  to  the  lender.  Hence  arose  the 
hypothecoy  or  pledge  of  a  thing  by  mere  agreement  (without  any 
formality),  and  without  the  delivery  of  possession.  The  remedy 
of  Servius  availed  not  only  against  the  borrower,  but  against 
all  other  persons,  and  thus  established  a  true  right  in  rem.  On 
the  other  hand,  the  borrower  kept  his  property  in  his  possession, 
and  enjoyed  it  until  he  made  default  in  the  payment  of  his  debt; 
thus  suffering  no  present  inconvenience,  and  being  enabled  to 
borrow  on  the  most  advantageous  terms. 

It  must  not  be  supposed  that  because  the  three  stages  marked 
by  the  words  Fiduda,  Pignus,  Hypotheca,  were  successive,  that 
upon  the  introduction  of  the  higher  process  the  lower  disap- 
peared. In  point  of  fact,  pledges  with  and  without  posses- 
sion continued  to  exist,  and  were  subject  to  precisely  the  same 
rules,  so  that  they  fell  to  be  considered  together,  and  may  in 
feet  be  treated  as  one.    The  earliest  {fiducid)  long  co-existed 
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with  the  other  two,  and  may  have  flourished  up  to  the  time 
of  Conetantine.  That  Empeior,  however,  gave  it  a  death-blow, 
for  he  aboHshed  the  lex  comniissoj'ia,  which  was  of  the  essence 
of  the  Jiducia;  namely,  that  if  the  money  borrowed  were  not 
repaid  by  a  given  day,  the  pledge  would  be  forfeited,  and 
become  the  absolute  property  of  the  lender.  Moreover,  when 
the  ancient  forms  of  conveyance,  mancipatio  and  cessio  in  jure^ 
fell  into  disuse,  ihejiditcia  lost  the  other  pillar  upon  which  it 
rested;  and  in  the  time  of  Justinian,  if  not  earlier,  it  had 
psbssed  into  oblivion. 

FIDUCIAE  CONTRACTUS. 

Definition. 

A  contractus  fidudae  is  when  anything  is  conveyed  by 
mancipatio  or  cesaio  in  jure,  with  the  condition  that  if  a  certain 
sum  is  paid  by  a  certain  day,  the  thing  shall  be  re-conveyed.* 

Rights. 

A.  Rights  of  Creditor.     I.  Rights  in  rem. 

1.  The  creditor  to  whom  anything  is  conveyed  {fidudae  causa) 
is  owner,  and  may  convey  the  property.  Thus,  if  a  creditor 
bequeaths  the  thing  to  some  legatee,  the  debtor  who  conveyed 
the  property  must  sue  not  the  legatee  for  the  thing,  but  the 
heir  of  the  deceased  for  damages.     (Paul,  Sent.  2,  13,  6.) 

2.  The  creditor  has  an  inalienable  right  to  sell.  An  agree- 
ment that  he  should  not  have  power  to  sell,  if  the  debtor  made 
default,  is  void ;  but  it  is  valid  so  far  that  the  creditor  must 
make  a  formal  notification  (ter  denuntiare)  to  the  debtor  before 
proceeding  to  the  sale. 

II.  Right  in  personam.  The  creditor  is  entitled  to  expen- 
diture on  improvements  (si  creditor  rem  fiduciariam  fecerit  meli- 
orem).    (Paul,  Sent.  2,  13,  7.) 

B.  Rights  of  Debtor. 

I.  Rights  in  personam.  1.  He  may  sell  the  property  if  it  will 
yield  a  surplus,  and  the  creditor  is  bound,  on  receiving  his 
money,  to  remancipate  the  property,  and  enable  the  debtor  to 
give  a  good  title  to  the  purchaser.  (Paul,  Sent.  2,  13,  3.)  But 
he  cannot  sell  to  the  creditor,  who  is  in  law  already  owner 


*  Fiducia  at  cum  re*  aliqua  tumendae  mtUuae  pecuniae  gratia  vd  mancipa;twr  vel  in 
Jure  cedUur.     {IHdar.     Orig,  F.  25,  23.) 
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(D.  13,  7,  40) ;  nor  can  the  creditor  buy  it  even  through  or  in 
the  name  of  another  person,  unless  with  the  consent  of  the 
debtor.     (Paul,  Sent.  2,  13,  4.) 

2.  Kthe  creditor  sells  [before  the  day  named  for  forfeitinre  (?)], 
the  debtor  is  entitled  to  any  surplus  after  discharging  the 
claim  of  the  creditor.     (Paul,  Sent.  2,  13,  1.) 

3.  The  debtor  is  entitled  to  a  reconveyance  on  paying  the 
sum  agreed  upon  within  the  time  agreed  upon. 

4.  All  that  is  gained  through  a  slave  pledged,  goes  to  reduce 
the  principal  debt.   (Paul,  Sent.  2, 13,  2,) 

iNVESTinvE  Facts, 
MancipaHoy  Cessio  injure. 

Divestitive  Facts. 

1.  Fulfilment  of  condition,  default  of  debtor,  (Fidueia 
eommittitur), — {Cicero  Pro  Flacco,  21,  49-51.) 

2.  Usureceptio. 

There  are  still  some  further  grounds  on  which  a  man  can  acquire  by 
usucapio  what  he  knows  to  be  another's.  For  suppose  a  man  has  given 
by  tnancipaiio  or  by  in  jure  cessio  some  property  to  another  fiduciae 
causay  and  then  himself  comes  to  possess  that  same  property,  then 
he  may  acquire  it  by  usucapio  within  a  year,  and  that  even  if  it  be  landed 
property.  This  kind  of  usucapio  is  called  usureceptioy  because  that  which 
we  once  had  we  now  recover  by  usucapio,    (G.  2,  59.) 

Now  2^  fidueia  is  contracted  either  with  a  creditor  in  right  of  the  pledge, 
or  with  a  fHend,  that  our  property  may  be  in  greater  safety  with  hinu  If, 
then,  it  is  with  a  friend,  usureceptio  is  certainly  open  to  us  in  any  case.  But 
if  with  a  creditor,  it  is  open  to  us  in  any  case  only  if  the  money  is  paid. 
So  long,  however,  as  it  is  not  paid,  usureceptio  is  open  only  if  the  debtor 
has  neither  hired  the  property  from  the  creditor,  nor  asked  to  be  tenant- 
at-wilL    But  if  not,  a  gainM  usureceptio  is  open  to  the  debtor.    (G.  2,  60.) 

Remedies. 

A.  Bights  in  jpencmam  of  Creditor.    Actio  Jiduciae  corUraria.    (Paul,  Sent  3, 18,  7. ) 

B.  Rights  inpenonam  of  Debtor.    AcUo  fiduciae  directct. 

This  was  an  action  honae  fidei,  and  condemnation  involved  infamy.  {Cic,  Pro 
Caecina,  7-9.) 

PI6NUS  AND  HYPOTHECA. 
DEFmrnoN. 

Between  pignus  (pledge)  and  hypotheca  (mortgage)  there  is  no  difference, 
so  £ar  as  regards  the  actio  {guasi-Serviana)  for  recovery.    For  when  creditor 
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and  debtor  agree  that  any  property  shall  be  bound  by  the  debt,  then  that 
property  is  included  under  both  those  names.  But  in  other  points  there 
is  a  difference.  For  under  the  name  pignus  is  properly  included,  as  we 
say,  what  is  at  the  time  handed  over  to  the  creditor,  especially  if  moveable ; 
whereas,  that  which  is  not  handed  over,  but  is  made  liable  by  the  bare 
terms  of  the  ^^bargain,  is  properly  included  under  the  name  hypoiheca. 
a  4,  6,  7.) 

The  distinction  between  Pignut  and  ffypotheca,  it  need  scarcely  be  sud,  had 
nothing  to  do  with  the  di£forenoe  between  moveables  and  immoveables. 

Generally  a  pignus  or  hypoiheca  conBieted  of  rights  in  rem 
over  filaves  or  things,  given  as  security  for  rights  in  personam. 
But  it  might  consist  of  a  right  in  personam  that  the  debtor  had 
against  a  third  party,  given  ba  security  to  the  creditor  for  a 
sum  due  by  the  debtor. 

Illustrations, 
♦ 

Gains  is  crecUtor  to  'Htins  for  50  otiret,  and  (rains  owes  Maevins  20  ceareL  Gaius 
may  oonvey  to  Maevius  his  (Gains')  right  to  sue  Titius  for  50  aurei^  as  a  security  for 
the  20  avrd  he  owes  to  Maevius.  If,  in  enforcing  this  security,  Maevius  recovers  the 
50  aurei  from  Titius,  his  debt  is  wiped  off,  and  he  must  hand  the  balance  to  Gaius. 

Sappoee,  instead  of  50  awrd,  Titius  owed  Gains  a  slave  on  a  contract  of  sale,  and 
that  Maevius  recovered  the  slave  from  Titius.  Then  Maevius  would  hold  the  slave  as 
a  pledge  for  the  20  aurei  Gaius  owed  him.     (D.  18,  7, 18. ) 

Again,  Titius  gives  a  loan  of  100  aurei  to  Gaius  to  rebuild  his  house,  and,  as  we 
shall  see,  acquires  an  implied  hypothec  over  the  house.  It  was  agreed  that  the  rents  of 
the  tenants  also  should  be  hypothecated  to  Titius.  Then  Titius  can  sue  the  tenants 
(by  utUU  emtio),  and  compel  them  to  pay  him  over  their  rents.     (D.  20, 1,  20.) 

Rights  and  Duties. 

A.  Rights  in  rem. 

(a.)  Rights  in  rem  of  creditor. 

If  the  creditor  is  not  in  possession,  and  if  he  is  in  a  position 
to  sue  the  debtor  for  the  debt,  he  can  bqng  an  action  to  recover 
the  possession  of  the  hypothec  from  him  or  any  one  in  whose 
hands  it  is.  (C.  8,  14,  18;  D.  20,  1,  17;  C.  8,  28,  12;  C.  8, 
U,  15.) 

If  there  is  an  agreement  that  the  creditor  shall  not  sue  for 
one  year,  the  same  period  will  be  appUed  to  the  hypothec. 
(D.  20,  6,  5, 1.)  If  the  obligation  is  conditional,  possession  of 
the  hypothec  can  be  demanded  only  when  the  condition  has 
occurred  and  the  debt  become  due.     (D.  20,  1,  13,  5.) 

11.  The  right  of  sale. 

On  the  other  hand,  a  creditor  can  alienate  a  pledge  in  accordance 
with  his  agreement,  although  it  is  not  his  property.  But  perhaps  this  may 
seem  to  be  done  on  the  understanding  that  it  is  the  wish  of  the  debtor  that 
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the  pledge  should  be  alienated  :  for  he  originally  made  the  agreement  that 
the  creditor  might  sell  the  pledge  if  the  money  were  not  paid. 

But  lest  creditors,  on  the  one  hand,  should  be  hindered  in  pursuing  their 
rights,  and  lest  debtors  on  the  othe^  should  too  hastily  lose  the  ownership  of  their 
property,  we  have,  by  our  constitution,  taken  measures  and  fixed  a  regular 
course  of  procedure  in  the  enforced  sale  {distractio)  of  pledges,  by  which 
sufficient  and  ample  provision  is  made  for  the  interests  of  both  parties. 
(J.  2,  8,  I  ;  G.  2,  64.) 

13)6  proTisioiiB  made  by  JoBtfaiian  were  aa  foUows : — If  the  parties  agreed  as  to  the 
maimer,  time,  eta,  of  the  sale,  their  agreement  was  to  be  observed ;  if  nothing  was 
said  in  the  contract  as  to  the  power  of  sale  and  the  creditor  wished  to  sell,  he  must,  if 
he  had  possession,  give  formal  notice  of  his  intention  to  the  debtor ;  or,  if  he  had  not 
poBBcssion,  obtain  a  jndioiiJ  decree ;  and  after  two  years  from  either  of  those  events  he 
ooold  selL    (C.  8,  34,  8,  1 ;  D.  18,  7,  4  ;  D.  18,  7,  5.) 

If  the  same  thing  has  been  hypothecated  successively  to 
several  persons,  only  the  first  of  them  has  the  power  of  sale, 
unless  a  subsequent  creditor  has,  in  the  modes  hereafter  to  be 
described,  put  himself  in  the  place  of  the  first.  (D.  20,  5,  5 ; 
C.  8,  18,  1 ;  C.  8,  18,  8 ;  C.  8,  18,  5.) 

The  power  of  sale  being  given  to  secure  a  debt,  cannot  be 
exercised  until  the  debt  really  exists  (D.  20,  5,  4)  ;  i.  €.,  until  the 
creditor  is  in  a  position  to  sue  the  debtor ;  and  ceases  if  the 
principal  and  interest  are  paid.  (C.  8, 29,  2.)  But  the  power  re- 
mains until  the  whole  ot  the  debt  is  discharged;  and,  therefore,  so 
long  as  any  part  of  the  debt  is  unpaid  (C.  8,  28,  6),  or  of  the 
interest,  or  of  the  expenses  necessarily  incurred  by  the  creditor, 
the  creditor  retains  liie  power  of  sale.    (D.  13,  7,  8,  5.) 

lUustration, 

A  hypothec  is  made  to  secnre  an  annual  payment,  to  come  into  effect  only  if  the 
money  is  not  paid  on  each  proper  day  {nin  rua  qwaque  diepecunia  soltUa  est).  A  sale 
cannot  take  effect  until  the  last  instalment  is  due  and  unpaid.  If,  however,  the  phrase, 
is  that  it  comes  into  effect  if  any  of  the  money  is  not  paid  on  the  proper  day  {si  qua 
pecunia  sua  die  soluta  rum  erit),  the  property  may  be  sold  after  default  of  the  first 
instalmentw     (D.  13,  7,  8,  8.) 

III.  The  right  of  foreclosure. 

The  Fidueia  was  essentially  a  self-acting  foreclosure ;  if  the 
debtor  did  not  pay  by  the  day  named,  the  pledge  became  the 
absolute  property  of  the  creditor.  After  the  analogy  of  this 
contract,  in  all  probability,  was  introduced  what  is  called  the 
lea  ccmmissoria,  or  condition  that  the  pledge  should  be  for- 
feited to  the  creditor  if  payment  was  not  made  within  the  time 
limited.  As  we  have  seen,  this  condition  could  be  inserted  in 
mortgages  down  to  the  time  of  Constantine.     (C.  8,  35,  3.) 
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About  a  century  earKer,  however  (a.d.  230),  Alexander  in- 
troduced a  new  kind  of  foreclosure,  which  was  afterwards 
more  fully  developed  by  Justinian.  According  to  Alexander's 
constitution  there  must  be  a  public  notification  of  the  hypothec 
and  a  year's  delay.  Finally,  the  ownership  could  be  got  by 
the  creditor  only  by  special  petition  to  the  Emperor.  (C.  8, 
34,  1.) 

Justinian  allowed  foreclosure  only  when  the  creditor  was 
unable  to  find  a  buyer  at  an  adequate  price.  If  the  debtor  and 
creditor  Uve  in  the  same  province,  the  creditor  must  give  formal 
notice  after  two  years  firom  the  time  that  the  obKgation  has 
accrued.  If  they  live  in  different  provinces,  the  creditor  must 
apply  to  the  provincial  judge,  who  will  serve  a  notice  on  the 
debtor,  giving  him  a  certain  time  to  come  in  and  pay  the  debt. 
(C.  8,  34,  3,  2.)  If  the  debtor  cannot  be  foimd,  the  judgment 
gives  him  a  certain  time  to  appear ;  if  he  does  not  appear,  or 
appearing  does  not  pay,  the  creditor  will  obtain  the  ownership 
on  petition  to  the  Emperor.  After  that  the  debtor  has  still  two 
years'  grace ;  but  if  he  does  not  pay  all  principal  and  interest 
within  that  time,  the  ownership  of  the  creditor  becomes  irrevo- 
cable.    (C.  8,  34,  3,  3.) 

IV.  Right  to  hypothecate  the  thing  hypothecated,  or  to 
transfer  the  hypothec  to  another. 

Illustrations. 

A  is  creditor  of  B,  and  has  got  the  Tusculan  farm  hypothecated  to  secure  the  debt. 
A  can  in  turn  give  this  farm  to  C  as  security  for  a  debt'  due  by  him  to  C.  (C.  8^ 
24,  2  ;  D.  20,  1,  13,  2  ;  D.  44,  8, 14,  3  ;  C.  8,  24,  1.) 

If,  however,  B  pays  off  A's  debt,  then  C's  hypothec  is  at  once  annihilated. 
(D.  13,  7.  40,  2.) 

A,  instead  of  hypothecating  the  land,  could  sell  the  hypothec,  so  that  another 
should  succeed  to  bis  pUce.     (D.  20,  4,  19.) 

(6.)  Rights  in  rem  of  the  debtor. 

Subject  to  the  rights  of  the  creditor,  the  debtor  still 
remains  owner  {dominus)^  and  therefore  can  sell  the  thing  hypo- 
thecated, but  without  prejudice  to  the  creditor  (C.  8,  14,  9) ;  and 
may,  under  a  rescript  of  Severus,  sell  it  even  to  the  creditor. 
(D.  20,  5,  12 ;  C.  8,  14,  13.)  Also,  all  accessions  to  the  thing 
hypothecated  belong  to  the  debtor,  and  he  suffers  any  loss  that 
may  arise  by  injury  or  evil  befalling  it.  (D.  20,  5,  21,  2  ;  C.  4, 
24,  9.)  Hence,  whatever  is  acquired  by  a  hypothecated  slave 
goes  to  reduce  the  principal  or  interest  of  the  debt.  (Paul, 
Sent.  2,  13,  2.) 
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B.  Duties  (reciprocal)  of  Creditor  and  Debtor. 

(a.)  Duties  of  creditor  =  Rights  in  personam  of  debtor. 

I.  To  return  the  thing  hypothecated  if  in  his  possession 
when  the  obligation  for  which  it  was  given  has  been  discharged, 
or  tender  of  payment  has  been  made.  (D.  13,  7,  9,  3 ;  D.  13, 
7,  40,  2 ;  D.  13,  7,  20,  2.)  It  would  appear  that  the  creditor 
could  retain  the  pledge  unless  other  money  that  he  lent  with- 
out hypothec  was  also  repaid  him,  at  least  if  he  had  possession. 
But  this  was  only  as  against  the  debtor.    (D.  8,  27,  1.) 

A  creditor,  too,  that  has  received  a  pledge  is  under  an  obligatio  re.  For 
he  is  liable  to  an  actio  pigneraiitia  to  make  him  give  up  the  thing  he 
received.    (J.  3,  14,  4.) 

II.  If  the  creditor  exercises  his  power  of  sale,  he  must  give 
the  surplus,  after  paying  himself,  to  the  debtor.  (D.  13,  7,  42.) 
If  he  has  not  got  the  money,  the  debtor  may  require  him  to  give 
his  authority  to  sue  the  purchaser.     (D.  13,  7,  24,  2.) 

III.  If  he  is  in  possession,  the  creditor  gathers  tlie  crop  and 
sets  it  off  against  the  debt.  (C.  4,  24,  1 ;  C.  4,  24,  3.)  This 
includes  the  services  of  slaves  and  the  rent  of  houses  (C.  4, 
24,  2),  and  generally  every  benefit  derived  from  the  property. 
Hence  also  any  damages  the  creditor  may  have  received  on 
account  of  things  stolen  (D.  13,  7,  22,  pr.)  must  be  added, 
unless  the  debtor  was  the  thief.     (D.  47,  2,  79.) 

The  creditor,  if  it  were  part  of  the  contract,  might,  however, 
keep  the  produce  (Jructus)  instead  of  interest ;  and  this  was  a 
well-known  arrangement  called  antichresis.  {Ut  creditor  pro 
pecuniae  debitae  usuris,  fructus  rei  pignoratae  habeat)  (D.  20,  1, 
11,  1 :  D.  13,  7,  35.) 

IV.  Generally,  the  creditor  is  answerable  for  wilful  or 
negligent  harm. 

But  since  a  pledge  is  given  for  the  good  of  both  parties— for  the  debtor's 
good,  because  the  money  is  more  readily  lent  him  ;  for  the  creditor's,  because 
the  money  he  lends  is  in  greater  safety — it  is  held  to  be  enough  that  the 
creditor  in  guarding  the  property  should  use  all  possible  {exacta)  diligence. 
If  he  does  this,  and  yet  by  some  chance  mishap  loses  the  property, 
he  is  not  answerable ;  nor  is  he  hindered  from  claiming  the  money  lent. 
G.  3,  14, 4.) 

(i.)  Duties  of  debtor  =  Rights  in  personam  of  creditor. 

I.  If  he  is  in  possession  by  gratuitous  permission  or  hire  from 
the  creditor,  and  the  creditor  sells,  he  must  deliver  up  possession, 
and  is  liable  for  damages  if  he  does  not.    (D.  13,  7,  22,  3.) 
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n.  He  must  pay  all  necessary  expenses  incurred  by  the 
creditor  for  the  property  hypotiiecated ;  as,  «.gr.,  repairing  a 
house,  or  medical  attendance  on  a  slave,  although  the  slave  died 
and  the  house  afterwards  was  burned.     (D.  13,  7,  8.) 

A  question  anses  whether  expenses  not  necessary,  but  beneficial  to  the  property, 
ought  to  be  allowed.  Paul  speaks  generally  of  improvements  (Paul,  Sent. -2,  13,  7), 
which  would  include  beneficial  expenditure  {yiXLu  impens<ie),  Ulpian  speaks  with 
more  hesitation.  (D.  18,  7,  25.)  He  recommends  a  middle  course  to  the  judge  :  on 
the  one  hand,  not  to  be  too  burdensome  on  the  debtor ;  and  on  the  other,  not  to  be  too 
fastidious  in  disallowing  beneficial  expenditure  by  the  creditor.  He  puts  two  cases 
illustrative  of  his  meaning.  A  creditor  teaches  slaves  a  handicraft  or  skilled  woric. 
If  this  was  done  with  the  consent  of  the  debtor,  of  course  the  expenditure  must  be 
allowed  ;  also,  if  the  creditor  only  foUowed  up  what  had  already  been  begun.  Neces- 
sary instrut^ion  must  also  be  allowed,  but  further  than  that  Ulpian  was  not  inclined 
to  go.  The  other  case  is  somewhat  di£ferent.  A  large  forest  or  pasture  is  hypothe- 
cated by  a  man  who  is  scarce  able  to  pay  the  creditor ;  this  creditor  cultivates  it,  and 
makes  it  worth  a  great  deal  of  money.  Ulpian  thought  it  was  top  hard  that  the 
debtor  should  thereby  be  improved  out  of  his  property. 

III.  He  must  pay  all  damage  sustained  by  the  creditor 
through  the  use  of  the  thing  hypothecated.  Thus,  if  he 
knowingly  hypothecates  a  slave,  a  habitual  thie^  he  must  pay 
all  damage  suffered  by  the  creditor,  and  cannot  escape  by  sur- 
rendering {noooae  deditio)  the  slave  to  the  creditor.  (D.  13,  7, 
31 ;  D.  47,  2,  61,  3.)  But  if  he  were  ignorant  of  the  character 
of  the  slave,  he  was  permitted  the  indulgent  alternative.  (D. 
47,  2,  61,  1.) 

0.  Rights  of  Concurrent  and  Subsequent  Creditors  among 
themselves. 

1.  When  several  creditors  acquire  their  hypothec  in  the 
same  thing  at  the  same  time,  they  have  equal  rights :  one  has 
no  preference  over  the  other.     (D.  13,  7,  20,  1.) 

II.  When  the  same  thing  is  hypothecated  at  different  times 
to  several  persons,  he  that  has  the  first  hypothec  excludes  all 
the  others ;  he  is  entitled  to  be  paid  in  full,  and  the  balance 
only  is  distributed  among  the  subsequent  creditors  in  the  order 
of  priority. 

'  is  priority  in  time!  The  time  in  question  is  the  date 
ontract  of  hypothec,  not  of  obtaining  possession,  nor  of 
t  for  which  the  hypothec  is  given. 

Illustraiiona. 

jrpothecates  his  farm  to  Maevius,  and  nothing  is  said  about  a  power  of  sale  ; 
he  hypothecates  the  same  farm  to  Gains,  giving  him  an  express  power  of  sale, 
rs  to  him  possession.     Maevius  is  prior,  and  is  entitled  to  be  paid  in  fuU* 
us  gets  anything.     (D.  20,  4,  12,  10.) 
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Marcus  gives  a  loan  to  Fabius  without  security,  and  afterwards  Fabius  borrows 
from  Gallus,  and  gives  him  a  hypothec  on  his  estate.  Then  Fabius  gives  Marcus  a 
hypothec  on  the  same  estate.  Gallus  is  firsts  because,  though  his  debt  is  later,  bis 
contract  of  hypothec  is  earlier.     (D.  20,  4,  12,  2.) 

Sen4>roniu8  is  heir  to  Sosianus,  and  a  hypothec  is  made  of  property  belonging 
partly  to  Sempronius  and  partly  to  Sosianus.  The  creditors  of  Sosianus,  who  had 
no  hypothec,  are  postponed,  even  in  regard  to  the  property  of  Sosianus,  by  this 
hypothec.     (C.  8, 18,  8.) 

Servius  promised  money  to  Gains  conditionally,  and  by  way  of  security  at  the  same 
time  hypothecated  his  farm.  Before  the  condition  was  fulfilled  Servius  accepted  a  loan 
from  Titus,  and  hypothecated  the  same  farm  to  him.  Afterwards  the  sum  promised  to 
Oaius  became  due,  the  condition  having  been  fulfilled.  Which  was  prior,  Gains  or 
Titus  !  Gains  is  first,  because,  according  to  the  rule  of  Koman  Law,  when  a  condition 
was  fi:dfil]ed,  the  obligation  was  regarded  as  taking  e£Eect  from  the  moment  it  was 
made;  and  thus  Gaius  was  first  with  the  obligation  as  well  as  the  hypothec. 
(D.  20,  4, 11,  1.) 

An  heir  pledges  a  farm  bebnging  to  himself  as  security  for  a  conditional  legacy 
that  he  is  bound  to  pay.  Afterwards  he  pledges  the  same  farm  for  money  lent  to 
himself.  The  condition  of  the  legacy  is  fulfilled,  and  it  becomes  payable.  The  legatee 
is  preferred  to  the  lender,  because  of  the  retroactive  effect  of  a  fulfilled  condition. 
(D.  20,  4,  9,  2.) 

Prisons  hired  a  bath  from  Julius  from  the  next  kalends,  and  agreed  that  Iuh  slave 
Eros  should  be  security  for  the  rent.  Before  the  kalends  Priscus  borrowMi  nK>ney  from 
Maevius,  and  hypothecated  Eros  to  him.  In  this  case  Julius  had  priority  to  Maevius, 
although  there  was  nothing  actually  due  for  rent  at  the  time  Maevius  made  his  ad- 
vance. The  reason  assigned  is,  that  the  hypothec  was  attached  to  the  contract  of 
hire  in  such  a  manner  that,  without  the  consent  of  Julius,  it  could  not  be  got  rid  of. 
Julius  had  the  first  hypothec.     (D.  20,  4,  9,  pr.) 

Gallus  agrees  with  Sempronius  to  advance  him  money  from  time  to  time;  as 
■ecority  Sempronius  hypothecates  to  him  his  farm.  Then,  before  any  money  had 
been  advanced,  Sempronius  borrowed  from  Titius,  and  hypothecated  the  same  farm. 
Gallus  afterwards  advanced  money,  under  the  agreement,  to  Sempronius.  Which 
has  priority,  Gallus  or  Titius?  It  seems  Titius  had  the  priority.  The  distinction 
between  this  and  the  former  case  seems  to  be  as  follows  :  When  Priscus  hired  the  bath, 
it  was  out  of  his  power  to  prevent  the  obligation  accruing  for  the  security  of  which 
the  hypothec  was  granted.  Unless  he  were  relieved  by  Gallus  from  the  contract  of 
hire,  the  rent  became  due  by  the  mere  lapse  of  time,  whether  Priscus  occupied  the 
bath  or  not.  In  the  second  case,  Sempronius  certainly  was  not  bound  to  accept  any 
money  from  Gallus,  even — which  is  doubtful — if  Gallus  were  bound  to  advance  the 
money.  It  lay,  therefore,  entirely  with  Sempronius  whether  any  obligation  would  be 
incurred  towards  Gallus  or  not.  This  seems  to  distinguish  the  case  from  conditional 
obligations,  in  which  the  condition  is  out  of  the  power  of  the  debtor ;  an(kthus  no 
obligation  arose  between  Gallus  and  Sempronius  until  Gallus  actually  advanced  his 
money.  This  being  posterior  to  the  advance  of  Titius,  the  latter,  accordingly,  had 
priority.     (D.  20,  4,  1,  1  ?  D.  20,  4,  11,  pr.) 

A  farmer  (eolanua)  agreed  with  his  landlord,  Titius,  that  the  stock  brought  on  the 
fBrm  should  be  hypothecated  for  the  rent.  Before  bringing  to  the  farm  part  of  what 
would  be  stock  he  pledged  it  for  a  loan  to  Maevius.  Then  he  brought  it  to  the  farm. 
Here  Maevius  has  the  priority,  because  the  agreement  with  the  landlord  did  not  give 
him  a  hypothec  until  the  stock  was  actually  on  the  farm.     (D.  20,  4, 11,  2.) 

A  person  that  pays  oflf  a  prior  creditor  is  entitled  to 
priority. 
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IlliMtraiions. 

Seios  borrowed  from  Titins,  and  hypothecated  to  him  a  house.  Then  he  borrowed 
from  Maevius,  hypothecatmg  the  same  house.  Gaius  now  advanced  money  to  Seius 
to  enable  hhn  to  pay  off  Titius,  on  condition  that  he  should  have  the  hypothec  that 
had  been  given  to  Titius.  Graius  is  prior  to  Maevius.  (D.  20,  4,  12,  8.)  But  the 
contract  must  be  clearly  on  the  condition  that  the  same  thing  should  be  hypothe- 
cated, and  that  Gains  should  take  the  place  of  Titius  {ut  idem  pignus  ei  obltgetur,  H  in 
locum  ejus  succedat),  (C.  8,  19,  1.)  In  the  same  case,  Maevius  had  a  right  to  pay 
off  Titius  {Jus  offerendi)  on  tendering  the  amount  of  the  debt  and  interest  for  which 
the  house  was  hypothecated.     (C.  8,  19,  4 ;  D.  20,  4,  20.) 

Lucius  Titius  advanced  money  on  interest  on  a  hypothec ;  and  to  the  same  debtor 
Maevius  advanced  money  afterwards  on  the  same  security.  Is  Titius  entitled  to 
priority  for  the  interest  due-^not  only  before,  but  after  the  advance  of  Maevius  ?  He 
IS  entitled  to  the  whole  of  the  interest  and  principal.     (D.  20,  4, 18.) 

Maevius  advanced  a  sum  to  Titius  on  a  hypothec  of  a  house,  and  afterwards  Seius 
lent  60  atirei  on  a  hypothec  of  the  same  house.  Subsequently  Maevius  made  a 
further  advance  of  40  aurei  on  the  same  security.  Suppose  the  house  was  not  worth 
more  than  the  first  advance  of  Maevius  and  the  50  aurei  of  Seius.  If  Seius  paid 
Maevius  the  first  advance  and  interest,  he  was  entitled  to  hold  the  house,  and  pay 
himself  before  Maevius  could  claim  the  second  advance  of  40  aureL     (D.  20,  4,  20.) 

Exceptions  to  the  rule  of  priority. 

The  Komans  had  no  registration  of  mortgages,  either  for 
moveable  or  immoveable  property.  But  if  a  hypothec  were 
made  by  a  public  deed — t.  e.,  sealed  up  in  the  presence  of 
■witnesses  and  prepared  by  a  notary  (tabeilio) — it  had  priority 
over  hypothecs  attested  only  by  private  documents.  Leo 
gave  the  same  privilege  of  priority  to  a  private  writing 
signed  by  three  good  and  respectable  witnesses  (C.  8,  18, 
11);  and  Justinian  continued  and  confirmed  the  privilege. 
(Nov.  73,  1.)  But  in  certain  cases  priority  in  time  was  post- 
poned to  other  considerations. 

1.  The  Imperial  Exchequer  (Fiscus)  came  before  all  creditors 
for  arrears  of  fines.     (C.  4,  46,  1.) 

2.  If  money  was  advanced  to  buy  office  (miliiia)^  expressly 
on  the  condition  of  obtaining  priority,  the  loan  obtained  priority. 
(Nov.  9,  7,  4.) 

3.  A  married  woman  has  the  first  preference  in  suing  for  the 
recovery  of  her  rfo«,  but  she  has  no  preference  in  respect  of  the 
donatio  ante  nuptias,     (C.  8,  18,  12,  pr.,  2.) 

We  have  also  given  her  an  implied  mortgage  {hypothecci) ;  and  further,  we 
have  held  that  she  is  to  be  preferred  to  other  mortgagees,  but  only  when 
she  is  trying  in  person  to  recover  her  dower.  It  is  forethought  for  her  alone 
that  has  led  us  to  bring  in  this  rule.    (J.  4,  6,  29.) 

4.  An  advance  of  money  on  the  security  of  any  house  or 
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property,  for  the  purpose  of  preserving  it  from  destruction, 
ranks  next  in  order  of  preference.     (D.  20,  4,  5.) 

Other  privileged  hypothecs  rank  according  to  their  priority 
in  time,  but  are  preferred  to  all  non-privileged  hypothecs. 

1**.  The  hypothec  of  pupils  over  property  bought  by  their 
tutors  with  their  money.     (D.  20,  4,  7,  pr. ;  C.  7,  8,  6.) 

2**.  The  hypothec  of  one  that  advances  money,  or  pays  for 
the  rebuilding  of  a  house,  on  that  house.     (D.  42,  5,  24,  1.) 

3*.  The  hypothec  that  one  has  over  a  thing  bought  with  his 
money,  if  he  has  specially  bargained  for  it  at  the  sale.  (C.  8, 
18,7.) 

Other  hypothecs  took  the  rank  determined  by  their  order  in 
time ;  and  it  need  hardly  be  added,  that  all  secured  creditors 
were  preferred  to  those  that  were  not  secured  by  pledge  or 
hypothec.     (C.  8,  18,  9.) 

iNVBSTinvE  Facts. 

A.  Modes  of  Creating  a  Hypothec. 

(A.)  By  agreement  between  debtor  and  creditor. 

L  Simple  agreement  (nuda  canventio)^  without  any  formality, 
without  writing,  and  without  delivery  of  possession.  (D.  13, 
7,  1,  pr.)  This  was  strictly  hypoiheccu  The  precise  words  are 
immaterial,  provided  they  disclose  an  undertaking  that  anything 
shall  be  hypothecated  to  secure  the  performance  of  any  obhga- 
tion.  (D.  20,  1,  4.)  Thus,  a  person  in  his  absence  might 
hypothecate  his  property  by  letter.  (D.  20,  1,  23,  1.)  The 
agreement  was  generally  in  writing,  but  that  was  not  essential. 
(C.  8,  14,  12.) 

II.  Simple  agreement,  with  deUvery  of  possession  to  the 
creditor  (pignus).     (D.  13,  7,  1,  pr.) 

III.  By  last  will.  If  the  debt  is  in  existence,  the  hypothec 
dates  from  the  death  of  testator ;  if  not,  then  from  the  exist- 
ence of  the  debt.    (D.  13,  7,  26 ;  D.  34,  1,  2.) 

(b.)  By  operation  of  law  {tacita  hypotheca). 

Certain  persons  in  respect  of  certain  debts  were  invested  by 
special  enactments  with  a  hypothec  over  the  whole  or  particular 
partB  of  the  property  of  their  debtors.  We  may  divide  those 
cases  into  two  groups,  according  as  the  creditor  had  a  hypothec 
over  all  the  property  of  his  debtor,  or  over  particular  things 
only. 

(a.)  Implied  hypothec  over  all  the  property  of  the  debtor. 

1.  The  hypothec  of  the  Exchequer  {FUcus)  extended  to  all 
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the  property  of  its  debtors,  and  even  of  the  sums  due  to  them 
(nomina)  if  they  were  ascertained  and  undisputed  (liquida)^ 
whether  the  debt  was  for  taxes  or  contract.  (D.  49,  14,  46, 
3;  C.  8,  15,  1;  C.  8,  15,  2;  C.  4,  15,  3.) 

2.  The  husband  had  a  hypothec  for  the  dos^  if  he  were  evicted 
from  the  dotal  property.     (C.  5,  13,  1,  1.) 

3.  A  wife  or  her  heirs  had  a  hypothec  over  the  husband's 
property  for  the  restitution  of  her  doe.    (C.  5,  13,  1,  1.) 

4.  Pupils  and  minprs  had  a  hypothec  over  the  property  of 
tutors  and  curators,  as  security  against  maladministration. 
(C.  5,  37,  20.) 

5.  So  children  imder  potestas  over  the  property  of  their  father, 
in  respect  of  the  property  coming  to  them  on  the  mother's  side 
(bona  maiema).     (C.  5,  7,  8 ;  C.  6,  61,  6,  4.) 

6.  So  also  legatees  and  fdei  commissarii  over  the  property  of 
the  deceased,  in  security  for  the  payment  of  their  legacy  or 
trusts.     (C.  6,  43,  1 ;  C.  6,  43,  3;  Nov.  108,  2.) 

(p.)  Implied  hypothec  over  specified  property  of  the  debtor. 

1.  The  most  important  instance  was  Urban  Hyfotheo.  This 
was  an  implied  hypothec  that  the  landlord  had  over  the  furniture 
in  the  house  hired  from  him,  as  security  for  the  rent,  and  all 
other  claims  that  he  might  have  against  his  tenant  (inquilvnus) 
arising  out  of  the  contract  of  letting.  (D.  13,  7,  11,  5 ;  D.  20, 
2,  4.)  This  hypothec  was  originally  confined  to  Rome  and  its 
suburbs,  and  was  extended  to  the  provinces  only  by  Justinian. 
(C.  8,  15,  7.)  It  applied  to  granaries  {harrea),  inns  (deversoria)^ 
and  threshing  floors  (areae)y  as  well  as  to  dwelling-houses,  but 
not  to  farms  {praedia  rustica).  (D.  20,  2,  1,  4;  C.  8,  15,  5.)  It 
did  not  cover  all  articles  ever  found  on  the  premises,  but  only 
what  (invecta  et  illata)  were  brought  for  personal  use  in  the  house. 
(D.  20,  2,  7,  1 ;  D.  20,  1,  32.) 

In  one  respect  this  implied  hypothec  was  peculiar.  It  did  not 
prevent  the  manumission  of  any  of  the  household  slaves  (D.  20, 
2,  6),  imless  owing  to  arrears  of  rent  steps  had  been  taken  to 
enforce  the  hypothec.  (D.  20,  2,  9.)  The  proper  mode  was  to 
send  a  pubHc  official  to  the  premises  to  make  an  inventory,  and 
put  a  mark  on  the  property,  after  which  the  tenant  could  not 
deal  with  it.    (D.  19,  2,  56 ;  D.  47,  10,  20.) 

2.  Rural  Hypothec  was  of  a  very  different  nature,  and 
could  not  be  made  of  the  same  extent  as  urban  hypothec, 
except  by  special  agreement.  (C.  4,  65,  5.)  But  the  landlord 
had  an  implied  hypothec  over  the  crops  (fructm).    (D.  20,  2, 


Digiti 


ized  by  Google 


PIGNUS  AND  HYPOTHECA.  273 

7,  pr.)     The  hypothec  attaches  to  the  crop  {fructus)  from  the 
moment  it  is  gathered. 

3.  A  person  that  lent  money  expressly  to  rebuild  a  house,  or 
paid  the  cost  of  rebuilding,  had  an  implied  hypothec  over  the 
house.     (D.  20,  2,  1.) 

4.  Pupils  have  a  special  hypothec  over  property  bought  by 
their  tutors  with*  their  money.  (D.  27,  9,  3;  C.  7,  8,  6.) 
Justinian  gave  members  of  the  corporation  of  bankers  {colle- 
gium ar^entariorum)  a  special  mortgage  on  immoveables,  bought 
by  their  clients  with  money  advanced  by  them.  (Nov. 
136,  3.)  But  generally,  a  person  with  whose  money  anything 
wag  bought  had  no  hypothec  over  it,  unless  by  express 
agreement.    (C.  8,  14,  17.) 

B.  In  respect  of  what  Obligations  could  a  Hypothec  be  con- 
tracted t 

Generally,  it  may  be  said,  every  obligation  (jits  in  personam) 
could  be  reinforced  by  hypothecation,  whether  it  were  con- 
ditional or  unconditional,  and  whether  past,  present,  or  future. 
(D.  20,  1,  5.)  The  obligation  might  be  one  that  could  not  be 
given  effect  to  by  any  action  (naturalis  obligcUio\  (D.  20,  1,  5), 
unless  where  the  result  would  have  been  to  evade  a  positive 
law,  such  as  the  Senatus  Coneultum  Macedonianum  or  Senatus 
CanstUtum  Velleianum.  (D.  20,  3,  2.)  The  person  that  gives 
the  hypothec  need  not  be  the  debtor;  any  one  may  give  a 
hypothec  over  his  own  property  for  an  obUgation  incurred  by 
another,  whether  that  obligation  was  or  was  not  incurred  on 
his  behalf.    (D.  20,  1,  5,  2 ;  D.  13,  7,  9, 1.) 

C.  What  Rights  may  or  may  not  be  hypothecated. 

The  general  rule  was  that  whatever  could  be  sold  could  be 
hypothecated,  and  what  could  not  be  sold  could  not  be 
hypothecated.  (D.  20,  3,  1,  2 ;  D.  20,  1,  24.)  Hence  freemen, 
or  res  ditfini  jwisy  could  no  more  be  hypothecated  than  sold. 
(C.  8,  17,  3 ;  C.  8, 17,  6.)  Also  one  that  had  a  power  of  sale, 
although  not  ov^er,  as  a  tutor  or  procurator,  could  hypothecate. 
(D.  13,  7,  11,  7;  D.20,  1,11.) 

What  accedes  to  anything  hypothecated  falls  under  the 
hypothec,  and  is  added  to  the  security  of  the  creditor.  The 
creditor  has  thus  the  same  rights  over  the  children  of  a  female 
slave  as  he  has  over  the  slave  herself.  (0.  8,  25,  1 ;  D.  20,  1, 
29,  1.)  So  a  house  built  on  hypothecated  land  is  subject  to  the 
hypothec.    (D.  13,  7,  21.) 
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Divestitive  Facts. 

I.  By  the  extinction  of  the  obligation  to  secure  which  the 
hypothec  was  created.  The  obligation  must  be  whoUy  ex- 
tinguished before  any  portion  of  the  hypothecated  property 
can  be  reclaimed.  (D.  20,  1,  19;  D.  13,  7,  8;  C.  8,  13,  1.) 
The  creditor,  as  has  been  observed,  could  retain  the  property 
until  all  his  expenses  were  paid  (D.  20,  6,  1),  and  interest,  if 
such  had  been  included  in  the  agreement.  (D.  20,  1,  13,  6.)  If 
the  creditor  refused  payment,  then  by  a  proper  tender  of  the 
amount  due,  ue.  by  offering  the  money  deposited  in  a  sealed  bag 
{deponere  consignatum),  the  hypothec  was  released.     (C.  8,  25, 2.) 

II.  By  sale  of  the  property  hypothecated.  Sale  extinguishes 
the  hypothec,  but  does  not  release  the  debtor,  except  in  so  far 
as  the  amoimt  obtained  suflSiced.     (D.  12,  1,  28.) 

III.  By  volimtary  release  of  the  things  hypothecated  (r^mwrio 
pignoris).  A  release  of  the  creditor  might  be  either  express 
or  implied.    It  was  given  by  implication  in  numerous  ways. 

1.  By  accepting  some  other  security ;  thus  by  agreeing  that  a 
surety  should  be  taken  instead  of  the  pledge.  (D.  20,  6,  5,  2.) 
If  a  landlord  took  a  surety  for  the  rent  due  by  his  tenant, 
he  was  held  as  giving  up  his  implied  hypothec  over  the  produce 
of  the  farm.     (D.  20,  6,  14.) 

2.  By  consenting  to  the  sale  of  the  thing  hypothecated  (D. 
50, 17, 158),  imless  the  hypothec  was  expressly  reserved.  (D.  20, 
6,  4,  1.)  Subscribing  the  deed  of  sale,  if  the  creditor  knew 
what  it  was,  afforded  conclusive  proof  of  his  consent.  j(D.  20, 
6,  9,  1.)  The  mere  fact,  however,  of  his  knowing  that  the 
debtor  sold  the  thing,  did  not  show  that  the  creditor  commented 
(D.  20,  6,  8,  15),  unless  the  sale  had  been  duly  advertised,  and 
had  taken  place  with  his  knowledge  and  without  any  objection ; 
in  which  case  his  consent  was  presumed.    (C.  8,  26,  6.) 

Illustrations, 

A.  creditor  oonsents  to  the  sale  of  a  hypothec,  if  it  brought  10  aurei.  The  debtor 
■old  it  for  5  aurei.  As  the  terms  of  the  consent  were  not  complied  with,  the 
hypothec  is  not  lost.  On  the  other  hand,  if  the  creditor  consents  to  sell  it  for  5  aurei^ 
and  it  brought  10,  the  sale  is  final,  and  the  hypothec  at  an  end.  (D.  20,  6,  8,  14.) 
If  the  consent  was  to  a  sale  within  a  year,  and  the  thing  was  sold  after  the  year,  the 
hypothec  remained.     (D.  20,  6,  8,  18.) 

A  thing  is  pledged  to  Sempronios,  and  afterwards  to  Titius.  With  the  consent  of 
Sempronins  it  is  then  pledged  to  Marcus.  By  this  Sempronius  loses  his  hypothec,  and 
if  Marcus  did  not  specially  bargain  to  take  his  place,  Titius  has  priority  to  him.  (D. 
20,  6,  12.)    Bat  it  is  really  more  a  question  of  fact  than  of  law.     Did  Sempronias 
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inieiid  to  give  up  his  hypothec,  and  did  not  Marcos  intend  to  take  his  place  ?    That 
IB  the  question  to  be  setaed  by  the  evidence  in  each  partioiilar  case.     (D.  20,  4,12,  4.) 

3.  By  returning  the  title-deeds  of  the  property.     (C.  8,  26,  7.) 

4.  By  returning  the  thing  pledged  to  the  debtor,  not  merely 
for  his  use  during  the  pleasure  of  the  creditor  (precario)^  but 
with  the  intention  of  releasing  the  pledge.     (C.  8,  26,  9.) 

IV.  By  merger  (cmfusio).  The  hypothec  is  at  an  end  when 
the  debtor  becomes  the  heir  of  the  creditor,  or  the  creditor 
acquires  the  ownership  of  the  thing  by  purchase  or  otherwise. 
(D.  20,  6,  9,  pr.) 

Illustration. 

TitioB,  the  bona  fide  poaaeBaor  of  Stidms,  pledges  him  to  Maevius,  and  Maevius 
gives  Titins  the  temporaiy  use  of  the  slave.  Then  Gains,  the  true  owner,  dies, 
leaving  Maevius  his  heir.  The  hypothecation  is  at  an  end,  and  only  tiie  holding  at 
wiU  iprteario)  exists.    (D.  18,  7,  29.) 

V.  Destruction  of  the  thing  hypothecated.  If  the  thin^ 
pledged  perishes,  necessarily  all  rights  in  respect  of  it  are  at 
an  end.  (D.  20,  6,  8.)  But  the  hypothec  of  raw  material  was 
considered  to  be  terminated  if  that  material  was  converted 
into  a  manufactured  article ;  and  hence  it  was  usual  to  insert 
words  to  cover  the  event  of  specification  (gtuieque  ex  diva  facta 
naiave  sunt).  (D.  13,  7,  18,  3.)  But  a  mere  change  in  a  thing 
{mutatio  rei)  did  not  terminate  the  hypothec.  K  a  house  were 
removed,  the  ground  was  still  subject  to  the  hypothec  (D.  20, 
1,  29,  2) ;  or  if  uncultivated  ground  were  made  a  vineyard  or 
built  upon.     (D.  20,  11,  16,  2.) 

VI.  Prescription.  The  right  in  rem  of  the  creditor  was  lost 
if  the  thing  mortgaged  were  possessed  bona  fide  by  any  one 
(other  than  the  debtor  or  his  heir)  for  the  usual  period  of  ten 
or  twenty  years.     (C.  7,  36,  1 ;  C.  7,  36,  2.) 

Remedies* 

▲.  In  respect  of  Rights  t a  rem  of  Creditor. 

I.  To  obtain  possession  of  the  thing  hypothecated. 

The  actio  Serviana  (and  also  the  quasi'Sennana^  called  also  hypothecaria^ 
for  enforcing  mortgages),  owes  its  existence  to  the  Praetor's  jurisdiction.  By 
the  actio  Serviana  a  man  tries  a  suit  as  to  the  goods  of  a  colonus  (tenant- 
farmer)  that  are  held  by  him  as  a  pledge  for  the  rent  of  the  lands.  By  the 
quasi'Serviana  again,  creditors  follow  up  their  pledges  or  mortgages.  (J.  4, 
6,7.) 

1.  This  action  was  in  rem  for  the  recovery  of  the  thing  hypothecated  from  the 
debtor,  ov  from  any  third  person  having  possession  of  it.    (C.  4, 10, 14.) 
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2.  Like  other  aotioiiB  ti»  tvns  it  suiy  be  broagbt  by  the  hein  of  the  creditor. 
(D.  18,  7,  Hi  4.) 

3.  When  the  defendant  is  the  debtor,  he  cannot  require  the  creditor  first  to  sue 
himself  or  the  suretiee  for  the  debt  (C.  8,  14,  24) ;  bat  when  another  had  poooewion, 
he  could,  under  the  later  legislation  of  Justinian,  require  the  creditor  to  proceed  first 
against  the  debtor  and  his  sureties  {fien/eficiuw,  ordinU  8,  exciatianU),     (Nov.  4,  2.) 

4.  Prescription  (negative).  This  addon  could  be  brought  against  mala  fde 
possessors  up  to  thirty  years  (C.  7,  89,  7,  pr.),  and  prior  to  A.D.  525,  against  the 
debtor  and  Ids  heirs  lor  ever.  In  favour  of  the  latter,  however,  /uftmiis  limited  the 
Attia  qMoti^Serviana  to  forty  years.     (C.  7,  89,  71, 1.) 

II.  Possessory  remedies. 

1.  Interdicts  for  retaining  and  recovering  possession. 

2.  Interdictwn  Salvianum  and  Qwui-SalvianuM,  for  acquiring  posseatdon.  These 
interdicts  correspond  precisely  to  the  actio  Serviana  and  quan-Serviaiia,  They  tested 
the  question  of  possession  as  the  other  did  of  right.  The  Salvianum  was  g^ven  to  the 
landlord,  the  qvati-Salvianiim  to  any  creditor.  At  first  the  remedy  was  confined  to 
the  debtor,  and  the  interdict  oould  not  be  brought  against  a  third  party,  as  when  the 
debtor  had  sold  the  thing.  (C.  8,  9, 1.)  But  it  seems  that  even  against  a  purchaser 
from  a  debtor,  a  uUle  vnterdictum  oould  be  brought.  (D.  48,  82,  1,  pr.)  If  thei« 
are  two  creditors  having  a  right  to  the  pledge,  the  proper  remedy  is  the  action,  not  the 
interdict.     (D.  48,  82,  2.) 

B.   Rights  in  permmam. 

(a)  Of  the  Debtor.    AcUo  pigneratiHa  dineta, 

1.  The  object  is  to  recover  the  thing  pledged  on  payment  of  the  debt^ 

or,  if  it  is  sold,  the  surplus. 

2.  It  is  brought  by  the  debtor  or  his  heirs  against  the  creditor. 

8.  The  burden  of  proving  the  debt  is  on  the  creditor ;  ol  the  payment  of 

it,  on  the  debtor.    (C.  4,  24, 10.) 
4.  Prescription.    No  prescription  avails  against  the  debtor  or  his  heirs 
if  they  are  ready  to  pay  the  debt     (O.  4,  24, 12.) 

(b)  Of  the  creditor.    AeUofiguefrntiUa  contraria. 

The  object  is  to  enforce  the  duties  owing   by  the  debtor  to  the 
creditor. 


Digiti 


ized  by  Google 


BOOK   II. 

RIGHTS    IN    PERSONAM. 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


BOOK    11. 

RIGHTS  IN  PERSONAM. 


CONTRACT. 


Definition. 

1.  Definition  jp^  genus  et  diferentiam.  Contract  belongs  to 
the  division  of  righfiB  in  personam^  and  not  to  the  division  of 
rights  in  rem  ;  and  it  consists  of  those  rights  in  personam  that 
arise  from  the  acts  of  individuals,  and  not  of  those  that  arise  by 
operation  of  law.  A  contract  may  be  said  to  exist  when  one 
person  voluntarily  undertakes  a  duty  or  duties  with  the  inten- 
tion of  thereby  creating  in  favour  of  another  a  right  or  rights 
in  personam.  Rights  arising  from  contract  are  therefore,  in  the 
first  place,  to  be  distinguished  from  rights  in  rem.  This  con- 
trast is  sometimes  expressed  in  the  Roman  Law  by  the  term 
**  obUgaiior  **  The  essence  of  an  obtigatio,^*  says  Paul,  "  does 
not  consist  in  this,  that  it  makes  a  thing  ours,  or  a  servitude 
ours,  but  that  it  binds  another  to  give  something  to  us  or  do 
something  for  us."  ^  Contract,  therefore,  is  in  the  class  of 
**  obUgationesr 

The  distinction  between  rights  in  rem  and  rights  in  personam 
has  been  already  frilly  illustrated. 

Rights  in  personam  are  divided  into  two  classes — Contract 
and  Quasi-contract.  In  the  case  of  quasi-contract  the  person 
nndertaking  a  duty  either  does  not  act  voluntarily,  or  acts 
voluntarily,  but  without  any  intention  of  thereby  creating  a 
right  in  personam  in  favour  of  another. 

'  **  ObligaUonum  mbitanUa  non  in  to  cotmstit  ut  aitquod  corput  nottrum  aut  tervitutem 
nottram  faeiat  ted  ut  cUium  nobii  obtiringat  ad  dandum  aliquid  vd  faciendum  vtl 
praesiandutn."    (D,  44,  7,  8.) 
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Illustrations. 

Titius  gave  Guns  20  ouret  upon  an  agreement  that  Gaius  would  return  that  amount 
at  the  end  of  a  month.  Titius  has  a  right  in  personam  to  20  aurei  at  the  end  of  that 
period  ;  and  this  is  a  contract,  because  Gaius  aooepts  the  money  with  the  intention  of 
creating  this  right  in  favour  of  Titius. 

Julius  gives  Maevius  20  aurti  under  the  false  impression  that  he  owes  him  that 
sum.  Maevius  is  bound  to  return  the  money ;  but  as  this  duty  is  not  voluntarily 
undertaken  by  him,  but  imposed  upon  him  irrespective  of  his  will,  his  obligation  falls 
under  the  class  of  quasi-contract     (X  3,  15, 1 ;  J.  S,  28,  6.) 

Titius  requests  Gaius  to  watch  his  house  during  his  absence  from  home.  Gaius 
does  so.    The  relation  between  Guius  and  Titius  is  one  of  contract 

Julius  goes  away  from  home,  leaving  no  one  to  look  after  his  house.  Bad  weather 
comes  on,  and  Maevius,  to  prevent  the  house  being  spoiled,  enters  and  takes  charge  of 
it.  Maevius  acquires  rights  in  personam,  against  Julius,  but  as  it  is  without  the  know- 
ledge or  consent  of  Julius,  they  belong  to  the  head  of  quasi-contract     (J.  3,  28,  1.) 

Stichus,  in  consideration  of  being  manumitted,  promises,  in  the  customary  way,  to 
work  for  his  master  two  days  in  every  week.  This  is  a  contract,  because  the  duty  is 
voluntarily  undertaken  by  Stichus,  with  the  intention  of  giving  his  master  a  right  to  a 
portion  of  his  services  after  manumission. 

Sempronius  manumits  his  slave  Stichus.  Sempronius  falls  into  poverty,  but  Stichus 
prospers  and  amasses  wealth.  Sempronius  has  a  right  of  maintenance  from  Stichus. 
Inasmuch,  however,  as  this  right  does  not  arise  from  any  promise  of  Stidius,  but 
belongs  to  Sempronius  in  consequence  of  the  manumission,  it  is  of  the  nature  of  quasi- 
contract. 

Titius,  being  compelled  to  go  abroad,  leaves  an  imbecile  son  in  the  charge  of  Grains, 
who,  as  a  recompense  for  his  trouble,  is  allowed  to  take  the  rents  of  a  fann.  This  is 
a  case  of  contract 

Julius  by  will  appoints  Maevius  UUor  to  his  son.  Maevius,  having  no  legal  ground 
of  exemption,  is  compelled  to  accept  the  ofiSoe.  The  rights  of  the  son  as  against 
Maevius  arise  not  from  contract,  but  from  quasi-contract     (J.  3,  28,  2.) 

Julius  in  his  Will  said :  "  I  give  and  bequeath  my  slave  Stichus  to  Maevius.**  ThSs 
is  a  direct  bequest  of  the  ownership,  and  therefore  Maevius  has  a  ri^^  t»  rem  in 
respect  of  Stichus. 

Julius  in  his  Will  sud :  "  I  charge  my  heir  Sempronius  to  give  my  house  at  Ci^ua 
to  Maevius,  and  keep  it  in  repair."  This  gives  Maevius  a  right  in  personam  in  respect 
Off  ike  house  and  repairs  ;  but  as  Sempronius  is  bound,  not  by  his  own  will,  but  by 
the  directions  of  Julius,  the  right  of  Maevius  arises  from  quasi-contract 
(J.  3,28,  6.) 

2.  Analytical  definition.  The  following  is  the  definition 
given  in  the  Indian  Code.     (Act  No*  IX.  of  1872,  §  2.) 

When  one  person  signifies  to  another  his  willingness  to  do 
or  to  abstain  from  doing  anything,  with  a  view  to  obtaining 
the  assent  of  that  other  to  such  act  or  abstinence,  he  is  said  to 
tnake  a  proposal. 

When  the  person  to  whom  the  proposal  is  made  signifies  his 
assent  thereto,  the  proposal  is  said  to  be  accepted.  A  proposal 
when  accepted  becomes  a  promise. 

Every  promise  and  every  set  of  promises  forming  the  con- 
sideration for  each  other  is  an  agreement. 
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An  agreement  enforceable  by  law  is  a  contract.* 
The  Institutes  contain  no  definition  of  contractus  nearer  than 
the  following  definition  of  "  obligatio.^^ 

Let  us  now  pass  to  obligations.  Obligatio  is  a  legal  bond  that  ties  us 
down  so  that  we  must  needs  do  something,  according  to  the  laws  of  our 
State.    G-3>i3>pr.)' 

J(i«<riti^'mur— *'we  are  bound."  An  obligation  is  something  that  binds  a  specified 
person  or  persons.     This  is  an  essential  element  of  a  right  in  ^^WMim.. 

AUcujvM  8ohendae  m. — ^Elsewhere  the  place  of  the  word  tolvere  is  taken  by  three 
words— iiare,  faottty  praeitare.  Solvere  was  perhaps  intended  to  be  substituted  as  a 
generic  term  for  those  three  words  ;  bat  if  so,  tiie  selection  was  not  happy.  It  leads 
almost  inevitably  to  the  tautological  language  of  Tbeophilos  (xara/SaXf/k  rh 
hrof€s\6fifvov)j  to  pay  a  debt,  thus  introducing  in  the  definition  the  very  word  to  be 
defined.  Moreover,  tolvere  is  a  technical  term  in  the  Roman  Law,  designating  one 
particular  mode  of  terminating  an  obligation  (tUtUio) ;  and  it  is  not  well  to  deeoribe 
the  general  object  of  obligation  by  a  word  employed  usually  for  a  specific  divestitive 
fact.  The  intention  of  the  Institutes  doubtless  is  to  describe  in  the  most  general  lan- 
guage the  objects  of  an  obligation,  and  these  are  either  acts  or  forbearances.  The 
sphere  of  obligations  cannot  be  made  narrower.  For  an  obligation  otjiu  in  pertonam. 
differs  from  ju»  in  rem  in  this  respect,  that  the  duties  corresponding  to  it  may  be,  and 
most  commonly  are,  positive,  whereas  rights  in  rem  imply  duties  that  are  wholly 
negative,  consisting  wholly  of  forbearances. 

The  expressions  dare,  faeere,  praettare^  given  by  Paul  (D.  44,  7,  8),  are  taken  from 
the  forms  of  actions  in  Roman  procedure.  An  action  in  pertonam  was  an  action  to 
enforce  a  Jus  in  personam  (leaving  delicts  out  of  account),  and  the  intentio  of  the 
formula  stated  that  the  defendant  ought  to  give,  do,  or  make  good  (cfore,  facere^ 
praestare).  (6.  4,  2.)  In  some  actions  the  word  "  give  '*  alone  was  used  {si  paret  eos 
dare  oporUre)  (G.  4,  41);  in  others,  both  to  "give"  and  to  "do"  {quidquid paret 
Numerium  Negidium  Avlo  Agerio  dare,  facere,  oportere)  (6.  4, 47) ;  while  in  other  cases 
praestare  seems  to  have  been  employed. 

Dare  has  two  different  meanings.  (1.)  In  its  strictest  technical  sense  it  means 
to  ocmvey  property  so  as  to  make  the  receiver  a  true  owner.*  This  was  the 
meaning  ascribed  to  it  when  used  in  the  ancient,  formsl  contract  of  sHpulatio,  (D. 
45,  1,  75, 10.)  (2.)  Often,  however,  dare  signifies  that  the  possession  of  the  thing 
merely,  and  not  the  ownership,  must  be  delivered.  The  obligation  of  a  seller,  in  the 
cootract  of  sale,  was  only  to  deliver  the  thing,  not  to  make  a  good  title  to  it.  These 
two  meanings  coincide  with  the  distinction  between  dominium  and  possessio, 

Facere  is  a  general  term,  often  including  dare.    (D.  50, 16,  218.)*    It  is  even  used 

'  Conventio  is  nearly  equivalent  to  "  agreement  '*  in  the  above  definition.  (D.  2, 
14,  1,  3.) 

Contraetvs  is  a  conventio  enforceable  by  law  ;  but  some  conventiones  enforceable  by 
law  were  called  pacta  legitima,  or  pacta  praetoria. 

Pactum  or  Pactio  is  any  agreement  other  than  contractus, 

PolUcitatio  is  a  proposal  not  accepted — as,  for  example,  a  vow.    (D.  50,  12,  8.) 

*  Obligatio  est  juris  vinculum,  quo  necessitate  adstiringinvar  alict^us  sotvcJidae  ret, 
seeuMdum  nostrae  civitatis  jura, 

*  Nan  videntur  data,  quae  eo  tempore  quo  dantwr  accipieniis  nonfiunt,  (D.  50,  17, 
167.) 

*  Vet^mfacere  omnem  cmntnofadendi  camam  amplectitw  dandi,  solvendi,  num^randi, 
jmdicasuU,  ambulandi. 
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when  dam  wotQd  seem  to  be  the  better  word,  m  when  one  is  obliged  to  give  up  » 
thing  depofdted  with  one  for  safe  keeping.  (D.  50,  16,  175.)  In  the /ortntt/o^,  when 
a  definite  sum  was  demanded,  d(vrt  seems  alone  to  have  been  used  ;  when  a  sum  not 
asoertained  was  demanded,  then  facert  was  added.  An  obligation  may  be  not  to  do 
{^Mm  fiicere).  The  most  common  example  is  when  a  person  undertakes  not  to  sue  for 
a  debt.     (D.  45, 1,  75,  7.) 

Praatare  does  not  occupy  so  distinguished  a  place  in  the  formtUae,  It  is  found, 
according  to  Savigny,  in  the  formulae  in  actions  for  delicts,  as  signifying  to  make  good 
any  damage  or  loss.  Yon  Yangerow  suggests  that  it  was  the  word  employed  in  a 
certain  kind  of  equitable  actions  {acHones  in  factum  praeicripiit  verhu)f  to  which  the 
words  of  the  old  formulae  did  not  apply.  For  the  purpose,  however,  of  the  definition 
of  obligation,  it  is  tautological  All  that  is  wanted  is  a  term  for  acts  and  forbearances, 
and  the  best  phraseology  would  have  been  to  say  that  all  obligations  consiBt  iafcteiendo 
(acts),  or  in  nonfaciendo  (forbearances). 

The  expressions  already  quoted  exhaust  all  that  is  really  essential  to  a  definition, 
but  there  remain  several  phrases  in  the  text  too  remarkable  to  be  passed  over  without 
notice. 

JurU  vinculum. — ^The  nature  of  an  obligation,  as  a  tying  of  two  persons  together, 
is  deeply  fixed  in  Roman  Law.     It  is  implied  in  the  old  contract  of  Mxum, 

Necessitate, — ^This  means  that  it  has  not  been  left  to  the  free  choice  of  the  promiaer 
whether  he  will  do  what  has  been  agreed  upon  or  not.  A  debtor  is  one  from  whom 
money  can  be  exacted  against  his  will.* 

Titius  has  sold  a  slave  to  Gaius,  but  on  the  understanding  that  either  party  may 
withdraw  from  the  bargain.  There  is  no  obligation  between  them,  as  Titius  is  not 
bound  to  deliver  the  slave  unless  he  pleases.     (C.  4,  38,  13.) 

Titius  sold  a  slave  to  Gaius  subject  to  the  condition  that  the  slave's  accounts  should 
be  satisfactory  (n  roHones  domini  comptUasset  arbitrio).  If  this  were  understood  to 
mean  to  the  satisfaction  of  the  arbitrary  will  of  the  master,  there  was  no  obligation ;  but 
the  jurists  held  that  the  meaning  was,  if  the  accounts  would  satisfy  a  just  man  {arbitrio 
boni  viri),  and  if  the  accounts  were  such  as  ought  to  be  accepted,  the  sale  was  valid  ; 
otherwise  not.     (D.  18,  1,  7,  pr.) 

Naturalis  obligatio.—An  agreement  that  could  not  be  enforced  by  action,  but  was 
not  in  other  respects  destitute  of  legal  effect,  was  a  naturalis  obligaUo.  The  special 
importance  of  such  agreements  in  the  Roman  Law  was  due  to  the  manner  of  its 
development.  The  law  of  contract,  like  the  other  departments  of  Roman  I^aw,  seems 
to  have  had  originally  a  narrow  basis.  The  steps  by  which  it  was  widened  will  here- 
after be  stated ;  but  after  all  the  innovations  of  Praetors  and  Emperors,  there 
remained  a  considerable  number  of  agreements,  even  in  the  time  of  Justinian,  quite 
meriting  legal  recognition,  but  for  which  no  action  was  provided.  With  regard  to 
them  a  middle  course  was  adopted.  The  agreement  could  be  used  as  a  defence,  or  as 
a  basis  for  other  agreements  enforceable  by  action.  Numerous  instances  will  occur 
in  the  course  of  the  exposition  :  it  will  suffice  at  this  stage  simply  to  enumerate  the 
legal  effects  of  a  naturalis  obligatio, 

1.  If  anything  due  by  a  simple  naturalis  oUigatio  were  voluntarily  paid  by  the 
debtor,  he  could  not  demand  it  back  by  the  condietio  inddfiti,  on  the  allegation  that  it 
was  not  due.     (See  Div.  IL  Condictio  Indebiti,) 

2.  Although  no  action  could  be  brought  upon  a  naturalis  obUgatio,  yet  it  could  be 
used  as  a  set-off.     (Book  lY.  Proceedings  injure.     Formula  System.) 

3.  A  naturalis  obligatio  could  be  the  basis  of  an  accessory  contract.  (See  Aooes- 
sory  Contracts,  postea.) 

i.  A  natwraUs  obligatio  sufficed  to  support  a  mortgage.     (See  p.  273.) 

'  DAitor  is  intdligitur  a  ^uo  invito  eongi  pecunia  potest.    (D.  53, 16,  108.) 
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CONTRACT. 

In  those  cases  the  surety  oonld  be  sued,  and  the  rights  of  mortgage  enforced, 
although  the  original  debtor  could  not  be  sued. 

5.  A  TuUttraUt  obligatio  could  be  the  foundation  of  «  novatio.  (See  Subdir.  IL 
Traasrestitive  Facts.) 

Rxus,  Obbditor,  Debitor. 

The  word  "oUigaUo^  applies  equally  to  both  the  parties — ^to  him  that  enjoys  the 
right  as  well  as  to  him  that  is  subject  to  the  duty ;  thus  we  find  such  language  as 
acquiring  an  obligation.  (D.  45,  1,  126,  2  ;  D.  2S,  3,  46,  pr.)  In  modem  times, 
however,  the  tendency  has  been  to  confine  "  oUig<Uio  "  to  the  side  of  the  debtor,  and 
to  speak  of  the  creditor's  interest  MJU8  or  right.  In  the  English  language,  obligation 
has  the  one-sided  meaning,  and  applies  exclusively  to  the  debtor. 

Agreeably  to  this  use  of  dUigaUo,  we  find  that  originally  there  was  only  one  nam^ 
(reH«)*for  the  promisor  and  the  person  to  whom  the  promise  was  made.  This  term 
indicated  the  plaintiff  and  defendant  in  an  action,  making  no  distinction  between  them. 
(Feat.  ▼.  i2eiM,  p.  273.)  Afterwards  "actor"  came  into  general  use  for  the  plainti£^ 
"ivMs"  continuing  to  designate  the  defendant.  In  like  manner  rem,  as  the  name  of 
a  party  to  an  obligation,  was  qualified.  Reu»  pronUUendoor  promiUendi  was  the  name 
of  the  prcnniser,  the  person  subject  to  the  duty  ;  rem  tUpulando  or  sHpulandi  was  the 
name  of  the  sHpuUUor,  the  person  to  whom  the  promise  was  made,  and  who  had  the 
juM  in  personam.    (Festus  v.  Reus,  p.  27^  ;  D.  45,  2,  1.) 

OredUor  and  Dtbitor. — ^These  terms  were  at  first  confined  to  the  case  of  loans 
{peeunia  credUa) ;  but  the  necessity  for  finding  suitable  names  for  the  parties  to  an 
obligation  caused  them  to  be  extended.  A  creditor,  therefore,  became  every  person 
that  could  compel  the  performance  of  an  obligation :  a  dtbitor,  every  person  that  could 
be  compelled  to  perform  an  obligation.  (D.  5,  1,  20  ;  D.  50,  16, 11 ;  D.  50,  16,  10  ; 
D.  50,  16, 108.)  Hence  a  person  to  whom  a  wrong  (delict)  has  been  done  is  a  creditor 
for  damages  or  a  penalty  against  the  wrongdoer,  who,  in  like  manner,  is  a  debitor.  In 
the  case  of  naturale$  obUgcUionei,  by  a  still  further  extension,  the  same  words  were 
employed  in  the  same  relative  sense.     (D.  46, 1, 16,  4.) 

Arrangement  of  the  Subject. 

Of  all  obligationes  the  chief  division  is  into  two  kinds ;  Civil  and  Prae- 
torian. The  Civil  are  either  established  by  statute,  or  at  all  events  recog- 
nised by  ihtjtis  civile:  the  Praetorian  are  established  by  the  Praetor  in  the 
exercise  of  his  jurisdiction,  and  are  also  called  honorariae,    (J.  3,  13.  i.) 

This  distinction  does  not  form  the  basis  of  any  classification,  but  it  runs  through- 
out the  whole  Roman  dvil  law. 

Of  obUgaHoneSy  the  chief  division  is  into  two  kinds.  For  every  obligatio 
arises  either  from  contract  or  from  delict.    (G.  3,  88.) 

Obligationes  are  next  divided  into  four  kinds, — from  contract  or  from 
quasi-contract ;  from  delict  or  from  quasi-delict.    (J.  3,  13,  2.) 

This  dirisionhas  been  criticised  at  length  in  the  introduction,  and  rejected.  Deb'ct 
and  quasi-delict  are  violations  of  rights  in  rem,  and  have  been  already  described  in  their 
place ;  contract  and  quasi-contract  constitute  the  two  divisions  of  the  class  of  rights 

And  first  let  us  look  at  those  that  arise  from  contract.  Of  these  there  are 
four  kinds.  For  contracts  are  made  by  acts  {re\  by  words,  by  writing,  or 
by  consent.    (J.  3, 13,  2  ;  G.  3,  89.) 

The  classification  of  contracts  given  by  Gains  and  Justinian  is  based  upon  the 
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merest  external  characteristics,  and  fails  altogether  to  indicate  the  juridical  foundations 
of  the  contracts.  Thus  ''consent "  is  named  as  the  distinctive  mark  of  one  class  of  ocm- 
tracts  ;  but  in  every  contract  there  must  be  consent.  There  is  also  something  more, 
and  it  is  that  something  more  that  distinguishes  one  class  from  another.  Thus,  in  formal 
contracts,  the  consent  must  be  given  in  the  form  prescribed  by  law ;  in  equitable 
contracts,  in  addition  to  consent,  there  must  be  performance  by  one  of  the  parties ; 
lastly,  in  the  contracts  said  to  be  based  on  mere  consent^  an  additional  essential 
element  was  a  valuable  consideration. 

An  adequate  discussion  of  this  subject  cannot,  however,  be  attempted  untQ  the 
several  contracts  have  been  examined  and  described.  But  it  is  expedient  in  some 
slight  degree  to  alter  the  order  in  which  the  several  classes  are  taken. 

FiBST  Past. — Onlt  Onb  Cbeditob  and  Onx  Dibtob. 

First,  FoBHAL  GoKTBAOTS. — This  group  includes  perhaps  the  most  ancient  contracts 
of  the  Boman  Law,  and  ought  therefore  to  be  taken  first.  It  consists  of  those  con- 
tracts whose  investitive  fact  is  a  certain,  more  or  less  elaborate  form.  It  includes  two 
of  the  groups  enumerated  by  Qaius  and  Justinian ;  namely,  the  contracts  made  by 
words,  and  Uiose  made  by  writing. 

Second,  Equitable  Contbacts.— These  are  of  exdusively  Praetorian  origin,  as  the 
former  belong  entirely  to  the  ju$  civile.  It  consists  of  the  contracts  made  by  acts  or 
performance  {ex  re),  and  one  of  the  contracts  {MandUUum^  included  in  the  next  group 
by  the  Institutes. 

Third,  Contbaots  fob  Yaluablb  Considbbation.— This  is  the  group  erroneously 
described  by  Gaius  and  Justinian  as  based  upon  consent  merely. 

Fourth,  History  of  the  Roman  contracts,  with  an  arg^ument  for  the  dassification 
above  set  forth. 

Fifth,  Equitable  contracts  omitted  by  Justinian. 

Sixth,  Contracts  for  valuable  consideration  omitted  by  Justinian. 

Second  Pabt.    Cobbeality.— Mobe  than  one  Cbeditob  ob  Debtob. 

Thibd  Pabt. — ^Aocebsobt  Gontbaots. 

This  concludes  the  First  Subdivision. 

The  Second  Subdivision  contains  a  statement  of  what  is  common  to  the  several 
contracts.  An  examiuation  of  the  special  contracts  shows  that  while  they  differ  in 
their  remedies,  and  rights,  and  duties,  as  well  as  the  investitive  facts,  they  agree  in 
much  that  concerns  the  investitive,  transvestitive,  and  divestive  facts.  It  is  con- 
venient, therefore,  after  considering  what  is  peculiar  to  each  contract,  to  treat  of  the 
rules  applicable  to  all  contracts. 


SUBDIVISION   I. 

First  Part.— Only  One  Creditor  and  One  Debtor. 

First,— FORMAL  CONTRACTS. 

1.—NEXUM. 

The  solemn  transaction  jo«r  a^«  et  libram^  which  in  its  appHca^ 
tion  to  slavery,  patria  potestaa,  manusy  and  ownership,  has  been 
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already  discussed,  is  found  to  occmr  in  contract,  and  also  in 
wills;  so  that  there  is  no  department  of  the  substantive  law  in 
which  it  fails  to  occupy  a  conspicuous  place.  The  fact  is  cer- 
tainly noteworthy, — that  by  one  single  ceremony,  although 
doubtless  not  with  the  same  words,  a  man  obtained  a  wife, 
bought  his  slaves,  emancipated  his  children  or  delivered  them 
up  in  bondage  for  their  transgressions,  gave  away  or  acquired 
Iwid,  made  contracts,  and  finally  regulated  the  devolution  of  his 
property  to  his  successors.  But  of  all  the  uses  of  the  form  per 
aes  et  libram,  that  concerning  contract  is  the  one,  not  certainly 
of  the  least  interest,  but  of  which  least  is  known.  It  is  an 
undoubted  &ct  that  a  right  in  personam  could  be  created  per  aes 
et  libramy  but  in  what  manner,  and  subject  to  what  limitations, 
the  sources  do  not  enable  us  to  say.  Varro  and  Festus  have 
preserved  evidence  of  the  bare  fact,  and  Gains,  who  gives  us 
some  information  in  respect  of  the  divestitive  facts  of  neaum^  says 
nothing  as  to  the  way  in  which  a  contract  per  aea  et  libram 
canld  be  made,  nor  what  were  the  restrictions  placed  upon  that 
mode  of  creating  contracts.  From  what  Gains  says  of  a  release 
per  aes  et  libram  it  may  be  confidently  inferred  that  the  nexum 
applied  to  something  short  of  the  class  of  fimgible  things.  It 
applied  undoubtedly  to  things  that  were  dealt  with  by  weight, 
also  to  things  dealt  with  by  number,  if  the  amoimt  was 
definite,  but  it  was  a  moot  point  whether  it  applied  to  things 
that  were  dealt  with  neith^  by  weight  nor  number,  but  by 
measure.    (G.  3, 175.) 

IL— STIPULATIO. 

Definition. 

A  contract  made  by  words  is  formed  by  a  question  and  an  answer,  when 
we  stipulate  that  something  shall  be  given  us  or  done  for  us.  The  name 
stipulation  is  used,  because  stifiulum^  among  the  ancients,  was  a  word 
meaning  finn — itseh^  peihaps,  derived  from  stipes,    (J.  3,  1 5,  pr.) 

The  derivation  of  "  ttqmhHo  **  given  by  Jiutiman  is  taken  from  Paul  (Paul,  Sent. 
5,  7, 1.)  FettoB  attributes  it  to  sHps  (whence  atipendmm),  a  small  coin.  A  third 
derivation  is  stated  by  Isidonis  (Orig.  5,  24,  80),  from  8tipula,  a  rod.  The  theory  of 
this  derivation  is,  that  it  was  oostomaiy  in  making  a  promiite  for  the  two  parties  to 
l*y  hol^  each  of  an  end  of  a  rod,  and  break  it,  so  that  by  joining  the  broken  ends 
tagetlMr  there  would  be  evidence  that  some  contract  had  passed  between  them.  Such 
m  I— ge  is  not  mskBown,  bat  there  does  not  i^pear  to  be  any  extrinsic  evidence  in 
0apport  of  it.  The  question  of  derivation  is  not  altogether  without  interest  historic- 
ally. The  ancient  name  of  the  verbal  contract,  always  called  sUpulaHo  by  the  jurists, 
I  to  have  been  ''aponno,**  and  in  the  early  history  of  the  stipulation,  **ip<mdeo'*  warn 
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the  odIj  word  that  oonld  be  employed  with  efficiency.  Paul  says  that  every  stipulation 
was  properly  called  tponnb.     (D.  50,  16,  7.) 

Hie  person  that  asked  the  question,  and  to  whom  the  promise  was  made,  was 
called  «tipti2ator,  anciently  rt^a  stipulandi  or  rem  tHpulando. 

The  person  that  made  the  promise  was  called  promiUoTt  anciently  reu9  promiUendi 
ixr  reus  promUtendo. 

1.  The  stipulation  was  a  formal  contract.  A  promise  made 
in  the  form  of  question  and  answer  had  legal  force :  the  same 
promise  given  without  any  previous  interrogation  did  not 
create  a  legal  obligation. 

2.  The  stipulation  was  not  confined  to  particular  transactions, 
such  as  buying  and  selling,  or  hiring,  or  the  like,  but  was  coextenr 
sive  with  the  subject  matter  of  contract.  It  was  not  so  much  a 
contract  as  a  universal  form  by  which  any  promise  could  be  made 
binding  in  law. 

3.  The  stipulation  was  unilateral;  that  is,  it  imposed  duties  on 
the  promiser,  but  none  upon  the  person  to  whom  the  promise 
was  made.  It  was  therefore  unsuitable  to  the  case  of  reciprocal 
promises,  where  the  promise  of  each  party  is  the-  consideration 
for  the  promise  of  the  other.  Reciprocal  promises  could,  how- 
ever, be  made  by  two  independent  separate  stipulations. 

4.  The  great  utility  of  the  stipulation  is  worthy  of  remark. 
No  proof  that  any  consideration  was  given  for  the  promise  need 
be  given ;  the  formal  or  solemn  character  of  the  promise  was 
enough.  At  the  same  time,  the  interrogative  form  suroused  the 
attention  of  the  promiser;  the  question  put  showed  very 
distinctly  what  he  was  to  imdertake,  and  his  answer  must  be 
in  precise  language  adopting  the  question. 

Rights  and  Duties. 

A.  Duties  of  Promiser  (reits  promittendi)=Bigh.tQ  in  personam 
of  stipulator. 

Nothing  can  be  simpler  than  the  duty  of  the  promiser; 
namely,  to  do  or  to  give  what  he  promised  to  do  or  to  give.  No 
more  precise  accoimt  can  be  given.  The  only  questions  that 
arose  imder  this  head  were  questions  of  interpretation. 

Investttivb  Facts. 

At  this  stage  it  is  necessary  to  state  only  so  much  of  the 
investitive  facts  as  are  special  to  stipulation ;  not  those  that 
the  stipulation  shares  in  common  with  all  other  contracts. 

I.  Form  of  stipulation,  where  only  one  thing  is  promised. 
1.  "VNTiat  words  may  be  used  in  a  stipulation  ? 
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The  words  formerly  in  traditional  use  were  such  as  these  :  Do  you  under- 
take that  it  shall  be  given  ?  I  undertake  it  {Dart  spondes  f  Spondeo).  Do 
you  promise  ?  I  promise.  Do  you  pledge  your  credit  ?  I  pledge  it  (Fide- 
promiitisf  Fidepromttto),  Do  you  become  surety?  I  become  surety 
{Fidejubes  t  Fidejubed),  Will  you  give  it  ?  I  will  gfive  it.  Will  you  do  it  ? 
I  wiU  do  it.    (J.  3,  15,  I  ;  G.  3,  92.) 

But  the  obligation  made  by  the  words  ^^Dari  spondes  f  SpondeoJ^  is  peculiar 
to  Roman  citizens.  The  others  belong  to  the  Jus  Gentium^  and  therefore  hold 
good  between  all  men,  whether  Roman  citizens  or  aliens.  And  even  though 
expressed  in  Greek,  they  hold  good  between  Roman  citizens  if  only  they 
understand  Greek ;  and  conversely,  though  uttered  in  Latin,  they  hold  good 
between  aliens  if  only  they  understand  Latin.  But  the  former  is  so  peculiar 
to  Roman  citizens  that  it  cannot  properly  be  even  translated  into  Greek, 
although  it  is  said  to  be  fashioned  after  a  Greek  phrase.    (G.  3,  93.) 

Hence  it  is  said  that  in  one  case  an  alien  too  can  come  under  an 
obligation  by  using  this  word  ;  if,  namely,  our  Emperor  were  to  ask  the  ruler 
of  some  alien  people  about  peace  in  this  way,  "  Do  you  undertake  {spondes) 
that  there  shall  be  peace  ?  **  or  were  himself  to  be  asked  in  the  same  way. 
But  the  saying  is  over  subtle.  For  if  the  agreement  is  violated  no  action 
based  on  stipulation  follows ;  but  redress  is  claimed  by  the  law  of  war.    (G. 

3,94-) 

Now,  a  stipulation  may  be  entered  on  in  Greek,  in  Latin,  or  in  any  other 
tongue ;  for  it  makes  no  difference,  if  only  both  parties  understand  that 
tongue.  Nor  is  it  necessary  that  both  should  use  the  same  tongue ;  but  it  is 
quite  enough  if  a  suitable  answer  is  given  to  the  question.  Moreover,  two 
Greeks  can  contract  in  Latin  ;  but,  formerly,  the  formal  words  given  above 
were  used.  Afterwards,  however,  a  constitution  by  Leo  (469  a.d.)  was  passed, 
which  took  away  all  verbal  formalities,  and  required  only  that  both  parties 
should  know  what  was  meant,  and  agree  in  their  understanding  of  the  con- 
tract, no  matter  what  the  words  in  which  it  was  expressed.    (J.  3,  15,  i.) 

That  a  dumb  man  can  neither  stipulate  nor  promise  is  plain  ;  and  this  is 
held  to  apply  to  a  deaf  man  too  ;  for  the  stipulator  ought  to  hear  the  words 
of  the  promiser,  and  the  promiser  the  words  of  the  stipulator.  Hence  it 
is  dear  that  we  are  speaking  not  of  a  man  that  is  very  slow  of  hearing,  but 
of  one  that  cannot  hear  at  all.    (J.  3,  19,  7  ;  G.  3,  105.) 

The  answer  must,  however,  always  be  in  spoken  language.     Thus  : 

a  Will  yon  give  (dabU)  ?    P.  Why  not  {qwdni)  ? 
This  is  a  good  stipulation,  but  if  the  promiser  had  answered  only  by  a  sign  or 
nod,  it  would  not  have  been  a  stipulation  at  aU.     (D.  45,  1,  1,  2.) 

2.  The  question  and  answer  ought  to  be  consecutive ;  if  any- 
thing intervene  between  them,  there  is  no  stipulation.  (D. 
45,  1,  137,  pr.)  The  parties  also  must  necessarily  be  within 
hearing  distance  of  each  other. 

3.  The  question  and  answer  must  agree,  but  substantial 
agreement  was  enough,  although  the  previous  terms  of  the 
question  were  not  repeated  in  the  answer.  (D.  45,  1,  12 ;  D. 
45,  1,  137,  pr.)  An  advance  is  to  be  remarked  between  the 
time  of  Gains  and  Justinian. 
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Again,  a  stipulation  is  void  if  the  question  and  answer  do  not  agree ; 
as  when  a  man  stipulates  that  you  shall  give  ten  aurei^  and  you  promise  five ; 
or  vice  versa.  It  is  void  too  if  he  makes  a  simple  stipulation,  and  you 
promise  conditionally,  or  vice  versa;  if  only  you  expressly  say  so  ;  as  when  a 
man  stipulates  under  a  condition  or  for  a  particular  day,  and  you  answer,  "  I 
undertake  for  to-day."  For  if  you  were  to  answer  only,  "  I  promise,"  it  would 
appear  to  be  a  briefly  worded  undertaking  for  the  same  day,  or  under  the 
same  condition  ;  since  it  is  not  necessary  in  answering  to  go  again  over  every- 
thing that  the  stipulator  has  expressed.    (J.  3^  I9>  5 ;  G.  3,  102.) 

SHptdator,  Will  you  give  me  100  aurei  before  tbe  Kalends? 

PromiUor.  I  will  give  you  100  aurei  on  the  Ides. — This  is  void,  because  the  pro- 
miser  agrees  to  a  longer  time  than  is  asked.     (D.  45,  1,  1,  8.) 

8.  Will  you  give  me  10  awei  on  the  Kalends  of  January  or  February  ? 

P,  I  promise.  —This  is  good  for  February,  but  not  for  January.     (D,  45,  1, 12.) 

/S.  Will  you  give  me  Stichus  or  Pamphilus  ? 

P,  I  will  give  you  Stichus.  This  is  void,  because  it  makes  a  simple  categorical 
instead  of  a  disjunctive  promise.    (D.  45,  1,  88,  2.) 

8.  Will  you  give  me  10  aurei  t 

P,  If  my  vessel  arrives  from  Asia  I  wilL— This  is  void.    (J.  8, 19,  5;  D.  45, 1, 1,  8. ) 

8,    Will  you  give  me  10  ? 

P,  I  will  give  you  20. 
'8.  Will  you  give  me  20 1 

p,  I  will  give  you  10. 

According  to  Justinian  in  the  text»  these  pfomises  are  altogether  void :  but  this 
decision  conflicts  with  the  text  of  the  Digest.  Generally  the  rule  is  laid  down  in 
regard  to  money,  that  the  greater  includes  the  less ;  and  therefore,  if  one  promises  20, 
the  promise  is  good  for  10,  if  10  was  asked.  (D.  50, 17, 110 ;  D.  45,  1,  83,  8 ;  D. 
45,  1,  1,  4.) 

8.   Do  you  promise  to  give  10  or  5  ? 

P,  I  promise. — ^In  this  case,  according  to  Pomponius,  5  will  be  due.    (D.  45, 1, 12.) 

II.  Form  of  stipulation  when  more  than  one  thing  is  promised. 

Whenever  several  things  are  included  in  one  stipulation,  if  the  promiser 
answers  simply,  **  I  undertake  to  give/*  he  is  liable  for  all.  But  if  he  under- 
takes to  gfivfi  one  of  them,  or  several,  then  an  obligation  is  contracted  as 
regards  those  for  which  he  has  undertaken.  For  of  the  several  stipulations 
only  that  one  (or  some)  seem  complete,  since  we  ought  to  stipulate  and  to 
answer  for  each  thing  separately.    (J.  3,  19,  18.) 

Illuatrationa, 

8,   Do  you  promise  to  give  Stichus  and  Pamphilus  t 

P,  I  promise  Stichus. — ^This  is  held  to  be  a  good  stipulation 'for  Stidius.  (D.  45, 
1,  88,  4.) 

8.  Do  you  promise  Stichus  7 

P.  I  promise  both  Stichus  and  Pamphilus.  This  is  also  good  for  Stichus.  The 
question  and  answer  are  regarded  as  crowding  two  8tq>ulations  into  one ;  and  they 
are  good  so  far  as  question  and  answer  agree,  bad  in  so  far  as  they  do  not  agree. 
(D.  45,  1,  1,  5.) 
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III.  Written  Stipulations. 

A  stipulation  was  essentially  an  oral  contract.  Nevertheless, 
when  writing  became  a  general  accomplishment,  it  was  usual 
to  make  a  written  record  of  every  important  transaction ;  and 
such  writings  necessarily  carried  great  weight  with  judges. 
Ultimately,  a  written  stipulation  carried  with  it  two  great 
advantages :  it  fortified  the  two  weak  points  of  the  stipulation. 
These  weak  points  were  (1)  the  necessity  of  proving  the  actual 
presence  of  the  parties,  and  (2)  of  proving  that  the  form  of 
question  and  answer  was  observed. 

1.  A  stipulation  in  writing  was  conclusively  presumed  to  have 
been  made  in  the  interrogative  form.  .  (Paul,  Sent.  5,  7,  2 ;  D. 
45,  1,  30;  D.  45, 1, 134,  2 ;  0.  8,  38,  1.) 

If  it  is  written  in  a  legal  document  that  a  man  has  promised,  this  is  held 
valid,  just  as  if  a  question  had  first  been  put,  and  then  he  had  answered. 
0-  3»  19,  17) 

It  seems  that  in  agreements  that  were  really  not  in  the  interrogatiye  form,  a 
custom  grew  up  of  afi&rming  in  writing  that  one  put  the  question  and  the  other  the 
answer  {RoffavU  Titiu$  tpopondit  Afaeviu$) ;  and  it  was  held  that  upon  such  an  agree- 
ment an  action  ex  stipuUUu  could  be  brought,  unless  it  was  clearly  proved  t-o  have 
been  the  intentiim  of  the  parties  that  no  stipulation  should  exist.    (D.  2, 14,  7,  12.) 

2.  A  stipulation  in  writing  affords  an  almost  conclusive  presumption  that  the 
partieB  were  both  present.     (C.  8,  38,  14.) 

Again,  an  obligation  made  by  words  is  void  if  formed  between  persons 
not  present.  But  this  furnished  matter  for  lawsuits  to  contentious  men  who 
some  time  after  perhaps  denied  such  allegations,  and  contended  that  either 
they  or  their  opponents  were  not  present.  A  constitution  of  ours,  therefore, 
written  to  the  advocates  of  Caesarea,  was  brought  in  to  quicken  the  decision 
in  such  suits.  By  it  we  have  provided  that  all  such  writings  as  bear  on  their 
face  that  the  parties  were  present,  are  in  any  case  to  be  believed,  unless  the 
party  that  employs  such  audacious  allegations  can  show  by  the  most  un- 
questionable proofs,  either  in  writing  or  by  competent  witnesses,  that  the 
whole  of  that  day  on  which  the  document  was  drawn  up  either  he  or  his 
opponent  was  elsewhere.    (J.  3,  19,  12.) 

Remedy. 

From  this  two  actions  proceed  ;  a  condictio  if  the  stipulation  is  definite, 
an  actio  ex  stipulatu  if  it  is  indefinite.    (J.  3,  15,  pr.)  , 

1.  Hie  condieHoy  here  referred  to,  has  a  history  elsewhere  to  be  described.  It  was 
introduced  (or  profoundly  modified)  by  the  lex  SiUa  (b.o.  243  or  248),  for  the  recovery 
of  specific  sums  of  money.  A  few  years  later  (circ.  B.O.  238)  it  was  extended  by  the 
lex  Calpumia  to  the  recovery  of  any  specific  thing.  At  a  subsequent  period,  it  was 
still  further  enlarged  to  include  indeterminate  objects  ;  t.«.,  where  the  plaintiff  did  not 
demand  a  spedfic  sum  or  thing,  but  in  general  terms  "whatever  the  defendant  ought 
to  do  or  give  "  (quidquid  paret  da/re  facert  oportere).    When  the  object  was  specific,  the 

T 


Digiti 


ized  by  Google 


290  RIGHTS  IN  PEJ^SONAM. 

action  was  called  condictio  certi  ;  when  not  specific,  candictio  incerU,     Sometiines  the 
latter  was  called  actio  ex  stipuUUUf  as  in  the  text. 

2.  When  the  claim  is  indetenninate,  the  measure  of  damajj^es  is  the  loss  sustained 
by  the  plaintiff  in  consequence  of  the  breach  of  the  contract  (quanti  actoris  irUersit). 
(D.  45, 1,  113,  1.)  Of  course,  when  a  definite  sum  has  been  promised,  that  is  the 
measure  of  damages.  The  time  selected  for  the  purpose  of  estimating  the  damages, 
was  the  last  moment  that  was  fixed  for  the  performance  of  the  promise  (D.  42, 1,  11)  ; 
and  if  no  time  were  fixed,  then  the  litis  contestcUio.  The  defendant  had  a  right  to 
perform  his  promise  np  to  the  litia  contettatia,  but  if  he  performed  it  after  that,  was 
nevertheless  condemned  as  if  he  had  not.     (D.  45,  1,  84.) 

Application  op  Stipulations. 

The  stipulation  was  greatly  resorted  to  as  a  convenient  mode 
of  making  contracts  by  private  individuals ;  but  it  was  a^go 
extensively  employed  in  judicial  processes.  This  use  of  stipule^ 
tions  is  worthy  of  notice.  The  Praetor,  for  example,  instead  of 
giving  an  order  that  a  person  should  be  responsible,  if  by  the 
fall  of  his  house  his  neighbour's  property  was  injured,  called 
upon  the  owner  of  the  ruinous  premises  to  promise  that  he 
would  be  responsible  for  any  damage  that  might  result.  This 
procedure  seems,  at  first  sight,  strange.  Whether  by  the  direct 
or  by  the  circuitous  process,  the  free  will  of  the  person  bound 
was  equally  disregarded.  He  was  no  more  at  liberty  to  refuse 
to  promise  to  be  responsible,  than  he  was  to  deny  such  respon- 
sibility if  it  were  directly  imposed  upon  him.  But  it  is  much 
easier  to  get  a  man  to  promise  not  to  do  some  particular  thing, 
than,  when  it  is  done,  to  acknowledge  it  to  be  wrong,  or  to  give 
compensation.  The  real  meaning  of  the  institution  of  judicial 
stipulation  is — the  weakness  of  the  executive.  The  sovereign 
goes  so  far  as  to  make  his  subjects  promise  not  to  misbehave, 
but  he  is  not  strong  enough  to  punish  them  for  acts  that  they 
have  not  by  implication  themselves  condemned. 

Some  stipulations  diXt  judiciales,  some  Praetorian  ;  some  are  due  to  con- 
vention, and  others  are  conmion,  being  Praetorian  as  well  as  jucUciales, 
a.  3,  i8,  Pr.) 

Stipulations  due  to  convention  arise  by  agreement  between  the  two  parties ; 
that  is,  neither  by  order  of  the  judex  nor  by  order  of  the  Praetor,  but  by 
agr^ment  of  those  that  make  the  contract  Of  these  there  are  as  many 
kinds  (I  may  almost  say)  as  there  are  of  objects  of  contracts.    (J.  3.  18,  3.) 

Judicial  etipulations  are  really  not  oontracts  at  all ;  they  observe  the  forms  but  not 
the  spirit  of  contract.     (D.  46,  1,  62.) 

Praetorian  stipulations  proceed  from  the  simple  duty  of  the  Praetor  ;  as, 
for  instance,  stipulations  against  doing  threatened  damage  or  for  the  payment 
of  l^^cies.    The  term  Praetorian  ought  to  be  taken  so  as  to  include  those  due 
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to  the  Aediles ;  for  these  too  come  from  a  magistrate's  jurisdiction.    (J.  3, 
18,  2.) 

1.  Stipulatio  Damni  InfeeU, — ^The  object  of  this  procedure,  of  which  the  stipalAtion 
was  only  a  preliminary  and  not  indispensable  step,  was  to  secure  compensation  for 
damage  that  might  be  done  by  a  house  falling  down,  or  by  any  work  or  construction  upon 
any  land,  public  or  private.  (D.  89,  2,  19, 1.)  The  grant  or  refusal  of  the  stipulation 
was  entirely  in  the  discretion  of  the  Praetor,  who  paid  regard  to  the  probable  injury  that 
might  be  occasioned,  and  not  to  the  question  wheUier  the  petitioner  was  strictly  a  neigh- 
bour or  not  (D.  39,  2,  13,  3.)  If  the  threatened  damage  arises  from  anything  on  a 
man's  own  land,  or  on  which  he  has  a  servitude,  it  is  enough  if  he  promises  by  stipulation; 
he  need  not  give  security ;  but  if  the  damage  is  threatened  by  the  act  of  a  person  not 
owner  or  honna  fide  possessor,  he  must  also  give  sureties.  (D.  89,  2,  80,  1  ;  D.  89,  2, 
13,  pr.)  The  stipulation  was  usually  made  for  a  oertain  length  of  time,  so  that  if  no 
damage  occurred  within  that  time  the  promisor  would  be  free.  It  was  not  considered 
fair  that  a  promise  of  this  kind  should  hang  indefinitely  over  a  man's  head.  (D.  39, 
2,  13,  15.)  But  at  the  end  of  that  time  it  could  be  renewed,  if  the  Praetor  thought 
fit^     (D.  39,  2,  16,  pr.) 

A  peculiarity  of  this  judicial  stipulation  was  that  it  availed  not  only  against  the 
promiser  and  his  heirs  (like  contracts  generally),  but  against  every  one  that  succeeded 
him  in  the  ownership  of  the  property  in  respect  of  which  the  stipulation  was  made. 
(D.  39,  2,  18,  16.)  If  the  owner  refused  to  make  the  stipulation,  the  petitioner  was 
put  in  possession,  that  is,  had  custody  only  (wAda  custodia)  (D.  89,  2, 15,  20)  ;  but 
after  a  time  he  could  apply  for  possession  (possidere),  such  as  would  ripen  by  vLBucapio 
into  ownership.     (D.  89,  2,  15,  21.) 

2.  SUpulatio  legatorum  servandorum  cau»a  (for  security  of  legacies). 

This  was  a  procedure  analogous  te  the  former.  An  heir  that  was  bound  to  pay  a 
legacy  at  a  future  day  was  compelled  te  promise  by  stipulation  that  he  would  meet 
the  claim  when  due,  and  also  to  give  sureties ;  if  he  could  not  or  would  not,  the 
legatee  was  put  in  possession.     (D.  86,  3,  1,  2.) 

Siipulaiiones  judiciales  are  those  alone  that  proceed  merely  from  the  duty 
of  z,  judex;  as  the  giving  security  against  fraud,  or  to  follow  up  a  slave  that 
has  taken  to  flight,  or  to  restore  nis  price.    (J.  3,  18,  i.) 

1 .  Stipulatio  de  dolo. — When  a  bona  fide  possessor  was  sued  by  the  real  owner,  he 
was  obliged,  say  in  the  case  of  a  slave,  to  promise  that  he  would  not  wilfully  hurt  the 
slave  ;  more  especially  if,  after  the  suit  began,  the  period  of  usucapio  elapsed,  and  the 
possessor,  being  technically  owner,  could  manumit  or  pledge  the  slave.  (D.  6,  1,  45  ; 
D.  6, 1,  18.) 

2.  De  penequendo  tervo  ratituendove  pretio. — Stipulation  to  pursue  a  slave  or  return 
his  price. 

A  man  dies  bequeathing  a  slave  to  a  legatee.  Before  the  slave  is  delivered  he 
runs  away.  If  the  heir  was  careless,  he  must  pay  the  legatee  the  value  of  the  slave  ; 
bat  if  he  was  not  in  fault,  then  he  simply  promises,  if  the  slave  should  be  caught,  to 
give  him  up,  or  pay  his  value.  (D.  30,  1,  47,  2.)  Gains,  however,  in  another  passage 
(D.  30,  1,  69,  5),  speaks  as  if  the  heir  were  bound  to  take  active  measures  of  pursuit. 

Conmion  stipulations  are  such  as  this — that  the  property  of  the  pupillus 
shall  be  in  safety.  For  both  the  Praetor  and  the  judex  (at  times)  order 
that  such  security  shall  be  given  if  affairs  cannot  otherwise  be  cleared. 
Another  instance  is  the  stipulation  that  certain  proceedings  shall  be  ratified, 
a.  3,  18,  4.) 

1.  Stipulation  by  Tutor.     (See  Tutda,) 

2.  £tipu/a<u>  (if  rato  belongs  to  the  subject  of  Procedure.     [See  Book  IV.] 
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DicUodotU, 

The  stipulatioti  was  not  the  only  verbal  contract  recognised  bj  the  Roman  Law, 
althoagh  it  was  immeasurably  the  most  important.  There  were  also  the  Dictio  DotU 
and  the  obUgatio  operarum. 

Ulpian  Bays  a  dowry  {dot)  conld  be  given,  or  promised  with  or  without 
stipulation.  {Dot  datur,  vd  dicitur,  vd  promiUUur.)  The  same  language  is  found  in 
a  constitution  of  Arcadius  and  Honorius  (A.D.  396)  preserved  in  the  C.  Th.  3,  12,  3, 
with  the  additional  statement  that  this  triple  mode  of  constituting  a  cU)t  was  in  accord- 
ance  with  the  ancient  law. 

(1.)  In  the  dictio  there  was  no  interrogation,  and  apparently  no  particular  form  of 
words. 

(2. )  Any  one  oould  promise  a  dot  by  stipulation,  but  certain  persons  only  could  use 
the  dictio  ;  namely,  the  woman  about  to  be  married,  her  father  or  other  ascendant  in 
the  male  line,  or  her  debtor  by  her  order.     (Ulp.  Frag.  6,  2.) 

(3.)  Astipulation  might  be  conditiona] ;  the  dictio  oould  not  be  conditional  nor 
suspended  for  a  term  {non  recipit  diem  vd  coruUtionem),     (D.  23,  8,  48,  pr.) 

ObligcUio  Operarum  was  another  verbal  promise  sanctioned  by  the  law.  An  account 
of  it  will  be  found  under  the  head  of  Freedmen  (Div.  IT.,  Libertint). 

UL—ExPENSiLATio,  or  Nomina  Transcriptitia. 

In  the  old  times  of  republican  simplicity,  the  Romans 
displayed  a  religious  exactness  in  keeping  their  household 
accounts.  The  custom  was  to  jot  down  each  day  the  items 
of  income  and  expenditure  as  they  occurred  (adver8aria)y  and 
to  transfer  these  once  a  month  to  a  permanent  book,  called 
Codex  or  Tabulae  accepti  et  expensi.  (Cic.  Pro.  Rose.  Com.  1,1.) 
The  daily  entries  {adversaria)  were  made  without  order,  and 
were  soon  rubbed  out ;  the  codea  was  well  arranged,  like  a  ledger. 
(Cic.  Pro.  Rose.  Com.  3,  6.)  Whether  the  temporary  entry  in  the 
day-book  was  sufficient  to  support  an  action  on  contract  is  not 
certain ;  but  an  entry  in  the  codex  charging  another  as  owing 
a  sum  of  money  was  a  formal  investitive  feet,  and  gave  the 
person  making  the  entry  a  right  in  personam  for  the  amount. 
It  was  not  necessary  that  prior  to  the  entry  any  sum  should 
have  been  due ;  it  was  enough  if  the  intending  debtor  consented 
to  the  entry.  Theophilus  gives  us  one  form  in  which  the 
entry  was  made.^ 

The  entry  in  the  codex  served  the  same  purpose  as  the 
interrogative  form  in  stipulation.  It  created  a  contract;  it 
was  not  merely  evidence  that  a  contract  existed.  If  an  action 
were  brought  for  the  money,  the  judge  could  not  go  beyond 
the  writing ;  if  the  sum  were  entered,  it  must  be  paid.    Hence, 

^  "  Centum  aureot,  quot  miM  ex  cauta  locationis  debet,  expentot  tibi  tuli  f  Expensos 
mihi  tulittu"—{Theoph,  ad  J.  3,  21,  pr.) 
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i^  on  the  promise  of  a  loan,  an  intending  debtor  allowed  such 
entry  to  be  made  in  the  codex  of  his  creditor,  he  could  not 
refuse  payment  on  the  ground  that  he  had  never  received  the 
money.  Writing  that  was  mere  evidence  of  a  pre-existing 
contract  was  called  nomiiia  arcaria. 

The  case  is  different  with  the  entries  called  nomina  arcaria;  for  in  them 
the  obligation  is  made  by  acts  {re\  not  by  writing ;  since  they  hold  good 
only  if  the  money  is  actually  counted  out.  This  counting  of  the  money 
makes  an  obligation  re.  We  shall  therefore  be  right  to  say  that  arcaria 
nomina  do  not  make  an  obligation,  but  afford  evidence  that  an  obligation 
has  been  made.    (G.  3,  131.) 

Hence  it  is  wrong  to  say  that  by  arcaria  nomina  even  aliens  come  under 
an  obligation,  for  they  come  under  it  not  by  reason  of  the  entry  in  itself,  but 
because  the  money  is  counted  out.  This  kind  of  obligation  belongs  to  the 
yus  Gentium,     (G.  3,  132.) 

In  the  case  put  by  Gains,  the  obligation  to  restore  the  money 
lent,  as  will  be  seen  presently,  arose  from  the  actual  lending, 
and  not  from  the  written  attestation  ;  so  that  if  the  latter  had 
not  existed,  the  obligation  would  still  have  been  perfect.  It 
was  usual  to  commit  stipulations  to  writing  in  the  time  of 
Cicero  (Top.  25 ;  Rhet.  2,  9),  but  the  obligatory  force  of  the 
transaction  was  not  altered.  It  was  the  stipulation  that  gave 
rise  to  the  action,  not  the  writing,  which  was  merely  evidence. 

The  question  has  been  asked,  whether  an  entry  in  the 
books  of  the  creditor,  without  the  knowledge  or  consent  of 
the  debtor,  made  an  experiBilatio  ?  But  the  answer  should  not 
be  doubtful.  It  is  absurd  to  suppose  that  one  man  could  make 
another  his  debtor  by  contract  without  his  consent.  K  that 
had  been  allowed,  it  would  have  put  all  the  honest  men  in 
Rome  at  the  mercy  of  the  knaves.  There  is  no  exception  to 
the  rule,  that  there  can  be  no  contract  without  consent.  No 
doubt  could  exist  upon  this  point,  but  for  another  and  very 
different  question, — Whether  an  entry  in  the  books  of  the 
debtor  similar  to  the  entry  in  the  books  of  the  creditor  was 
also  necessary  t  Cicero  says  it  was  the  practice  for  the  debtor 
to  make  a  corresponding  acknowledgment  in  his  own  books, 
and  adds  it  is  not  less  base  to  refrain  from  entering  what  one 
owes  to  another,  than  it  is  to  enter  as  due  from  another  what 
is  not  due.  The  absence  of  such  an  entry  in  the  books  of  a 
debtor  deprived  the  creditor  of  the  simplest  and  most  con- 
clusive proof  of  the  debtor's  assent.  But  he  was  not  shut  up 
to  that ;  and  if  he  could  show  by  other  evidence  that  the  debtor 
had  consented  to  the  written  entry,  he  was  entitled  to  succeed 
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in  his  action.  Cicero  does  not  put  the  absence  of  an  entry  in 
the  debtor's  books  higher ;  it  is  merely  evidence  worth  little  or 
much,  according  to  the  character  of  the  alleged  debtor. 

The  Expenailatio  could  not  be  conditional.  It  purported  to 
be  a  statement  of  a  sum  actually  due,  and  consequently  the  debt 
could  not  depend  on  the  happening  of  any  future  event,  or 
be  suspended  till  a  future  day.     (Vat.  Frag.  329.) 

If  we  had  only  the  text  of  Gains,  a  serious  doubt  would  arise 
whether  the  expensilatio  was  really  an  original  means  of  creating 
rights  in  personam^  or  only  a  mode  of  novation.  (See  Postea, 
Novatioy  Expromissio.) 

An  obligation  is  made  by  writing,  as  in  the  case  of  transferred  entries 
(nomina  transcrtptitia\  Now  a  transferred  entry  is  made  in  two  ways, 
either  from  thing  to  person,  or  from  person  to  person.  From  thing  to 
person,  if  what  you  ow€  me  by  reason  of  sale,  or  hire,  or  partnership,  I  set 
down  as  paid  out  to  you.  From  person  to  person,  as  when  what  Titius 
owes  me  I  set  down  as  paid  out  to  you,  supposing,  that  is,  that  Titius  has 
offered  me  you  as  a  debtor  in  his  room.    (G.  3, 128-130.) 

If  these  were  the  only  uses  of  the  eapensilalioy  it  would  not 
rank  as  an  original  mod«  of  creating  an  obligation.  But  a 
case  related  by  Valerius  Maximus  (viii.  2,  2)  shows  that 
although  perhaps  it  was  usually  employed  for  the  purpose  of 
novation,  it  was  not  always  so.  C.  Visellius  Varro,  being 
dangerously  ill,  allowed  a  woman  (Otaciha),  vrith  whom  he 
had  been  living,  to  put  down  in  her  books  a  sum  of  300,000 
sesterces  as  due  by  him  {expensa  ferri  sUn  passus  est),  with  the 
intention  that  if  he  died  she  should  claim  that  sum  from  his 
heirs.  Visellius  recovered,  and  was  sued  by  Otacilia  for  the 
money.  C.  Aquilius  Gallus  (Praetor,  B.O.  65),  after  consulting 
with  the  leading  men,  refused  the  claim  on  the  ground  of 
immoral  consideration  {Khidinosa  liberalitas),  not  because  there 
was  no  pre-existing  obligation.  This  case  shows  that  an  obli- 
gation might  be  created  by  entry  in  the  codex. 

Chiroqrapha,  Synorapeae. — The  codtx  was  already  becom- 
ing obsolete  in  the  time  of  Cicero,  and  long  before  Gains  it  had 
disappeared,  except  perhaps  in  the  case  of  bankers  or  money- 
lenders (argentarit) ;  and  the  nomina  tramfcriptiiia  consisted  of 
detached  written  affirmations  and  acknowledgments  of  debt. 

A  Chirographum  was  kept  by  the  creditor  only,  and  was  signed 
by  the  debtor. 

Syngraphae  were  signed  by  both  parties,  and  preserved  for 
both. 


Digiti 


ized  by  Google 


EXPENSILATIO,  OR  NOMINA  TRANSCRIPTITIA.        295 

These  forms  of  contract  were  of  Greek  origin,  as  they*  names 
indicate.  They  were  both  in  common  use  in  the  time  of  Cicero, 
and  the  syngraphae  were  known  as  early  at  least  as  the  second 
Pnnic  War  (B.O.  210). 

What,  then,  was  the  relation  between  the  codex  and  the 
chirographa  and  syiiffraphae  that  coexisted  with  it  ? 

The  codex,  like  the  atipulatio,  originated  in  Roman  cns- 
toms;  and  therefore,  like  the  stipulation  it  was  confined  to 
Roman  citizens.  But  just  as  the  stipulatio  was  extended  by 
admitting  new  terms  not  consecrated  by  age  for  the  exclusive 
use  of  citizens,  such  as  fidepromitto,  fidyubeo,  do,  facio,  so  the 
written  contract  was  extended  to  aliens  under  a  changed  name. 
It  was  disputed  whether  aliens  could  use  the  nomina  transcript 
titioy  and  the  utmost  stretch  of  liberaKty  was,  that  they  might 
use  them  for  novatio  only,  not  for  expromissio. 

Whether  aliens  incur  an  obligation  by  transferred  entries  is  justly  ques- 
tioned. For  such  an  obligation  seems  in  a  way  to  belong  to  the  jus  civile; 
and  so  Nervaheld.  But  Sabinus  and  Cassius  thought  that  if  the  entry  trans- 
ferred is  from  thing  to  person,  then  aliens  too  are  bound  ;  but  if  from  person 
to  person,  that  they  are  not.    (G.  3,  133.) 

The  alieiiB  were,  however,  put  on  complete  equality  with  citizens  by  borrowing  &om 
the  Greeks  the  written  contract  conunon  to  them. 

Besides,  an  obligation  by  writing  can  be  made  by  bonds  and  indentures 
{chirographa,  syngraphae)  ;  that  is,  when  a  man  gives  a  written  acknow- 
ledgment of  the  debt  or  promise  to  pay — ^provided,  however,  that  this  does 
not  make  a  stipulation.  This  kind  of  obligation  is  peculiar  to  aliens. 
(G.  3,  134.) 

It  has  been  doubted  whether  by  these  chirographa  a  new  obligation  could  be  created, 
or  whether  they  were  simply  written  evidence  of  an  existing  contract.  This  latter 
view  is  inadmissible,  unless  we  suppose  that  the  language  of  Gains  is  inaccurate.  He 
aasomes  that  there  is  only  the  writing,  and  not  a  stipulation ;  and  that  the  writing 
alone  sufficed  to  constitute  an  obligation.  We  may,  therefore,  regard  the  chirographa 
and  syngraphae  as  the  exact  equivalents  of  the  nomina  transcriptitia ;  they  were  to 
afiens  what  the  latter  were  to  citiasens. 

The  remedy  of  a  creditor  by  expentikOio  was  the  co*dicHo  oarti, 

Ca  VTIO. — Formerly  an  obligation  was  made  by  writing,  or  by  entries 
{nomina),  as  the  phrase  was.  But  these  entries  are  not  now  in  use.  Plainly, 
however,  if  a  man  gives  a  written  acknowledgment  of  a  debt,  though  the 
money  has  not  been  paid  over,  he  caimot  meet  it  by  the  plea  (exceptio)  that 
the  money  has  not  been  paid,  if  a  long  time  has  dapsed.  This  has  been 
settled  very  often.  So  it  happens,  as  even  at  the  present  day,  that  he  is  bound 
by  the  writing,  while  he  cannot  complain ;  and  from  that  writing  arises  a 
condictio,  though  there  was  no  obligation  made  by  words.  By  long  time 
in  this  exceptio  the  imperial  constitutions  formerly  understood  any  time 
running  up  to  five  years.    But  that  creditors  might  not  be  too  long  exposed 
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to  the  chance  of  being  defrauded  of  their  money,  a  constitution  of  ours  has 
narrowed  the  time,  so  that  an  excepHo  of  this  sort  cannot  be  brought  after 
the  lapse  of  two  years  at  most    (J.  3,  21,  pr.) 

A  caviio  was  merely  a  written  acknowledgment  of  a  loan, 
and  was  not  conclusive  of  the  receipt  of  the  money  by  the 
borrower ;  and,  what  would  scarcely  be  expected,  the  burden 
of  proving  the  delivery  of  the  money  to  the  debtor  rested 
entirely  on  the  creditor,  if  the  debtor  denied  the  receipt. 
(C.  4,  30,  3;  C.  4,  30,  1.)  Justinian,  however,  in  this  respect, 
gave  some  compensation  to  the  creditor  by  subjecting  the 
debtor  to  a  payment  of  twice  the  amount  of  the  loan  if  he 
falsely  denied  his  own  writing  or  the  receipt  of  the  money. 
(Nov.  18,  8.)  The  cauiio  does  not,  therefore,  rank  as  a  Uteral 
contract ;  and  Justinian  rightly  says  that  the  Hteral  contract 
did  not  exist  in  his  day. 

Was  there  any  historical  connection  between  the  true  literal 
contract  (eapensilatioy  ckirographa^  or  syngraphae)  and  the  cauiio  f 
The  point  is  obscure,  but  some  light  may  be  thrown  upon  it  by 
considering  what  was  the  exact  difference  between  chirographa 
and  cautio.  The  essence  of  the  chirograph  was  its  constituting 
an  obligation  by  its  own  inherent  strength ;  the  cautio  was  mere 
waste  paper  but  for  the  pre-existing  contract  of  loan,  of  which 
it  was  the  evidence.  The  difference  was  great,  but  still  there 
was  an  easy  descent  from  the  ancient  to  the  modem  form. 
After  AquiKus'  Praetorship  a  fraudtdent  chirograph  was  void. 
Thus,  if  a  debtor  were  induced  to  give  a  chirograph  to  a 
person  that  alleged  he  had  deposited  money  with  another  for 
his  use  as  a  loan,  and  no  such  deposit  had  been  made,  the 
chirograph  would  have  been  rendered  worthless  by  the  plea 
of  fi*aud.  I^  however,  the  allegation  of  the  creditor  was  not 
that  he  had  deposited  the  money,  but  that  he  would  do  so,  say 
the  day  after  the  chirograph  was  signed,  it  would  probably 
have  been  difficult,  if  not  impossible,  to  employ  the  defence  of 
fraud.  The  difficulty  of  urging  this  plea  lay  in  the  fact  that  a 
chirograph  was  perfectly  valid  although  there  was  no  valuable 
consideration,  and  therefore  the  mere  fact  that  the  money  had 
not  been  lent  wotdd  not  of  itself  have  vitiated  the  obligation. 
Still,  if  a  creditor  did  not  give  the  money  for  which  he  had  got 
a  chirograph,  and  afterwards  sued  the  debtor  on  the  writing, 
he  was  dishonest,  at  least  in  bringing  the  action,  if  not  in 
getting  the  chirograph.  This  seems  recognised  in  a  constitu- 
tion of  Antoninus  (C.  4,  30,  3),  who  speaks  of  the  plea  of  fraud 
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as  substantially  identical  with  the  plea  of  non  numeratae  pecuniae 
(that  the  money  had  not  been  paid),  (exceptio  doli  sen  non 
numeratae  pecuniae). 

But  in  order  to  give  complete  protection  to  borrowers,  it  was 
necessary  to  give  a  remedy  when  the  money  had  not  really  been 
lent,  whether  that  was  owing  to  the  fraudulent  intention  of  the 
lender  or  not.  This  was  done  by  the  exceptio  non  numeratae 
pecuniae. 

The  rule  of  law  is  the  same,  if  a  man,  by  pretending  he  will  lend 
you  money,  makes  a  stipulation  with  you,  and  then  does  not  pay  the  money. 
For  that  money  he  can  certainly  claim  from  you  ;  and  give  it  you  must,  since 
you  are  liable  under  your  stipulation.  But  because  it  is  unfair  that  you 
should  lose  your  case  on  that  ground,  it  is  held  that  you  ought  to  defend 
yourself  by  the  exceptio  that  the  money  was  not  paid  over.  The  time 
for  this,  as  has  been  written  in  an  earlier  part  of  these  books,  has  been 
narrowed  by  our  constitution.    (J.  4,  13,  2.) 

Like  all  equitable  innovations,  the  exceptio  non  numeratae 
pecuniae  was  regarded  as  an  indulgence,  and  Umited  to  loans  of 
money ;  and  at  first  it  could  be  urged  only  within  a  year.  The 
time  was  afterwards  extended  to  five,  but  finally  settled  at  two 
years  by  Justinian. 

The  cautio  thus  appears  to  have  grown  out  of  the  chirographa 
by  the  admission  within  a  limited  time  of  the  plea  that  the  con- 
sideration for  which  it  professed  to  be  granted  had  not  really 
been  received. 

It  may  be  added  that  if  the  borrower  paid  interest  or  repaid 
any  portion  of  the  loan,  he  could  not  afterwards  deny  receipt 
of  the  amount  stated  in  the  cautio.  (C.  4,  30,  4.)  Justinian, 
moreover,  extended  the  remedy  beyond  money  lent — ^namely, 
to  any  things  alleged  to  be  given  (vel  aliae  res  datae),  thereby 
considerably  enlarging  the  scope  of  the  exceptio,  and  enabling 
persons  to  contest  their  own  written  statements.    (C.  4,  30, 14.) 


Sjscomy,— EQUITABLE  CONTRACTS. 

The  group  of  contracts  said  by  Gains  and  Justinian  to  be 
made  re  introduces  a  new  class  of  considerations.  An  obliga- 
tion arises,  not  from  the  observance  of  an  ancient  form,  but 
firom  some  act  or  fact.  This  fact,  or  res,  consisted  in  the 
delivery  by  one  person  to  another  of  some  property,  with 
the  intention  of  imposing  duties  on  the  receiver.  The  formal 
contracts  are  the  offspring  of  the  jus  civile ;  the  contracts  with 
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great  infelicity  called  "  real,"  were  introduced  by  the  Praetor 
on  purely  equitable  grounds. 

l.—MuTUUM  (Loan). 
Definition. 

An  obligation  is  contracted  re^  as  by  giving  a  loan  {mutuum).  Now  a 
mutui  obligatio  arises  when  the  things  lent  are  weighed,  counted,  or  measured, 
as  wine,  oil,  com,  money,  bronze,  silver,  gold.  These  we  count,  measure,  or 
weigh,  and  so  give  them  with  the  intention  that  they  shall  become  the  pro- 
perty of  the  receivers,  and  that  at  some  future  time  we.  shall  have  returned 
to  us,  not  the  same  things,  but  others  of  the  same  nature  and  quality.  Hence 
comes  the  name  mutuumy  because  I  so  give  it  you  that  from  being  meum  it 
becomes  tuum.  From  this  contract  arises  the  action  called  condictio,  (J.  3, 
14,  pr. ;  G.  3,  90.) 

MtUuum  is  akin  to  credUum,  from  which  it  differs  only  as  the  species  from  Uie  genus. 
(D.  12, 1,  2,  3.)     Creditum  includes  other  than  fmigible  things.     (D.  12,  1,  2,  1.) 

Rights  and  Duties. 

I.  Duties  of  the  Borrower. 

In  describing  contracts  limited  to  special  subject-matter  we 
find  that  the  duties  may  be  divided  into  two  principal  classes ; 
(1.)  Those  that  are  ascribed  to  the  investitive  facts,  without 
special  agreement.  These  are  the  normal  rights  and  duties 
giving  the  special  character  to  the  contract.  (2.)  Those  duties 
that  do  not  regularly  form  part  of  the  contract,  but  may  be 
added  to  it  by  special  agreement  of  the  parties. 

1.  The  receiver  was  bound  to  restore  the  same  kind  of  things 
he  received,  equal  in  quantity  and  quality  (D.  12,  1,  3) ;  but 
not  the  identical  things.  Thus,  if  it  was  money,  he  must  restore 
the  same  amoimt,  but  not  the  same  coins.  (Frag.,  Ulp.,  Inst. 
3, 1.)  If  corn  were  given,  the  borrower  must  restore  com,  not 
wine,  or  anything  else  of  equivalent  value.  (D.  12, 1,  2.)  From 
a  text  of  Pomponius  it  would  seem  that  the  borrower  usually 
promised  to  return  as  good  as  he  got  (ut  aeque  bonum  nobis  red- 
deretur)y  but  such  a  promise  was  taken  for  granted. 

2.  By  special  agreement  the  bon'ower  might  be  required  to 
pay  interest,  not  exceeding  the  rate  allowed  by  law,  if  an 
agreement  were  made  by  stiptdation  (stipulatio) ;  or  even,  in  a 
few  exceptional  cases,  by  words,  without  the  interrogative  form 
(pactum).     (D.  22,  1,  30;  C.  4,  32,  12 ;  Nov.  136,  4.) 

Investitive  Facts. — ^No  contract  of  mutuum  existed  unless 
the  things  given  were  actually  delivered  to  the  borrower,  or 
were  in  his  possession  before  the  contract.    (D.  12,  1,  9,  9.) 
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The  things  must  be  made  the  property  of  the  borrower ;  ue.,  he 
must  have  ownership  (dominium),  and  not  mere  possession 
(possessio).  Hence,  an  owner  alone  can  give  things  by  way  of 
mtUuum^  although  a  mere  possessor  can  give  things  so  as  to 
create  other  real  contracts.     (D.  12,  1,  2,  4.) 

This  contract  might  be  conditional,  like  stipulation.  (D.  12, 
1,7;  D.  12,  1,8.) 

Special  JJjpSTRiCTiON  on  Mutuum. — ^Persons  under  potestas 
were  prohibited  from  accepting  a  loan  (mutuum)  of  money. 

One  peculiar  reservation  is  made  in  regard  to  such  persons  ;  for  the 
Senatus  Consultum  Macedonianum  has  forbidden  loans  to  persons  in  the 
poUstas  of  their  parents.  He  that  trusts  them  is  denied  an  action,  not 
only  against  the  son  or  daughter,  grandson  or  granddaughter,  in  person  (and 
that  whether  still  in  potestate,  or  now  become  sui  juris  by  the  death  of  the 
parent  or  by  emancipation),  but  also  against  the  father  or  grandfather, 
whether  he  has  the  descendants  still  in  potestate  or  has  emancipated  them. 
The  reason  of  this  provision  by  the  Senate  was,  that  often  sons,  loaded 
with  debt  for  borrowed  moneys,  which  they  used  to  spend  in  extravagance, 
plotted  against  their  parents'  lives.    (J.  4,  7,  7.) 

This  enactment  passed,  according  to  Tacitus,  in  the  reign  of 
Claudius  (Ann.  11,  13),  or,  according  to  Suetonius,  in  the  reign 
of  Vespasian  (Vesp.  11),  derived  its  name  either  fromMacedo,  a 
well-known  usurer ;  or  from  Macedo,  a  young  debauchee,  whose 
crimes  had  drawn  the  attention  of  the  Senate  to  the  perils 
arisiug  from  spendthrift  children.  The  words  of  the  enact- 
ment are  contained  in  D.  14,  6,  1.^  "  It  is  determined  that  no 
one  that  has  given  money  on  loan  to  a  fHivsfamiliaa,  to  be  paid 
even  after  the  death  of  the  parent  in  whose  power  he  is,  shall 
be  given  any  action  or  claim,  that  so  these  money-lenders  of 
the  worst  sort  may  know  that  no  filivsfamilias  can  contract  a 
debt  that  will  be  good  in  the  event  of  his  father's  death." 

In  form  it  did  not  make  the  loan  null  and  void,  but  only 
refused  an  action  to  the  lender.  Hence,  if  the  loan  were 
repaid  without  action  brought,  the  money  could  not  be  re- 
covered on  the  plea  that  it  was  not  due.    (D.  12, 1,  26,  9.) 

The  Act  applied  to  loans  of  money,  but  in  other  respects  left 
the  capacity  of  persons  imder  potestas  to  contract  perfectly  un- 
restricted. Thus,  a  son  cotdd  buy  or  sell,  or  let  or  hire,  and  if 
the  obUgations  so  arising  were  changed  into  a  loan  (mutuum), 

^  **Plaeere  ne  cut,  qui  filiofamilicts  mutuam  ptcuniam  dedistetf  etiam  pott  mortem 
partntu  (jiu  eujus  in  poUstaie  fuistet  actio  petOioque  daretur :  ut  scirent  qui  pesgimo 
exemplofenerarent,  ntUiiw  poise  JUitfamUiat  honum  nomen  expeetata  patria  morte  fieri, " 
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it  was  still  valid  (D.  14,  6,  3,  3),  nnless  the  sale  or  luring  were 
merely  a  pretext  to  evade  the  statute.     (D.  14,  6,  7,  3.) 

Exceptions. 

(1.)  A  son  {filiasfamiliaa)  could  borrow  upon  his  peculium^ 
and  to  the  extent  of  it,  without  exposing  himself  to  the  dis- 
abilities of  the  statute.  The  statute  prevented  him  borrowing 
upon  the  strength  of  his  expectations  from  his  father.  (D.  14, 
6,1,3;  D.  14,  6,  2.) 

(2.)  The  loan  was  valid  if  it  were  contracted  with  the  fctther's 
consent  (D.  14,  6,  12 ;  C.  4,  28,  4),  or  received  his  subsequent 
ratification.  (C.  4,  28,  7.)  If  the  father  paid  any  portion  of 
the  loan,  his  consent  was  conclusively  presumed.  (D.  14,  6, 
7, 15.) 

(3.)  When  the  loan  was  made  for  the  benefit  of  the  fether's 
estate ;  ue.  if  it  was  made  by  the  son  with  the  intention  of 
making  his  father  the  real  debtor.     (D.  14,  6,  7,  12.) 

(4.)  When  the  loan  was  proper  or  necessary. 

A  son,  being  abroad,  could  borrow  to  pay  such  things  as  his  father  was  accustomed 
to  allow  him  for  his  education  or  official  dudes.     (C.  4,  28,  5.) 
A  son  might  also  borrow  to  pay  a  legal  debt.     (D.  14,  6,  7,  14.) 

(5.)  The  loan  was  valid  also  when  the  lender  was  mistaken 
or  misled  as  to  the  status  of  the  borrower,  provided  the 
mistake  was  such  as  a  reasonably  careful  man  might  make;  and 
was  not  an  error  in  law.  (D.  14,  6,  3.)  If  the  borrower  declared 
he  was  a  paterfamilias,  it  was  enough  (C.  4,  28,  1),  imless  the 
lender  either  knew  or  might  have  known  that  he  was  not 
(D.  14,  6,  19.) 

Reiiedt. — ^The  condictio  certi,  sometimes  called  actio  mutui  (C.  7, 85,  6),  or  condieUo 
ex  miUuo,  was  the  remedy.     (0.  4,  2»  7.) 

Maritime  or  Commercial  Loans. 

Definitign. — Pecunia  traje^titia  is  money  lent  with  which 
merchandise  is  bought  and  shipped  at  the  risk  of  the 
lender,  until  the  goods  arrive  at  the  port  of  destination. 
(D.  22,  2,  1.)  It  is  a  loan  of  money,  (1)  to  be  converted  into 
goods  (2)  that  are  to  be  sent  across  sea  (3)  at  the  risk  of 
the  lender. 

Rights  of  Borrower. — 1.  The  borrower  was  not  boimd  to 
repay  the  loan,  unless  the  goods  arrived  safely  at  their  destina- 
tion (D.  22,  2,  3 ;  C.  4,  33,  4) ;  or  imless  they  were  lost  by 
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other  perils  than  the  perils  of  the  sea ;  as,  e.g.^  if  they  were 
seized  by  the  exchequer  as  illicit.     (C.  4,  33,  3.) 

2.  The  interest  was  not  limited.  (Paul,  Sent.  2,  14,  3.) 
Latterly,  however,  Justinian  fixed  a  maximum  of  12  per  cent, 
per  annum.     (C.  4,  32,  26.) 

3.  Usually  the  borrower  was,  by  special  agreement,  bound  to 
pay  the  expenses  of  a  slave  sent  to  collect  the  money  if  it  were 
not  repaid  within  the  time  fixed.  To  prevent  disputes,  it  was 
usual  to  fix  the  sum  per  diem  to  be  paid  to  the  slave.  (D.  22, 
2,  4,  1.) 

II.— COMMODATUM  (GRATUITOUS  LoAN). 

Definition. 

Again  he  to  whom  anything  is  given  to  be  used,  that  is  lent  free, 
comes  under  an  obligatio  re^  and  is  liable  to  an  actio  commodati.  But 
he  differs  widely  from  a  man  that  has  received  a  loan  {mutuuni)  ;  for 
the  thing  is  not  so  given  him  as  to  become  his,  and  therefore  he  is  bound 

to  restore  the  actual   thing  itself. A  thing  is  understood  to  be 

lent  free  strictly  only  if  the  thing  is  given  you  to  be  used  without  any  reward 
being  received  or  fixed.  But  if  it  is  otherwise,  and  a  reward  comes  in,  then 
the  use  of  the  thing  is  let  out  to  you  {Jocatur);  for  a  free  loan  {commodatum) 
ought  to  be  gratuitous.    (J.  3,  14,  2.) 

Ccmmodans  or  commodcUor  is  the  person  that  lends  the  thing. 

Commodataritii  is  the  borrower. 

The  commodatum  is  of  Praetorian  origin.  The  edict  runs  thus  : ' — "  The  Praetor 
says,  If  it  is  alleged  that  a  man  has  lent  another  anything  free,  I  will  give  him  a 
remedy  therefor." 

As  commodatum  consists  in  the  use  of  a  thing,  there  could  with  propriely  be  no 
commodatum  pf  things  consumed  in  the  use.  But  such  articles  might  be  given 
for  the  sake  of  show,  not  to  be  used  and  consumed  (D.  13,  6,  S,  6) ;  and  even 
money  might  be  lent  for  the  purpose  of  a  sham  payment.     (D.  13,  6,  4.) 

Usu$  and  Commodaiwm,^  In  what  respect  does  commodatumf  which  here  appears 
among  contracts,  differ  from  unu  f  In  one  respect  they  resemble  each  other.  Both 
are  gratuitous  ;  both  imply  the  absence  of  consideration  for  the  use.  But  the  differ- 
ences between  them  are  sufficiently  marked  to  justify  the  arrangement  of  the  Institutes. 

We  may,  however,  premise  what  is  not  the  difference.  The  term  of  the  edict  was 
not  "tt^"  but  *^  eommodare."  Labeo  said  use  (ums)  was  the  genus  of  which  eom- 
modalum  was  the  species :  that  use  applied  both  to  moveables  and  immoveables,  while 
commodatwn  applied  only  to  moveables.  Bat  this  distinction  Cassius  denied ;  and 
Ulpian  agrees  with  him;  adding  that  even  a  dwelling-house  might  be  the  object 
of  a  commodatum.     (D.  13,  6,  1,  1.) 

Both  ttnts  and  commodatum  effect  a  separation  between  the  ownership  and  the 
actual  enjoyment  of  property  ;  but  in  usus  the  separation  is  serious,  and  lasts  generally 
far  the  Hfe  of  the  usuary ;  in  the  case  of  commodatum  the  use  is  more  limited  and  tem- 
porary. The  usuary  had  rights  in  rem ;  he  could  sue  the  thief,  or  any  one  that  did 
damage.  A  borrower  {commodaiarius)  could  not  sue  the  person  that  damaged  the 
article  borrowed  (D.  9,  2,  11,  9);  and  although  he  could  sue  the  thief  that  stole  it>  yet, 


'  Ait  Praetor :  "  Q,uod  qui$  commoda$9c  dicetur,  de  eo  judicium  ddbo.**    (D.  13,  6,  1.) 
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under  JoBtinian,  this  whb  entirely  in  the  option  of  the  owner.  The  eommodaJtaruu 
had  not  even  interdict  poBsession.     (D.  13,  6,  8.) 

Still  more  striking  is  the  difference  in  the  investitive  facts.  U»u$  was  created  by 
testament,  by  mancipatio,  by  injure  ccwio— all  recognised  modes  of  creating  ownership. 
But  uatu  could  also,  as  we  have  seen,  in  certain  oases  originate  in  contract.  Is  it  not 
the  same  with  commodatum  t  There  is  a  difference  in  the  kind  of  contract.  Whether 
the  tt»u8  arose  from  stipulation  or  not,  it  certainly  arose  from  a  promite  ;  but  the  right 
of  the  commodataritu  begins  from  the  deliver y  of  the  thing  ;  until  that  time  he  has  no 
right  whatever. 

The  external  marks  correspond  with  a  more  essential  difference  ;  in  imim,  the  Uw 
looks  to  the  interest  of  the  usuary ;  in  commodatunif  to  the  interest  of  the  lender. 
There  could  be  no  greater  mistake  than  to  suppose  that  the  law  interfered  on  behalf 
of  the  borrower  {commodatarius).  It  does  not  compel  a  man  to  give  a  loan  of  any- 
thing he  has  promised  :  it  has  no  intention  of  beneficence  towards  the  boirower  (fur  it 
must  be  borne  in  mind,  the  commodatum  is  gratuitous)  ;  but  when  a  lender  has  en- 
trusted anything  to  a  borrower,  the  Praetor  requires  that  he  shall  not  abuse  the  confi- 
dence reposed  in  him,  but  that  he  shall  return  the  property  safe  and  sound.  This  was 
the  primary  object  of  his  intervention.  The  commodatum  is,  therefore,  in  its  original 
scope,  a  unilateral  contract ;  it  imposes  duties  on  the  borrower,  but  none,  in  the 
first  instance,  upon  the  lender.  But  the  Praetor  having  once  intervened,  could  not 
stop  there.  The  borrower  might  have  been  put  to  great  and  unexpected  expense,  and 
it  would  not  be  fair  to  compel  him  to  return  the  property  without  giving  him  com- 
pensation. The  lender  must  not  expect  the  equitable  intervention  of  the  Praetor, 
unless  he  was  prepared  to  "do  equity  "  as  well  as  to  receive  it  Thus,  incidentally, 
the  lender  might  be  subject  to  duties  as  well  as  the  borrower  ;  but  the  duties  of  the 
borrower  exist  in  every  case  ;  the  duties  of  the  lender  are  occasional,  accidental,  and 
indirect.  This,  then,  is  the  first  example  of  a  departure  from  the  strict  unilateral 
contracts  of  the  civil  law:  for  even  the  **mutuum'*  was  purely  unilateral  It  is  a 
contract  unilateral  in  its  origin  and  scope,  but  which  may,  in  consequence  of  circum- 
stances that  arise,  become  bilateral. 

Rights  and  Duties. 

I.  Duties  of  the  commodatarius  =  Rights  in  personam  of  eomr- 
modaior, 

1.  To  return  the  thing  lent  in  as  good  condition  as  he 
received  it,  excepting  ordinary  tear  and  wear. 

Illustrations, 

A  horse  is  lent  for  a  journey,  the  length  of  which  is  known  to  the  lender  (conuno- 
dona).  The  distance  is  too  great,  and  the  horse  is  hurt.  The  loss  falls  on  the  lender. 
(D.  18,  6,  28.) 

A  horse  is  lent  to  go  to  battle,  and  is  killed.  The  owner  has  no  daim  against  the 
borrower  (commodtUariw),     (D.  13,  6,  5,  7.) 

2.  To  use  the  thing  for  the  use  agreed  upon.  It  is  theft,  as 
already  explained,  if  the  borrower  fraudulently  procures  the 
loan  of  a  thing  for  one  purpose  intending  to  use  it  for  a  different 
one,  or  to  use  it  in  a  manner  that  he  knows  the  lender  would 
never  have  permitted.     (J.  4,  1,  6.) 

3.  The  borrower  must  take  as  good  care  of  the  thing  lent  as 
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a  good  paterfamiliaSy  in  the  absence  of  any  special  agreement. 
(C.  6,  43,  1 ;  D.  13,  6,  5,  7 ;  D.  13,  6,  23.) 

He  that  has  received  a  loan,  if  by  any  chance  mishap  he  loses  what  he 
received — by  fire,  for  instance,  or  the  fall  of  a  house,  or  shipwreck,  or  the 
onset  of  robbers  or  foes — none  the  less  still  remains  under  the  obligation. 
But  he  that  has  received  a  thing  to  use  is  in  a  different  position.  Un- 
doubtedly, indeed,  he  is  compelled  to  show  all  possible  diligence  in  guarding 
it ;  and  it  is  not  enough  for  him  to  employ  all  the  diligence  he  usually 
employs  in  regjard  to  things  of  his  own,  if  another  person  of  greater  diligence 
could  guard  the  thing  safely.  But  for  force  too  great  for  him,  or  for  the  like 
mishaps,  he  is  not  liable,  if  only  it  was  not  by  any  fault  of  his  the  mishap 
occurred.  But  otherwise,  as  if  you  choose  to  take  what  is  lent  you  free  from 
home  with  you  and  then  lose  it  by  the  onset  of  foes  or  robbers  or  by  ship- 
wreck, there  is  no  doubt  you  are  bound  to  restore  it    (J.  3,  14,  2.) 

The  borrower,  in  the  case  of  mutuum,  became  owner  of  the  thing  lent  He  was 
boond  to  restore  not  what  he  received,  bnt  only  the  same  kind  of  thing  in  quantity 
and  quality.  His  obligation,  therefore,  did  not  depend  on  the  fate  of  the  things  com- 
mitted to  him.  These  he  could  use  or  destroy  as  he  pleased.  But  the  commodcUariut 
is  not  owner  of  the  thing  lent  to  him  :  he  has  only  the  custody  and  the  use  of  it,  and 
according  to  the  usual  rule,  accidental  loss  should  fall  not  upon  him,  but  upon  the 
owner. 

Illustrations. 

Titius  borrows  plate  from  Gaius,  saying  he  means  to  use  it  for  a  supper  to  be  given 
to  his  friends.  He  takes  it  on  a  journey.  The  plate  is  stolen  by  robbers.  Titius 
must  pay  Gaius  the  value  of  the  plate.     (D.  44,  7,  1»  4.) 

Loss  by  theft  was  considered  to  show  a  want  of  due  diligence  ;  and  accordingly  if 
the  thing  lost  were  stolen  (even  if  by  the  slave  of  the  lender),  the  borrower  was 
obliged  to  make  good  the  loss.     (D.  13,  6,  21,  1.) 

Was  the  borrower  of  a  slave  liable  if  the  slave  ran  away?  This  question,  we 
ftre  told,  gave  rise  to  much  controversy.  In  some  cases  the  liability  of  the  borrower 
was  beyond  dispute,  as  when  the  slave  was  kept  in  chains,  or  so  young  as  to  require 
looking  after,  or  the  borrower  had  specially  agreed  to  watch  him.     (D.  13,  6,  5,  6.) 

Exception. — The  borrower  was  required  to  take  good  care, 
as  nothing  more  than  a  just  return  for  the  gratuitous  benefit 
conferred  upon  him.  (D.  13,  6,  5,  2.)  Accordingly,  when  the 
lender  also  derived  a  benefit  from  the  contract,  a  less  degree 
of  care  was  required. 

Illitstrations, 

Two  friends  agree  to  give  a  joint  supper— one  taking  the  charge,  and  the  other 
supplying  the  plate.  Gains  says  in  this  case  it  was  an  opinion  of  some  jurists  that  the 
friend  in  charge  was  responsible  only  for  wilful  misconduct  (doltu),  not  for  the  want  of 
ordinary  care  {culpa) ;  but  Gaius  thinks  that  he  might  be  made  liable  as  far  at  least 
as  a  husband  was  for  his  wife's  doi  ;  i.e.,  not  for  the  care  of  a  prudent  man  (good  pater- 
famiUtu),  but  only  for  such  as  he  took  of  his  own  affairs.     (D.  13,  6,  18,  pr.) 

A  man  gives  dresses  to  his  betrothed  in  order  that  her  appearance  may  be  credit- 
able to  hioL  In  this  case,  if  the  match  goes  off,  and  the  dresses  have  to  be  returned, 
the  betrothed  is  responsible  only  for  wilful  mischief  {dolut),  because  the  dresses  are 
given  as  much  for  the  glory  of  the  intending  husband  as  for  her  gratification. 
(D.  13,6,6,  10.) 
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II.  Duties  of  Commodator  =  Rights  in  personam  of  Commo^ 
datarius, 

1.  The  lender  is  bound  to  suflfer  the  borrower  (commodatarius) 
to  enjoy  the  use  of  the  thing  according  to  the  terms  of  agree- 
ment. (D.  13, 6, 17,  5.)  This  obligation,  it  must  be  remembered, 
arises  only  when  the  thing  has  been  delivered  to  the  borrower. 

Illustrations. 

Titius  lends  to  Gaius  tablets  {pugHlares  or  codex)  in  order  that  a  debtor  of  Gaios' 
may  give  bim  a  written  security.  Titius  cannot  demand  back  the  tablets  ontil  the 
security  is  discharged.  The  reason  is  that  it  would  be  inequitable.  If  Titius  hud 
refused  the  tablets,  another  might  have  given  them,  or  witnesses  might  have  been 
procured.     (D.  18,  6,  6,  8.) 

Upon  the  same  principle,  if  Titius  gave  Gaius  a  loan  of  wood  to  repair  his  house, 
he  cannot  take  it  away  imtil  the  house  falls  down.     (D.  13,  6,  17,  6.) 

2.  The  lender  must  pay  any  extraordinary  expenses  inciured 
in  preserving  the  thing  lent.  Thus  the  money  spent  on  a  sick 
slave,  or  to  catch  a  rimaway  slave,  must  be  paid  by  the  lender. 
(Paul,  Sent.  2,  4,  1.)  But  ordinary  expense,  which  is  the 
natural  equivalent  for  the  use  of  the  thing,  must  be  borne  by 
the  borrower.  The  borrower  must,  therefore,  pay  the  food  of 
the  slaves,  and  even  expenses  for  illness,  if  they  are  small  in 
amount.  (D.  13,  6,  18,2;  Mo^.  et  Rom.  Legum  CoUat.  10, 
2,5.) 

3.  If  the  lender  has  knowingly  given  in  loan,  and  the 
borrower  imwittingly  received,  things  mischievous  or  unsuited 
to  the  purpose  for  which  they  were  lent,  he  must  pay  any 
damage  that  may  result. 

Illustrations. 

Titius  supplies  Gaius  with  rotten  wood  to  repair  his  house,  and  the  house  hXla 
down.     Titius  must  make  good  the  loss.     (D.  13,  6,  17,  5.) 

Julius  lends  vessels  to  hold  wine  or  oil,  knowing  that  they  are  leaky  or  wiU  spoil 
the  liquor.  Julius  must  pay  the  value  of  the  wine  or  oil  so  destroyed  or  lost.  (D.  18, 
6, 18,  8.) 

Maevius  gives  to  Sempronius  the  loan  of  a  thieving  slave,  who  steals  from  Sem- 
pronius.  Maevius  must  make  good  the  loss  if  he  knew,  and  Sempronius  did  not 
know,  the  slave's  character.    (D.  18,  6,  22.) 

iNVESTinvE   Fact§. 

As  in  mtUuumy  the  rights  and  duties  of  commodatum  arise 
from  the  delivery  of  the  thing  to  the  borrower.  The  bor- 
rower is  not  owner,  and  has  not  even  possession  (D.  13,  6,  8  ; 
D.  13,  6,  9.)  Hence  a  person  not  owner — even  a  thief  or 
robber — can  give  a  thing  in  commodatum.    (D.  13,  6,  15.) 
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Remedies. 

I.  To  enforce  the  duties  of  the  commodaianui. 
1.  AcUo  commodaH  directa. 

This  is  an  action  bonaefidei.     (See  Book  lY.  as  to  meaning  of  acHo  borutefidei.) 
U  t)ie  defendant  has  lost  the  thing  without  blame,  he  may  be  required  to  give 
secoritj  to  deliver  it  up  if  it  should  again  come  into  his  possession.     (D.  18,  6, 13.) 
U.  To  enforce  the  duties  of  the  commodator, 

1.  Actio  commodaH  contraria. 

At  present  no  more  need  be  said  upon  this,  than  that  everything  that  forms  a  groimd 
for  the  actio  contraria  is  a  good  defence  to  the  actio  directa  (D.  13,  6,  18,  4)  ;  and 
tiiat,  like  other  oontrariae  actiones,  it  can  be  brought,  although  the  actio  directa  may 
not  have  been  called  into  exercise.     (D.  13,  6, 17, 1.) 

2.  Actio  utUis  commodati  contraria. 

This  is  to  enforce  restitution  when  the  lender  has  carried  off  the  thing  lent  without 
the  knowledge  of  the  borrower,  and  has  sued  the  borrower  and  made  him  pay  the  value 
of  it.  This  action  is  to  compel  the  lender  to  restore  the  price  so  unjustly  obtained. 
(D.  13,6,21.) 

UL— DEPOSITUM  (Deposit). 
Definition. 

This  is  a  contract  in  which  one  person  {depositor)  gives  another 
(depositarius)  a  thing  to  keep  for  him  gratis,  and  to  return  it  on 
demand.    (D.  16,  3,  1,  8 ;  D.  16,  3,  1,  45.) 

This  contract  is  distinguished  from  mutuumy  because  the 
ownership  of  the  thing  is  not  transferred,  but  both  ownership 
and  possession  remain  with  the  depositbr.  (D.  16,  3,  17,  1.) 
It  is  distinguished  from  eommodatum  because  the  receiver  is  not 
allowed  to  use  it. 

niustrations. 

Utius  deposits  with  Gaius  10  aurei,  giving  him  permission  to  use  them  if  he  pleased. 
(Jntil  Gaius  actually  did  use  the  money,  the  contract  remained  one  of  deposit  simply. 
(D.  12,1,10;  D.  16,  3,  1,34.) 

Julius  deposits  with  Maevius  1 0  aurd^  and  afterwards  gave  Maevius  permission  to 
use  them.  If  Maevius  accepts^this  permission,  the  contract  is  changed  at  once  into 
muiuum,  although  he  does  not  actually  use  the  money.  ( D.  12,  1,  9,  9.)  The  consent 
of  both  parties  is  required  to  make  a  contract  If,  then,  Gaius  accepts  a  thing  on 
deposit,  on  the  condition  that  if  he  should  wish  to  use  it  he  may  do  so,  the  agreement 
is  anderstood  as  simply  giving  him  power  to  convert  the  contract  into  loan  at  his  own 
pleasuTe.  On  the  other  hand,  when  permission  is  afterwards  given  and  accepted,  the 
contract  is  at  once  changed,  because  an  agreement  for  use,  without  actual  use,  suffices 
to  make  a  eommodatum. 

The  c<«tract  of  deposit  belongs  to  the*  Jui  Gentium^.  The  words  of  the  edict 
are: — 

The  Praetor  says  :  "  If  a  deposit  is  made  not  in  consequence  of  a  sudden  outbreak, 
or  fire,  or  fall  of  house,  or  shipwreck,  the  remedy  shaU  be  for  the  loss  simply.  But  if  in 
consequence  of  the  events  above  named,  double,  if  the  action  is  brought  against  the 
depositee  in  person.     If  it  is  brought  against  his  heir,  and  it  is  affirmed  that  the  loss 
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was  due  to  wilf u]  wrongdoing  of  the  deceased,  the  remedy  shall  be  for  the  loss  simply  ; 
but  if  of  the  heir,  for  double  the  amount."  ^ 

When  the  deposit  was  made  in  consequence  of  fire  or  shipwreck,  &o.,  it  was  said  to  be 
made  from  compulsion  or  distress  (neceMaritem,  nUserahile). 

Rights  and  Duties. 

I.  Duties  of  Depositarius  =  rights  in  personam  of  depositor, 
A.  In  the  Absence  of  Special  Agreement. 
1.  To  keep  the  thing  safe. 

He  is  liable  only  for  acts  of  wilful  fraud  ;  but  on  the  score  of  fault— that  is, 
of  sloth  or  negligence — he  is  not  liable.  He  is  not  answerable,  therefore, 
although,  through  his  want  of  diligence  in  guarding  it,  the  thing  is  lost  by 
theft.  For  he  that  gave  a  negligent  friend  a  thing  to  guard,  ought  to  ascribe 
the  loss  to  his  own  easy-going  ways.    Q.  3,  14,  3.) 

The  contract  of  deposit  is  for  the  benefit  of  the  depositor 
alone,  and  therefore  the  depositarius  is  responsible  only  for 
wilful  destruction  of  the  thing  or  extteme  negligence.  The 
reason  mentioned  by  Justinian  can  hardly  be  supported,  because 
in  mandatum,  which  was  a  gratuitous  contract,  and  in  some 
respects  scarcely  to  be  distinguished  from  deposit,  a  higher 
degree  of  care  was  exacted.  The  contrast  is  with  commodatum, 
where  the  benefit  of  the  contract  was  entirely  for  the  borrower, 
although  the  lender  also  might  have  an  advantage,  if  he  gave 
the  use  of  the  thing  in  order  to  induce  some  one  to  take  better 
care  of  it.  (Mos,  et.  Rom.  Legum  Collat.,  10,  2,  1 ;  10,  2,  2 ;  D. 
13,  6,  5,  2.) 

Illitstrations, 

A  slave  deposits  a  plate  with  Gaius.  Gains,  thinking  Titios  to  be  the  master  of  the 
slave,  gives  it  up  to  him.  The  true  owner  has  no  remedy  against  Gains,  who  acted 
honestly,  although  in  mistake.     (D.  16,  S,  1,  32.) 

Titius  deposits  some  plate  with  Gaius^  and  dies,  leaving  several  heirs.  Certain  of 
the  heirs  demand  the  plate.  Gains  was  advised  that  the  best  course  was  to  go  bef<M^ 
the  Praetor  and  obtain  an  order  for  the  delivery  of  the  plate.  But  even  if  Gains  did 
not  take  that  precaution,  and  gave  up  the  plate  to  the  demandants  without  any  inten- 
tion of  prejudicing  the  other  heirs,  he  was  not  liable  to  them.     (D.  46,  3,  81, 1.) 

A  testament  is  deposited  for  safe  custody  with  Titius,  who  reads  the  contents  aloud 
to  his  neighbours.  This  is  gross  negligence  {culpa  lata);  or,  if  done  maliciously,  (2o2u«/ 
and  in  the  latter  case  the  depotUarius  was  exposed  to  the  actio  inj-wriarum  as  weU. 
(D.  16,  3, 1,  88.) 

Sempronius  deposits  plate  with  Gains,  and  Gains  deposits  it  with  Titius.  Titius 
by  his  ddiLB  causes  the  loss  of  the  plate.  Gaius  is  not  responsible  for  the  loss,  but  is 
bound  to  give  Sempronius  his  right  of  action  against  Titius.     (D.  16,  8,  16.) 

*  Pra^Uyr  ait :  "  Quod  neque  tumuUua  neque  incendii  neque  ruituie  neque  naufrctgii 
causa  deposUum  Ht,  in  simplum,  [er]  earum  autem  rerunit  quae  supra  comprehensae 
suntj  in  ipsum  in  duplum,  in  heredem  ejus,  quoddolo  malo  (jus  factum  esse  dicetur  qui 
mortuus  sit,  in  simplum,  quod  ipsius^  in  duplum  judicium  daho"    (D.  16,  3, 1, 1.) 
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A  aUve  belonging  to  UtiTiB  gives  Qaius  monej  to  pay  to  Titius  for  his  niamimliwion. 
Gaius  pays  the  money.  Is  he  liable  to  Titius  to  restore  the  money  deposited,  because 
a  deposit  by  the  slave  is,  in  law,  a  deposit  by  the  master  ?  If  (xaius  informed  Titius 
with  what  porpose  the  money  was  deposited  with  him,  Titius  has  of  course  no  ground 
of  complaint.  But  if  Gkuus  paid  the  money  as  if  it  were  his  own,  he  is  liable  to  make 
good  the  deposit;  for,  in  point  of  fact,  he  has  not  returned  it ;  it  is  one  thing  to  return 
a  deposit,  uid  another  to  give  a  thing  as  from  oneself.     (D.  16,  3,  1,  33.) 

2.  The  depositarius  must  not  use  the  thing.  Such  a  use  may 
amount  to  a  theft  of  the  use,  or  may  merely  subject  the 
depositarius  to  payment  of  interest.     (C.  4,  34,  3 ;  C.  4,  34,  4.) 

3.  If  without  his  fault  the  depositarius  loses  the  thing 
deposited,  he  must  give  the  depositor  all  his  rights  of  action 
against  the  person  by  whom  the  loss  was  caused.  (D.  16,  3, 16; 
D.  16,  3,  1,  47 ;  D.  16,  3,  2 ;  D.  16,  3,  3 ;  D.  16,  3,  4.) 

4.  To  return  the  thing  on  demand,  with  all  its  produce  and 
accessions,  and  without  making  any  charge.  (D.  16,  3,  1,  45 ; 
D.  16,  3,  1,24;  D.  16,  3,  84.) 

Further,  he  with  whom  anything  is  deposited  incurs  an  obligatio  re^ 
and  is  liable  to  an  actio  deposiH.  For  by  it  he  is  bound  to  restore  the  thing 
he  received.    (J.  3,  14,  3.) 

H  the  depositaritis  is  in  a  position  to  return  the  thing  on 
demand,  and  refuses,  he  must  pay  interest.  (Paul,  Sent.  2,  12, 
7 ;  C.  4,  34,  2.) 

B.  By  Special  Agreement. 

I.  It  was  not  unusual  to  make  an  agreement  that  the 
depositarius  should  take  as  much  care  of  the  thing  deposited 
as  a  good  paterfamilias.  (D.  16,  3,  1,  35 ;  D.  16,  3,  1,  6.)  In 
some  cases  the  depositanvs  might  be  responsible  even  for 
accidental  loss. 

Illustration, 

Utins  wishes  to  buy  an  estate  with  borrowed  money,  but  does  not  wish  to  raise  the 
money  nntil  the  sale  is  accomplished.  Gains,  who  wants  to  lend,  and  is  obliged  to 
go  abroad,  leaves  him  the  money  on  condition  that  if  the  purchase  is  made  the  money 
shall  be  a  loan.  In  this  case,  accidental  loss  of  the  money  falls  on  Titius.  (D.  12, 
1,  4,  pr.) 

II.  Duties  of  depositor  =  righta  in  personam  of  depositarixAS. 

1.  The  depositor  must  pay  all  the  expenses  incident  to  the 
custody  of  the  thing,  as  the  food  of  slaves  (D.  16,  3,  23;  Mos. 
et  Rom.  Legum  Collat.,  10,  2,  5),  or  the  expense  of  carrying 
anything  to  the  place  where  it  is  to  be  deUvered.  (D.  16,  3, 
12,  pr.;  D.  16,  3,  12,  1.) 

2.  He  must  make  good  all  damage  caused  by  the  thing 
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deposited,  if  he  knew  that  it  was  likely  to  cause  damage ;  as, 
for  example,  a  slave  given  to  stealing.     (D.  13,  7,  31.) 

Investitive  Facts.  —  As  in  the  other  contracts  re,  the 
investitive  fact  is  the  delivery  of  a  thing,  not  mere  consent. 
Hence  a  written  instrument  attesting  a  deposit  has  no  value 
if  the  thing  has  not  actually  been  delivered.     (D.  16,  3,  26,  2.) 

Remedies. 

].  To  enforce  the  duties  of  the  depotitariu*, 

1.  Actio  depositi  directa. 

1°.  Damages.  By  the  law  of  the  XII  Tables,  a  penalty  of  twofold  the  value  of 
the  thing  was  given  against  a  depositary  who  did  not  return  the  thing  deposited  ; 
but  by  the  Praetor,  the  double  penalty  was  retained  only  when  the  deposit  was  compul- 
sory.    (.Paul,  Sent.  2,  12,  11 ;  D.  16,  8,  18.) 

2°.  Condemnation  brought  infamy  (infamUa)  on  the  depotitoHiU,  (C.  4, 34,  10;  Mos. 
et  Rom.  Legum  CoUat,  10,  2,  4.)    (See  as  to  Infamia^  postea.) 

3°.  It  is  an  action  bonaejidei-  (D.  16,  3,  1,  28.)  But  no  set-off  was  allowed  ;  the 
deposUa/riua  must  restore  the  thing  without  deduction  of  what  the  depotUor  may  owe 
him.     (Paul,  Sent.  2,  12,  12  ;  C.  4,  34,  11.) 

4^  The  oath  of  the  plaintiff  as  to  the  value  of  the  thing  deposited  is  taken.  (D.  16, 
8,  1,  26.) 

6",  Although  this  action  is  of  Praetorian  origin,  the  contract  of  deposit  is  of  older 
date,  and  was  enforced  by  an  action  of  the  civil  law ;  and  hence  this  action  is  not 
limited  to  one  year,  but  is  perpetual,  subject  to  the  general  rules  of  prescription. 

2.  AcUo  utilia  depositi  directa. 

This  is  the  action  brought  by  a  person  to  whom  the  depositor  has  given  his  right  of 
restitution  (C.  3,  42,  8) ;  or  by  the  depositor  against  a  person  with  whom  the  depositartuM 
has  deposited  the  thing.     (Paul,  Sent.  2,  12,  8.) 

IT.  To  enforce  the  duties  of  depodtor, 

1.  Actio  depositi  contra/ria,  regarding  which  nothing  special  is  to  be  noted. 

PiQNUS. — In  the  Institutes,  pledge  (pignus)  is  included  among 
the  contracts  re.  But  in  this  work  it  has  been  placed  among 
the  other  forms  of  mortgage. 


lY.—MANDATUM. 

Definition. 

Mandate  is  a  contract  in  which  one  person  (is  qui  mandatum 
suscipity  mandatarius)  promises  to  do  or  to  give  something,  with- 
out remuneration,  at  the  request  of  another  {mandator  or  man- 
dans),  who,  on  his  part,  undertakes  to  save  him  harmless  from 
all  loss. 

Lastly,  we  must  know  that  a  mandate  {mandatum),  unless  gratuitous, 
ceases  to  be  a  mandate,  and  passes  into  business  of  another  kind.  For  if 
payment  is  settled  on,  it  is  at  once  a  case  of  letting  and  hiring.    And  (to 
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speak  generally)  in  all  cases  where  the  business  contract  is  one  of  mandate 
or  deposit,  if  the  duty  is  undertaken  without  payment,  the  fact  that  payment 
comes  in  transforms  the  contract  into  one  of  letting  and  hiring.  If,  there- 
fore, you  give  clothes  to  a  fuller  to  clean  and  do  up,  or  to  a  tailor  to  mend, 
without  settling  on  or  promising  a  payment,  the  actio  mandaii  is  open  to 
you.    Q.  3,  26,  13  ;  G.  3,  162.)    t^  «J^<ac*;^   j^ion..^  ^^^^^  .  J.  jiT  .  xx>»M.ilt 

Mftndate  is  the  ooly  gratuitous  consensual  contract.  In  no  other  consensnal  con- 
tract was  a  promise  without  consideration  binding :  but  the  peculiarity  of  mandate  is, 
it  exists  only  when  there  is  no  consideration. 

The  gratuitons  nature  of  the  contract  began  to  be  felt  as  an  inconvenience  ;  and 
although  strictly,  payment  could  not  be  recognised,  yet  a  sum  might  be  agreed  upon  to 
be  paid  as  a  honorarium  (D.  17,  1,  6)  $  and  even  a  salary  might  in  later  times  be  paid. 
But  it  could  be  recovered  only  by  special  action,  and  was  not  recognised  as  an  element 
in  the  mandate.     (C.  4,  85,  17  ;  D.  17,  1,  66,  3.) 

A  mandate  may  exist  either  for  our  own  sake  or  for  some  third  person's. 
For  I  may  give  you  a  mandate  to  manage  business  either  for  me  or  for  some 
third  person,  and  in  both  cases  there  will  be  an  obligatio  mandati^  and  we 
shall  be  liable  to  one  another  in  turn, — I  for  your  expenses,  you  to  act  in  all 
good  faith  toward  me.    (G.  3,  155.) 

The  contract  of  mandate  is  formed  in  five  ways.  For  the  mandate  is 
given  you  either  for  the  giver's  sake  only,  or  for  his  and  yours,  or  for  that  of 
some  third  person  only,  or  for  the  sake  of  the  giver  and  some  third  person, 
or  for  your  sake  and  that  of  some  third  person.  But  if  it  is  for  your  sake 
only  that  the  mandate  is  given  you,  it  is  superfluous.  [For  what  you  were 
going  to  do  for  your  own  sake,  and  acting  on  your  own  opinion,  you  will  not 
be  r^^rded  as  doing  as  the  result  of  a  mandate  from  me.]  No  obligation, 
therefore,  arises  out  of  it,  nor  any  actio  mandati  between  you.  (J.  3,  26,  pr.; 
G.  3,  156.) 

It  is  for  your  sake  only  that  a  niandate  comes  in  ;  if,  for  instance,  a  man 
gives  you  a  mandate  to  invest  your  money  in  the  purchase  of  land  rather  than 
to  put  it  out  at  interest,  or  vice  versa.  Now  a  mandate  of  this  sort  is  rather 
a  piece  of  advice  than  a  mandate,  and  therefore  is  not  obligatory  ;  for  no 
one  incurs  an  obligatio  mandati  by  giving  advice,  even  though  it  turns  out 
ill  for  him  to  whom  it  is  given.  For  each  man  is  free  to  search  out  for  him- 
self whether  the  advice  is  good.  If,  therefore,  you  have  money  lying  idle  by 
you  at  home,  and  some  one  urges  you  to  buy  something  with  it  or  to  lend  it 
out,  even  though  such  buying  or  lending  turns  out  ill  for  you,  he  is  not  liable 
to  you  in  an  actio  mandati.  And  so  much  so  that  it  has  been  questioned 
whether  he  that  has  given  you  a  mandate  to  lend  money  at  interest  to  Titius 
is  liable  to  an  actio  mandati.  But  Sabinus'  opinion  lias  prevailed  that  the 
mandate  in  this  case  is  obligatory,  for  [the  mandate  was  not  a  general 
one  to  lend  money  on  interest,  but  a  special  order  to  lend  it  to  Titius,  and] 
yoa  would  not  have  lent  it  to  Titius  but  for  this  mandate.  (J.  3,  26,  6 ; 
G-  3>  1 56?  ^  restored.) 

The  obligation  of  a  mandator — %,€,,  of  the  person  making  the  request — was  to  save 
the  other  harmless.  In  giving  general  advice,  a  person  could  never  be  supposed  to 
imdertake  that  obligation.  But  the  ground  of  the  distinction  set  forth  in  the  outset 
may  be  looked  at  in  another  aspect.  The  contrast  drawn  by  Ghuus  between  general 
advice  to  lend  money  and  a  request  to  lend  money  to  a  particular  person,  correctly 
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illustrates  the  principle  of  the  distinction.  It  would  be  absurd  to  infer  an  intention 
to.  indemnify  from  loss  when  no  specific  act  was  recommended,  but  a  mere  general 
preference  of  lending  money  to  buying  land  was  expressed  ;  but  it  may  be  reasonable  to 
presume  such  an  intention  when  a  particular  act  is  recommended  in  respect  of  a 
particular  person.  If,  therefore,  Sempronius  had  advised  Titius  to  buy  the  slave 
,Stichus,  instead  of  lending  money  to  Seius,  and  Titius  had  bought  Stichus,  and  been 
evicted  without  being  able  to  recover  the  price  from  the  seller,  he  would  doubtless 
have  had  an  action  against  Sempronius.  The  question  really  turns  on  the  intention 
of  the  parties  ;  did  the  mwnd/iior  request  the  rMmdaJtan^us  to  act  in  such  a  manner  as 
to  lead  the  latter  to  expect  indemnification,  and  therefore  to  make  an  investment,  or 
do  something  exposing  himself  to  loss  that  he  would  otherwise  have  escaped  ? 

lllustraiion. 

Aurelius  Quietus  gave  a  mandate  to  his  medical  guest  in  these  terms:— "At 
your  gardens  near  Ravenna  pray  set  up  a  tennis  court,  warm  baths,  and  whatever  else 
is  necessary  for  your  health,  at  my  expense. "  The  doctor  spent  100  aurei  on  improve- 
ments of  this  nature ;  but  on  selling  his  gardens  found  that  the  price  was  enhanced 
only  to  the  extent  of  40  awrd  in  consequence  of  his  improvements.  He  can  recover 
the  balance  of  60  aurti  in  an  action  of  mandate.     (D.  17,  1,  16.) 

1.  A  mandate  comes  in  for  the  sake  of  him  that  gives  it, — as  when  a  man 
gives  you  a  mandate  to  manage  his  business,  or  to  buy  a  farm  for  him,  or 
to  undertake  {spondere)  on  his  behalf.    (J.  3,  26,  i.) 

IUu8trati(m», 

Titius  requests  Seius  to  buy  a  oertam  article  for  him  out  of  his  own  money.  After 
the  thing  is  bought  and  paid  for  by  Seius,  Titius  refuses  to  take  it :  Seius  can  sue 
him,  not  only  for  the  price  paid,  but  for  interest     (Paul,  Sent  2,  15,  2.) 

An  example  of  a  general  power  of  administration  is  given  in  D.  17,  1,  60,  4. 
Lucius  Titius  committed  the  administration  of  his  property  to  his  nephew  in  these 
terms  : — "To  Seius,  my  son,  greeting.  I  indeed  hold  it  to  be  according  to  natiu«  that 
a  brother  or  brother's  children  should  act  for  a  brother  without  any  express  authority  ; 
but  still  if  there  should  be  any  necessity  for  your  interference,  I  grant  you  power  to 
act  for  me  in  all  my  concerns,  if  you  will ;  to  buy,  sell,  contract,  and  in  all  other  ways 
to  act  as  owner  of  all  my  property.  I  authorise  all  you  do,  and  refuse  my  sanction  to 
nothing.*' 

2.  It  may  be  for  the  sake  of  both  you  and  the  giver, — as  when  a  man  gives 
you  a  mandate  to  lend  money  at  interest  to  a  third  person  that  borrows  it  for 
the  good  of  the  giver's  property  ;  or  when  you  wish  to  bring  an  action 
against  him  as  surety,  gives  you  a  mandate  to  bring  the  action  against  the 
principal  at  his  risk ;  or  gives  you  a  mandate  to  stipulate  at  his  risk,  with  a 
substitute  of  his  choosing,  for  a  debt  he  had  owed  to  you.    (J.  3,  26,  2.) 

Seius  is  about  to  sue  Titius  as  surety,  and  Titius  requests  him  to  sue  the  princi- 
pal debtor  at  his  risk.  After  the  changes  made  by  Justinian,  this  case  could  not 
occur,  as  the  creditor  was  in  every  instance  obliged  to  sue  the  principal  debtor  before 
the  surety. 

Titius  owes  money  to  Seius,  and  Sempronius  to  Titius.  On  being  sued  by  Seius, 
Titius  requests  Seius  to  accept  from  Sempronius  a  promise  by  stipulation  to  pay  the 
amount,  on  condition  that  if  Sempronius  does  not  pay  the  money  he  will. 

A  dispute  regarding  an  inheritance  took  place,  and  claims  were  advanced  on  the 
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part— (1)  of  the  heirs  named  in  the  will ;  (2)  of  a  paternal  uncle,  Maevins ;  and  (8) 
of  several  paternal  aunts,  sisters  of  Maevius.  Maevius  wrote  to  his  sisters,  saying  he 
would  share  with  them  whatever  he  recovered  in  a  suit  he  was  about  to  institute 
against  the  testamentiury  heir.  No  stipulation  followed.  Maevius  compromised  the 
case,  and  got  some  lands  and  other  property.  Could  the  sisters  compel  him  to  share 
with  Uiem  ?  Yes,  because  a  request  was  implied  on  their  part  to  Maevius  to  take 
legal  proceedings  to  recover  the  property  to  which  they  all  laid  claim.  (D.  17, 
1,  62,  pr.) 

3-  A  mandate  may  come  in  for  the  sake  of  a  third  person  only, — ^as  when  he 
gives  you  a  mandate  to  manage  Titius*  business,  to  buy  a  farm  for  Titius, 
or  to  become  surety  for  Titius.    (J.  3,  26,  3.) 

In  this  case  the  mandator  was  simply  a  surety.  In  what  respects  suretyship 
80  constituted  differed  from  the  verbal  contract  of  suretyship  {Jid^uasio)  will  hereafter 
be  examined.     (See  Accessory  contracts.) 

4.  It  may  be  for  the  sake  of  the  giver  and  a  third  person, — as  when  he 
gives  you  a  mandate  to  act  in  business  common  lo  himself  and  Titius,  or 
to  buy  a  farm  for  Titius  and  himself,  or  to  undertake  for  Titius  and  him. 
Q.  3,  26,  4,) 

"  Titius  to  Seius.  Greeting. — You  are  aware  of  the  interest  I  take  in  Sempronia, 
and  since  you  are  about  to  marry  her  in  accordance  with  my  wishes,  I  desire  to  see 
you  married  in  a  manner  suitable  to  your  position.  Although  I  know  that  Titia,  the 
mother  of  the  girl,  will  promise  you  a  suitable  dowry,  stiU  J,  the  more  to  win  your 
attachment  to  my  house,  do  not  hesitate  also  to  pledge  my  word.  Wherefore,  know 
that  for  whatsoever  sum  you  stipulate  with  her,  I  will  be  surety,  and  will  see  you  paid.  '* 

This  is  an  example  of  a  letter  of  mandate.     (D.  17,  1,  60,  1.) 

5.  It  may  be  for  your  sake  and  that  of  a  third  person, — as  when  a  mandate 
is  given  you  to  lend  Titius  money  at  interest.  But  if  the  mandate  is  to  lend 
him  money  without  interest,  then  it  is  for  the  sake  of  the  third  person  that 
the  mandate  comes  in.    (J.  3,  26,  5.) 

Rights  axd  Duties. 

A.  Duties  of  Mandatariua  =  Rights  in  personam  of  mandator. 
I.  To  do  what  he  has  promised.     (D..17,  1,  22,  11.) 

A  mandate  any  one  may  freely  refuse  to  undertake.  But  if  it  is  once 
undertaken,  it  must  be  fulfilled  or  renounced  as  soon  as  possible,  so  that  he 
that  gave  it  may  carry  out  the  same  matter,  either  in  person  or  through  some 
one  else.  For  unless  the  renunciation  is  so  made  that  the  whole  case  is  kept 
untouched  for  the  giver  of  the  mandate  to  resolve  the  matter  himself,  then 
none  the  less  there  is  room  for  an  actio  mandati, — unless,  indeed,  some 
good  reason  comes  in  for  not  renouncing,  or  for  renouncing  at  an  unreason- 
able time.    (J.  3,  26,  1 1.) 

Paul  gives  instances  of  ''good  reasons,"— sudden  illness,  a  necessary  journey,  enmity 
arising  between  mandator  and  mandatariui,  or  a  mandator's  loss  of  credit,  and 
inability  to  meet  his  obligations.     (Paul,  Sent.  2,  15,  1.) 

The  obligation  on  the  mandatarius  is,  therefore,  not  unquaU- 
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fied.  A  person  that  has  gratuitously  undertaken  a  mandate  is 
not  bound  to  execute  it  unless  he  has  the  n^eans  of  doing  so, 
and  has  put  the  mandator  in  a  position  where  he  cannot  have 
the  commission  executed  by  any  one  else.  The  obligation  of 
the  mandatarius  can  therefore  be  got  rid  of  at  any  time,  if  he 
gives  the  mandator  an  opportunity  of  getting  another  to  per- 
form the  mandate.  It  would  be  unfair,  if  after  having  under- 
taken to  do  a  service,  and  having  made  it  impossible  for  any 
one  else  to  do  it,  the  mandatarius  were  at  the  last  moment  to 
refuse.  This  would  be  taking  advantage  of  the  coniBidence 
reposed  in  him,  to  do  an  injury  to  the  mandator. 

If  a  consideration  has  been  promised  for  a  service  to  be  rendered, 
then  the  person  that  imdertakes  it  cannot  renounce.  Suppose 
Titius  asks  Seius  to  manage  his  estate  during  his  absence  on  a 
campaign.  If  Titius  agrees  to  pay  Seius  a  salary  for  his  trouble, 
then  Seius  cannot  refuse  the  superintendence  without  exposing 
himself  to  an  action  for  damages.  But  if  no  wages  are  to  be 
paid,  Seius  can  refuse  up  to  the  time  that  Titius  goes  away,  pro- 
vided he  gives  him  an  opportunity  to  find  another.  It  would  be 
grossly  inequitable  if  Seius  were  allowed,  just  at  the  moment 
when  Titius  was  obliged  to  go,  to  throw  up  the  management; 
accordingly,  in  the  Roman  Law,  Seius  was  obliged  to  execute 
his  promise,  or  else  pay  the  damage  resulting  from  his  refusal. 
(C.  4,  35,  16  ;  D.  17,  1,  27,  2.)  Hence,  if  no  loss  is  actually 
sufiered,  either  because  there  was  no  necessity  for  doing  what 
was  promised,  or  another  did  it,  Titius  has  nothing  to  answer 
for.*  (D.  17,  1,8,  6.) 

II.  To  execute  the  commission  as  it  was  given,  leaving  no- 
thing undone,  and  doing  nothing  wrong.  (D.  17,  1,  5,  pr.) 
If  the  mandatarius  does  not  execute  his  commission  according 
to  its  terms,  he  is  not  entitled  to  his  counter  claim  against 
the  mandator.     (D.  17,  1,  41.) 

In  the  discharge  of  a  mandate  one  ought  not  to  overstep  its  bounds.  [For 
if  he  does,  the  principal  has  an  actio  mctndati  against  him  for  the  amount  of 
the  principal's  interest  in  its  fulfilment — supposing  always  he  could  have 
fulfilled  it ;  while  against  the  principal  he  has  no  action  in  turn.]  If,  for 
instance,  a  man  gives  you  a  mandate  to  spend  any  sum  not  exceeding  loo 
aurei  in  buying  a  farm,  or  in  undertaking  something  for  Titius,  you  ought 
not  to  buy  the  farm  at  a  higher  price,  nor  to  become  surety  for  a  larger  sum. 
If  you  do,  you  will  have  no  actio  mandati  against  him.  Sabinus  and 
Cassius  indeed  held  that,  even  if  you  are  willing  to  bring  the  action 
for  a  sum  not  exceeding  loo  aurei ^  it  will  still  be  in  vain.  But  the  authorities 
of  the  opposing  school  rightly  think  that  you  can  bring  an  action  for  a  sum 
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not  exceeding  loo  aurei;  and  this  opinion  is  certainly  milder.  But  if  you 
bring  for  a  less  sum,  you  will  have  an  action  against  him.  For  he  that 
gives  you  a  mandate  to  buy  him  a  farm  for  loo  aurei  is  understood  to  give 
you  a  mandate  to  buy  it  for  less  if  you  can.    (J.  3,  26,  8  ;  G.  3,  161.) 

Ilhistrations, 

Titias  gives  Seius  a  commisidoii  to  sell  a  slave  for  10  aurei.  Seius  sells  the  slave 
for  9.  The  sale  is  good  ;  but  Seius  must  make  up  the  price  to  Titius.  (Paul,  iSent. 
2,  15,  S.)    This  view  is  not  borne  out  by  the  following  cases  : — 

Titius  asks  Seius  to  sell  his  (Titius*)  farm  for  100  aurei,  and  Seius  sells  it  for  90. 
If  Titius  sues  for  his  land,  he  will  recover  it  unless  the  price  is  made  up  to  100. 
(D.  17,  1,  5,  8.) 

Calpumius  requests  Attius  to  buy  the  house  of  Seius  for  100  aurei,  Attius 
instead  bought  the  house  of  Titius  for  less.  Calpumius  is  not  bound  to  accept  it. 
(D.  17,  1,  6,  2.) 

Titius  requests  Seins  to  pay  a  sum  that  he  owes  to  Cornelius.  Instead  of  paying  it 
to  Cornelius,  Seius  induces  Cornelius  to  accept  him  as  a  substitute  in  the  place  of 
Titius,  and  afterwards  has  to  pay  the  money.  Although  Seius  has  not  observed  the 
exact  terms  of  the  mandate,  still  this  is  a  substantial  performance.     (D.  17,  1,  45,  4.) 

"  Lucius  Titius  to  his  Gains.  Greeting. — I  request  and  order  {mando)  you  to  become 
a  surety  for  Publius  Maevius  to  Sempronius  ;  and  whatever  sum  JL'ublius  shall  fail  to 
pay  you,  I  hereby  inform  you  by  this  letter,  written  with  my  own  hand,  that  I  will 
instantly  pay  you.  '*  Gains  did  not  become  surety  {fidejusior),  but  he  gave  a  mandate 
to  Sempronius  to  advance  money  to  Maevius.  Inasmuch  as,  in  either  way,  Gains  made 
himself  responsible  if  Maevius  made  default,  he  had  a  remedy  against  Titius  upon 
this  letter.     (D.  17,  1,62,1.) 

Titius  requests  Seius  to  buy  a  farm,  without  stating  that  he  will  not  accept  a 
part,  but  only  the  whole  of  it.  Seius  buys  a  half.  This  is  a  good  performance. 
(D.  17, 1,  86,  8.) 

m.  The  mandaiarius  must  execute  the  mandate  honestly, 
and  with  as  much  care  as  a  good  paterfamilias.     (C.  4,  35,  13.) 

A  mandatarius  is  guilty  of  dolus  when  he  refuses  to  give  up 
to  the  mandator  what  he  has  got  through  the  mandate,  and  has 
in  his  power  (D.  17,  1,  8,  9) ;  or  when  he  refuses  to  sue  when  it 
is  in  his  power  to  sue.  (D.  17,  1,  44.)  But  the  mandatariits  is 
not  liable  for  accidental  loss  unless  he  specially  undertakes  that 
responsibility.    (D.  17,  1,  39.) 

This  obligation  may  be  contrasted  with  the  parallel  g^tuitous  contract  of  deposit. 
In  that  contract  the  depontarius  answers  only  for  fraud  (dolus),  not  for  carelessness. 

The  responsibility  of  the  mandatarius  is  said  to  arise  from  the  contract  being 
originally  made  between  friends,  with  no  voucher  but  their  honour,  and  implying 
a  high  degree  of  care.  Whether  this  is  a  satisfactory  reason  is  somewhat  doubtful, 
mhen  we  consider  that  a  less  amount  of  care  was  required  in  the  non-gratuitous 
eontract  of  partnership. 

Modestmus  (Mos.  et  Kom.  Leg.  Collat  10,  2,  8)  states  that  the  mandatarius 
answers  for  dolus  only,  not  for  culpa,  and  in  this  respect  contrasts  him  with  a  ttUor. 
The  services  of  mandatarius  and  tutor  are  in  each  case  gratuitous,  yet  in  the  former, 
says  Modestinus,  only  dolus  is  reckoned  ;  in  the  other  both  dolus  and  culpa.  But  the 
statement  of  Modestinus  was  undoubtedly  not  law ;  it  is  interesting,  however,  as 
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evidence  that  there  was  not  complete  unanimity  among  the  Roman  juriBts  on  the 
subject  of  the  responsibility  of  the  mandatariut. 

Illustrations. 

Calpumius  requests  Felix  to  inquire  into  the  value  of  an  inheritance  left  him. 
Felix  does  so,  and  reports  it  worth  500  aurei.  Upon  this  representation  Calpumius 
sells  the  inheritance  to  Felix  for  that  sum.  Really  it  was  worth  900  aureL  Calpur- 
nius  cannot  set  aside  the  sale  on  the  ground  of  inadequacy  of  price,  but  he  can  sue 
Felix  for  400  aureif  because  he  misled  him  to  that  extent  in  executing  his  mandate. 
(D.  17.  1,  42.J 

Titius  requests  Seius  to  inquire  into  the  resources  of  Piso,  who  has  asked  him  for 
an  advance  of  money.  Seius,  willing  to  do  a  good  torn  to  Piso,  represents  him  as 
perfectly  trustworthy.  Titius  advances  money  to  Piso,  who  is  really  insolvent.  Seius 
must  make  good  the  loss.     (D.  17,  1,  42.) 

Julius  being  plaintiff  in  a  suit,  appoints  Lidnius  his  procurator,  who,  by  ooUusion 
with  the  defendant,  allows  the  claim  to  be  defeated.  Licinius  must  make  good  the 
loss  ;  and  if  he  is  insolvent,  an  action  for  fraud  {actio  de  dUo)  lies  against  the  defendant. 
(D.  17,  1,8,  1.) 

Titius  requests  Seius  to  buy  Pamphilus  for  him  at  an  auction.  Seius  did  not  bid 
for  the  slave,  from  a  desire  to  please  a  rival  bidder.  Seius  is  answerable  to  Titius  for 
the  loss.  Suppose,  however,  Seius  bought  Pamphilus,  and  the  slave  escaped.  Is  Seius 
liable  ?  Only  if  the  escape  was  due  to  his  connivance  {dolus)  or  want  of  care.  (D.  17, 
1,  8,  10.) 

Sempronius  requests  Gains  to  buy  a  slave,  and  Gains  in  doing  so  neglects  to  make 
the  seller  warrant  the  absence  of  defect  or  disease.  If  Sempronius  suffers  any  loss  by 
this  neglect.  Gains  must  make  it  good.     (D.  17,  1,  10,  1.) 

IV.  The  mandatarius  must  give  up  to  the  mandator  all  the 
produce  of  the  things  committed  to  his  care  (D.  17,  1,  10,  2), — 
the  money  or  other  property  acquired  by  him  as  mandatarius 
(D.  17,  1,  10,  9),  and  all  rights  of  action  against  third  parties. 
(D.  17,  1,  4,  3.)  If  the  mandatarius  is  unable  to  do  so  in  conse- 
quence of  his  own  misconduct  or  fault,  he  must  make  good  the 
loss. 

Illustration. 

Titius  lends  money  to  Calpumius,  and  afterwards  at  his  request  Seius  stipulates  for 
the  amount  from  Calpumius.  The  effect  of  this  is  that  the  loan  ceases  to  exist,  and 
is  transformed  into  a  debt  due  by  stipulation.  Titius  dies,  and  his  heirs  demand  from 
Seius  his  right  of  action  against  Calpumius,  because  they  have  no  remedy  upon  the 
loan.  If  Titius  did  not  intend  to  make  a  gift  of  the  debt  to  Seius,  Seius  must  allow 
the  heirs  of  Titius  to  sue  Calpumius  in  his  name.     (D.  17,  1,  59,  pr.) 

B.  Duties  of  Mandator  or  Mandans  =  Rights  in  personam  of 
mandatarius, 

I.  To  pay  the  mandatarius  what  he  has  properly  expended  in 
executing  the  mandate.  (D.  17,  1,  12,  9.)  This  includes  not 
only  the  money  spent  in  obtaining  produce  (Jructus),  but  per- 
sonal expenses  (unless  included  in  salary),  as  for  travelling. 
(D.  17,  1,  10,  9.)     But  luxurious  expenditure  is  not  allowed. 
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Anything,  however,  of  the  nature  of  ornament  added  by  the 

mandatarius  may  be  ta^en  away  by  him,  if  it  does  not  injure  the 

mandator y  unless  the  latter  is  willing  to  pay  for  it.     (D.  17,  1, 

10,  10.) 

lUustratton. 

Titim  requests  Seius  to  buy  Stichos  for  him.  After  the  purchase,  Stichus  steals 
from  Seios.  Can  Seius  sue  Titius  for  damages  or  the  surrender  of  the  slave  to 
him  ?  Yes,  if  the  theft  was  not  due  to  his  fault.  If  Titius  knew  the  character  of 
Stichus,  and  did  not  forewarn  Seius,  he  is  liable  to  pay  to  Seius  the  total  loss  sus- 
tained, even  if  that  exceeds  the  value  of  the  slave.     (D.  17, 1,  26,  7  ;  D.  47,  2,  61,  5. ) 

II.  To  accept  whatever  the  mandatarivs  has  bought,  and  in- 
denmify  him  against  all  obligations  that  he  has  undertaken  in 
execution  of  the  mandate.  (D.  17,  1,  45,  pr. ;  D.  17,  1,  45,  5.) 
In  a  word,  the  obhgation  of  the  mandator  was  to  see  that  the 
mandatarivs  suflFered  no  loss  from  executing  the  mandate.  As 
the  mandatarius  got  nothing,  so  he  ought  to  lose  nothing.  But 
this  obhgation  was  conditional ;  it  depended  upon  whether  he 
properly  performed  the  mandate.  (D.  17,  1,  41.)  If  he  faith- 
fully executed  his  commission,  and  spent  money  or  subjected 
himself  to  obligations,  it  would  have  been  a  gross  breach  of 
&ith  if  the  mandator  had  refused  to  release  him  from  the  obliga- 
tions, or  to  reimburse  him  what  he  had  spent.  The  mwidatarius 
acted  for  the  mandator,  not  for  himself.  It  follows  that  imtil 
the  mandate  was  executed  no  action  lay  against  the  mandator, 
(D.  17,  1,  45,  1.)  The  obligation  of  the  mandator  has  thus  an 
affinity  with  the  duties  arising  from  contracts  re.  Since  I 
have  acted  for  you,  and  incurred  certain  expenditure,  you  are 
bound  to  indemnify  me.  This  performance  of  the  mandate  is 
analogous  to  the  delivery  of  a  res  in  mutuum  or  depositum.  The 
principle  in  both  cases  is  the  same. 

On  the  other  hand,  the  obligation  of  the  m^andatarius  to  exe- 
cute the  contract  is  not  absolute ;  it  is  limited  to  the  case  where 
the  mandator  has,  in  consequence  of  the  promise  of  the  manda- 
tariusy  not  done  something  he  would  otherwise  have  done,  and 
has  thereby  sustained  loss.  (D.  17, 1,  6,  5.)  In  this  respect  the 
position  of  the  mandator  is  unique.  He  acquires  a  right  against 
the  mandatarius,  not  from  any  act  (as  in  the  other  cases  of 
equitable  contracts,  and  the  corresponding  right  of  the  manda- 
tarius against  the  mandator),  but  from  a  forbearance  to  do  what 
his  interests  required  him  to  do,  and  what  he  would  have  done 
but  for  the  confidence  he  reposed  in  the  promise  of  the  manda- 
tarius.  Hence  mandate  may,  without  impropriety,  be  assigned 
a  place  in  the  class  of  Equitable  Contracts. 


Digiti 


ized  by  Google 


316  RIGHTS  IN  PERSONAM. 

Investitive  Facts. — ^A  mandate  does  not  require  to  be  made 
in  any  set  form  of  words,  and  it  may  be  implied  from  the  eon- 
duct  of  the  parties.     (D.  50,  17,  60  ;  D.  17,  1,  62,  pr.) 

Special  DiVESTmvE  Facts. 

1.  But  a  mandate,  although  properly  entered  into,  may  be  revoked  so  long 
as  it  has  not  been  acted  on  in  any  way  ;  and  thereupon  is  at  an  end  (J.  3, 
26,  9;G.  3,  1 59-) 

It  would  be  inequitable  to  allow  a  mandator  to  revoke  a  mandate  after  it  had 
been  partially  fulfilled,  bo  as  to  escape  his  obligations  to  the  mandatarius.  (D.  17, 
1,  15.) 

2.  Renunciation  of  the  mandatarins.  The  limits  within  which 
this  could  be  done  have  been  already  mentioned  (p.  312). 

3.  Again,  if  while  a  mandate  has  not' as  yet  been  acted  on  in  any  way, 
one  of  the  parties — either  the  principal  or  the  agent — dies,  the  contract  of 
mandate  is  dissolved.  But  for  convenience  sake  it  is  a  received  opinion  that 
if  your  principal  dies,  and  you  in  ignorance  of  his  death  carry  out  the  man- 
date, then  you  can  bring  an  aclio  mandati.  For  were  it  not  so,  a  lawful  and 
reasonable  ignorance  would  bring  loss  upon  you.  And  similarly  it  is  held 
that  if  Titius'  steward  is  manumitted,  and  his  debtors  through  ignorance  pay 
the  freedman,  then  they  are  clear  ;  although  otherwise,  in  the  strict  account 
of  law,  they  could  not  be  clear,  because  they  paid  another,  and  not  the 
person  they  ought  to  have  paid.    (J.  3,  26,  10 ;  G.  3,  160.) 

Remedies. 

1.  Actio  mandati  {directa).     By  the  mandatcr  against  the  moMdatariuM. 
Condemnation  involves  infamy,  if  the  breach  of  duty  has  been  wilfuL      (D.    3, 

2. 1.) 

II.  1.  Actio  mandaH  {eontraria).     By  the  ftiandaiartut  against  the  mandalor, 

2.  Penecutio  extra  ordinem  for  salary  (honorarium)  promised.     (C.  4,  35,  1.) 

•Third,  CONTRACTS  FOR  VALUABLE 
CONSIDERATION. 

The  fourth  group  of  contracts  enumerated  by  Justinian  is 
distinguished  from  the  others  by  the  absence  of  any  special 
form :  they  are  said  to  be  created  by  consent  alone. 

The  contracts  made  by  consent  are  those  of  purchase  and  sale,  letting 
and  hiring,  partnership,  and  mandate.    (J.  3,  22,  pr. ;  G.  3,  135.) 

In  those  forms  the  obligation  is  said  to  be  contracted  by  consent,  because 
neither  writing  nor  the  presence  of  the  parties  is  at  all  needful ;  nor  need 
anything  be  given  to  make  the  obligation  actually  binding,  but  the  consent 
of  those  that  are  doing  the  business  is  enough.    (J.  3,  22,  i  ;  G.  3,  136.) 

And  hence  such  business  contracts  are  even  made  between  persons  not 
present,  by  a  letter  for  instance,  or  by  messenger.  [But  in  no  other  way  can  an 
obligatio  verbis  be  formed  if  the  parties  are  not  present.]  (J.  3,  22,  2  ; 
G.  3,  136.) 
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Again,  in  those  contracts  each  incurs  an  obligation  to  the  other  to  render 
what  is  fair  and  just ;  whereas  in  contracts  made  by  words  one  party  stipu- 
lates and  the  other  promises.    (J.  3,  22,  3  ;  G.  3,  137.) 

In  the  case  of  entries,  one  binds  the  other  by  entering  the  money  as  paid 
out,  and  that  other  is  bound  in  tiun.  Against  a  man  not  present  an  entry 
of  debt  may  however  be  made,  although  no  verbal  contract  can  be  made 
with  one  not  actually  present.    (G.  3,  138.) 

The  drcumstaDceB  dwelt  upon  in  the  text  are  that  the  confiensual  contracts  are 
bilateral  (not  imilatoral,  like  stipulation),  that  they  are  bonae  fidei  (not  stricti  jwris), 
and  that  they  may  be  completed  in  the  absence  of  the  parties.  But  mandate  is  not 
any  more  bilateral  than  deposit ;  the  equitable  contracts  are  bonae  fidei,  and  as  Gaius 
points  out,  the  expensilatio  does  not  require  the  presence  of  the  parties.  The  mark 
that  distinguishes  this  class  of  contracts  from  all  others — namely,  the  presence  of 
valuable  consideration,  the  Institutes  were  not  at  liberty  to  mention,  if  for  no  other 
reason,  on  account  of  the  position  assigned  to  the  gratuitous  contract  of  mandate. 

I 

I.— SALE  {EMPTi(yVENDiTio). 

Definition. 

Sale  ifl  a  contract  in  which  one  person  {venditor^  seller)  pro- 
mises to  deliver  a  thing  to  another  {emptor^  buyer),  who  on 
his  part  promises  to  pay  a  price  (pretium). 

To  constitute  a  sale,  three  things  were  required — (1)  a  thing ; 
(2)  a  price;  and  (3)  an  agreement  between  two  persons  to 
give  one  for  the  other.  In  regard  to  two  of  these  elements — 
the  consent  and  the  thing — there  is  nothing  peculiar  or  distinc- 
tive, and  the  observations  to  be  made  upon  them  will  find  a 
place  in  the  Second  Subdivision.  The  other  element — ^price 
— requires  some  explanation. 

1.  The  price  must  be  coined  money. 

And  further,  the  price  ought  to  be  fixed.  For  there  can  be  no  sale  without 
a  price.    (J.  3,  23,  I ;  G.  3,  140.) 

Again,  the  price  ought  to  be  in  money.  For  whether  anything  else — a  slave 
for  instance,  a  robe,  or  a  farm — can  be  the  price  of  another  thing,  is  much  dis- 
puted. Sabinus  and  Cassius  think  it  can ;  and  hence  the  common  saying 
that  barter  is  sale,  and  its  oldest  form.  For  proof  they  used  the  Greek 
poet  Homer,  who  in  one  place  says  that  the  army  of  the  Greeks  got  wine  for 
itself  by  bartering  certain  things.  His  words  are  : — "And  thence  too  wine 
was  got  by  the  long-haired  Achaeans,  some  bartering  for  it  bronze,  and 
others  the  glistening  steel,  some  hides,  and  some  the  cows  themselves,  and 
some  again  slaves."  But  the  authorities  of  the  opposite  school  thought 
differently,  and  held  that  barter  was  one  thing,  sale  another.  For  how^else, 
said  they,  could  it  be  made  dear  in  a  sale  which  was  the  thing  sold  and 
which  the  price  ?  And  it  would  be  absurd  to  regard  each  as  at  once  the 
thing  sold  and  the  price  paid.  [Caelius  Sabinus  says  that  if  you  have  a  thing 
for  sale,  say  a  farm,  and  I  come  and  give  a  slave  as  its  price,  then  the  farm 
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is  the  thing  sold,  and  the  slave  is  given  as  the  price  for  receiving  the  farm.] 
But  the  opinion  of  Proculus,  who  says  that  barter  is  a  kind  of  contract  dis- 
tinct from  sale,  has  deservedly  prevailed.  For  he  both  backs  up  his  view 
by  other  lines  from  Homer,  and  argues  for  it  by  very  strong  reasons.  Former 
Emperors  too  have  allowed  it ;  and  it  is  more  fiiUy  shown  in  our  Digest 
0-  3,  23,  2  ;  G.  3,  141.) 

It  is  enough,  however,  if  part  of  the  consideration  is  a  price. 

Illustration, 

l^tius  sells  a  house  to  Gaius  for  2  aurdy  and  on  consideration  that  Gains  repairs 
another  house.  It  was  held  that  an  action  of  sale  {ex  vendito)  would  lie  against  Gaius 
for  the  repairs.     (D.  19,  1,  6,  1.) 

Although  the  contract  must  be  for  a  price,  the  payment  may- 
be in  goods.  There  is  nothing  to  hinder  the  seller,  after  the 
contract  is  made,  agreeing  to  take  goods  for  the  price.  (C.  4, 
44,  9.) 

2.  The  price  must  be  definite. 

The  price  ought  also  to  be  definite.  But  if  instead  of  this  the  parties 
agree  that  the  thing  is  to  be  bought  at  the  value  to  be  put  upon  it  by 
Titius,  then  among  the  ancients  there  were  debates  enough  and  to  spare 
whether  this  constituted  a  sale  or  not  [Labeo  said  the  transaction  had  no 
force ;  and  Cassius  approved  of  this  view.  But  Ofilius  declared  it  was  a 
sale;  and  his  opinion  was  followed  by  Proculus.]  But  our  decision  has 
settled  the  question  in  this  way  : — Whenever  a  sale  is  agreed  for  at  a  price 
to  be  fixed  by  a  third  person,  the  contract  is  to  stand,  but  under  this  con- 
dition. If  the  person  named  fixes  a  definite  price,  then  in  any  case  his 
valuation  must  be  followed,  the  price  fully  paid,  the  thing  delivered,  and  so 
the  sale  fully  accomplished.  For  the  buyer  can  proceed  by  the  actio  ex 
emptoj  the  seller  by  the  actio  ex  vendito.  But  if  the  person  named  is  either 
unwilling  or  unable  to  fix  a  definite  price,  then  the  sale  goes  for  nothing,  as 
if  no  price  had  been  determined  on.  And  since  this  is  held  by  us  to  be  the 
law  in  the  case  of  sales,  it  is  only  consistent  to  extend  it  to  the  case  of  letting 
and  hiring.     (J.  3,  23,  i ;  G.  3,  140.) 

The  constitution  referred  to  is  (C.  4,  38,  15.) 

There  was  no  contract  if  the  determination  of  the  price  was  left  to  the  purchaser, 
thus,  "  for  as  much  as  you  think  fit  or  please.*'     (D.  18,  1,  35.) 

3.  The  price  must  be  real  and  not  merely  colourable 
{imaginaina  venditio),  (D.  50,  17,  16.)  The  price  may  be  made 
less  as  a  favour  to  the  buyer  (D.  18,  1,  38),  but  if  it  is  not 
intended  to  be  demanded,  there  is  no  sale.     (C.  4,  38,  3.) 

4.  In  the  absence  of  fraud,  the  Praetor  refused  to  cancel  a 
sale  on  the  groimd  of  mere  inadequacy  of  price.  (D.  4, 4, 16, 4.) 
But  it  is  stated  in  a  rescript  of  Diocletian  and  Maximian,  that 
when  a  thing  was  sold  for  less  than  half  its  value,  the  seller 
could  recover  the  property,  unless  the  buyer  chose  to  make  up 
the  price  to  the  full  amount.     (C.  4,  44,  2.)    Although  the 
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language  of  the  rescript  is  perfectly  general  {rem  niajoina 
pretii  si  tu  vel  pater  tuits  minoris  disircujeerit)^  some  authors  con- 
tend that  this  rescript  applies  only  to  land,  because  the 
example  mentioned  is  a  farm.  It  is  a  moot  point  whether,  if 
the  price  were  excessive,  the  buyer  could  withdraw  from  his 
bargain,  unless  the  seller  consented  to  take  a  fair  price. 

Rights  and  Duties. 
Duties  of  Seller  (Venditor)  =  Eights  in  personam  of  Buyer 

(JSmptor). 

A.  In  the  Absence  of  Special  Agreement, 

The  distinction  here  followed  is  recognised  by  the  Roman 
jurists.  Ulpian  (D.  19,  1,  11,  1)  observes  that  in  a  contract 
bonae  Jidei,  the  first  principle  is  to  carry  out  the  intentions  of 
the  contracting  parties.  If  the  parties  are  silent,  then  the 
duties  are  such  as  naturally  peytain  to  the  contract.  This 
statement  is  rendered  more  explicit  by  another  text  from 
Ulpian,  which  puts  the  distinction  on  its  proper  basis,  that  the 
parties  when  silent  are  presumed  to  abide  by  the  recognised 
custom.  {Ea  enim  quae  sunt  moris  et  consuetudinis,  in  bonae  fidei 
judiciis  debent  venire.)  (D.  21,  1,  «31,  20.)  This  points  to  the 
true  origin  of  the  group  of  duties  now  to  be  described.  When 
the  parties  are  silent,  custom  speaks, 

I.  The  seller  is  bound  to  deliver  the  thing  sold  (praestare, 
tradere  rem)  to  the  buyer.  "  (D.  19,  1,  11,  2 ;  D.  18,  1,  25,  1.) 
If  the  thing  were  res  mancipi^  the  seller  was  bound  to  mancipate 
it  to  the  buyer.  (Paul,  Sent.  1,  13,  4.)  It  must  be  observed 
that  the  obligation  was  simply  to  deliver,  t.^.,  to  transfer  the 
possession  of  the  thing ;  not  to  make  the  buyer  owner  (dominus) 
of  it.  (D.  19,  4,  1,  pr.)  Hence,  it  was  not  necessary  that  the 
seller  should  be  the  true  owner  in  order  that  the  contract  of 
sale  should  be  valid.  It  is  enough  if  the  seller  can  give  the 
buyer  imdisturbed  possession.     (D.  18,  1,  28.) 

This  duty  was  conditional  upon  the  payment  of  the  price. 
The  seller  was  not  obliged  to  part  with  the  thing  sold  until  he 
had  got  his  money,  and  the  whole  of  his  money,  (D.  19, 1,  50 ; 
D.  19,  1,13,  8;  D.  18,  4,  22.) 

Illtistration. 
Titius  sells  wheat  to  Gaius  for  10  aurei,  and  Gaius,  before  the  wheat  is  delivered  to 
him,  dies,  leaving  two  heirs.     One  of  the  heirs  cannot,  by  offering  5  aurei,  get  the 
half  of  the  wheat.    Titius  is  not  bound  to  part  with  any  of  it  until  he  gets  the  whole 
price.      (D.  18,  1,  78,  2.) 
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The  obligation  imposed  on  the  seller  to  transfer  merely  the 
possession  and  not  the  ownership  of  the  thing  sold,  is  one  of 
the  most  noteworthy  features  of  the  law  of  sale.  What  is 
the  reason  of  this  peculiarity  ?  The  object  of  a  buyer  is  un- 
doubtedly to  make  himself  owner  of  that  for  which  he  pays 
a  price;  and  the  straightforward  course  would  appear  to 
be  that  the  seller  should  be  bound  to  make  a  good  title. 
That  was  the  rule  in  barter  (D.  19,  4,  1,  3),  but  not  in  sale. 
In  the  case  of  sale,  the  obligation  to  make  a  good  title  is  split 
up  into  two  parts,  which  together  are  nearly  equal  to  the 
whole.  (D.  19,  1,  11,  2.)  The  seller  was  bound  merely  to 
deliver  the  thing  sold,  but  if  the  buyer  were  evicted  in  con- 
sequence of  the  badness  of  the  seller's  title,  the  seller  was 
bound  to  restore  the  price,  and  sometimes  to  pay  a  penalty. 
The  meaning  of  this  circuitous  and  clumsy  arrangement  can 
scarcely  be  doubted.  If  the  seller  had  been  bound  to  make  a 
good  title,  then  aliens  (peregrini)  could  neither  have  bought  nor 
sold,  for  they  could  not  be  owners  {domini  ex  jure  Qwiritium). 
But  aliens  could  "  possess,"  and  therefore  an  obligation  to  deliver 
possession  combined  with  warranty  against  eviction,  gave 
them  as  complete  rights  as  it  was  possible  they  could  have  in 
the  Roman  Law. 

The  process  can  be  traced  with  considerable  certainty  by 
which  the  law  of  sale  was  thus  shaped  in  the  interests  of 
aliens.  In  the  first  place,  aliens  were  allowed  to  make  contracts 
by  stipulation  when  the  words  Jidepi*omitto,  ^c,  were  admitted. 
An  alien  could  not  make  a  sponsio,  but  he  could  make  a  stipula- 
tion by  other  words.  It  will  be  seen  presently  that  warranty 
against  eviction  originally  had  no  other  basis  than  stipulation : 
if  there  was  no  stipulation,  that  is,  no  express  warranty,  the 
law  implied  none.  We  also  find  that  the  obligation  of  simple 
deliveiy  was  often  created  by  stipulation  (yacxiamque  possessionem 
tradi).  (D.  19,  1,  3,  1 ;  D.  45,  I,  52,  1 ;  D.  22,  1,  4.)  It  is, 
therefore,  scarcely  a  conjecture  to  affirm  that  sales  were  made 
by  stipulations,  and  that  those  stipulations  that  were  most  con- 
venient were  mpst  generally  used ;  and  we  shall  see  presently 
by  what  authority  actual  stipulations  were  made  superfluous, 
and  the  law  implied  the  obligations  that  constituted  the  law 
of  sale.  It  is  quite  within  the  mark  to  say  that  the  law  of 
sale,  in  its  latest  form,  consisted  of  stipulations  taken  for 
granted. 
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Illustrations, 

An  heir  sells  to  Gains  an  estate  of  which  Titius  has  been  put  in  possession  to  secure 
a  legacy.     The  heir  cannot  fulfil  his  obligation  although  he  is  owner.     (D.  19, 1, 2, 1.) 

Titius  has  a  usufruct  of  G^aius*  fann.  Gaius  sells  the  farm  to  Maevius.  Gaius 
must  redeem  the  farm  before  he  can  give  Maevius  free  possession.     (D.  19,  1,  7.) 

Julius  sells  a  farm  over  which  a  right  of  way  exists  to  a  neighbouring  fann.  This 
does  not  hinder  the  delivery  of  the  free  possession.     (D.  18, 1,  59.) 

Titius,  heir  of  Sempronius,  sold  a  farm  to  Septicius  in  these  terms  : — **  The  land  of 
Sempronius,  and  all  his  rights  thereon,  you  will  buy  for  so  much."  The  land  was 
delivered ;  but  its  boundaries  were  not  pointed  out.  Can  Titius  be  compelled  to  pro- 
duce the  title-deeds  of  the  inheritance,  and  show  what  rights  Sempronius  had,  and 
what  are  the  boundaries  ?  Certainly  ;  and  if  no  such  title-deeds  exist,  Titius  must 
still  point  out  the  boundaries,  as  fixed  by  usage.     (D.  19,  1,  48.) 

A  creditor  to  whom  a  farm  was  mortgaged,  and  who  had  possession  of  the  receipts 
of  taxes  (chiroffrapha  trUmtorum),  sold  it  to  Maevius,  with  a  condition  that  Maevius 
should  pay  any  tribute  that  might  be  due.  The  same  land,  on  account  of  alleged . 
arrears  of  taxes,  is  sold  by  the  contractor  of  the  district,  and  Maevius  buys  it  and  pays 
the  price.  Maevius  can  compel  the  creditor  to  deliver  up  to  him  the  receipts  for  the 
taxes  that  have  been  paid.     (D.  19,  1,  52,  pr. ) 

In  the  absence  of  any  agreement  to  the  contrary,  a  sale  of  a  house  included  all  that 
was  commonly  regarded  as  part  of  it,  or  was  intended  for  the  permanent  better  en- 
joyment of  the  house.  (D.  19,  1,  18,  81 ;  D.  19, 1,  17,  7.)  For  details,  see  D.  19, 
1,  88,  2  ;  D.  19, 1.  17.  8 ;  D.  19,  1,  16  ;  D.  19,  1,  18, 1 ;  D.  18,  1,  78  ;  D.  18,  1,  40, 
6  ;  D.  18, 1,  76  ;  D.  60, 16,  245,  1. 

The  sale  of  a  farm  included  the  crop  on  the  ground  and  fixtures  in  the 
soil,  but  not  living  animals,  as  fishes  in  a  pond.  (D.  19,  1,  17,  1 ;  D.  6,  1,  14; 
D.  19,  1,  15  ;  D.  19,  1,  16.)  It  did  not  include  what  was  ordinarily  called  ruta-caeaa 
(D.  18, 1,  66,  2),  ie.,  things  dug  up  {enda)  as  gravel,  lime,  &c. ;  or  cut»  as  trees. 
(D.,19,  1,17,  6.) 

The  sale  of  slaves  did  not  carry  with  it  the  slave's  peeulium,  unless  specially  agreed 
upon.     (D.  18,  1,  29.)  * 

n.  Prior  to  the  delivery  of  the  thing  sold  to  the  buyer,  the 
seller  must  take  as  much  care  of  it  as  a  good  paterfamilias, 
(D.  18,  1,  35,  4.)  He  is  responsible  for  custodia  and  diligentia. 
(D.  19,  1,  12,  30.) 

This  obligation  might  be  diminished  or  enlarged.  It  was 
diminished  if  the  buyer  refused  to  accept  the  thing,  or  neglected 
to  take  it  away  after  he  was  bound  to  do  so.  (D.  18,  6, 17  ;  D. 
18,  6,  12.)  If  no  time  were  agreed  upon,  the  seller  ought,  after 
a  reasonable  time,  to  give  notice  to  the  buyer  to  remove  the 
goods.  (D.  18,  6,  4,  2.)  If  both  buyer  and  seller  made  delay 
{mora)j  it  was  the  same  as  if  the  buyer  alone  were  in  delay. 
(D.  19,  1,  51.)  When  the  buyer  made  delay  {mora),  the  seller 
was  responsible  only  for  wilful  misconduct  or  extremely  gross 
negligence  (dolus),  as  in  the  case  of  a  depositee.  (D.  18,  6, 
17.)  On  the  other  hand,  if  the  seller  refused  to  give  up  the 
thing  at  the  proper  time,  and  was  thus  in  delay  (mora),  he  was 
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responsible  not  only  for  due  care  {diUgentid)y  but  for  accidental 
loss. 

Illustraiions, 

Titius  boUb  a  house  to  Gaius.  The  adjoining  honse  is  in  a  ruinoas  condition  and 
threatens  to  fall.  Titius  does  not  require  the  owner  of  the  dangerous  property  to  give 
security  (catitio  damni  infectt),  and  before  the  house  sold  is  delivered  to  Gains,  it  is 
injured  by  the  fall  of  the  next  house.  On  account  of  his  negligence  in  not  requiring 
security,  Titius  must  pay  for  the  damage  sustained.     (D.  19,  1,  12,  30.) 

Sempronius  sells  a  house  to  Septicius,  but  before  the  time  for  delivery  it  is  burned 
down  by  the  carelessness  of  a  slave  belonging  to  Sempronius,  and  employed  to  watch 
the  property.  Does  the  loss  fall  upon  Sempi^nius  or  Septioius?  If  Sempronius 
showed  ordinary  care  in  selecting  the  slave  to  watch  the  house,  he  was  not  responsible. 
(D.  18.  6,  11.) 

Titius  sells  a  slave  to  Gallus.  After  the  sale,  Titius  orders  the  slave  to  do  some 
dangerous  work,  and  the  slave  breaks  his  leg.  Is  Titius  responsible  for  the  damage  ? 
Labeo  said  if  Titius  ordered  the  slave  to  do  what  he  was  accustomed  to  do  before  the 
sale,  and  what  he  would  have  ordered  him  to  do  if  the  sale  had  not  taken  place,  he  is 
not  responsible.  Paul  took  a  different  view,  and  said  the  question  was  whether  the 
work  was  so  dangerous  that  a  prudent  man  would  not  have  ordered  it  to  be  done 
either  before  or  after  the  sale.    (D.  19,  1,  54.) 

III.  The  seller  must  compensate  the  buyer  in  the  event  of 
his  being  evicted  by  law  from  the  whole  or  part  of  the  thing 
bought.     (D.  41,  3,  23,  1 ;  C.  4,  52,  5 ;  C.  8,  45,  6.) 

This  obligation  was  often  created  by  express  agreement. 
The  technical  phrase  was  habere  b'cere,  that  the  buyer  should 
have  undisturbed  possession  of  what  he  bought.  To  the 
stipulation  a  penalty  was  added,  in  Rome,  generally  of  twice 
the  price  of  the  thing  sold,  elsewhere,  varying  according  to 
local  custom.  (D.  21,  2,  6.)  The  stipulation  was  kept  up 
for  the  sake  of  the  penalty,  long  after  the  obligation  to  pay 
for  eviction  was  recognised  as  a  duty  of  the  seller.  Hence 
the  obligation  to  answer  for  eviction  presents  itself  imder  three 
aspects.  (1.)  The  buyer  stipulates  for  a  penalty  in  the  event 
of  his  being  evicted.  (2.)  If  no  penal  stipulation  was  made, 
the  buyer  could  at  any  time,  prior  to  eviction,  call  upon  the 
seller  to  make  it.  (3.)  If  neither  the  stipulation  nor  any 
demand  for  it  was  made,  and  the  buyer  was  evicted,  the  seller 
was  boimd  to  give  compensation.  These  three  cases  will  be 
examined  separately. 

1.  A  stipulation  is  made,  on  this  condition,  that  the  seller 
promises  to  the  buyer  twice  the  price  paid  by  him  if  he  is 
evicted  by  law  from  the  thing  sold.  If  the  promise  were  that 
the  buyer  should  have  undisturbed  possession  (habere  licere), 
the  seller  was  bound  to  pay  the  penalty  if  the  buyer  was  evicted 
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by  any  one :  if,  howeTer,  the  promise  were  that  the  seller  and 
his  heirs  would  not  disturb  the  buyer,  the  penalty  could  not  be 
exacted  if  an  eviction  were  made  by  any  other  than  those 
persons.  (D.  19,  1,  11,  18.)  If  an  eviction  took  place,  the 
penalty  became  due  (stipulatio  cammittiiur).  In  order  that  the 
penalty  shoidd  become  due,  five  things  must  concur. 

1**.  The  seller  must  have  promised  absolutely.  Thus,  if  he 
declined  to  guarantee  for  eviction  in  certain  cases,  the  penalty 
was  not  due. 

Illustration. 

In  Belling  a  slave,  the  owner  guaranteed  against  eviotiou,  unless  the  eviction  took 
the  form  of  the  freedom  of  the  slave.  If  the  slave  were  free  at  the  time  of  sale,  or 
were  a  gtatuliber,  the  buyer  could  not  recover  the  penalty.     (D.  21,  2,  69,  pr.) 

2**.  The  ground  of  the  eviction  (causa  einctionis)  must  have 
existed  at  the  date  of  the  sale. 

Illustration, 

A  slave  was  sold  without  his  peculium.  The  slave  took  away  part  of  his  peetdittm 
to  his  new  master,  who  was  thereupon  *  sued  for  theft.  The  penalty  for  the  theft 
exceeded  the  value  of  the  slave,  and  the  buyer  surrendered  the  slave  to  his  old  master 
{noxae  dediUo).  The  buyer  was  nevertheless  bound  to  pay  the  price.  If  the  theft  had 
oocorred  before  the  sale,  and  the  buyer  had  been  obliged  to  surrender  the  slave,  then 
the  penalty  for  eviction  would  have  been  due.     (D.  21,  ^,  8.) 

3°.  The  eviction  must  be  by  order  of  a  court  of  law,  and 
the  order  must  not  be  bad  in  law.  (D.  21,  2,  16,  1 ;  D.  21, 
%  51,  pr.) 

If  the  eviction  is  by  force,  the  remedy  of  the  buyer  is  the 
interdicts  to  recover  possession.     (C.  4,  49,  17.) 

If  the  buyer  goes  to  arbitration  and  loses,  he  has  no  redress 
against  the  seller,  because  he  was  not  forced  to  go  to  arbitra- 
tion. (D.  21,  1,  56,  1.)  If  the  judge  that  ordered  the  eviction 
made  a  mistake  through  ignorance  or  stupidity,  the  buyer  had 
no  redress.  He  was  deprived  of  his  property  by  the  blunder  of 
a  judge,  a  calamity  that  ought  to  be  assimilated  to  floods  or 
the  like,  all  of  which  losses  must  be  sustained  by  the  buyer. 
(Vat.  Frag.,  10 ;  C.  8,  45,  8 ;  C.  8,  4o,  15.) 

4**.  The  eviction  must  not  be  due  to  the  fault  of  the  buyer. 

5,  Illustration. 

^^  If  the  buyer,  having  a  good  defence  as  possessor,  but  no  remedy  if  out  of  possession, 

ii       aUowB  tiie  adversary  to  get  possession,  he  must  suffer  ^the  loss.     (D.  21,  2,  29,  1 ;  D. 
A        Jl,2,66,pr.;  C.  8,  45,  19.) 
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S*'.  The  buyer  must  give  notice  to  the  seller  of  any  threatened 
eviction,  and  allow  the  seller  to  come  in  and  defend  the  title. 
(D.  21,  2,  53,  1 ;  C.  8,  45,  20;  C.  8,  45,  8 ;  C.  8,  45,  17.)  The 
neglect  of  this  precaution  involved  a  forfeiture  of  the  penalty, 
unless  the  seller  wcus  out  of  the  way  and  could  not  be  found,  or 
had  expressly  reUeved  the  buyer  from  the  necessity  of  giving 
him  notice.     (D.  21,  2,  63;  D.  21,  2,  56,  6;  D.  21,  2,  55,  1.) 

If  the  buyer  is  evicted  from  only  a  part  of  the  thing  sold,  or 
from  the  usufruct  of  it,  the  seller  must  pay  twice  the  pr(^ortion 
of  the  price  that  ought  to  be  given  for  what  is  lost,  not  twice 
the  whole  price.  (D.  21,  2,  62,  1 ;  D.  21,  2,  39,  5  ;  D.  21,  2,  13  ; 
D.  21,  2,14;  D.  21,  2,  15,  pr.) 

2.  If  no  stipulation  were  made  at  the  time  of  the  sale,  the 
seller  was  bound  to  promise  a  penalty  of  double  the  price  by 
stipulation,  but  not  to  give  sureties  for  the  amoimt.  (D.  21,  1, 
31,  20;  D.  21,  2,  37,  pr.;  D.  21,  2,  56,  pr.)  This  obligation 
seems  to  have  rested  on  an  edict  of  the  Curule  iEdile,  the 
terms  of  which  have  not  come  down  to  us.  It  wcus  confined, 
probably  by  the  terms  of  the  edict,  to  sales  of  articles  of  value 
— as  pearls,  precious  stones,  silk  garments,  slaves.  (D.  21, 
2,  57,  1.)  It  seems  also  that  the  defendant  was  compelled  to 
pay  double  if  he  refused  to  promise.     (D.  21,  2,  2.) 

3.  If  no  stipulation  were  made,  and  the  buyer  was  evicted, 
the  seller  was  bound  to  give  him  compensation.  (C.  8,  45,  6  ; 
D.  19,  1,  3 ;  Paul,  Sent.  2, 17, 1.)  This  obligation  was  imposed 
in  the  absence  of  a  penal  stipulation,  and  the  seller  wcus  bound 
simply  for  compensation,  not  for  a  penalty.     (D.  21,  2,  60.) 

The  measure  of  damages  was  not  the  price  the  buyer  gave 
for  the  thing,  but  the  loss  he  suflFered  by  the  eviction.  (  Qiianti 
tua  interest  rem  evictam  non  esse;  non  quantum  pretii  nomine 
dedisti.)  (C.  8,  45,  23.)  Hence  the  amount  payable  was 
greater  or  less,  according  as  the  thing  increased  or  lessened  in 
value.  (D.  21,  2,  70 ;  C.  8,  45,  9.)  In  no  case,  however,  where 
the  seller  was  ignorant  of  the  flaw  in  his  title,  could  he  be 
compelled  to  pay  more  than  twice  the  price  as  compensation 
{qt  eviction.     (D.  19,  1,  44.) 

The  stipulation  being  for  a  penalty  was  construed  strictly  ; 
the  obligation  considered  as  of  the  essence  of  a  contract  in 
good  faith  was  interpreted  more  liberally,  with  less  regard  to 
the  letter  and  more  to  the  spirit  of  the  contract. 

1**.  As  regards  the  exception  of  grounds  of  eviction  (causae 
evictionis). 
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Illustration. 

A  sUve  is  sold  by  Titras,  who  sajSy  in  a  genenU  way,  that  the  slave  is  entitled 
to  liberty  upon  the  happening  of  an  event,  but  without  disclosing  the  event.  If  the 
buyer  did  not  know  the  condition,  he  can  demand  compensation ;  bat  in  this  case 
the  penalty  of  stipulation  could  not  be  exacted.     (D.  21,  2,  69,  5.) 

2^.  In  the  penal  stipulation  the  eviction  must  be  by  law; 
but  in  this  obligation  bonce  fidei^  that  is  not  necessary ;  it  is 
enough  if  the  thing  sold  were  not  the  property  of  the  seller. 
(D.  21,  2,  41,  1.)  Thus,  if  the  buyer  himself  subsequently 
becomes  the  owner  of  the  thing  sold,  he  can  recover  damages 
as  for  eviction.     (D.  19,  1,  13,  15.) 

llliLstrationB. 

A  vase  is  left  to  Titius  as  a  legacy  upon  a  condition.  Titius,  knowing  nothing  of 
the  legacy,  buys  the  vase  from  the  heir.  He  can  recover  the  price  in  an  action  for 
breach  of  contract  of  sale.     (D.  19,  1,  29  ;  D.  80,  I,  84,  5.) 

Gains  sells  a  slave  belonging  to  Sempronius  to  Titius,  and  Sempronius  dies,  leaving 
Titins  his  heir.    Titius  can  compel  Grains  to  restore  the  price  of  the  slave.    (D.  21, 2,  9.) 

The  other  conditions  (2^  4^  and  5°)  apply  equally  to  the 
general  obligation  and  the  penal  stipulation. 

TV.  The  seller  must  suffer  the  sale  to  be  rescinded,  or  give 
compensation  in  the  option  of  the  buyer,  if  the  thing  sold  has 
undisclosed  faults  that  interfere  with  the  proper  enjoyment  of 
it,  (D.  19,  1,  13,  1.)  If  the  seller  is  ignorant  of  the  faults,  he 
is  still  responsible;  but  his  ignorance  affects  the  amount  of 
damages.  (D.  19,  1,  13,  pr.)  If  the  seller  knows  of  the  faults 
and  conceals  them,  he  is  guilty  of  bad  faith  (dolua).  In  speak- 
ing of  this  duty  (IV.),  therefore,  it  is  assumed  throughout  that 
the  seller  was  ignorant  of  any  faults  in  the  thing  sold. 

We  are  left  in  no  doubt  as  to  the  source  whence  this  obliga- 
tion was  added  to  the  law  of  sale.  At  first,  no  obligation  ex- 
isted except  where  there  had  been  an  express  warranty  against 
&ult8  in  the  thing  sold  by  the  formal  contract  of  stipula- 
tion. This  explains  a  curious  restriction  in  the  duty.  The 
seller  was  not  responsible  for  all  faults,  but  only  for  those  that 
hinder  the  firee  possession  of  the  thing.  This  limit  is  found  in 
the  early  forms  of  stipulations,  which  are  ascribed  to  M.  Mani- 
llas, who  was  consul  B.G.  148. 

**  That  those  she-goats  are  to-day  in  good  health  and  able  to  drink,  and 
that  one  niay  lawfully  have  them — all  this  you  undertake  ? " ' 

'  IWu  eapnu  kodk  recte  ene  et  bibere  poite  habertqut  rede  licere,  haec  spondemef 
(Varro,  de  R.  R  2,  8,  5 ;  D.  19,  1, 11,  4.) 
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"  That  those  swine  are  sound,  and  that  one  may  lawfully  have  them,  and 
be  guaranteed  against  all  damage  done  by  them  ;  and  that  they  are  not 
from  a  tainted  herd  (and  have  got  over  the  fever  and  flux) — all  this  you 
undertake  ?"  * 

These  stipulations  contain  no  penalty  ;  and  it  may  be  inferred 
that  they  would  not  have  been  made  if  the  law  had  implied  in 
every  sale  a  warranty  against  undisclosed  faults.  It  would 
thus  appear  that  about  B.C.  160  the  obligation  of  warranty 
existed  only  when  it  was  made  expressly  by  stipulation. 

The  next  step  was  taken  by  the  Curule  iEdile,  who  had 
jurisdiction  over  the  markets,  and  naturally  took  a  special 
interest  in  the  law  of  sale.  The  reason  for  his  intervention  is 
manifest.  The  seller  knows,  or  at  least  has  the  means  of  know- 
ing, what  are  the  faults  in  the  thing  sold,  but  his  interest  is  to 
conceal  them  in  order  to  effect  a  sale  or  enhance  the  price  ;  the 
buyer,  on  the  other  hand,  has  the  strongest  interest  in  knowing 
the  exact  worth  of  the  thing  sold,  but  his  opportunities  of 
knowing  are  very  slender.  (D.  21,  1,  1, 1.)  There  is,  therefore, 
nothing  unfair  in  throwing  upon  the  seller  the  obligation  of 
disclosing  any  important  defects  in  the  thing  he  wishes  to  sell. 
This  is  especially  important  in  the  sale  of  animals  and  slaves. 
Slaves  were  common  and  valuable  articles  of  merchandise,  and 
they  were  liable  to  have  serious  undisclosed  faults.  It  would 
have  been  very  inconvenient  if  it  had  been  as  dangerous  to 
buy  a  slave  in  Rome  as  it  is  to  buy  a  horse  in  England. 

I.  The  effect  of  the  edict  of  the  Curule  iEdile  was  to  impose 
on  the  seller  an  obligation  to  warrant  the  absence  of  certain  faults 
in  slaves,  animals,  and  other  things,  with  or  without  a  stipula- 
tion. (D.  21,  1,  31,  20 ;  C.  4,  49,  14,)  If  the  seller  did  not  do 
so,  and  faults  were  subsequently  disclosed,  then  the  sale  would 
be  rescinded,  or  a  deduction  made  from  the  price,  in  the  option 
of  the  buyer.     (D.  21,  1,  48,  1.) 

"  Those  that  are  aelling  slaves  shall  inform  the  buyers  what 
disease  or  defect  each  has ;  which  is  a  runaway  or  wanderer,  or 
still  liable  to  be  claimed  for  some  wrong.  And  all  those  things 
they  shall,  as  in  duty  bound,  when  the  slave  comes  to  be  actually 
sold,  openly  and  clearly  declare.  K  a  slave  has  been  sold  despite 
the  foregoing,  or  has  been  in  a  state  altogether  different  from 
what  was  promised,  with  or  without  stipidation,  at  the  sale,  and 

*  fUoice  sues  »ana»  esse  habereque  rede  licere  noocasqiu  praestari  neque  de  pecore 
morbosOf  esse  spmdesne  t  To  which  some  add  — perfunctas  esse  a  febri  et  a  /orick 
(D.  21,  2,  80 ;  Varro,  de  R.  R.  2,  4,  5.) 
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it  is  alleged  that  in  that  respect  a  warranty  ought  to  have  been 
given,  we  shall  give  an  action  to  cancel  the  sale  not  only  to 
the  buyer,  but  to  all  to  whom  that  property  belongs.  On  the 
other  hand,  if  the  slave  has  been  impaired  in  value  after  the 
sale  and  deUvery  by  an  act  of  the  buyer  or  his  agent  or  house- 
hold ;  or  if  any  oflfspring  of  it  has  been  acquired  after  the  sale  ; 
or  if  there  has  been  any  accessory  to  it  in  the  sale,  or  the  buyer 
has  gathered  any  fruit, — all  shall  be  restored. 

"  Likewise,  if  a  slave"  has  committed  a  capital  offence,  or 
attempted  suicide,  or  been  sent  to  the  amphitheatre  to  fight 
with  wild  beasts,  all  these  things  shall  be  mentioned  in  the 
sale ;  and  if  they  are  not,  the  seller  shall  be  Uable  to  an 
action. 

"  Still  more :  if  any  one  knowingly  has  offended  in  the 
premises,  and  sold  a  slave  that  he  knows  to  be  diseased  or 
vicious,  he  shall  be  Uable  to  an  action.*'     (D.  21,  1,  1,  1.) 

**The  sellers  of  beasts  of  burden  shall  openly  and  plainly 
declare  what  disease  or  defect  each  has ;  and  as  they  are  sold 
equipped  in  their  best  harness,  so  shall  they  be  delivered  to 
the  buyer.  If  any  one  offends  in  the  foregoing,  we  shall  give 
actions  against  him  as  follows : — For  the  restitution  of  the 
harness,  or  canceUing  the  sale  because  of  its  non-deUvery, 
within  sixty  days ;  for  disease  or  defect,  to  cancel  the  sale, 
within  six  months ;  for  disease  or  defect,  to  obtain  a  deduction  of 
the  price,  within  one  year. 

**  If  a  pair  of  beasts  of  burden  are  sold  together,  and  the 
sale  is  liable  to  be  cancelled  for  one,  the  other  may  be  returned." 
(D.  21,  1,  38,  pr.) 

"  In  all  that  herein  relates  to  the  soundness  of  beasts  of 
burden,  the  same  shall  be  observed  in  regard  to  all  other 
cattle.'*    (D.  21,  1,  38,  5.) 

The  terms  of  the  edicts  di£fer,  but  the  timeB  Bientioned  in  the  edict  relating  to 
beasti  of  burden  were  tranBferred  to  tbe  sale  of  slaves  (Paul,  Sent.  2,  17,  5);  and 
sabBtantially  the  two  edicts  may  be  read  together.  (D.  21,  1,  88,  2.)  In  order  that 
the  edicts  should  apply,  the  following  conditions  must  exist :  (1)  The  fault  must 
exist  at  the  time  of  the  contract  (G.  4,  58,  3)  ;  and  (2)  the  buyer  must  be  ignorant 
of  the  fault,  although  ignorance  of  the  seller  is  no  excuse.  (D.  21,  1, 48,  4  ;  D.  21,  1, 
1,  6  ;  D.  21,  1,  61,  pr.) 

Morbui  (disease). — Sabinus  defines  it  as  "  an  abnormal  condition  of  the  body,  which 
impairs  its  usefulness  **  (morbui  est  kabUtu  cujutqtie  corporis  contra  naturam,  qui  usum 
^fu$  faeit  deteriarem).  Disease  may  be  in  the  body  generally,  as  fever ;  or  in  some 
part  only,  as  blindness  and  lameness.     (D.  21, 1, 1,  8.) 

The  want  of  teeth  is  not  a  disease,  says  Labee,  for  then  all  newborn  children  would 
be  dkeaaed.    (D.  21,  1, 11.) 
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Labeo  thongfat  the  sterility  of  a  female  sUve  was  a  disease,  within  the  meaning  of 
the  edict ;  bat  Trebatias  said  it  was  not,  if  it  did  not  arise  from  some  special  disease. 
(D.  21,  1, 14,  8.) 

VUium  (defect)  is  distinguished  from  disease.  All  disease  is  defect,  bat  all  defect  is 
not  disease.  (D.  21,  I,  17.)  MoHnu  is  a  temporary,  Vitiiim  is  a  permanent  and  in- 
herent defect  (D.  50,  16, 101,  2),  as  a  one-eyed  or  stammering  slave,  a  biting  or  kick- 
ing horse,  an  ox  that  gores.    (D.  21, 1,  1,  7  ;  D.  21, 1,  4,  3.) 

In  regard  to  both  fnorbtts  and  vitium,  it  is  to  be  observed  that  they  included  only 
defects  of  the  body,  not  of  the  mind,  unless  the  mental  defect  clearly  arose  from  some 
bodily  aUment  (D.  21,  1,  4,  2 ;  D.  21,  1,  4,  8  ;  D.  21,  1,  19  ;  D.  21,  1,  4,  1)  ;  and 
even  of  the  bodily  ailments,  only  those  sufficiently  serious  to  impair  the  usefulness  of 
the  sUve  or  animal    (D.  21, 1, 1,  8  ;  D.  21,  1,  4,  6  ;  D.  21,  1,  6,  1  ;  D.  21.  1, 10,  2.^ 

Fuffitivut  and  erro  (runaway  and  wanderer).  A  runaway  is  one  that  escapes 
beyond  the  reach  of  his  master,  with  the  intention  of  deserting  his  service.  (D.  21,  1, 
17,  pr.)  There  must  be  an  intention  to  desert  (D.  21,  1,  17,  8),  and  an  actual  esci^ 
beyond  the  control  of  his  master.     (D.  21,  1, 17, 18.) 

Erro  or  wanderer  is  one  that  is  in  the  habit  of  staying  away  from  home,  wandering 
about  with  no  particular  object,  and  returning  home  after  a  time.     (D.  21,  1,  17,  14.) 

The  edict  mentions  a  runaway,  but  not  a  thief  {fw).  This  seems  a  curious  incon- 
sistency, a  thief  being  scarcely  less  objectionable  than  a  runaway.  The  reason  assigned 
is  that  a  thief  may  be  peaceably  possessed  ;  but  the  vice  of  running  away  is  one  incon- 
sistent with  the  possession  of  the  slave  (habere  lieere).     (D.  19,  1,  13, 1.) 

Vitium  noxae. — In  consequence  of  the  rule  that  the  responsibility  for  a  slave's  delict 
attaches  to  his  master  at  the  time  of  actbn  brought,  it  was  not  safe  to  buy  a  slave 
without  a  special  warranty  that  no  such  liability  was  attached  to  the  slave.  (D.  21, 
1, 17,  18.) 

Another  fault  seems  to  have  been  included  in  the  edict ;  not  to  sell  an  old  hand 
for  a  new  {ne  tfeterator pro  novicto  tfenecU),  (D.  21,  1, 37) ;  the  temptation  was  of  course  to 
represent  a  slave  as  more  docile,  in  order  to  enhance  the  price.     (D.  21,  1,  65,  2.) 

It  seems  also  that  the  seller  was  bound  to  disclose  the  nationality  of  the  slave, 
otherwise  thb  sale  might  be  cancelled ;  for  the  nationality  was  often  a  most  material 
circumstance  in  the  selection  of  a  slave.     (D.  21, 1,  31,  21.) 

An  extension  was  given  to  the  edict  by  the  interpretation  of 
the  jurists.  The  edict,  in  terms,  specifies  certain  faidts  that 
must  be  disclosed,  and  requires  a  warranty  to  be  given  orally, 
with  or  without  stipulation  {dictum  protnismmve).  The  jurists 
held  tha^  a  warranty  in  respect  of  fau]t«  not  specified  in  the 
edict,  given  orally  with  or  without  stipulation,  should  have  the 
same  effect  as  a  warranty  given  under  the  terms  of  the  edict. 
(D.  21,  1,  18.)  Hence,  if  any  one  aflSrmed  anything  of  a  slave 
that  was  not  true,  or  denied  anything  that  was  true,  as  saying 
that  he  was  not  a  thief  when  he  was,  or  that  he  was  a  skilled 
workman  when  he  was  not,  then  an  action  lay  against  him'. 
(D.  21,  1,  17,  20.) 

But  every  recommendation  of  his  goods  by  a  seller  was  not 
construed  into  a  warranty.  Language  of  mere  praise  was 
scrupulously  distinguished  from  promises  intended  to  create  a 
liability.    (D.  21, 1,  19.)    If  a  seller  said  his  slave  was  steady. 
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7on  were  not  to  expect  the  gravity  and  sobriety  of  a  philosopher ; 
if  he  said  the  slave  was  active  and  vigilant,  it  was  not  to  be 
supposed  that  he  worked  night  and  day.  (D.  21,  1,  18,  pr.) 
So,  if  the  slave  was  said  to  be  an  artificer,  yon  must  only 
expect  what  was  ordinarily  looked  for  in  an  artificer.  (D.  21, 
1,19,4.) 

The  edict,  so  far  as  its  exact  terms  have  been  preserved  to 
us,  applies  only  to  slaves  and  cattle  {res  se  moventes)^  not  to 
moveables,  and  still  less  to  immoveables.  We  are  assured, 
however,  by  Ulpian,  that  it  included  all  these  classes  of  things. 
(D.  21,  1,  1,  pr. ;  D.  21,  1,  63.)  An  example  is  given  in  the 
Digest  (D.  21,  1,  49)  of  pestilential  land,  the  sale  of  which 
might  be  cancelled,  and  another  in  the  Code  (C.  4,  58,  4) 
of  land  bearing  poisonous  herbs  or  grass. 

Again,  when  a  vessel  was  sold  there  was  an  implied  warranty 
of  its  soundness.  (D.  ]  9,  1,  6,  4.)  But  this  decision  was  not 
arrived  at  without  a  conflict  of  opinion ;  Labeo  and  Pomponius 
held  that  there  was  an  implied  warranty,  Sabinus  that  there 
was  not. 

B.  Duties  imposed  on  the  Seller  by  Special  Agreement. 

1.  It  was  entirely  in  the  power  of  the  pai*ties  to  define  the 
quantity  or  extent  of  the  thing  sold,  or  to  reserve  rights  for 
the  seller.  Thus  the  seller  might  reserve  a  usufruct  or  habit- 
atio.  (D.  1V»,  1,  53,  2 ;  D.  9,  1,  7.)  On  the  other  hand,  he 
might  warrant  the  absence  of  any  servitude  {uti  optimus  maanm- 
usque  est).  (D.  50,  16,  169 ;  D.  50,  16,  90.)  Again,  nda  caesa, 
which,  unless  specially  mentioned,  are  not  included  in  the  sale, 
might  be  added.  (D.  19,  1,  17,  6.)  On  the  other  hand,  the 
seller  might  reserve  all  the  edible  fruit  (pomum)  or  the  quarries 
(lapicidmae)  on  the  land.  (D.  50,  16,  205;  D.  18,  1,  77.)  But 
personal  obligations,  not  falling  within  the  class  of  praedial 
servitudes,  could  not  be  imposed. 

Illustration. 

Lados  Titios  promlBed  to  give  annually  out  of  his  lancU  100,000  modii  of  com  to 
the  owner  of  the  lands  of  Gains  Seius.  He  sold  the  fann,  with  an  express  clause  that 
the  land  was  sold  sobjeot  to  aQ  burdens  {quo  Jure  qtutque  conditioite  ea  praedia 
ImeU  hodU  tvM,  Ua  vamewni,  iiaque  habdmntur).  Notwithstanding  this  agreement, 
the  bnjer  was  not  bound  to  supply  the  100,000  modU  of  grain  annually.  This  obli- 
gstioQ  is  not  a  tervUut,    (D.  18, 1, 18  1.) 

2.  The  seller  may,  by  agreement,  make  himself  responsible 
for  the  accidental  loss  of  the  thing  sold,  or  liable  only  for 
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misconduct  {dolits)^  not  for  due  care   {culpa    and    diUgentia). 
(D.  18,  1,  85,  4.) 

3.  Every  seller  was  lK)und  to  promise  a  penalty  of  double  the 
price  on  eviction,  unless  it  was  part  of  the  bargain  that  he 
should  not  make  that  promise.  (D.  21,  2,  37 ;  D.  21,  2,  56 ; 
D.  21,  2,  4.)  If  the  seller  bargains  that  he  shall  not  pay  com- 
pensation in  the  event  of  the  buyer  being  evicted,  he  is  not 
obliged  to  pay  damages,  but  he  is  bound  to  restore  the  price 
paid  if  the  buyer  is  evicted.  (D.  21,  2,  69,  pr.;  D.  19,  1, 
11,  18.) 

4.  By  no  agreement  between  the  parties  can  the  seller  be 
exempted  from  responsibiHty  for  cheating  {dolus).    (D.  13, 6, 17.) 

niustrcUions. 

Titius  sells  a  thing  that  he  knows  is  not  his  own,  and  bargains  to  be  exempt  from 
responsibility  for  eviction ;  such  a  bargain  is  void.     (D.  19,  1,  69.) 

Titius  sold  a  slave,  saying  in  a  general  way  that  he  was  a  ttatvlihert  but  concealing 
the  condition  of  his  liberty,  which  he  well  knew.  This  agreement  does  not  diminish 
his  responsibility.     (D.  21,  2,  69,  5.) 

Titius,  knowing  that  his  land  was  subject  to  a  particular  servitude,  made  a 
special  agreement  that  he  would  not  be  responsible  for  any  servitude  that  might  be 
f oxmd.  This  agreement  notwithstanding,  he  must  give  compensation  for  the  servitude. 
(D.  19,  1,  1, 1 ;  D.  21,  2,  69,  6.) 

5.  By  express  agreement  the  seller  might  bind  himself  to 
give  sureties  as  well  as  a  formal  stipulation  in  case  of  eviction. 
(D.  21,  2,  4.) 

Duties  op  Buter  {Emptor)  =  Rights  in  personam  of 
Seller  {Venditor). 

A.  Duties  imposed  upon  the  Buyer  without  Special  Agreement. 

1.  The  buyer  must  pay  the  price  agreed  upon.  He  is  bound 
not  merely  to  deliver  the  money,  but  to  give  a  good  title  to  it. 
(D.  19,  1,  11,  2.)  Thus  a  payment  of  the  price  with  money 
belonging  to  the  seller  is  no  payment  at  all.     (C.  4,  49,  7.) 

If  the  buyer  does  not  pay  on  delivery  of  the  thing  sold,  and 
has  not  got  credit,  he  must  pay  interest.  (D.  19,  1,  13,  20;  D. 
19,  1,  13,  21;  Paui  Sent.  2,  17,  9.)  If  credit  has  been  given, 
interest  is  due  from  the  expiration  of  the  credit.  Ifi  before  the 
money  is  paid,  the  ownership  of  the  thing  sold  is  called  in 
question,  the  buyer  is  not  bound  to  pay,  unless  sureties  of  the 
highest  trustworthiness  are  offered  in  case  of  eviction.  (Vat. 
Frag.  12;  D.  18,  6,  18,  1.) 

2.  The  buyer  ought  to  accept  delivery ;  and  he  may  be  com- 
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pelled  to  remove  what  he  has  bought  by  the  actio  ex  vendito, 
(D.  19,  1,  9,) 

3.  The  buyer  must  pay  the  expenses  the  seller  is  put  to  in 
keeping  the  thing  sold  prior  to  delivery — as,  e.  jr.,  repairing  a 
house,  providing  medical  attendance  or  teaching  to  a  slave,  or 
the  expenses  of  burying  a  slave  (D.  19, 1, 13,  22),  and  generally 
expenditure  honestly  and  properly  inciu-red.  (C.  4,  49,  16.) 
The  seller  must,  however,  furnish  a  slave  sold  with  food,  if  he 
lias  the  services  of  the  slave,  and  the  buyer  does  not  make  delay* 
in  receiving  the  slave.     (D.  19,  1,  38,  1.) 

B.  Duties  imposed  on  the  Buyer  by  Special  Agreement. 

1.  Right  of  pre-emption  to  seller  {pactum  protimiseos).  On 
a  sale,  a  seller  could  bargain  that  the  buyer  shoidd  not  sell  the 
thing  to  any  one  except  himself.     (D.  18,  1,  75 ;  D.  19, 1,  21,  6.) 

2.  The  seller  might  make  it  a  term  of  the  contract,  that  the 
thing  sold  should  be  let  to  him  at  a  given  rent.     (D.  19, 1,  21, 4.) 

3.  It  might  be  agreed  that  a  female  slave  should  not  be 
employed  for  immoral  purposes.  (C.  4,  56,  3.)  The  seller 
could  not  after  the  sale  withdraw  the  condition ;  and  a  viola- 
tion of  it  enabled  the  slave  to  claim  her  freedom.     (C.  4,  56,  1.) 

4.  A  slave  might  be  sold  with  the  condition  that  he  should 
be  removed  from  a  certain  district.     (D.  18,  7,  5 ;  0.  4,  55,  5.) 

5.  A  slave  might  be  sold  on  condition  that  he  shoidd  be 
manumitted.  (C.  4,  57,  6.)  To  these  examples  many  more 
might  be  added  if  it  were  necessary.  Often  these  special  duties 
were  imposed  by  stipulation,  especially  when  a  penalty  was 
added;  but  a  mere  oral  agreement  without  stipulation  was 
perfectly  valid. 

iNYESTmvE  Facts. 

The  contract  of  sale  is  made  as  soon  as  the  price  is  agreed  on,  although  it 
is  not  as  yet  paid  over,  nor  even  an  earnest  given  ;  for  what  is  given  as  an 
earnest  is  a  proof  (not  a  part)  of  the  contract  of  sale.  This  ought  to  hold 
only  in  the  case  of  unwritten  contracts  of  sale ;  for  in  such  sales  we  have  made 
no  change.  But  in  those  that  are  made  by  writing,  we  have  determined  that 
the  sale  is  not  complete  unless  instruments  of  sale  are  written  out  by  the 
contracting  parties ;  or,  if  written  by  another,  signed  by  the  maker  of  the  con- 
tract ;  and  that  if  made  through  a  t(U>ellio  (notary),  the  sale  is  not  completed 
unless  the  writings  are  fully  finished  in  every  part.  For  as  long  as  any  of 
these  conditions  is  wanting  there  is  room  to  draw  back,  and  either  seller  or 
purchaser  can  retire  from  the  purchase  with  impunity.  But  we  have  allowed 
them  so  to  retire  only  if  nothing  has  been  given  as  earnest  But  if  this  has 
followed  on  the  agreement,  then  whether  the  sale  has  been  formally  put  in 
writing  or  not,  he  that  refuses  to  fulfil  the  contract,  if  he  is  the  buyer,  loses 
what  he  has  given  ;  and  if  the  seller,  is  forced  to  restore  double,  although 
nothing  was  expressly  said  about  the  earnest.    (J.  3,  23,  pr. ;  G.  3,  139.) 
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Hie  earnest  [<Mrhja£s^  if  not  part  of  the  price,  was  to  be  returned  on  the  oompletian 
ofthesale.  (D.  19, 1, 11,  6  ;  D.  18,  8,  8.)  Of  ten  a  ring  was  given.  (D.  18, 1,85,  pr.; 
D.  14,  3,  5,  15.)  The  advantai^  of  earnest  were  these  :  (1)  it  marked  off  the  stage 
of  mere  proposal  from  that  of  a  definite  agreement ;  (2)  the  forfeiture  of  the  earnest 
was  an  inducement  to  the  faithful  performance  of  the  contract.  A  somewhat  difficult 
question  of  interpretation  arises  with  reference  to  the  constitution  mentioned  by 
Justinian.  In  the  case  of  contracts  to  be  reduced  to  writing,  there  was  liberty  to 
withdraw  up  to  the  actual  writing.  If  in  such  a  case  earnest  was  given,  the  party 
withdrawing  forfeits  the  earnest.  Now  Justinian  seems  to  put  both  written  and 
unwritten  agreements  on  this  footing,  that  by  forfeiting  the  earnest  either  party  could 
withdraw  from  the  contract.  The  object  of  earnest  is  to  hind,  the  contrac.t,  but  such  a 
rule  would  have  made  it  a  way  of  2o(mn^  the  contract,  and  therefore  seems  inconsistent 
with  its  nature.  Savigny  thinks  the  explanation  is  this  :  that  in  contracts  not  to  be 
written,  the  party  who  withdraws  forfeits  the  earnest^  in  addition  to  being  sul^eot  to 
an  action  on  the  sale. 

Remeidies. 

A.  To  Enforce  the  Duties  of  the  Seller, 

I.  Adio  Bmpti. — This  was  an  action  by  which  the  seller  could  be  compelled  to  per- 
form his  obligations  or  pay  compensation.  It  was  necessary,  however,  that  the  buyer 
should  have  paid  the  price,  or  at  least  made  a  tender  of  it.     (D.  19,  1,  18,  8.) 

By  this  action  also  were  enforced  all  special  agreements  (jMCta)  made  in  the  con- 
tract of  sale.     (D.  18,  1,  68  ;  D.  18,  1,  40,  1.) 

n.  Actio  Sadhibitoria, — This  was  the  action  given  by  the  edict  of  the  .£dile  to 
cancel  a  sale  in  consequence  of  faults  in  the  thing  sold.  (D.  21,  1,  28,  7 ;  D.  21,  1, 
60.)  It  could  be  brought  by  the  buyer,  or  by  any  universal  successor.  (D.  21, 1,  23, 
5 ;  D.  50,  16,  17,  1 ;  D.  21,  1,  19,  5.)  The  object  was  twofold— (1)  complete  resti- 
tution to  the  seller  of  the  thing  sold,  with  all  its  produce  and  accessories  ;  and  (2)  to 
give  the  buyer  the  price,  with  interest,  as  an  equivalent  for  the  restitution  of  the  pro- 
duce. (D.  21,  1,  31,  2  ;  D.  21,  1,  23,  9  ;  D.  21,  1,  27 ;  D.  21, 1,  29,  2.)  The  seller 
was  required  to  restore  the  price  before  the  buyer  delivered  up  the  things  sold.  (D. 
21,  1,  25,  10 ;  D.  21,  1,  26.) 

The  action  must  be  brought  within  one  year. 

III.  Actio  aesUmatoria  seu  qucmti  minoria,  ^Thia  action  is  brought  to  reduce  the 
price,  not  to  cancel  the  sale.  When  this  action  was  used,  it  was,  however,  in  the 
power  of  the  judex  to  cancel  the  sale.     (D.  21, 1,  48,  6.) 

This  action  must  be  brought  within  six  months. 

IV.  Actio  ex  atipulatu  or  eondictio  certi :  when  a  promise  had  been  made  by  stipu- 
lation. 

B.  To  Enforce  the  Duties  of  the  Buyer. 

I.  Actio  Venditi, — ^This  was  the  remedy  of  the  seller,  by  which  he  could  compel 
the  buyer  to  observe  his  duties,  whether  those  w&re  inherent  in  the  contract,  or  added 
by  special  agreement  as  part  of  the  sale.     (D.  18,  1,  75  ;  D.  19,  1, 11, 1.) 


n.— HIRE   (LOCATIO  COSDUCTJO). 

Definition. 

In  locatio  conductio  one  person  (locator)  agrees  to  give  to 
another  {conductor)  the  use  of  something,  or  to  do  some  work,  in 
return  for  a  fixed  sum  {mercea  certa).  (D.  19,  2,  1 ;  D.  19,  2, 
22,  1;  Paul,  Sent.  2,  18,  1.) 
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The  contract  of  letting  on  hire  is  very  like  that  of  sale,  and  rests  on  the 
same  rules  of  law :  for  as  the  contract  of  sale  is  made  by  agreeing  on  a 
price,  so  there  is  understood  to  be  a  contract  of  letting  on  hire  when  the 
amount  to  be  paid  is  fixed.  -  The  actio  locati  is  open  to  the  letter ;  the 
actio  conducti  to  the  hirer.    (J.  3,  24  pr. ;  G.  3,  142.) 

Moreover,  just  as  it  was  a  common  question  whether  bartei*was  a  con- 
tract of  sale,  so  a  question  used  to  be  raised  with  regard  to  letting  on  hire. 
The  case  put  was  this  : — A  man  gives  you  something  to  use  or  enjoy,  and 
receives  something  else  from  you  in  turn  to  use  or  enjoy.  Now,  it  is  held 
that  this  is  not  a  letting  on  hire,  but  a  distinct  kind  of  contract.  If,  for  in- 
stance, a  man  has  one  ox  and  his  neighbour  too  has  one,  and  they  mutually 
agree  that  each  shall  lend  the  other  his  ox  free  every  ten  days  in  turn,  to  do 
their  work,  and  one  ox  dies  while  not  in  his  owner's  care,  then  no  actio  locati 
or  conducti  or  commodati  is  open  to  the  owner,  for  the  loan  was  not  gratuitous  ; 
but  he  must  bring  an  actio  praescriptis  verbis.    (J.  3,  24,  2  ;  G.  3,  144.) 

Part  of  the  sum  may  be  paid  in  goods,  as  when  the  landlord  agrees  to  accept  so 
mudi  com  for  a  portion  of  the  rent.  If,  however,  the  whole  rent  is  in  kind,  it  is  not 
loeatio  cxmdueUo.    (D.  19,  2,  19,  8.) 

The  price  must  be  substantial  If  the  payment  were  a  single  coin,  there  would  be 
a  gift,  not  a  letting  for  hire.  (D.  19,  2,  46  ;  D.  19,  2,  20,  1.)  Hence  a  letting  to 
a  wife  for  a  mere  trifle,  as  a  favour  to  her,  is  void,  as  being  a  prohibited  dona- 
tion. (D.  24,  1,  52.)  But  the  amount  was  not  to  be  too  narrowly  scmtimsed 
if  there  was  no  fraud,  and  the  intention  of  the  parties  was  to  have  a  real  letting, 
and  not  a  gift     (D.  19,  2,  22,  8  ;  D.  19,  2,  23.) 

All  we  have  said  above  (in  regard  to  sale)  about  leaving  the  price  to 
be  fixed  at  the  discretion  of  a  third  person,  must  be  understood  to  apply  also 
to  letting  on  hire,  if  the  pay  is  left  to  a  third  person's  discretion.  Hence, 
if  a  man  gives  clothes  to  a  fuller  to  clean,  or  to  a  tailor  to  mend,  and  no  sum 
is  fixed  to  be  paid  at  the  time,  but  he  is  to  give  afterwards  the  sum  they 
agree  on,  then  this  is  not  properly  a  contract  of  letting  on  hire,  but  gives 
rise  to  an  actio  praescriptis  verbis,    (J.  3,  24,  i  ;  G.  3,  143.) 

Sale  differs  from  letting,  as  ownership  differs  from  a  tem- 
porary use. 

If  I  deliver  to  you  gladiators  on  these  terms,  that  for  each  man  that 
comes  out  unhurt  I  shall  be  given  twenty  denarii  as  the  price  of  his  toil 
{pro  sudore\  and  for  each  man  that  is  killed  or  disabled  one  thousand 
denarii^  it  is  a  question  whether  this  is  a  contract  of  sale  or  of  letting  on 
hire.  The  better  opinion  is,  that  as  regards  those  that  come  out  unhurt 
the  contract  is  one  of  letting  on  hire ;  but  that  as  regards  those  that  are 
killed  or  disabled,  it  is  one  of  sale.  Which  it  is  to  turn  out  in  each  case 
depends  on  accident,  just  as  if  the  sale  or  letting  on  hire  were  conditional : 
for  there  is  no  doubt  now  that  things  can  be  sold  or  let  out  conditionally. 
(G.  3,  146.) 

Another  disputed  case  is  this  :  If  Titius  agrees  with  a  goldsmith  that  the 
goldsmith  shall,  out  of  his  own  gold,  make  rings  of  a  certain  weight  and  shape, 
and  receive  say  ten  aureiy  is  this  a  contract  of  sale  or  of  letting  on  hire  ? 
Cassius  says  that  it  is,  as  regards  the  materials,  a  contract  of  sale ;  as  regards 
the  work,  of  letting  on  hire.     But  it  is  now  held  that  it  is  a  contract  of  sale 
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« 
alone.    If,  however,  Titius  gave  his  own  gold,  and  a  sum  was  fixed  to  be 

paid  for  the  work,  there  is  no  doubt  it  is  a  case  of  letting  on  hire.    (J.  3, 

24,  4  ;  G.  3,  147.) 

This  oontract  includes  the  two  antithetical  objects  of  all  contracts — ikingt  and 
iervice».  The  duties  arising  out  of  this  oontract  differ  materially,  therefore,  aooording 
as  the  object  is  the  use  of  a  thing,  or  the  performance  of  some  service.  This  distinction 
must  be  kept  in  view  with  reference  to  a  question  that  cannot  be  passed  over  without 
discussion.  What  is  the  true  place  of  the  contract  of  hire  ?  In  this  work  it  is  placed 
under  the  category  of  rights  in  penonam,  but  is  not  the  interest  of  a  hirer  of  land 
such  as  to  require  it  to  be  placed,  along  with  usufruct  and  use,  under  the  law  of  pro- 
perty? This  question  does  not  arise  with  reference  to  the  hiring  of  services,  and 
therefore,  even  if  we  were  bound  to  transfer  the  hiring  of  things  to  the  law  of  proper^, 
we  should  still  be  obliged  to  reserve  a  place  for  the  hiring  of  services  among  contracts. 
Are  we  right  in  placing  the  hire  of  things  under  contract  instead  of  property— under 
rights  m  personam,  instead  of  under  rights  in  rem,  f 

This  depends  upon  the  nature  of  the  interest  of  the  hirer  (conductor).  Has  the 
conductor  of  a  farm  a  right  in  rem,  or  only  a  right  in  personam  against  the  letter 
{locator),  the  owner  of  the  land  1  According  to  the  definition  of  right  in  rem,  it  is 
necessary  that  the  conditctor  should  have  a  right  as  against  all  the  world  to  the  posses- 
sion of  tiie  land  for  the  time  agreed  upon.  Now,  nothing  is  more  certain  than  that 
the  conductor  had  no  such  right.  In  the  first  place,  if  the  locator  sold  the  farm,  the 
buyer  could  at  onoe  evict  the  conductor.  (C.  4,  65,  9.)  Again,  if  the  landlord  be- 
queathed the  farm  as  a  legacy,  the  legatee  could  evict  the  conductor,  whose  only 
remedy  was  an  action  for  damages  against  the  heir.  (D.  19,  2,  82.)  But  even  the 
landlord  (locator)  himself  was  not  bound  absolutely  to  allow  the  conductor  possession,  for 
if  he  could  show  that  he  wanted  the  house  let  for  his  own  accommodation,  he  could 
evict  the  conductor  without  giving  him  any  compensation.  (C.  4,  65,  8.)  But  if  a 
farm  forms  part  of  a  dowry,  and  is  let  out  by  the  husband  for  a  fixed  time,  the  wife 
cannot  reclaim  the  farm  without  giving  security  that  she  will  leave  the  tenant-farmer 
in  quiet  enjoyment,  provided  only  she  receives  the  rents.  (D.  88,  4, 1,  15 ;  D.  24, 
8,  25,  4.) 

The  right  of  a  conductor  may  be  contrasted  with  the  interest  of  a  usufructuary. 
A  condvctor  could  not  bring  an  action  of  theft  against  a  person  that  had  stolen  growing 
crop  (D.  19,  2,  60,  5),  or  had  secretly  dug  for  and  carried  away  minerals.  (D.  47, 
2,  52,  8.)  The  owner  {locator)  was,  however,  bound  to  sue  the  thief,  and  hand  over 
the  proceeds  to  the  conductor.  On  the  other  hand,  the  usufructuary,  although  he  had 
no  right  to  the  crop  before  it  was  gathered,  had,  nevertheless,  such  an  interest  in  the 
land  as  to  enable  him  to  bring  an  action  for  theft.  Hence,  although  he  was  not  owner 
'  of  the  stoleu  produce,  and  therefore  could  not  bring  the  condictin  fwrtiva,  he  was  re- 
garded as  having  a  right  to  the  possession,  which  was  violated  by  the  th^  (D.  7, 1, 12, 
5. )  It  is  true  that  the  condu^stor  of  a  moveable  had  the  actio  furti  when  the  moveable 
was  stolen,  but  that  was  in  consequence  of  his  being  responsible  for  the  loss  of  the 
thing.     (J.  4,  1, 15.) 

The  true  position  of  the  conductor  appears  by  contrast  with  the  holder  of  a 
svperficies  (p.  259.)  For  his  protection  a  special  interdict  was  invented  (D.  43,  18, 
1,  pr. ) ;  and  also,  if  he  were  not  in  possession,  a  praetorian  Mtion  in  rem.  We  are  told 
that  this  action  was  provided  because  it  was  uncertain  whether  an  action  for  letting 
would  lie — precisely  the  same  controversy  that  existed  in  the  analogous  case  of 
Emphyteusis,  and  which  was  settled  by  the  Emperor  Zeno.  (D.  48, 18, 1, 1.)  Another 
text  from  the  same  passage  describes  the  contrast  between  superficies  and  the  contract 
of  locatio-conductio.  Superficies  was  a  right  either  perpetual  or  granted  for  a  very  long 
time  ;  and  Qlpian  goes  on  to  say  that  that  was  the  test  by  which  the  Praetor  discri- 
minated between  superficies  and  a  simple  contract  of  hire.    If,  says  Ulpian,  a  person 
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hired  »  superficies  for  a  short  time,  no  action  vn  rem  would  be  given  ;  but  if  it  were  for 
a  long  time,  such  a  remedy  would  be  given.  (D.  48,  18,  1,  3.)  The  letting  of  farms 
was  usually  limited  to  five  years.  (D.  19,  2,  9,  2 ;  D.  19,  2,  24,  2  ;  C.  4,  65,  7.) 
Oosisidering  that  it  was  a  disputed  point  whether  the  actio  ex  locctto  would  lie  in  the 
caae  of  superficieSy  there  can  be  no  hesitation  in  affirming  that  the  actions  in  rem 
were  given  only  in  the  case  of  a  perpetual  interest  in  the  land,  or  one  lasting  at  least 
for  a  considerable  time. 

Lastly,  the  tenant-farmer  was  not  a  possessor  (p.  210),  and  therefore  could  not  avail 
himself  of  the  Interdicts.  This  fact,  taken  along  with  another,  that  the  farmer  had 
no  quagi-^ictio  in  rem,  conclusively  proves  that  his  interest  belongs  to  the  class  of  rights 
im  ptTtOfnoxii, 

Rights  and  Duties. 

First,  Locatio-condnrCtio  OF  THINGS. 

The  following  terms  were  generally  employed  to  designate 
the  parties.  The  hirer  {conductor)  of  a  house  (praedium  urbanum) 
was  called  inquilimis,  and  the  rent  he  paid  was  called  pensio. 
The  hirer  (conductor)  of  a  farm  (praedium  rusticum)  was  called 
colonusy  and  the  rent  he  paid  reditus. 

Dnties  of  locator  of  things  =  rights  in  personam  of  conductor 
(inqvilinus  or  colonus). 

I.  To  deliver  the  thing  to  the  hirer,  and  to  permit  him  to 
keep  it  for  the  time  agreed  npon.  (D.  19,  2,  9  ;  D.  19,  2,  15,  8.) 
The  hirer  may  sublet.     (D.  19,  2,  48  ;  C.  4,  65,  6.) 

The  responsibility  incurred  by  an  owner  (locator)  who  does 
not  perform  this  duty,  varies  according  as  his  non-performance 
arises  from  his  fault  or  not.  If  he  fails  in  consequence  of  his 
own  iault,  he  must  pay  full  compensation  (id  quod  interest). 
(D.  19,  2,  30,  pr.) 

Tltius  lets  a  farm  to  Seius  for  five  years.  At  the  end  of  two  years  Titius  sells  the 
same  farm  to  Sempronius,  who  turns  Seius  out.  Titius  must  pay  Seius  compensation 
for  the  eviction.  He  could  have  protected  himself,  however,  by  making  it  a  condition 
of  sale  that  Sempronius  should  allow  Seius  to  remain  for  the  rest  of  his  tenancy. 
(D.  19,  2,  25, 1.) 

If,  however,  it  is  through  no  fault  of  the  owner  that  the  hirer 
is  evicted,  the  latter  is  entitled  only  to  a  remission  of  the  rent. 

Illustrations, 

Gallua  buys  a  house  from  a  person  in  possession,  whom  he  has  every  reason  to 
believe  to  be  owner.  He  then  lets  the  house  to  Maeyius.  Soon  after,  the  true  owner 
brings  an  action  against  Gallus,  and,  succeeding  in  it,  evicts  Maevius.  Maevius  has 
an  action  against  Gallus  ;  but  if  the  latter  offers  Maevius  equally  good  accommodation 
elsewhere,  he  is  entitled  to  be  absolve  from  the  action.     (D.  19,  2,  9,  pr.) 

Titius  lets  a  farm  to  Gains,  and  the  farm  is  confiscated.  Gaius  is  entitled  only  to 
a  remisfeion  of  the  rent,  not  to  damages  for  the  non-enjoyment.     (D.  19,  2,  83.) 
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If  a  house  is  burned  down,  the  tenant  {inqtuLinm)  is  not  bound  to  pay  any  rent 
after  the  fire.     (D.  19,  2,  80,  L) 

If  the  thing  let  is  carried  off  by  robbers,  the  owner  is  bound  to  remit  payment  for 
the  unexpired  term  of  the  contract.     (D.  19,  2,  84.) 

A  landlord,  during  the  currency  of  a  lease,  resolves  to  pull  down  the  house  and 
rebuild  it  If  there  is  no  necessity  for  this  step,  he  must  give  the  tenant  oompensatioii 
(id  quod  inUrcit) ;  but  if  it  is  necessary,  he  must  allow  simply  a  remission  of  the  rent. 
(D.  19,  2,  85,  pr.) 

Titius  lets  a  farm  to  Gains  for  five  years.  At  the  end  of  two  years  Titius  dies, 
leaving  Sempronius  his  heir,  and  bequeathing  a  usufruct  of  the  farm  to  Gains.  Gaius 
is  absolved  hxim  the  further  payment  of  rent  (D.  7,  1,  84,  1),  and  the  heir  is  bound  to 
release  Gains  from  the  contract.     (D.  88,  2,  80, 1.) 

II.  The  owner  is  bound  to  keep  the  thing  in  a  state  such  that 
the  hirer  can  enjoy  the  use  agreed  upon.  If  the  thing  becomes 
deteriorated,  and  is  not  repaired,  the  hirer  may  demand  a 
reduction  of  the  rent  or  a  release  from  the  contract.  Trifling 
repairs  must,  however,  be  executed  by  the  hirer.  (D.  19,  2, 
27.) 

Titius  lets  a  house  to  Gaius,  and  Sempronius,  an  adjoining  proprietor,  builds  and 
shuts  out  his  light.  Gaius  may  throw  up  the  contract.  So  if  the  doors  and  windows 
decay,  and  are  not  repaired.     (D.  19,  2,  25,  2.) 

III.  The  landlord  (locator)  must  see  that  there  are  no  faults  in 
the  thing  let  likely  to  cause  damage.  If  he  does  not,  he  must 
pay  for  the  injuries  resulting.     (D.  19,  2,  19,  1.) 

Illfistrations. 

Titius  lets  a  farm  to  Gaius  along  with  the  large  jars  or  vats  (dolia)  used  in  wine- 
making.  The  vats  are  rotten,  and  Gaius  loses  his  wine.  Titius  must  pay  for  the 
wine.     (D.  19,  2,  19,  1.) 

Titius  lets  pasture-land  that  produces  poisonous  or  injurious  herbs.  If  Titius  is  not 
aware  of  the  fault,  he  is  bound  merely  to  remit  the  rent ;  but  if  he  did  know,  he  must 
pay  all  the  damages  that  may  result     (D.  19,  2,  19,  1.) 

Gaius  hired  Stichus  the  slave  of  Titius  to  drive  his  mules.  By  the  negligence  of 
Stichus  a  mule  was  killed.  Must  Titius  pay  for  the  mule  ?  If  the  contract  was  made 
with  Stichus  and  not  with  Titius,  Titius  must  pay  the  damage  to  the  whole  extent  of 
the  slave's  pectdiumf  and  also  so  far  as  he  has  drawn  profit  from  the  letting.  But  if 
Titius  himself  let  the  slave,  he  is  not  responsible  if  he  exercised  due  care  in  selecting 
Stichus  for  the  work.  (D.  19,  2,  60,  7.)  Generally,  however,  in  such  oases,  the  hirer 
had  an  action  ex  ddieto.  Thus,  if  a  slave  was  let  out  to  keep  a  shop  and  stole  any- 
thing, the  hirer  could  sue  his  master  for  the  theft,  and  compel  him  either  to  pay  him 
the  value  of  the  things  stolen,  or  to  surrender  the  slave  {noxae  deditio),  (D.  19.  2, 
45,  1.) 

IV.  The  owner  must  permit  the  hirer  to  carry  away  any 
moveables  he  has  brought  on  the  land  or  house,  and  even  fix- 
tures, provided  he  promises  (by  stipulation)  not  to  injure  the 
house,  but  to  leave  it  in  as  good  condition  as  before.  (D.  19,  2, 
19,  4.)     (See  p.  132.) 
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Duties  of  Hirer  op  Things  (inquUinus,  colonus)  =  Rights 
in  personam  of  locator. 

A.  In  the  Absence  of  Special  Agreement. 

I.  To  pay  the  rent  agreed  upon  {pensio^  reditasy  mercea)  and 
interest,  if  the  payment  falls  in  arrear.  (D.  22,  1,  17,  4 ;  C.  4, 
65,  17.)  If  the  rent  of  a  house  or  farm  were  in  arrears  for  two 
years,  the  hirer  could  be  evicted.     (D.  19,  2,  54,  1.) 

Exception.— In  certain  cases  the  hirer  was  entitled  to  a  remission  of  rent,  in 
whole  or  in  part,  even  when  there  was  no  misconduct  on  the  part  of  the  loccUor.  (D. 
1»,  2.  15,  12.) 

Thns  when  a  house  needs  repair,  and  the  landlord  requires  the  tenant  to  leave 
daring  the  repairs,  the  tenant  pays  no  rent ;  and  if  the  tenant  is  kept  out  for  more 
than  six  months,  he  can  throw  up  his  tenancy.     (D.  19,  2,  60,  pr.) 

In  other  cases  a  remission  was  allowed  on  account  of  loss  or  damage  to  crops,  but 
only  when  the  damage  was  serious  (D.  19,  2,  25,  6)  ;  and  was  not  compensated  by 
particularly  good  harvests  in  other  years  of  the  tenancy  (C.  4,  65,  8) ;  and  when  the 
risk  was  not  thrown  upon  the  tenant  either  by  the  custom  of  the  place  or  by  special 
agreement  (D.  19,  2, 15,  4  ;  C.  4,  65,  19.)  Subject  to  these  limitations,  the  land- 
lord was  obliged  to  forego  even  the  whole  of  his  rent  when  the  crop  was  lost  or  very 
much  destroyed"  by  inundations,  tempests,  hostile  invasions,  wind  or  rain.  Allowance 
was  also  made  for  the  depredations  of  locusts  (C.  4,  65,  18),  jackdaws,  starlings,  and 
for  the  blight.     (D.  19,  2,  15,  2.) 

II.  The  hirer  must  keep  possession  of  the  thing  for  the  time 
a^eed  upon.  If  without  a  reasonable  excuse  he  leaved  the 
house  or  land,  he  must  nevertheless  continue  to  pay  rent.  (D. 
19,  2,  24,  2  ;  D.  19,  2,  55,  2.)  If  the  tenant  has  reason  to  fear 
that  the  house  will  fall  down,  he  is  absolved  from  paying  the 
rent.     (D.  19,  2,  27,  1.) 

III.  The  hirer  must  take  all  reasonable  care  of  the  thing 
hired,  but  he  is  not  responsible  for  accident.  (C.  4,  65,  28.) 
He  is  responsible  if  the  thing  is  stolen  (J.  4,  1,  15),  but  not  if  it 
is  carried  away  by  robbers.     (D.  19,  2,  9,  4.) 

The  hirer  ought  to  do  everything  according  to  the  terms  of  his  hiring ;  and 
if  anything  is  passed  over  in  the  terms,  he  ought  to  render  in  that  case  what 
is  just  and  fair. 

When  it  is  for  the  use  of  garments,  or  silver,  or  beasts,  that  a  man  has 
made  or  promised  payment,  he  is  required  to  guard  those  with  all  the  care 
that  the  most  diligent  head  of  a  house  employs  in  regard  to  property  of  his 
own.  If  he  does  this  and  yet  by  some  mishap  loses  the  property,  he  will 
not  be  bound  to  restore  it    Q,  3,  24,  5.) 

Illustrations. 

Gains  hires  from  Titios  weights,  which  are  broken  by  the  MdUe  for  being  affair. 
Must  Gains  make  good  their  value  ?  If  he  hired  them  for  good  weights,  he  is  released  ; 
but  if  he  knew  they  were  light  weights,  he  must  pay  their  value.     (D.  19,  2,  13,  8.) 
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Titius  lets  two  mules  to  Gaiua,  and  guarantees  that  they  will  carry  a  certam  weight. 
Maevius  oyerloaded  the  mules,  and  they  were  injured.  Gaius  may  be  sued  for  breach 
of  contract,  and  Maevius  for  damnwm  mjwria.     (D.  19,  2,  30,  2.) 

A  shipmaster  proceeds  on  a  river  without  a  rudder.  A  storm  arises,  and  the  boat 
is  lost.  He  is  responsible  to  the  passengers  for  the  damage  they  sustain,  upon  the  con- 
tract of  hire.     (D.  19,  2,  15,  2.) 

A  shipowner  has  agreed  to  carry  goods  to  Mintumae,  but  finding  the  river  too 
shallow,  transfers  the  goods  to  a  boat  belonging  to  another  owner.  The  boat  is  lost  at 
the  mouth  of  the  river.  Which  of  the  owners  is  responsible  ?  Upon  this  point  opinion 
did  not  seem  to  be  quite  agreed.  Labeo  says  the  owner  of  the  first  vessel  is  not 
responsible  unless  he  was  in  fault;  but  he  is  if  he  transferred  the  goods  without 
the  consent  of  the  owner,  or  at  a  time  when  he  ought  not,  or  the  second  vessel  is 
unseaworthy.  Paul,  however,  says  that  the  owner  of  the  first  vessel  is  not  responsible 
unless  he  has  been  n^ligent.     (D.  19,  2, 13,  1.)  * 

IV.  The  hirer  must  return  the  thing  at  the  time  agreed  upon. 
The  hirer  was  bound  to  give  up  possession,  even  if  he  claimed 
the  property  as  his  own.  After  surrendering  possession,  he 
could,  if  he  liked,  institute  an  action  for  the  recovery  of  it. 
(C.  4,  65,  25.)  Zeno  made  it  an  oflfence  punishable  with  fine  or 
exile  for  a  tenant  to  contest  the  title  of  his  landlord  without 
yielding  iip  possession.     (C.  4,  65,  32.) 

B.  By  Special  Agreement. 

1.  An  agreement  that  the  hirer  shall  not  keep  a  fire  {ignem  ne 
habeto),  made  him  answerable  when  the  house  was  lost  by 
accident,  if  he  kept  a  fire.     (D.  19,  2,  11,  1.) 

2.  An  agreement  that  the  hirer  will  not  fell,  peel,  or  bum 
the  trees,  nor  suffer  it  to  be  done,  imposes  on  him  the  obligation 
not  only  of  stopping  a  person  that  does  it,  but  of  taking  means 
to  prevent  any  one  doing  it.     (D.  19,  2,  29.) 

3.  A  penalty  was  often  added  to  the  obligation  to  keep 
possession  for  the  time  agreed  upon,  corresponding  to  the 
penalty  on  the  locator,  for  eviction.     (D.  19,  2,  54,  1.) 

4.  It  may  be  agreed  that  if  a  farm  is  not  cultivated  in  the 
manner  prescribed  by  the  contract,  the  landlord  may  turn 
out  the  tenant  and  let  the  farm  to  another,  and  that  the  tenant 
in  that  case  should  make  up  the  rent  if  the  landlord  could  not 
get  the  same  rent  as  before.  If,  however,  the  land  fetched 
more,  the  tenant  could  not  recover  the  excess,  because  it  was 
held  that  the  agreement  was  meant  for  the  benefit  of  the  land- 
lord only.     (D.  19,  2,  51.) 

Second,  Locatio^onducHo  OF  SERVICES  (operarum). 

If  the  material  upon  which  labour  is  to  be  employed  is  contributed  by  the  workman, 
the  contract  is  one  of  sale,  not  of  hire.  The  hire  of  services  exists  only  when  the 
workman  gives  his  services,  and  nothing  more,  and  all  the  material  is  contributed  by 
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his  employer.  (J.  8, 24, 4.)  Bat  a  distmction  was  made  among  servicee.  Sometimee 
a  nervice  consists  in  making  an  article,  as  a  gold  ring  out  of  gold.  Sometimes  a  service 
has  no  reference  to  anj  corporeal  thing,  as  the  carrying  of  a  verbal  message.  In  this 
last  case  there  can  be  no  dispute  as  to  which  is  hirer  and  which  letter.  The  object 
erf  the  contract  is  service  ;  the  servant  gives  the  service,  and  the  employer  pays  for  it ; 
.the  servant  is  the  letter  [locator  operarum),  and  the  •mployer,  the  hirer  of  the  service, 
is  conductor  operarum.  Thus  a  secretary  was  said  to  let  his  services,  and  his  employer 
to  hire  them.  (D.  19,  2,  19,  9  ;  D.  19,  2,  88.)  But  a  difficulty  arose  when  the  work 
was  rendered  in  respect  of  a  thing.  Suppose  clothes  are  sent  to  be  washed,  essentiaUy 
the  same  relation  exists  as  in  personal  services  ;  the  laundress  cleans  the  clothes,  and 
the  owner  pays  her.  But  the  Roman  jurists  in  this  case  said  the  laundress  was  the 
hirer  {conductor  or  redemptor  operis),  and  the  owner  waa  the  letter  (locator  operit). 
The  usage  of  the  jurists  is  distinct  and  uniforuk*  But  it  proceeds  upon  a  con- 
fusion with  the  quite  different  ease  of  letting  things  for  use.  The  landlord  is  the 
letter  (locator),  and  the  tenant  the  hirer  (conductor).  But  this  resemblance  is 
extremely  superficial.  If  the  jurists  had  followed  the  test  of  payment,  it  would 
have  kept  them  right.  The  tenant  pays,  and  is  the  hirer  (coruluctor)  ;  in  like  manner 
a  person  that  sends  his  slave  to  be  taught,  pays  for  and  hires  the  services  of  the 
teacher.  To  avoid  this  source  of  confusion,  it  is  convenient  to  speak  simply  of  the 
employer  and  the  workman. 

Duties  of  Workman  (locator  operarum^  condttctor  opm«)=RlGHTS 
in  personam  OF  EMPLOYER  (condttctor  operarum,  locator  operis), 
A.  In  the  Absence  of  Special  Agreement. 

I.  The  workman  was  bound  to  execute  the  work  properly, 
and  in  the  manner  agreed  upon,  within  a  reasonable  time.  (D. 
19,  2,  51,  1 ;  D.  19,  2,  60,  3;  D.  19,  2,  58,  J.) 

From  the  rules  in  locaiio  conductio  of  things,  it  may  be  inferred  that  if  the  workman 
was  not  in  fault  (as  if  disabled)  he  simply  lost  his  wages ;  but  if  he  were  in  fault,  he 
must  pay  full  compensation  (id  quod  interest), 

II.  The  workman  must  take  good  care  (praestare  diligentiam, 
culpam)  of  the  things  entrusted  to  him  ;  and  he  is  bound  to  pay 
their  value,  if  the  things  are  lost  or  destroyed  through  his 
neghgence  or  unskilfulness.  But  generally  he  is  not  answer- 
able for  loss  arising  from  via  major,  as  robbery ;  or  from  faults 
in  the  thing  upon  which  he  is  working.  (D.  19,  2,  62 ;  D.  19, 
2,  59;  D.  19,  2,  9,  5;  D.  13,  6,  19;  D.  19,  2,  41.) 

Illustrations, 
A  workman  has  agreed  to  take  a  column  from  one  place  and  set  it  up  in  another, 
or  to  remove  casks  of  wine.     If  the  column  or  casks  are  broken,  the  workman  is  not 

*  The  fuller  (fuUo)  of  clothes  is  conductor;  the  owner  of  clothes  locator,  (D.  19,  2, 
9,  5  ;  D.  19,  2,  13,  6  ;  D.  19,  2,  60,  2.) 

The  carrier  is  conductor;  and  the  owner  of  the  thing  locator,  (D,  19,  2,  11,  8  ;  D. 
19,  2,  25,  7.) 

A  person  that  teaches  a  slave  is  conductor  ;  the  owner  is  locator,     (D,  19,  2,  18,  8.) 

A  jeweller  or  builder  that  executes  work  is  a  conductor,  and  the  person  for  whom 
and  with  whose  material  the  work  is  done  is  locator  operit,  (D.  19,  2,  13,  5  ;  D.  19, 
2,  69 ;  D.  19,  2,  62.) 
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bound  to  pay  their  value  iinleBs  he  was  in  fault ;  and  he  was  in  fault  if  he  did  not 
exercise  the  highest  degree  of  care.    (D.  19,  2,  25,  7.) 

A  builder  undertakes  to  put  up  a  house  with  the  owner's  own  material  After  it 
is  partly  up,  it  is  destroyed  by  an  earthquake':  the  loss  falls  on  the  owner.  (D.  19, 
2,  69.) 

A  precious  stone  is  sent  to  a  lapidary  to  be  cut  or  set  In  doing  so  the  lapidary 
breaks  the  stone.  He  is  bound  to  pay  damages  if  the  fracture  was  due  to  his  unskil- 
fulness,  but  not  if  it  was  due  to  a  flaw  in  the  stone.     (D.  19,  2,  18,  5. ) 

A  fuller  reoeiyes  clothes  to  be  cleaned  ;  the  clothes  are  eaten  by  yermin,  or  stolen, 
or  returned  to  the  wrong  person.  The  fuller  must  pay  their  value.  (D.  19,  2,  18,  6  ; 
D.  19,  2,  25,  8.) 

A  coachman,  in  racing  another,  overturned  his  own  carriage,  and  broke  the  leg  of 
a  slave  whom  he  had  undertaken  to  carry.  He  is  liable  either  in  an  action  on  the 
Aquilian  law  for  n^Ugenoe,  or  on  the  contract.     (D.  19,  2,  13,  pr.) 

Ill  some  cases,  however,  the  workman  accepts  a  larger 
responsibility.* 

1.  When  work  is  let  by  the  job  {en  bloc,  per  averstonem),  it 
remains  at  the  risk  of  the  workman  until  approved.  (D.  19, 
2,36.)        . 

2.  When  work  is  to  be  paid  for  by  so  many  feet  or  according 
to  measure,  the  risk  is  with  the  workman  imtil  the  measure  is 
made.     (D.  19,  2,  36.) 

In  both  cases,  however,  the  workman  is  free  from  risk,  if  it 
is  by  the  fault  of  the  employer  that  the  thing  is  not  approved 
or  measured.  Also  if  the  work  requiring  to  be  approved  perishes 
by  vis  major  before  approval,  the  loss  falls  on  the  employer,' 
because  the  workman  is  not  responsible  for  more  than  his  own 
care  and  skill.     (D.  19,  2,  36.) 

B.  By  Special  Agreement, 

1.  The  workman,  by  agreement,  might  undertake  to  bear 
the  loss  resulting  from  accident.     (D.  19,  2,  13,  5.) 

Illustrations, 

A  warehouseman  put  up  a  notioe  that  he  would  not  accept  gold,  silver,  or  pearls 
at  his  own  risk.  Such  articles  were,  however,  entrusted  to  his  care,  with  his  know- 
ledge. This  acceptance  was  held  to  be  a  renunciation  of  the  notioe.  (D.  19,  2, 
60,  6.) 

Warehousemen  (/torreortt)  were  bound  to  take  special  care  and  unusual  precautions, 
but  if  their  utmost  care  failed  to  frustrate  the  attempts  of  robbers,  they  were  ex- 
onerated.    (C.  4,  65,  1 ;  C.  4,  65,  4 ;  D.  19,  2,  40.) 

2.  An  agreement  that  the  work  must  be  to  the  satisfaction 
of  the  employer  {ut  arbitratu  dortiini  opus  approbetur)  was  con- 
strued as  if  it  said  according  to  the  satisfaction  of  a  fair  and 
reasonable  man  {viri  boni  arbitrium).  It  applies  only  to  the 
quality  of  the  work,  and  not  to  the  time  allowed  for  doing  it, 
(D.  19,  2,  24.) 
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3.  An  agreement  was  sometimes  made  that  if  the  work  was 
not  done  by  a  certain  day,  it  might  be  taken  away  and  given 
to  another.  The  employer  cannot  take  it  away  until  the  day 
passes,  and  the  workman  is  not  liable  to  be  sued  until  the 
work  has  actually  been  given  to  another.    (D.  19,  2,  13,  10.) 

Duty  op  the  Employer  {conductor  operarumy  or  locator  operis) 
= Right  in  personam  OF  WORKMAN  {locator  (yperarumy  or 
conductor  operis). 

To  pay  the  wages  agreed  upon,  unless  through  the  fault 
of  the  workman  the  services  promised  have  not  been  given. 
(D.  19,  2,  38,  pr.)  If  the  wages  were  not  paid  in  time,  interest 
was  due.     (C.  4,  65,  17.) 

Illustrations. 

A  secrotory  was  engaged  for  a  year  to  Antonius  AqoiUL  Before  the  end  of  the 
year  Antonios  died.  If  the  secretary  did  not  receive  any  salary  during  the  same 
year  from  any  other  person,  he  was  entitled  to  his  full  salary  from  the  heir  of  the 
deceased.     (D.  19,  2,  19,  9 ;  D.  19,  2,  19,  10.) 

An  advocate  was  obliged  to  return  his  fee  {lumorarium)  if  through  his  own  fault  he 
failed  to  appear  in  the  cause  for  which  he  was  engaged.     (D.  19,  2,  88,  1.) 

When  a  ship  was  lost,  the  amount  paid  as  freight  oonld  be  recovered.  (D.  19,  2, 
15, «.) 

Special  Divestitive  Facts. 

1.  The  expiration  of  the  time  for  which  the  contract  was  to 
la«t.     (0.4,65,11.) 

If  the  hirer  of  a  farm  {colonus)  is  permitted  by  the  owner  to 
remain  in  possession  after  his  five  years'  lease  is  exhausted, 
there  is  an  implied  re-letting  {relocatio)  to  him  of  the  farm  for 
one  year.  But  in  the  C€we  of  houses,  if  the  original  contract 
w^as  in  writing,  a  re-letting  is  not  presumed,  and  cannot  be 
made  except  in  writing.  In  the  absence  of  such  writing  the 
tenant  holds  merely  during  the  pleasure  of  the  owner.  (D.  19, 
2,  13,  11.) 

2.  If  the  interest  of  the  locator  in  the  thing  let  has  expired, 
then  the  letting  is  at  an  end.     (D.  19,  2,  9, 1.) 

3.  The  death  of  a  workman  puts  an  end  to  a  hiring  of  service 
or  work ;  but  the  death  of  a  letter  or  hirer  of  things  does  not. 
(C.  4,  65, 10.) 

If  the  hirer  dies  during  the  time  of  hiring,  his  heir  comes  into  his  place 
as  hirer,  and  has  the  same  rights  and  duties.    (J.  3,  24, 6.) 

4.  The  hirer  may  be  evicted  from  a  farm,  of  which  he  has 
been  in  arrears  of  rent  for  two  years  (D.  19,  2,  54,  1),  or  if  he 
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has  misconducted  himself  in  the  hiring,  or  the  house  let  wants 
repairs,  or  the  landlord  requires  the  house  for  his  own  accom- 
modation.    (C.  4,  65,  3.) 

ReM£3)IES. 

I.  To  enforce  the  duties  of  a  lancKerd  {locator  rerum),  and  employer  (locator  operu), 
and  workman  {locator  operarum). 

1.  Actio  conducti,     (D.  19,  2,  16.) 

2.  Interdict  de  migrando. — This  was  given  only  to  a  hirer  of  houses  {itiquUinut),  to 
enable  him  to  remove  his  property  from  the  house  on  payment  of  his  rent.  (D.  43, 
32,  1,  pr.)  It  includes  also  property  under  his  care.  (D.  43,  82,  2.)  It  is  a  per- 
petual interdict ;  and  is  given  to  and  against  heirs.     (D.  48,  82,  1,  6.) 

II.  To  enforce  the  duties  of  the  hirer  of  things  {conductor  rerum),  and  the  {con- 
ductor operit  (workman),  and  the  conductor  operarum  (employer). 

1.  Actio  locati. 

2.  Real  action — such  as  actio  furti  (D.  19,  2,  42),  the  action  on  the  Aquilian  Law, 
the  interdict  quod  vi  aut  dam,  and  the  actio  arborum  furtim  caeaarum,  (D.  1 9,  2,  25,  5  ; 
D.  19,  2,  43.) 

JETTISON  (Lex  Rhodia  de  Jactu). 

The  Roman  Law  adopted,  so  far  as  not  inconsistent  with 
itself,  the  maritime  law  of  Rhodes.  This  fact  is  brought 
out  very  forcibly  in  a  rescript  of  tbe  Emperor  Augustus. 
I  am,  says  he,  indeed,  mastw  of  the  land,  but  the  law  rules  the 
sea.  The  Maritime  law  of  Rhodes  {lex  Mhodia)  appHes  wher- 
ever it  is  not  opposed  to  special  legislation.     (D.  14,  2,  9.) 

If,  in  order  to  save  a  ship,  a  portion  of  its  cargo  is  thrown 
overboard,  the  owner  of  the  vessel  and  cargo  must  share  with 
the  owners  of  the  goods  thrown  overboard  the  loss  they  sustain, 
(D.  14,  2,  1.) 

Illustrations. 

A  captaia«of  a  ship,  fearing  that  his  ship  is  overloaded,  causes  a  portion -of  the  cargo 
to  be  put  into  boats.  The  boats  are  capsized.  In  this  case  there  is  clearly  contribu- 
tion. Suppose,  however,  the  boats  are  saved  and  the  ship  is  lost,  is  there  contribution  ? 
No,  because  the  goods  in  the  boats  have  not  been  saved  in  consequence  of  the  loss  of 
the  goods  in  the  ship.     (D.  14,  2,  4.) 

A  mast  is  cut  and  thrown  overboard.  The  owner  has  a  right  of  contribution  if  it 
was  done  to  save  the  vessel,  and  the  vessel  was  saved.     (D.  14,  2,  3  ;  D.  14,  2,  5.) 

A  ship  Buffered  severely  in  a  storm,  and  was  driven  into  a  port,  where  the  captain 
had  the  damage  repaired.  Continuing  the  voyage,  the  ship  reached  its  destination  in 
safety.  In  this  case  there  is  no  contribution  for  the  expenses  of  repairs,  because  that 
was  a  part  of  the  ordinary  expenditure,  rather  than  a  loss  incurred  for  the  sake  of 
preserving  the  cargo.     (D.  14,2,  6.) 

Money  paid  for  the  redemption  of  a  ship  from  pirates  gave  rise  to  a  claim  for 
contribution  on  the  cargo,  but  not  if  the  goods  were  stolen  by  robbers.    (D.  14,  2,  2, 8. 

There  was  no  contribution  for  slaves  drowned  in  a  shipwreck,  any  more  than  if  they 
had  died  on  board  or  thrown  themselves  into  the  sea.     (D.  14,  2,  2,  5.) 
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Contribution  is  required  from  those  whose  property  has  been 
saved  by  the  jettison,  upon  the  equitable  ground  that  the  loss 
was  incurred  to  save  their  goods.  (D.  14, 2,  5.)  No  contribution 
could  be  required  on  account  of  free  persons  saved,  because 
their  lives  constituted  a  value  that  could  not  be  expressed  in 
money.  But  they  must  contribute  on  account  of  their  garments 
and  jewellery  saved  from  shipwreck ;  not,  however,  for  food  and 
the  like  consumable  articles.  Also  the  owner  of  the  vessel 
must  contribute  because  his  vessel  is  saved.     (D.  14,  2,  2,  2.) 

A  more  difficult  point  is  raised  by  Callistratus.  May  contri- 
bution be  demanded  in  respect  of  goods  which,  although  saved, 
have  been  damaged  by  the  water  f  The  answer  was  that  such 
goods  should  contribute  according  to  their  depreciated  value 
only. 

Sappose  the  goods  were  deteriorated  to  the  extent  of  10  awrei,  and  the  arnoont  due . 
on  contribution  was  less,  say  2  aurei ;  b  the  owner  of  the  damaged  goods  not  only  to 
suffer  the  loss  of  10  aurei,  but  to  pay  2  aurei  for  contribution  ?  or  may  he  not  claim 
contribution  for  the  damage  done  to  his  own  goods !  Callistratus,  endorsing  the 
opinion  of  Papirius  Fronto,  said  that  contribution  should  be  made  not  merely  for 
jettison,  but,  as  in  the  case  mentioned,  for  damage  done  by  sea  water.  (D.  14,  2, 
4.2.) 

Valuation. — In  measuring  the  value  of  the  goods  lost  and  saved 
for  the  purpose  of  contribution,  a  distinction  was  drawn.  The 
value  of  the  goods  thrown  overboard  or  damaged  by  sea  water, 
was  held  to  be  the  price  paid  for  them,  not  the  price  that  they 
would  probably  fetch  at  the  port  of  destination.  The  reason 
was,  that  although  it  was  fair  that  the  owners  of  the  goods 
saved  should  pay  for  the  goods  thrown  overboard,  all  that  they 
could  reasonably  be  asked  to  do  was  to  save  the  owner  from 
I988,  not  to  make  for  him  a  profit.  But  the  goods  saved, 
as  was  but  fair,  were  valued  at  the  price  they  would  fetch  at 
the  port  of  destination,  because  that  was  the  true  measure  of 
the  value  of  what  was  saved  from  shipwreck.     (D.  14,  2,  4,  4.) 

RKMKDIB& — Although  in  substance  the  obligation  to  contribute  for  goods  throw 
oyerboard  was  founded  on  equity,  and  not  on  contract,  and  was  therefore  a  real  quasi- 
contract,  yet  in  form  sudi  was  not  the  case.  The  owners  of  the  goods  lost  had  no 
direct  action  against  the  owners  whose  goods  were  saved ;  their  remedy  was  against 
the  shipmaster  upon  the  contract  of  letting  on  hire.  (D.  14,  2,  2,  2.)  The  object  of 
the  action  was  to  require  the  shipmaster  to  retain  the  goods  that  were  saved  until  the 
amount  due  for  contribution  had  been  paid  (D.  14,  2,  2,  pr.);  or  if  the  goods  had  been 
delivered,  to  allow  the  losers  to  sue  the  owners  of  the  goods  saved  in  the  shipmaster's 


The  shipmaster  may  either  retain  the  goods  saved  until  contribution  has  been  made 
(D.  14,  2,  2,  pr.),  or  he  may  sue  the  passengers  and  owners  on  the  contract  of  hire 
{aetio  ex  locato). 
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in.— PARTNERSHIP  (Societas). 

Definition. 

Partnership  is  a  contract  in  which  two  or  more  persons  com- 
bine their  property,  or  one  contributes  property  and  another 
labour,  with  the  object  of  sharing  amongst  themselves  the  gains. 
(D.  17,  2,  3,  3;  C.  4,  37,  1.)  A  partnership  cannot  be  con- 
stituted in  which  one  partner  contributes  neither  property  nor 
labour.  (D.  39,  6,  35,  5 ;  D.  17,  2,  5,  2.)  A  partnership  could 
exist  in  which  one  of  the  parties  was  to  share  in  the  profit,  but 
not  in  the  loss ;  but  a  partnership  could  not  exist  when  one  of 
the  partners  was  to  share  in  the  loss  only,  and  not  in  the  profit 
{Leonina  Societas),  Such  a  contract  could  not  be  made  except  firom 
a  charitable  motive ;  but  in  partnership  it  was  necessary  that 
there  should  be  a  valuable  consideration  moving  firom  each  of 
the  partners.     (D.  17,  2,  29,  2.) 

llluatraiions, 

A  farm  adjoining  the  lands  of  LndiiB  Titius  and  of  his  neighbour  QtMa  Seins  was 
for  sale.  Titius,  desiring  to  have  the  part  adjoining  his  land  added  to  it,  asked  Seias 
to  buy  the  land.  Afterwards,  Titius,  without  informing  Seius  of  his  purpose,  went 
and  bought  the  farm  in  his  own  name.  Can  Seius  compel  Titius  to  share  the  farm 
with  him  ?  In  other  words,  are  they  partners  ?  Ulpian  said  the  question  was  one  of 
fact,  not  of  law.  What  did  Seius  and  Titius  intend  ?  If  the  agreement  was  simply 
that  Seius  should  buy  the  farm,  and  give  Titius  a  part  of  it,  there  was  no  partnership. 
But  if  the  intention  was  that  the  thing  bought  should  belong  to  them  jointly  {ut  quasi 
commune  negotium  gereretur),  then  Titius  will  be  bound  to  give  up  to  Seius  the  portion 
of  the  farm  set  apart  for  him  by  the  agreement.     (D.  17,  2,  52,  pr.) 

Flavins  Victor  and  Bellicus  Asianus  made  an  agreement  to  this  efkct :— Land  was 
to  be  bought  with  the  money  of  Victor,  on  which  Asianus  by  his  labour  was  to  raise 
buildings ;  upon  the  sale  of  these  Victor  was  to  get  back  the  money  with  a  certain  sum  in 
addition,  and  Asianus  was  to  have  the  balance.     This  is  a  partnership.     (D.  17,  2, 52,  7. ) 

Titius  gives  Seius  a  pearl  to  sell  on  condition  that  Seius  should  give  Titius  10  tturei 
if  he  sold  the  pearl  for  tiiat  sum;  and  if  he  got  more,  should  keep  the  excess  for  himself. 
If  the  intention  was  to  form  a  partnership,  Titius  contributing  the  pearl  and  Seius 
labour,  and  10  aurei  was  mentioned  merely  as  a  mode  of  determining  the  division  of 
profits,  it  would  be  a  partnership ;  but  if  Titius  simply  intended  to  trust  Seius  with 
his  pearl  on  sale,  and  allowed  the  excess  above  10  aurei  as  a  reward  for  his  trouble, 
it  would  be  a  valid  contract,  of  the  nature  of  an  equitable  contract,  but  not  a 
partnership.  The  practical  difference  would  be  this  : — If  it  were  a  partnership,  Seius 
could  compel  Titius  to  deliver  the  pearl,  if  he  had  not  done  so,  in  order  to  give  him  an 
(^yportunity  of  selling  it ;  or  if  Titius  sold  it,  or  gave  it  to  another  to  sell,  Seius  would 
still  be  entitled  to  his  profit ;  but  if  it  was  not  a  partnership,  Seius  had  no  rights 
against  Titius  until  the  pearl  had  actually  been  delivered  to  hitn.     (D.  17,  2,  44.) 

Kinds  of  Partnership. — In  some  respect  the  rules  appli- 
cable.to  partnership  differed  according  to  the  subject-matter  of 
the  contract. 
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The  partnerships  in  which  we  usually  join,  either  extend  to  the  whole  of 
our  goods— this  the  Greeks  call  by  the  special  name  of  Koi¥ovpa^ta — 
or  apply  to  some  one  business  only,  as  buying  and  selling  slaves,  oil,  wine, 
or  com.    (J.  3,  25,  pr. ;  G.  3,  148.) 

I.  Trade  or  Professional  Partnership  (Sodetas  uni- 
versorum  quae  ex  quaestu  veniunt). 

This  is  the  kind  of  partnership  that  is  understood  to  be  made, 
if  no  other  form  is  specially  agreed  upon.  (D.  17,  2,  7.) 
Sometimes  it  is  called  aocietas  quaestus  et  lucri  or  sodetas  quaestus  et 
compendii  (D.  17,  2,  13 ;  D.  2^,  2,  45,  2) ;  but  these  additional 
terms,  although  they  serve  to  explain  the  scope  of  the  contract, 
add  nothing  to  it.  Quaestus  is  whatever  is  gained  by  the 
exercise  of  skill  or  labour.  (D.  17,  2,  3.)  A  partnership  of  two 
bankers  or  money-lenders  {argentaHi)  is  an  example  of  a  trade 
partnership.     (D.  17,  2,  52,  5.) 

Neither  partner  is  bound  to  contribute  anything  that  does  not 
come  under  the  definition  of  commercial  profit  {quaestus).  Each 
keeps  to  himself  separately  what  he  acquires  by  legacy,  gift,  or 
inheritance,  (D.  17,  2,  9 ;  D.  17,  2,  71,  1 ;  D.  29,  2,  45,  2.)  In 
like  manner,  the  partners  cannot  demand  from  the  partnership 
the  payment  of  debts,  except  those  incurred  in  the  pursuit  of  the 
profit  {quaestus),  which  it  is  the  object  of  the  partnership  to  share. 
(D.  17,  2,  12 ;  D.  17,  2,  82.)  Other  expenditure  might,  however, 
be  imposed  on  the  partnership  by  special  agreement. 

lUustraiion. 

JnliuB  and  Attius  are  partners.  Julius  has  a  daughter,  Flavia,  and  it  has  been 
agreed  that  the  dowries  of  the  partners*  daughters  shall  be  paid  out  of  the  partnership 
property.  Julius,  on  the  marriage  of  Flavia,  promised  a  dowr>,  but  died  before  it 
was  paid,  leaving  Flavia  bis  heir.  Flavia,  being  her  father's  heir,  was  now  boimd  to 
pay  to  the  husband  the  amount  of  the  dowry.  A  divorce,  however,  took  place,  and 
Flavia  was  released  by  her  husband  from  the  obligation  of  paying  the  dowry. 

Can  she,  as  heir  of  her  father,  claim  to  rank  as  a  creditor  against  the  partnership 
funds  in  respect  of  her  dowry  ?  Papinian  observed  that  the  original  agreement  was 
valid  if  both  the  partners  were  to  have  a  right  to  charge  the  dowries  of  their  daughters 
against  the  partnership  funds,  even  if  one  only  of  the  partners  had  a  daughter.  In 
ihis  case,  if  the  dowry  had  been  paid,  Flavia  could  have  recovered  it  from  her  husband, 
and  would  not  have  been  obliged  to  give  it  back  and  share  it  with  Attius,  because  she 
got  the  money  back  from  her  husband  in  her  own  right,  and  not  as  her  father's  heir. 
But  as  the  money  was  not  paid,  and  not  demanded  from  the  partnership  funds  before 
the  death  of  Julius,  and  consequenc  termination  of  the  partnership,  Papinian  decided 
that  Flavia  had  no  daim.  He  goes  un  to  add  that  if  the  d'wry  had  been  paid  by 
J11H118,  and  his  daughter  had  died  leaving  her  husband  surviving,  Julius  would  have 
been  bound  to  sue  the  husband  for  the  dowry  and  restore  it  to  the  partnership  funds. 
If,  on  the  contrary,  the  wife  had  survived  the  marriage,  Julius  could  take  back  the 
dowzy  only  subject  to  an  obligation  to  return  it  to  Flavia  if  she  re-married.     If  the 
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first  husband's  estate  did  not  suffice  to  restore  the  dowry,  a  second  dowry  could  not 
be  charged  agamst  the  partnership  funds.     (D.  17,  2,  81.) 

II.  Partnership  for  a  Single  Transaction  {Societaa  negotia- 

tionis  ahcujus). 

The  partnership  may  be  Kmited,  as  stated  by  Justinian,  to  a 
single  sale  or  other  transaction,  in  which  case  only  what  is 
gained  and  expended  in  connection  with  it  enters  into  the 
partnership.     (D.  17,  2,  52,  5.) 

Illustration, 

Cornelius  has  three  horses,  and  Licinius  one ;  and  they  agree  to  sell  them  in  a 
single  team  {quadriga)  ^  and  divide  the  proceeds.  Before  the  sale,  the  horse  of 
Licinius  died.  Was  Cornelius  bound  to  pay  three-fourths  of  the  loss  ?  This  depends 
on  the  terms  of  the  agreement.  If  the  partnership  was  only  for  the  sale  of  the  team,  then 
until  the  sale  there  was  no  interchange  of  ownership,  and  the  loss  falls  wholly  on 
Licinius.  But  if  the  agreement  was  that  they  would  make  a  team  of  four,  in  which 
partnership  Cornelius  had  three  shares  and  Licinius  one,  and  the  horse  of  Lidnius 
died,  the  loss  must  be  divided  between  the  partners,  in  proportion  to  their  shares 
(D.  17,  2,  58,  pr.) 

III.  A  special  case  of  this  partnership  was  in  the  collection  of 
taxes  (societas  vectigalium).  It  diflFered  from  the  other  instances 
of  partnership  in  no  respect,  except  one  of  the  divestitive  facte 
(see  p.  351).  It  is  generally  ranked  as  a  distinct  kind  of 
partnership. 

IV.  Societas  universorum  bonorum. — This  is  a  partnership 
including  all  the  property  of  the  partners,  in  whatsoever 
manner  required,  and  providing  for  the  payment  of  all  their 
expenses.  (D.  17,  2,  1,  1.)  It  occurs  where  two  persons  agree 
to  put  all  their  money  into  a  common  purse,  out  of  which  all 
their  expenses  are  to  be  paid. 

As  soon  as  the  contract  is  made,  the  moveable  and  immove- 
able property  of  each  of  the  partners  becomes,  without  any 
mutual  delivery,  at  once  the  joint  property  of  all  the  partners. 
(D.  17,  2,  2.)  Whatever  is  subsequently  acquired  by  a  partner 
does  not  become  joint  property  until  the  partner  gives  it  in 
the  usual  way  to  his  copartners.     (D.  17,  2,  74.) 

What  a  partner  acquires  by  legacy,  inheritance,  gift,  or  in 
any  other  manner,  belongs  to  the  partnership.  (D.  17,  2,  3,  1 ; 
D.  17,  2,  73.)  Thus,  even  the  dowry  that  one  of  the  partners 
receives  with  his  wife  must  be  shared  with  the  partners,  subject 
to  the  obligation  of  the  husband  to  return  it  in  certain  events. 
(D.  17,  2,  65,  10;  D.  17,  2,  65,  16 ;  D.  17,  2,  66.) 

The  sums  due  (noniina)  to  each  partner  can  be  sued  for  only  in 
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that  partner's  name,  but  each  partner  is  bound  to  place  his 
right  of  action  at  the  disposal  of  his  copartners.  (D.  17,  2,  3.) 
The  damages  obtained  by  a  partner  for  an  injury  {injuria)  to 
his  son  must  also  be  given  up  to  the  partnership.  (D.  17, 
2,  52,  16.) 

On  the  other  hand,  all  the  lawful  expenses  of  the  partners 
must  be  paid  out  of  the  common  fiind ;  but  not  damages  that 
they  have  to  pay  for  wilful  misconduct.  (D.  17,  2,  73,  1 ;  D. 
17, 2,  52, 18.)  Money  lost  in  gambUng  cannot  be  charged  to  the 
common  fiind  (D.  17,  2,  59,  1),  unless  the  partners  have  shared 
in  gains  from  the  same  source.     (D.  17,  2,  55.) 

V.  Joint  Ownership  (Societas  uniua  rei  vel  certarum  rerum). 
p.  17,2,  31.) 

The  subject  of  joint-ownership  crops  up  in  this  place  merely 
from  a  peculiarity  of  the  forma  of  action.  If  the  joint-owner- 
ship arose  by  some  act  or  event  other  than  the  will  of  the  co- 
owners,  the  proper  remedy  was  the  action  communi  dividundo 
or  familiae  erciscundae ;  but  if  the  joint-ownership  arose 
from  the  act  of  the  co-owners,  the  actio  pro  socio  could  be 
brought  (D.  17,  2,  34) ;  and  in  no  material  respect  was  there 
any  difference  between  them,  unless  perhaps  that  a  partner 
cannot  be  compelled  to  pay  beyond  his  means ;  whereas  there 
was  no  such  restricti(m  in  the  other  actions.  Thus  each  partner 
could  aUenate  his  own  share  (C.  4,  52,  3),  but  not  more  than 
his  own  share.  (D.  17,  2,  68.)  A  partner  could  not  exercise 
any  right  of  ownership  (as  building  on  the  common  land) 
against  the  wishes  of  the  others.  (D.  17,  2,  39  ;  Dt  8,  2,  27,  1 ; 
D.  8,  5,  11,  pr.)  For  when  two  persons  have  equal  rights,  the 
one  that  forbids  prevails  {in  re  enim  pari  potiorem  causam  esse 
prohibentis  constat),     (D.  8,  3,  28.) 

Illustrations, 

Pamphiltia,  a  freedman,  And  his  patron  Titius,  together  boy  land,  and  delivery  is 
made  to  both.  They  are  joint-owners.  Pamphilus,  however,  paid  all  the  price.  He 
can  compel  Titius  by  the  actio  pro  tocio  to  pay  the  half.    {C.  4,  87,  2.) 

Two  brothers,  joint- heirs,  agree  to  Jiold  all  that  they  get  from  the  inheritance  in 
common.  This  constitutes  a  partaer^p  of  the  inheritance,  but  does  not  include  what 
they  acquire  from  other  souooee.     (D.  17,  2,  52,  6.) 

An  agreement  between  Titius  and  Julius  was  made,  that  whichever  acquired  an 
inheritance  should  share  it  with  the  other.  Titius  afterwards  became  sole  heir  of  hb 
father.     Thereupon  a  partnership  of  the  inheritance  arises.     (D.  17,  2,  3,  2.) 

Titius  and  Seius  are  copartners  of  Stichus«  Titius  leaves  a  legacy  to  Stichus  of  two 
oureL  Seius  being  the  sole  owner  of  Stichus  becomes  entitled  to  the  legacy.  Can 
the  heir  of  Titius,  as  the  heir  of  a  partner,  compel  him  to  divide  the  legacy  ?    No, 
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because  Seine  reoeives  the  legacy,  not  in  his  capacity  as  partner,  but,  by  the  operation 
of  a  rule  of  the  civil  law,  in  consequence  of  his  being  owner.  But  he  is  obliged  to  ^^ve 
the  heir  half  of  the  value  of  Stichus.     (D.  17,  2,  63,  9.) 

Rights  and  Duties. 
The  rights  and  duties  of  partners  may  be  considered  under 
two  heads — (1)  the  duties  partners  owe  to  each  other;  and 
(2)  the  duties  they  owe  to  outsiders  in  consequence  of  the  act« 
-or  forbearances  of  one  of  themselves.  The  second  case,  in 
modem  law,  is  of  not  less  importance  than  the  first.  It  is 
almost  an  essential  element  of  the  modern  notion  of  copartner- 
ship that  each  partner  is  an  agent  for  all  the  others  within  the 
scope  of  the  partnership.  But  the  implied  agency  of  one 
partner  for  another  did  not  enter  into  the  Roman  notion  of 
copartnery.  We  have,  then,  to  consider  *here  only  the  duties 
of  partners  towards  one  another ;  how  far  each  partner  could 
represent  the  others  in  legal  transactions  will  be  considered  in 
connection  with  the  law  of  Agency. 

1.  Each  must  contribute  to  the  common  fund  what  has  been 
agreed  upon,  and  also  whatever  each  gets  in  respect  of  the 
partnership.  Hence,  if  one  partner  recovers  more  from  a  debtor 
than  the  others,  he  must  share  his  good-luck  with  his  co- 
partners.    (D.  17,  2,  63,  5.) 

2.  Each  partner  is  entitled  to  be  reimbursed  all  expenses 
properly  incurred  (D.  17,  2,  52,  12),  and  to  be  indemnified 
in  respect  of  all  the  duties  to  which  he  subjects  himself  on 
behalf  of  the  partnership.  (D.  17,  2,  27;  D.  17,  2,  28;  D.  17, 
2,  38.)  If  one  of  the  partners  becomes  insolvent,  and  is  unable 
to  pay  his  share,  the  other  partners  must,  in  proportion  to  their 
shares,  make  good  the  deficiency.     (D.  17,  2,  67,  pr.) 

Illustrations. 

A  partner,  travelling  for  his  firm  to  buy  merchandise,  is  entitled  to  travelling 
expenses,  and  the  cost  of  conveying  himself,  his  baggage  and  merchandise.  (D.  17,  2, 
52,  16.) 

A  partner,  in  resisting  the  flight  of  slaves  belonging  to  the  partnership,  b  wounded. 
Can  he  recover  the  cost  of  medical  attendance  for  his  cure  ?  Labeo  held  that  he  could 
not,  and  drew  a  subtle  distinction  between  expense  incurred  on  behalf  of  the  partner- 
ship and  expense  incurred  incidentally  in  consequence  of  being  a  partner.  It  is  like 
the  case  where  a  legacy  is  left  to  a  man  in  consequence  of  being  a  partner.  He  b  not 
obliged  to  contribute  tiiat.  (D.  17,  2,  60,  1.)  This  subtlety  was  rejected  by  Julian, 
whose  opinion  had  the  further  sanction  of  Ulpian,  and  is  endorsed  in  the  Digest. 
(D.  17,2,  61.) 

TitiuB  and  Seius  agreed  to  deal  together  in  mantles,  and  Utius  set  out  on  a  journey 
to  buy  stock.     On  his  way  he  was  met  by  robbers,  who  stole  the  money  he  took  to  pay 
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for  the  merohandiae,  wounded  his  slaves,  and  stripped  him  of  his  own  private  property. 
Julian  held  that  not  merely  most  the  loss  of  the  partnership  money  be  borne  equally 
by  the  two,  but  that  Titius  must  pay  half  the  loss  of  t&e  private  property  of  Seius,  and 
of  the  other  damage,  including  medical  expenses.     (D.  17,  2,  52,  4.) 

3.  Whether  one  partner  is  liable  to  another  simply  as  such  (by  the  actio 
pro  socio)  in  case  of  wilful  wrong,  as  is  a  man  that  has  suffered  anything  to 
be  deposited  with  him,  or  whether  he  is  not  also  liable  for  a  fault  on  the  score 
of  sloth,  that  is,  and  negligence  is  questioned.  The  opinion  has,  however, 
prevailed  that  he  is  liable  even  for  a  fault.  But  everything  that  falls  short 
of  the  utmost  possible  diligence  is  not  therefore  a  fault.  For  it  is  enough 
that  a  partner  display  such  diligence  in  regard  to  the  common  affairs,  as 
he  usually  does  in  regard  to  his  own.  And  the  man  that  has  taken  to 
himself  a  partner  lacking  in  diligence  has  only  himself  to  complain  of;  he 
must  ascribe  his  loss,  in  fact,  to  his  own  want  of  forethought.     (J.  3,  25,  9.) 

Illu%tration. 

A  partnership  is  made  between  Sempronius  and  Titius,  Titius  undertaking  to 
pasture  the  cattle  of  Sempronius,  and  share  the  profits  with  him.  The  cattle  are 
taken  over  by  Titius  at  a  valuation.  Some  of  the  cattle  are  carried  ofif  by  robbers, 
and  the  rest  stolen.  In  this  case  Titius  must  pay  the  value  of  the  stolen  cattle,  but 
the  loss  of  the  cattle  taken  by  robbers  faUs  on  Sempronius.  The  reason  is,  that  with 
due  care  Titius  could  have  prevented  the  theft,  but  he  could  not  withstand  robbery. 
(D.  17,  2,  52,  3.) 

A  partner  employed  his  slave  to  work  for  the  partnership  ;  the  slave  by  his  negli- 
gence did  some  damage*  The  partner  could  not  set  off  against  this  damage  any  special 
benefit  acquired  through  that  slave.     (D.  17,  2,  23,  1  ;  D.  17,  2,  25.) 

And  the  general  rule  was  that  a  partner  could  not  set  off  what  he  gained  by  unusual 
industry  against  losses  incurred  by  negligence.     (D.  17,  2,  26.) 

Investitive  Facts. 

Partnership  was  formed  by  the  simple  consent  of  the  parties. 
(D.  17,  2,  4.)  It  seems  at  one  time  to  have  been  a  moot  point 
whether  a  partnership  could  be  made  subject  to  a  condition, 
but  this  was  decided  in  the  aflBrmative  by  Justinian.  (C.  4, 
37,6;  D.  17,  2,  1,  pr.) 

If  no  express  agreement  has  been  come  to  as  regards  the  shares  of  profit 
or  loss,  equal  shares  in  both  cases  are  contemplated.  But  if  the  shares  have 
been  expressed,  then  they  must  be  kept  to.     (J.  3,  25,  i  ;  G.  3,  150.) 

It  is  easily  seen  that  if  the  share  is  expressed  in  one  case  only,  whether  of 
profit  or  loss,  but  omitted  in  the  other,  then  in  the  other  case  also  that  has 
been  passed  over  the  same  share  must  be  kept  to.    (J.  3,  25,  3  ;  Q.  z>  'So-) 

As  in  the  case  of  sale  and  letting,  the  determination  of  the  shares  might  he  left  to 
a  third  party  {^arhiltr).  (D.  17,  2,  76.)  If  no  decision  were  given,  the  contract  came 
to  nothing.  (D.  17,  2,  75.)  If  the  decision  were  manifestly  unfair,  it  would  be  set 
aside.  (D.  17,  2,  79.)  But  the  mere  fact  of  the  arbiter  giving  more  to  one  than 
another  was  not  evidence  of  unfairness,  because  one  might  contribute  a  larger  share  of 
oapitel,  indastry,  or  credit.     (D.  17,  2,  80.) 
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It  never  was  doubtful  that,  if  two  persons  come  to  an  agreement  between 
themselves  that  two-thirds  both  of  profit  and  of  loss  shall  belong  to  one  and 
one-third  to  the  other,  such  an  agreement  holds  good.    (J.  3, 25,  i.) 

But  certainly  the  following  agreement  has  been  much  disputed. 

If  Titius  and  Seius  agree  between  themselves  that  two-thirds  of  the  profit 
shall  belong  to  Titius  and  one-third  of  the  loss,  two-thirds  of  the  loss  to  Seius 
and  one-third  of  the  profit,  ought  such  an  agreement  to  be  regarded  as  valid  ? 
Quintus  Mucius  thought  that  such  an  agreement  was  contrary  to  the  very 
nature  of  a  partnership,  and  therefore  ought  not  to  be  regarded  as  valid. 
Servius  Sulpicius  was  of  the  contrary  opinion,  and  his  view  has  prevailed. 
For  often  there  are  some  men  whose  services  in  a  partnership  are  so  valuable, 
that  it  is  just  that  they  should  be  admitted  into  it  on  better  terms  than  the 
others.  In  support  of  this,  it  may  be  added,  that  no  one  doubts  men 
can  join*  in  a  partnership  on  these  terms, — that  one  shall  bring  in  all  the 
capital,  the  other  none,  and  yet  that  the  profit  shall  be  shared  in  common  ; 
for  often  a  man's  services  are  an  equivalent  for  capital.  So  fully  has  the 
opinion  opposed  to  that  of  Quintus  Mucius  been  established,  that  it  is  even 
accepted  that  partners  may  agree  that  one  shall  share  the  profit  without 
being  liable  for  loss,  as  Servius  corftistently  thought.  But  such  an  agreement 
ought  to  be  understood  to  mean,  that  if  one  part  of  the  business  brings  in  a 
profit,  and  another  a  loss,  then  a  balance  must  be  struck,  and  only  the  excess 
of  profit  over  loss  be  regarded  as  profit.    0-  3>  25,  2  ;  G.  3,  149.) 

Transvestitive  Facts. — ^No  partner  could  give  away  his 
share,  so  as  to  put  another  in  his  place.  (D.  17,  2,  19.)  The 
rule  is  thus  expressed :  the  partner  of  my  partner  is  not  my 
partner  {Socii  mei  socius  meus  sodus  non  est).     (D.  50,  17,  47,  1.) 

Special  Divestitive  Facts. 

1.  A  partnership  lasts  as  long  as  the  partners  continue  their  consent ;  but 
if  one  renounces  the  partnership,  it  is  dissolved.  Cearly,  however,  if  a 
partner  craftily  renounces  the  partnership  in  order  to  be  alone  in  having 
some  profit  that  is  falling  in — if,  for  instance,  a  member  of  a  partnership 
that  extends  to  all  the  goods  of  the  partners  is  left  heir  to  some  one,  and 
thereupon  renounced  the  partnership  in  order  to  be  alone  in  profiting  by  the 
inheritance — he  is  compelled  to  share  the  profits.  But  any  other  profit  he 
makes,  without  hunting  after  it,  belongs  to  himself  alone  ;  while  all  that  is 
acquired  in  any  way  after  the  partnership  is  renounced,  is  given  up  to  the 
renounced  partner,  and  to  him  alone.    0-  3,  25,  4  ;  G.  3,  151.) 

The  power  of  withdrawal  exists  only  when  the  duration  of  the  partnership  has  not 
been  fixed.  If  a  time  has  been  agreed  upon,  a  partner  that  withdraws  divests  himself 
of  all  rights  in  respect  of  the  partnership,  but  remains  liable  for  all  obligations. 
{Socium  a  se,  non  se  a  socio  liberaL)  (D.  17,  2,  65,  6.)  Even  if  no  time  is  fixed,  a 
partner  cannot  withdraw  when  it  is  inconvenient  for  the  partnership  ;  as,  for  example, 
force  a  sale  of  slaves  at  a  disadvantage.     (D.  17,  2,  65,  5.) 

An  agreement  that  a  partner  should  not  be  at  liberty  to  withdraw  was  void. 
(D.  17,  2, 14.) 

2.  By  Action.     If  one  of  the  partners  goes  into  court  to 
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secure  his  rights,  it  is  understood  that  the  partnership  is  thereby 
wound  up.    (D.  17,  2,  65.) 

3.  A  partnership  is  dissolved,  too,  by  the  death  of  a  partner  ;  because,  in 
entering  into  a  contract  of  partnership,  a  man  chose  for  himself  a  deter- 
minate person.  Even  if  the  partnership  was  formed  by  more  than  two 
persons  consenting  to  join,  the  death  of  one  dissolves  it  although  several  sur- 
vive, unless  it  was  otherwise  agreed  when  they  joined  in  partnership.  (J.  3, 
25,5;  G.  3,  152.) 

The  Societat  vectigaliwm  is  an  exoeption  to  this  rule.  In  this  partnership  the  heir 
of  a  partner  may  by,  but  not  without,  a  special  agreement,  succeed  as  a  partner. 
(D.  17,  2,  69  ;  D.  17,  2,  36.) 

If  one  of  the  partners  acts  on  the  assumption  that  a  partner  is  alive,  who  in  point 
of  fact  is  dead,  the  partnership  is  regarded  as  existing.  This  beneficial  rule  existed 
also  in  mandate.     (D.  17,  2,  66, 10.) 

4.  Therefore  it  is  agreed  that  capitis  deminutio^  too,  dissolves  a  partner- 
ship ;  for,  on  the  principle  of  the  jus  civile^  this  is  regarded  as  almost 
equivalent  to  death.  But  if  the  members  agree  to  go  on  still  as  partners,  a 
new  partnership  is  held  to  begin.    (G.  3,  153.) 

This  is  true  only  of  the  greater  and  middle  change  of  status,  not  of  the  smallest 
{mmima.  ccipUis  demintUio).  Hence  the  arrogation  or  emancipation  of  a  partner  did 
not  dissolve  the  partnership.     (D.  17,  2,  68,  2  ;  D.  17,  2,  66,  11.) 

5.  Again,  if  one  of  the  partners  has  his  goods  sold  off,  either  by  the 
State  or  by  private  creditors,  the  partnership  is  dissolved.  But  in  this  case 
a  new  contract  of  partnership  may  be  entered  into  ;  for  such  a  contract  needs 
only  bare  consent,  and  comes  under  the  J^us  Gentium;  and  all  men,  by 
natural  reason,  can  give  consent.    (G.  3,  154.) 

Confiscation  of  goods,  too,  plainly  breaks  up  a  partnership,  if,  that  is,  the 
whole  goods  of  the  partner  are  confiscated ;  for  since  another  comes  into 
his  place,  he  is  regarded  as  dead.    (J.  3,  25,  7.) 

Again,  if  one  of  the  partners,  weighed  down  by  heavy  debts,  yields 
up  his  goods,  and  has  all  his  substance  sold  for  debts,  public  or  private,  the 
partnership  is  dissolved.  But  in  this  case,  if  the  members  agree  to  go  on 
stUl  as  partners,  a  new  partnership  is  begun.    (J.  3,  25,  8.) 

6.  Again,  if  a  contract  of  partnership  is  made  for  some  special  business, 
when  that  is  ended  the  partnership  is  at  an  end.    (J.  3,  25,  6.) 

7.  The  loss  of  the  partnership  property  also  terminates  the 
partnership.     (D.  17,  2,  63,  10.) 

8.  By  the  lapse  of  the  time  for  which  the  partnership  was 
constituted.     (D.  17,  2,  65,  6.) 

Remedies. 

L  Actio  pro  Socio. 

1.  This  action  is  brought  to  enforce  the  rights  in  personam  of  the  partners ;  if  a 
division  of  the  property  is  desired,  recourse  must  be  had  to  the  actio  communi  divi- 
d»ndo.     It  is,  therefore,  confined  to  the  accounts  between  partners.     (D.  17,  2,  43.) 
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2.  If  any  obligations  are  outstaading,  and  cannot  be  settled  on  the  dissolution  of 
the  partnership,  security  must  be  given  to  the  burdened  partner.  (D.  17,  2,  27  \  D. 
17,  2,  38.) 

3.  Partners  have  a  special  benefit  as  between  themselves ;  they  cannot  be  made  to 
pay  more  than  they  can  afford,  or  have  deprived  themselves  of  the  means  of  paying: 
(in  id  quod  facere  pouurU,  quodve  dolo  maio  feceriiU  quominut  pasient,  condemnari 
oportere),     (D.  17,  2.  63  pr.) 

A  partner,  however,  who  denies  the  existence  of  a  partnership,  does  not  enjoy  this 
benefit.    (D.  42, 1,  22, 1 ;  D.  17,  2,  67,  3.) 

If  a  man  brings  an  action  dgainst  his  parent  or  patronus^  or  if  a  partner 
brings  an  action  against  a  partner  in  a  suit  arising  out  of  the  partnership, 
the  plaintiff  cannot  gain  more  than  his  opponent  can  pay.  And  it  is  the 
same  when  a  man  is  sued  for  what  he  has  given  as  a  present.     (J.  4,  6,  38.) 

2.  The  actio  cof?imunt  dividundo  co-exists  with  the  AcHo  pro  socio. 

8.  The  ctctio  Ugis  AquUiaef  actio  furti,  and  others,  may  also,  according  to  circum- 
stances, be  invoked  by  an^injured  partner.  (D.  17,  2,  47,  1  ;  D.  17,  2,  49 ;  D.  17,  2, 
60  ;  D.  17,  2,  45  ;  D.  17.  2,  46  ;  D.  17,  2,  51  pr. ;  D.  17,  2,  51,  1.) 

Fourth,  History  and  Classification  of  Roman  Contracts. 

Having  enumerated  and  described  the  Roman  Contracts  as 
they  are  given  in  the  Institutes  of  Gains  and  Justinian,  we  may- 
pause  before  proceeding  to  complete  an  outline  of  the  subject 
from  the  corpus  juris,  to  examine  the  principles  upon  which  the 
Roman  contracts  are  based,  and  the  order  of  their  development. 
These  two  topics — ^the  history  and  juridicial  principles  of  con- 
tract— are,  at  least  for  the  student  of  Roman  Law,  inseparably 
bound  up  together.  The  history  of  contract  affords  the  best 
justification  of  the  arrangement  that  has  been  set  forth,  and  a 
careful  analysis  of  the  principles  upon  which  the  Roman  Law 
extended  legal  protection  to  contracts  sometimes  furnishes  a 
clue  to  their  history. 

I. — Formal  Contracts. 

The  formal  contracts  of  the  Roman  Law,  as  already  described, 
are  three  in  number :  they  are  all  said  to  descend  from  the  jus 
civile  ;  and  they  rest  upon  a  simple  principle.  The  obligatory 
force  of  these  contracts  depends  on  the  exact  observance  of 
their  respective  forms. 

The  juridical  principle  of  the  formal  contracts  is  obvious, 
and  requires  no  commentary,  but  the  question  of  their  origin 
is  very  obscure.  According  to  the  opinion  of  some  high 
authorities,  the  three  formal  contracts — Nexum,  Stipulation 
Expensilatio — are  not  equally  ancient.  The  Nexum  is  said  to  be 
he  parent-contract  from  which  not  only  the  Stipulatio  and 
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Expensilatio,  but  all  the  other  contracts  of  the  Roman  Law  are 
lineally  descended. 

The  writer  has  been  driven  to  the  conclusion  that  this 
hypothesis,  although  very  attractive,  is  not  supported  by  the 
evidence ;  and  that  we  must  still  look  upon  the  stipulation  as 
primordial,  as  it  is  one  of  the  most  ancient  contracts  of  the 
Roman  Law.    (See  Note  at  the  end  of  this  section.) 

1.  Anciently  in  Rome  betrothals  were  made  by  stipulation 
(hence  the  terms  spansus,  sponsa^  from  spondeo),  (D.  23,  1,  2.) 
In  the  classical  period,  the  stipulation  was  not  employed,  and 
no  action  lay  for  breach  of  promise.  We  learn  from  Servius 
Sulpicius,  a  jurist  who  died  about  B.0. 42,  that  betrothal  was  an 
institution  of  the  Latin  people,  who  kept  up  the  action  for 
breach  of  promise  (actio  ex  sponsu)  until  they  were  incorporated 
with  the  Romans.  There  can  be  no  question  of  the  antiquity 
of  the  custom.  It  was,  in  fact,  one  that  could  not  fail  to  arise 
as  soon  as  men  gave  up  the  practice  of  stealing  wives,  and 
sought  them  by  purchase.  A  preliminary  bargain  was  necessary 
to  settle  the  price,  and  the  conclusion  of  that  bargain  prior  to 
the  ceremony  of  marriage  was  betrothal.  One  of  the  forms  of 
Roman  marriage,  in  olden  times,  was  a  mancipation  of  the  wife 
to  the  husband  {coemptio  in  manum).  Now  it  would  have  been 
impossible  that  the  previous  contract  should  have  been  made 
by  a  mancipation,  even  fictitiously,  because  if  the  woman  had 
really  been  mancipated,  even  for  the  sake  of  form,  to  an  intend- 
ing husband,  she  would  at  once  have  been  subjected  to  his  mantis 
beyond  recall.  (G.  1, 115  B.)  Hence,  in  betrothal,  an  extremely 
ancient  institution,  we  find  the  opposition  between  contract 
and  conveyance,  between  promise  and  property.  This  distinc- 
tion, if  Sulpicius  is  right,  corresponded  with  that  between 
stipulatio  and  mancipation 

2.  It  is  impossible  to  avoid  being  struck  by  the  prominence 
given  to  the  stipulation  in  the  Roman  law  of  procedure.  Not 
only  was  it  largely  employed  by  the  Praetor,  but  in  its  oldest 
form  as  a  aponsio  it  figured  in  the  ancient  condictio  (the  legis 
actio  of  that  name.  See  Book  IV.,  Proceedings  in  jure.  Legis 
Actiones),  The  ancient  form  of  suretyship,  called  vadimonium, 
appears  also  to  have  been  made  by  spotisio. 

It  is  easy  to  imderstand  why  the  stipulation  should  have 
been  so  extensively  employed  in  civil  procedure.  The  obliga- 
tions.  enforced  in  connection  with  civil  proceedings  took  the 
form  of  requiring  a  person  to  do  or  not  to  do  something.     Now 
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we  can  hardly  suppose  such  contracts  ever  to  have  been  made 
by  Tiexum.  The  nexwm  was  germane  to  contracts  related  to  the 
transfer  of  property,  but  it  seems  quite  irrelevant  to  contracts 
concerned  with  personal  acts  and  forbearances.  But  such  con- 
tracts fell  naturally  under  the  domain  of  the  stipulation. 

There  is  nothing  in  Roman  Law  to  throw  light  on  one  of  the 
characteristics  of  the  stipulation ;  namely,  the  form  of  question 
and  answer.  It  is  a  imique  form.  But  the  other  essential 
feature  of  the  stipulation  anciently — the  word  spondeo — ^has  some 
interesting  affinities. 

The  cognate  term  in  Greek — (wro»3i) — ^is  a  sacrifice  by  libation 
of  wine,  oil,  honey,  or  water.  It  is  also  the  name  for  a  simple 
treaty  of  peace  as  distinguished  from  a  treaty  of  alliance.  This 
ought  to  be  taken  along  with  a  statement  of  Gaiuia  (G.  3,  94), 
who  says  that  in  one  case  only  could  spondeo  be  used  by  an  alien ; 
namely,  in  making  peace  with  the  Roman  people.  It  may 
perhaps  be  inferred  that  the  word  spondeo  carried  a  S€uictity 
with  it  beyond  the  confines  of  Rome.  It  would  appear  that 
sponsiones  were  current  among  the  Greek  and  Latin  tribes  as  a 
most  binding  and  sacred  kind  of  promise. 

The  third  formal  contract  is  Esspensilatio.  Ortolan  contends 
at  great  length,  and  with  much  vigour,  that  this  contract  is 
derived  from  the  Nexvm.  He  summons  to  his  aid  the  well- 
known  terms  in  which  entries  were  made  in  the  domestic 
ledger,  expensa  lata — terms  that  seem  to  imply  originally  a 
weighing  out  of  the  money. 

The  Expensilatio  was  rarely,  if  ever,  used  as  a  means  of 
creating  rights  in  personam ;  it  was  used  as  a  mode  of  novation, 
insomuch  that  if  the  text  of  Gains  were  all  the  information 
we  had,  we  should  be  bound  to  omit  Expensilatio  from  the  list 
of  contracts,  and  introduce  it  under  the  head  of  Transvestitive 
Facts.  The  juridical  principle  of  the  contract  is  obvious. 
According  to  all  testimony,  the  accounts  of  a  Roman  household 
were  kept  with  extreme  exactness,  and  all  sums  due  to  or  by 
the  head  of  the  house,  when  ascertained,  were  duly  entered.  In 
case  of  dispute,  these  books  formed  the  besf  evidence :  if  the 
books  of  the  creditor  and  debtor  agreed,  the  dispute  was  at  an 
end;  if  the  books  of  the  creditor  only  had  the  entry,  the 
question  was  whether  the  entry  was  made  with  the  consent  of 
the  debtor.  If  it  was,  there  could  be  Httle  hesitation  as  to  the 
judgment  that  ought  to  be  given.  From  the  extreme  care  and 
scrupulous  honesty  with  which  the  family  accounts  were  kept, 
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they  naturally  attained  a  high  degree  of  value  as  evidence ;  and 
there  seems  no  difficulty  in  believing  that  at  length  the  debtor 
was  not  allowed  to  go  behind  the  entry  on  the  ledger,  if  it  were 
made  with  his  consent,  to  dispute  his  obligation.  The  literal 
contract  is,  in  short,  merely  an  example  of  the  doctrine  of 
estoppel.  A  man  that  had  consented  to  his  name  being  entered 
as  debtor  for  a  given  sum  in  the  books  of  another,  was  not 
permitted  to  deny  that  the  money  was  really  due.  From  the 
writings  of  Cicero  we  learn  that  one  that  entered  what  was  not 
due  to  him,  and  one  that  did  not  enter  as  due  what  he  really 
owed,  were  alike  guilty  of  nefarious  misconduct. 

There  is  no  reason  for  limiting  the  effect  of  the  literal  con- 
tract to  debts  arising  from  nexum:  it  was  equally  applicable  to 
debts  arising  from  stipulation,  or  in  any  other  way.  Nor  is  any 
real  light  thrown  upon  the  expenailatio  by  connecting  it  with  the 
nexum.  The  words  expenea  lata^  for  aught  that  appears  to  the 
contrary,  may  have  been  employed  in  as  figurative  a  sense  when 
the  doctrine  of  estoppel  was  first  applied  to  written  entries  in 
the  household  ledger,  as  the  word  "expenditure"  is  at  the 
present  day. 

II.— Equitable  Contracts. 

1.  Deposituniy  Pignus^  JUutuumj  Commodatum. 

Of  the  contracts  re  enumerated  by  Gains  and  Justinian, 
two,  but  two  only,  can  with  absolute  confidence  be  regarded 
as  derived  from  the  nexum.  These  two  are  pignus  and 
deposiium.  It  is  a  curious  circumstance,  if  it  be  merely 
accidental,  that  both  Gains  (G.  2,  65)  and  Boethius  mention  two 
only,  and  these  the  same  examples ;  namely,  pignus  and  deposi- 
turn.  There  appears  to  be  no  testimony  in  favour  of  a  similar 
derivation  of  mutuum,  a  contract  that  presents  strong  affinities 
with  the  two  undoubted  derivatives  of  the  nexum;  and  yet 
there  seems  no  reason  why  such  testimony  should  be  wanting, 
if^  indeed,  the  mutuum  had  ever  been  made  per  aes  et  libram. 

When  we  seek,  in  the  absence  of  positive  testimony,  to  deter- 
mine the  precise  character  and  limits  of  the  nexum,  especially 
with  a  view  to  the  claim  advanced  for  it  as  the  parent  form  of 
all  contracts,  it  is  of  the  utmost  importance  to  possess  two 
imquestionable  instances  of  derivative  contracts.  By  examining 
the  characteristics  of  the  progeny,  we  may  be  able  to  determine 
something  of  the  nature  of  the  parent,  and  to  specify  what  we 
should  expect  to  find  in  other  members  of  the  family.     The 
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relation  of  the  pignus  to  the  nexum  has  been  alreadj^  described. 
A  few  words  may  now  be  added  in  respect  of  the  depositwn, 
Boethius  (Cic.  Top.  4,  10,  41),  explaining  the  term  Jidtidou,  says 
it  occiurs  when  a  thing  is  given  by  mandpatio  or  cessio  in  jure  to 
another,  on  condition  that  upon  the  happening  of  certain  events 
it  should  be  conveyed  back  to  the  owner.  This  happens  when 
a  man,  afraid  of  civil  broils,  mancipates  his  land  to  a  more 
powerful  friend,  who  promises  to  restore  the  land  when  the 
danger  has  passed  away.  From  this  it  would  appear  that  the 
contract  oifiducia  was  of  the  nature  of  a  condition  or  engage- 
ment annexed  to  the  conveyance  of  property.^ 

The  transaction  per  aes  et  libram  always  admitted  a  con- 
siderable degree  of  elasticity  in  the  language  employed  in 
what  we  may  call  the  **  operative  part "  of  the  proceeding. 
The  presence  of  the  balance-holder  and  the  bronze  was  indeed 
constant,  but  the  nuncupation  the  words  that  determined  the 
legal  character  of  the  ceremony,  varied.  Gains  gives  several 
examples;  as  in  the  conveyance  of  a  slave  (G.  1,  119),  and 
in  the  making  of  a  will.  (G.  2,  104.)  But  in  these  cases, 
although  the  language  varies,  it  is  within  narrow  limits. 
The  words  define  the  legal  effect  of  the  ceremony,  and 
nothing  more.  But  the  cases  of  deposit  and  mortgage  carry 
us  further.  The  words  employed  do  not  simply  qualify  the  act 
of  conveyance ;  they  impose  on  the  person  receiving  the  pro- 
perty an  obligation  to  return  the  property  on  a  ftiture  day 
named,  or  on  the  happening  of  some  event.  These  cases,  then, 
ftimish  an  example  of  the  perversion,  so  to  speak,  of  the  form 
of  conveyance  to  the  purpose  of  contract.  But  the  perversion 
is  within  the  very  narrowest  limits.  The  words  creating  a 
conditional  obligation  to  return  the  property  are  closely  con- 
nected with  the  conveyance;  and  without  any  great  stretch 
may  be  held  to  be  covered  by  the  ceremony,  and  so  to  be 
clothed  with  a  legal  sanction.  The  slightness  of  this  perver- 
sion is  made  apparent  when  we  consider  that  it  would  have 
required  a  distinct  step  in  advance  to  have  got  so  for  as  the 
mutuum.    In  that  case  the  obligation  was  to  return,  not  the 

"  An  instance  probably  of  the  same  kind  is  narrated  by  Varro  (de  r.  r.  7,  105)  as 
the  opinion  of  Mamilius.  '*  A  freeman  that  gives  his  servioes,  as  in  slavery,  on  aooonnt 
of  the  money  that  he  owes,  is,  until  he  discharges  the  debt,  called  ntxtu,**  (Liber 
qui  $ua8  operat  in  servitute  (m)  pro  pecunia  ^tiam  debebat  (dat)  dum  solveret,  nexu$ 
voeaturf  ut  ab  acre  obaeratua.)  This  is  supposed  to  refer  to  an  actual  mandpatio  of 
the  debtor  himself,  on  condition  that  when  the  debt  is  paid  his  creditor  shall  release 
him. 
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things  actually  lent,  but  the  same  quantity  and  quality.  This 
fact  should  be  kept  in  mind,  because  while  we  know  that 
deposit  was  at  first  made  per  aes  et  libram,  we  have  no  evidence 
that  mutuum  ever  was. 

The  contractus  fidtieicBf  or  engagement  annexed  to  a  convey- 
ance per  aes  et  libram,  presents  some  features  deserving  of 
remark.  It  was  not  introduced  by  the  Praetor,  for  the  fiduciary 
deposit  is  at  least  as  old  as  the  XIl  Tables ;  nevertheless  it 
was  a  contract  in  which  good  faith  was  required.  Again,  a 
person  that  broke  an  engagement  of  this  sort  was  punished 
with  the  civil  and  political  disabilities  of  infamy.  This  appears 
strange,  since  it  was  not  until  nearly  the  end  of  the  Republic 
that  a  stipulatio  could  b§  upset  by  the  plea  of  fraud.  (See  Sub- 
Div.  II.,  Fraud  in  Contract)  But  it  seems  to  have  been  con- 
sidered that  the  greater  the  confidence  reposed,  the  more 
shameful  was  a  breach  of  faith,  and  thus  infamy  might  attach 
to  a  simple  breach  of  contract.  The  reason  why  infamy  was 
fixed  to  a  delinquent  depositee  or  mortgagee  is  manifest. 
The  owner  divested  himself  of  his  ownership ;  he  gave  up  his 
right  in  rem  against  all  the  world,  and  accepted  instead  a 
right  in  personam  against  the  person  to  whom  he  conveyed 
his  property.  The  infliction  of  infamy  was  an  attempt  to 
strengthen  what  Bentham  calls  the  social  sanction  in  consequence 
of  the  weakness  of  the  legal  sanction^  Under  the  head  of 
Mortgage  an  account  has  been  given  of  the  manner  in  which 
the  Praetor  dexterously  superseded  the  clumsy  and  incon- 
venient mortgage  of  the^'w*  civile.  His  action  in  the  case  of 
deposit  was  similar.  He  gave  effect  to  a  deposit  made  without 
the  ceremony  per  aes  et  libram,  deprived  the  depositee  of  his 
right  in  rem^  and  thus  disabled  him  fi:om  alienating  the  pro- 
perty. Having  thus  given  complete  security  to  the  owner, 
who  now,  in  spite  of  the  deposit,  continued  to  have  all  the 
rights  and  remedies  of  an  owner,  the  Praetor  was  at  liberty  to 
remove  the  penal  action  to  which  a  depositee  was  exposed. 
Except,  therefore,  when  the  deposit  was  made  under  stress  of 
shipwreck,  fire,  or  the  like,  a  depositee  was  not  liable  to  pay 
double  the  value  of  the  thing  in  the  event  of  his  being  con- 
demned for  breach  of  contract. 

There  appears  to  be 'no  evidence  to  connect  the  contract  of 
mutuum  with  nexumy  but  it  would  seem  to  have  been  ranked  in  the 
Praetor's  Edicts  along  with  commodatum  and  pignus.  (D.  12,  1, 
1,1;  D.  12,  1,  2,  3 ;  Ulp.  Frag.  Inst.  3, 1.)    Comm^odatum,  in  the 
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form  we  know  it,  was  of  Praetorian  origin.  (D.  13,  6, 1.)  These 
two  contracts  naturally  go  together.  Mutuum  is  the  loan  of 
things  that  are  consumed  in  the  use ;  commodatum  is  the  loan  of 
things  that  are  not  consumed  in  the  use.  In  mutuum  the  borrower 
necessarily  becomes  owner  of  the  things  lent,  and  is  bound  to  re- 
turn simply  the  same  quantity  and  quality :  in  commodatum  the 
borrower  acquires  no  right  in  rem  to  the  thing,  and  must  return 
the  identical  aiiicle  he  has  borrowed.  In  regard  to  both  contracts, 
the  evidence,  although  not  conclusive,  tends  to  show  that  the 
Praetorian  contract  was  a  substitute,  not  for  the  nexum^  but  for 
the  stipuUitio.  Thus,  although  in  the  absence  of  a  stiptddtio  the 
Praetor  compelled  a  borrower  to  return  the  mouey,  wine,  com, 
or  whatever  else  he  borrowed,  he  did  not  require  him  to  pay 
interest.  For  that  there  must  be  a  distinct  and  special  stipulation. 
The  utmost  extent  to  which  the  Praetor  relaxed  this  rule,  was 
to  permit — and  that  only  in  a  few  caaes — ^interest  to  be  attached 
to  the  loan  by  mere  oral  or  written  agreement  (pactum)  without 
the  interrogative  form  (sttpulatio).  If  we  suppose  that,  prior  to 
the  intervention  of  the  Praetor,  a  borrower  could  not  be  forced 
to  return  what  he  borrowed  unless  he  had  bound  himself  by 
stipulatio,  we  may  take  it  that  loans  were  seldom  made  without 
stipulation  and  that  the  promise  of  the  sHpulatio  included  both 
principal  and  interest.  If,  however,  a  lender  neglected  that 
precaution,  upon  what  ground  could  he  ask  the  assistance  of 
the  Praetor  1  The  Praetor  could  not  be  asked  to  give  effect  to 
an  informal  promise  as  such,  but  he  might  go  so  far  as  to 
require  the  borrower  to  return  the  principal,  for  the  borrower 
was  taking  advantage  of  the  forms  of  the  ju^  civile  to  cheat  the 
lender  of  his  money.  Equity  required  so  much,  but  it  required 
nothing  more.  Interest  was  always  regarded  in  the  Roman 
Law  as  arising  exclusively  from  contract ;  it  did  not  bear  the 
same  relation  to  money  lent  that  the  rent  of  a  farm  did  to  the 
ownership  of  the  farm.  (D.  50,  16,  121.)  Since,  therefore, 
equity  did  not  demand  that  the  borrower  should  pay  interest, 
and  there  was  no  atipulatioy  the  Praetor  limited  his  interference 
to  the  return  of  the  principal  bon'owed. 

Commodatum  was  introduced  by  the  Praetor,  whether  as  a 
new  form  of  contract  invented  by  him  or  not,  it  would  be  rash 
to  say.  It  occupies  a  peculiar  position ;  on  the  one  side  of  it 
is  usus  or  ususfructusy  gratuitous  like  eommodatum,  but  belonging 
to  the  class  of  rights  in  rem ;  on  the  other  side  is  locatio^onductioy 
belonging,  like  commodatum^  to  the  class  of  rights  in  personam. 


Digiti 


ized  by  Google 


HISTORY  OF  CONTRACT.  359 

but  not  gratuitouB.  There  is  again  a  contrast  with  mutuvm. 
Interest  is  a  valuable  consideration  for  a  loan,  and  the  contract 
of  mutuum  might  be  either  with  or  without  interest.  Commo- 
datum  exists  only  when  there  is  no  valuable  consideration,  and 
when  there  is  no  right  in  rem.  These  peculiarities  would  be 
explained  if  we  were  to  suppose  that  there  was  a  time  when  a 
thing  was  not  given  for  temporary  use  without  exacting  a 
stipulation  for  its  return.  If  the  owner  gave  up  his  property 
to  be  enjoyed  by  anotha:  without  a  stipulation  for  its  return, 
had  he  any  remedy  against  the  borrower  ?  If  the  interest  of 
the  borrower  was  ugusy  and  the  term  of  enjoyment  had  expired, 
imdoubtedly  the  owner  could  recover  his  property.  But  if 
there  was  no  usus^  the  only  analogous  limited  right  known  to 
the  law,  apparently  there  was  no  alternative  but  to  assume  that 
the  borrower's  interest  was  unlimited,  and  that  in  fact  the 
transfer  of  possession  had  made  him  owner.  If  that  were  so, 
there  was  an  imperious  necessity  foi  the  intervention  of  the 
Praetor. 

Of  the  four  contracts  re  mentioned  in  the  Institutes,  two 
certainly,  pignii^  and  depoaitum,  and  two  probably,  mutuum  and 
ccmmodatamy  were  derived  from  formal  contracts.  The  author 
of  the  change  was  the  Praetor.  The  object  of  the  change  was 
to  prevent  the  forms  of  the  civil  law  being  used  as  means  to 
defraud  a  person  of  his  property.  Suppose  a  deposit  is  made 
without  the  ceremony  per  aes  et  libram^  and  the  depositee  refuses 
to  return  the  property,  what  remedy  had  the  owner?  He 
could  not  sue  on  the  contractus  fiduciae^  for  there  was  no  such 
contract ;  could  he  sue  as  owner  by  the  vindicatio  ?  The  pro- 
bability is  that  he  could  not,  because  he  had  of  his  own  volition 
parted  with  his  property,  trusting  to  the  honour  of  his  friend. 
At  all  events  there  was  an  injustice  in  driving  the  owner  to 
the  vindication  because  as  the  depositee  was  in  possession,  the 
owner  was  required  to  prove  his  title.  However  that  may  be, 
we  may  rest  €U38ured  that  the  Praetor  would  not  have  introduced 
the  actio  deponti  if  the  owner  had  had  any  other  suitable 
remedy.  The  principle  he  adopted  was  that  it  would  be 
unjust  to  allow  an  owner  to  be  deprived  of  his  property 
merely  because  of  his  neglect  to  use  a  legal  ceremony. 

The  main  object  of  the  Praetor's  interference,  therefore,  was 
restitution.  He  interfered  not  to  give  effect  to  an  informal 
promise,  but  rather  to  redress  a  wrong ;  not  so  much  to  compel 
the  depositee  to  fulfil  his  promise,  as  to  make  him  give  back  to 
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the  owner  the  property  of  which  he  was  unjustly  deprived.  It  is 
this  circumstance  that  gives  to  the  so-called  real  contracts  their 
peculiarities.  The  remedy  of  the  Praetor  is  given  to  the  owner 
to  recover  his  property ;  unless,  therefore,  he  has  parted  with 
liis  property,  he  has  no  occasion  for  the  remedy.  Hence  liiere 
can  be  no  contract  re  except  by  delivery  of  property  by 
an  owner.  Suppose  Titiiis  promises  to  lend  Gaius  10  aurei, 
but  fails  to  keep  his  promise ;  Gaius  cannot  compel  him  to  lend 
the  money,  if  no  stipulation  has  been  made.  I^  however,  Titius 
does  advance  the  money,  then  the  Praetor  gives  him  an  action 
for  the  recovery  of  it. 

The  Praetor  went  furtfier  in  the  case  of  the  other  three 
contracts  re^  and  gave  an  action  to  the  depositee  or  borrower 
(eommodatarius)  or  mortgagee.  This  action  was  called  corUraricL, 
and  the  word  is  significant.  Suppose  Maevius  agreed  to  lend 
Sempronius  his  slave  for  a  week,  and  sent  the  slave  according 
to  his  promise.  It  would  be  unfair  to  Sempronius  to  demand 
back  the  slave  before  the  week  had  expired,  or  to  refuse  to  pay 
any  extraordinary  expense  that  the  borrower  was  put  to  by  the 
slave.  The  Praetor,  then,  acting  on  the  principle  that  he  that 
seeks  equity  must  do  equity,  refused  an  action  to  the  owner 
until  the  time  had  expired,  and  he  gave  compensation  to  the 
borrower. 

2.  Innominate  contracts  re. 

It  was  long  before  the  principle  of  the  contracts  re. 
although  obviously  capable  of  a  much  wider  application,  w^is 
distinctly  perceived  and  consistently  appUed.  At  first  the 
Praetor  attempted  merely  to  supply  a  remedy  for  certain 
cases  of  flagrant  injustice  with  the  smallest  possible  interfer- 
ence with  the  rules  of  the  jus  civile.  But  new  cases  occurred 
involving  substantially  the  same  grievance,  and  calling  for  an 
application  of  the  same  remedy.  A  single,  instance  may  be 
taken  as  a  type  of  many.  Gaius  lends  his  ox  to  Titius  for  a 
fortnight  to  make  up  a  ploughing  team,  and  Titius  agrees  at 
the  end  of  the  fortnight  to  return  the  ox,  together  with  one  of 
his  own,  to  be  lent  to  Gaius  for  a  similar  period.  After  Titius 
has  had  the  use  of  Gaius*  ox,  he  refuses  to  perform  his  promise, 
and  Gaius  is  put  to  the  expense  of  hiring  another  ox  to  do  his 
ploughing.  The  injustice  that  Gaius  suffers  is  manifest,  and  is 
of  precisely  the  same  character  as  that  of  a  lender  when  the 
borrower  refuses  to  repay  the  loan.  But  the  contract  does  not 
fall  within  the   definition   of  mutuum ;  nor  is  it  commodatum 
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(because  it  is  not  gratuitous) ;  nor  is  it  locaMo  conditctio, 
because  the  consideration  is  not  in  money.  Had  Gains  then 
no  remedy  ? 

In  seeking  for  a  suitable  remedy  for  cases  like  that  stated, 
the  jurisconsults  naturally  turned  first  to  the  action  for  fraud 
{actio  de  doh).  The  conduct  of  Titius,  if  he  had  the  means  of 
performing  his  contract  and  refused,  was  certainly  unjust,  but 
it  could  hardly  be  called  fraud.  If,  indeed,  he  had  intended 
from  the  first  to  cheat  Gains,  and  used  the  promise  only  as  a 
means  to  get  the  use  of  his  ox,  his  conduct  was  fraudulent. 
But  this  could  rarely  be  proved  even  when  it  was  the  fact,  and 
the  actio  de  dolo  could  not  often  be  relied  upon.  The  true 
remedy  was  to  apply  the  equitable  principle  of  the  contracts 
r«,  and  at  length,  after  long  controversy  (for  even  Paul  (D.  19, 
5, 5, 3)  and  Diocletian  (C.  2, 21, 4)  except  one  class  of  cases),  this 
course  was  adopted. 

A  remedy  called  actio  in  factum  praescriptis  verbis  was  given 
whenever,  in  a  bilateral  engagement,  one  of  the  parties  had 
executed  his  promise,  and  the  other  refused  to  execute  his 
promise.    (D.  19,  5,  3  ;  D.  19,  5,  11.) 

3.  Mandatum. 

Mandate  is  placed  in  the  Institutes  in  the  class  of  contracts 
arising  from  consent  {ex  consensu).  The  circumstance  that 
mandate  alone  of  the  consensual  contracts  presents  an  actio 
conirarioy  excites  a  suspicion  that  it  is  not  in  its  right  place, 
and  that  it  should  rather  go  along  with  the  contracts  re. 
If  mandate  were  a  true  consensual  contract,  then  it  ought, 
from  the  moment  that  consent  is  given,  absolutely  to  bind 
both  parties.  But,  as  already  pointed  out,  mandate  has  not 
these  characters'.  In  the  first  place,  the  rights  of  the  manda- 
tarius  do  not  arise  from  the  consent  of  the  mandator  simply ; 
they  flow  from  his  performance  of  the  mandate.  His  rights 
rest,  therefore,  upon  equity  rather  than  upon  consent.  In  the 
second  place,  the  rights  of  the  mandator  do  not  arise  from  the 
simple  promise  of  the  mandatarius.  That  is  the  case  when 
the  agent  is  paid.  But  where  the  agent  is  not  paid,  the  prin- 
cipal has  an  action  against  him  ^  only)  when  he  has  sufiered 
injury  by  trusting  to  his  promise,  and  thereby  forbearing  to 
take  the  steps  he  would  otherwise  have  taken  to  protect  his 
interests.  It  is  true  that  the  claiofi  of  the  mandator  does  not 
rest  upon  a^ts  (as  is  the  case  in  all  other  contracts  re)y  but 
upon  a  forbearance.    But  in  equity  there  is  little  difference 
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between  saying,  "  I  have  done  something  at  your  request,  in 
order  that  you  may  do  something  to  me,"  and  "  I  have  abstained 
from  doing  something  at  your  request,  because  you  have  under- 
taken to  do  it  for  me." 

It  is  easier  to  assign  mandate  to  its  true  place  among  con- 
tracts than  to  determine  its  origin.  Is  mandate  an  ancient, 
independent  contract,  or  is  it  derived,  and  if  so,  from  what 
other  form,  nexum  or  stipuloHo  ?  Some  facts  point  in  the  direc- 
tion of  stipulatio  as  the  parent-form ;  but  the  evidence  is  not  so 
decisive  as  could  be  wished. 

A  contract  in  respect  of  the  use  of  a  thing  or  the  services  of 
a  person  might  be  made  with  or  without  valuable  considera^ 
tion ;  and  if  with  valuable  consideration,  either  in  money  or 
not.  A  contract  for  the  use  of  a  thing  without  consideration 
was  conimodcUum ;  a  contract  for  a  personal  service  without 
consideration  was  mandatum :  a  contract  for  the  use  of  a  thing, 
or  a  personal  service  with  a  consideration  in  money,  w€ts  locatio 
condxictio:  a  contract  for  the  use  of  a  thing,  or  a  personal 
service  with  a  consideration,  but  not  in  money,  was  an  inno- 
minate contract  re,  and  was  enfprced  by  the  actio  in  fojctam 
praescriptis  verbis.  CommodcUum  and  mandatum  thus  naturally 
go  together.  They  stand  in  the  same  relation  to  locatio-con^ 
duetto  ;  and  probably  they  originated  in  the  same  way.  The 
actions  of  cornmodatum  or  mandatum  could  never  be  employed 
unless  when  there  was  an  absence  both  of  a  stipulation  and  of 
a  pecuniary  consideration.  Occasionally  this  view  is  taken  by 
the  jurists.  Thus  in  stating  a  case  for  mandate  where  there 
was  no  valuable  consideration,  Scaevola  is  at  pains  to  add, 
"  and  there  was  no  stipulation."  (D.  17,  1,  62,  pr.)  Thus  the 
equitable  contract  of  mandatum,  Uke  the  equitable  contract  of 
cornmodatum^  may  have  been  introduced  where  the  parties  had 
neglected  to  employ  the  stipulaiio.  There  is  much  in  the 
general  character  of  the  development  of  Roman  contracts  to 
support  the  view  here  suggested,  but  it  cannot  be  taken  as 
proved. 

III. — Contracts  for  Valuable  CoNsroERATioN. 

In  all  the  so-called  consensual  contracts  (except  mandatum)y 
a  pecimiary,  or  at  least  a  valuable,  consideration  was  essential. 

1.  Sale. — The  contract  of  sale,  as  it  was  interpreted  during 
the  Empire,  contained  three  main  points: — (1)  The  duty  of 
the  seller  was  simply  to  deliver,  not  to  make  a  good  title ;  (2) 
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he  was  bound  to  warrant  against  eviction;  and  (3)  against 
faults  in  the  thing  sold.  But  the  evidence  is  conclusive  that 
these  obligations  were  at  first  made  by  stipulation,  and  that 
they  became  part  of  the  law  of  sale  only  through  the  edict  of  the 
Curule  Aedile.  The  effect  of  the  Aedilitian  Edicts  was  partly 
to  impose  on  sellers  a  duty  to  disclose  faults,  and  partly  to 
enable  warranties  to  be  given  without  stipulation.  A  mere 
verbal  warranty  was  to  have  the  effect  of  a  stipulation.  The 
executory  contract  of  sale  was  thus  built  up  partly  by  admitting 
pacts  for  stipulations — 1.«.,  informal  for  formal  verbal  promises ; 
and  partly  by  imposing  as  a  legal  duty  that  which  previously 
could  arise  only  fi'om  express  stipulation. 

The  account  given  by  Sir  Henry  Maine  traces  the  executory 
contract  of  sale  up  to  the  nexum.  If  there  were  no  positive 
evidence  of  the  manner  in  which  that  contract  was  developed 
in  the  Boman  Law,  there  would  be  some  plausibility  in  ascribing 
the  origin  of  the  contract  of  sale  to  a  process  by  which  property 
was  actually  conveyed  for  a  price.  But  there  can  be  no 
question  that  the  duties  of  the  seller,  in  the  mature  law,  arose 
fi:om  dropping  stipulations,  not  fi'om  lopping  off  the  ceremonial 
part  of  the  mancipation  It  was  the  stipulation  not  the  nexum^  that 
was  the  parents-form  of  the  executory  contract  of  sale.  There 
is  an  analogy  between  the  executory  contract  of  sale  and  be- 
trothal— the  executory  contract  of  marriage.  Betrothal  was  in 
the  most  ancient  times  made  by  stipulation  while  the  marriage 
itself  was  effected  per  aea  et  libram. 

2.  Hire  (Locatio-conductio).  —  There  is  little  to  show  any 
connection  between  hire  and  stipulation  such  as  undoubtedly 
subsisted  between  sale  and  stipulation.  But  a  case  mentioned 
by  Paid  shows  that  the  contract  of  hire  was  sometimes  made 
by  stipulation. 

It  was  agreed  between  Utius,  the  landlord  of  a  farm,  and  SeiuB  his  tenant,  that 
daring  the  period  of  his  agreement  Seins  should  not  be  expelled  from  the  farm  under 
a  penalty  of  10  aurd,  to  be  paid  by  Titius  ;  in  like  manner,  if  Seins  departed  before  the 
end  of  his  term,  he  was  to  pay  the  same  penalty :  the  bargain  was  confirmed  by 
lecipirocal  stipulfttions.     (D.  19,  2,  54,  1.) 

3.  Partnership  (Sodetas). — There  appears  to  be  no  evidence 
to  connect  partnership  with  either  nexum  or  stipulation  as  indeed 
from  the  nature  of  the  contract  could  scarcely  be  expected. 

In  these  three  cases  the  principle  of  valuable  consideration  is 
found.  In  a  subsequent  place,  some  other  instances  wiU  be 
cited  of  contracts  based  on  valuable  consideration,  but  these 
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are  few  in  number.  The  Roman  Law  never  attained  the  point 
of  generalising  the  principle  of  valuable  consideration.  That 
was  the  reason,  probably,  even  more  than  the  mistake  with 
regard  to  mandatum,  that  induced  the  jurists  to  describe  certain 
contracts  as  foimded  on  consent,  whereas  when  they  came  to 
describe  the  contracts  individually,  they  stated  that  the  very 
essence  of  them  was  pecuniary  consideration. 

The  three  classes  into  which  contracts  have  been  divided 
may  now  be  defined^  from  a  new  standpoint,  as  unilateral  or 
bilateral,  executed  or  executory. 

A  contract  is  unilateral  when  it  consists  wholly  of  promises 
by  one  person.  It  is  bilateral  when  it  consists  of  promises  made 
by  two  persons,  which  promises  are  the  consideration  for  each 
other.  Again,  there  is  a  distinction  between  executed  and 
executory  contracts.  If  a  unilateral  contract  is  executed,  there 
is  an  end  of  it.  But  a  bilateral  contract  may  be  executed  as 
respects  the  promise  of  one  party,  and  be  executoiy  as  regards 
the  promise  of  the  other.  Such  a  contract  may  be  said  to  be 
part  executed.  If  neither  party  has  performed  his  promise,  the 
contract  is  executory. 

1.  The  formal  contracts  are  unilateral  and  executory.  This  is 
obviously  true  of  the  stipulatio;  it  was  also  true  of  the  expenn- 
latio.  The  nexum  also  was  unilateral,  for  it  imposed  an  obliga- 
tion solely  on  the  person  receiving  property  by  conveyance. 

2.  The  equitable  contracts  are  bilateral  agreements,  part 
executed.  Before  either  party  has  executed  his  promise,  there 
is  an  executory  agreement,  but  one  that  cannot  be-enforced  by 
law.  As  soon  as  one  has  performed  his  agreement,  the  other  is 
subjected  to  a  legal  obligation  in  respect  of  his  promises.  The 
equitable  contracts  are  thus  not  executory. 

3.  The  only  bilateral  executory  contracts  of  the  Roman  Law 
are  (with  one  exception, />ac<um  donationis^  hereafter  to  be  stated) 
based  on  valuable  consideration. 

Dkbtvative  Theories  of  the  Stipulation. 

The  following  passa^  from  "  Ancient  Law  **  gives  a  concise  account  of  the  view  of 
those  that  maintain  not  merely  that  the  stipulation  was  produced  from  the  nexum,  but 
that  the  nexum  itself,  as  a  contract,  was  an  extension  or  perversion  of  the  ancient 
conveyance  per  aet  et  libram : — 

**  There  is  some,  but  not  very  violent,  conjecture  in  the  following  delineation  of  the 
process.  Let  us  conceive  a  sale  for  ready  money  as  the  normal  type  of  the  nexum. 
The  seller  brought  the  property  of  which  he  intended  to  dispose— a  slave,  for  example 
— the  purchaser  attended  with  the  rough  ingots  of  copper  which  served  for  money,  and 
an  indispensable  assistant,  the  libripent,  presented  himself  with  a  pair  of  scales.  The 
slave,  with  certain  fixed  formalities,  was  handed  over  to  the  vendee— the  copper  was 
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weired  by  the  UJbripens  and  passed  to  the  vendor.  So  long  as  the  business  lasted  it 
was  a  nteum,  and  the  parties  were  nexi ;  bat  the  moment  it  was  oomploted  the  nexwii 
ended,  and  the  vendor  and  purchaser  ceased  to  bear  the  name  derived  from  their 
momentary  relation.  But  now,  let  us  move  a  step  onward  in  commercial  history. 
Suppose  the  slave  transferred,  but  the  money  not  paid.  In  tfuU  case  the  n^num  is 
finitDed  so  far  as  the  seller  is  concerned,  and  when  he  has  once  handed  over  his  pro- 
perty, he  is  no  longer  nexm ;  but,  in  regard  to  the  purchaser,  the  nearum  continues. 
The  transaction,  as  to  his  part  of  it,  is  incomplete,  and  he  is  still  consider^  to  be 
nexiu.  It  follows,  therefore,  that  the  same  term  described  the  conveyance  by  which 
the  right  of  property  was  transmitted,  and  the  personal  obligation  of  the  debtor  for 
the  unpaid  purchase-money.  We  may  still  go  forward,  and  picture  to  ourselves  a 
proceeding  wholly  formal,  in  which  nothing  io  handed  over  and  nothing  paid  ;  we  are 
brought  at  once  to  a  transaction  indicative  of  much  higher  commercial  activity,  an 
executory  Contract  of  Sale.**— Ancient  Law,  p.  820. 

According  to  this  statement,  the  nexum  would  be  the  earliest  contract  known  to 
the  Roman  Law ;  the  stipulation  would  probably  be  its  first  o£&hoot,  while  the  expen- 
nbrtio  would  be  later.  Does  this  represent  the  true  genesis  of  the  Koman  contracts  ? 
The  question  is  important,  because  the  answer  must  afiect  all  the  other  contracts  of 
the  Roman  Law.  The  conclusion  to  which  the  present  writer  has  been  driven  is  that 
there  is  no  sufficient  evidence  to  connect  the  stipulation  by  way  of  descent  with  the 
nexum,  but  that  such  evidence  as  exists  points  rather  to  the  stipulation  as  representing 
SD  element  in  law  equally  primordial  with  the  notion  of  property  itself.  Considering 
the  high  authority  in  favour  of  the  derivation  of  the  stipulation,  it  is  necessary  to 
oonaider  the  arguments  at  some  length. 

The  derivative  theory  has  appeared  in  two  principal  forms,  the  first  published  by 
^^^7»  the  second  by  M.  Ortolan,  and  in  this  country  by  Sir  Henry  Maine. 
Savigny  considers  the  ttipuUUio  to  be  derived  from  the  nexum ;  but  the  nexum  itself 
^  regards  as  by  no  means  the  primary  form  of  contract.  The  oldest  contract  in  his 
view  is  the  mutuum;  the  nexum  was  merely  a  fiction  employed  to  bring  other 
contracts  within  the  scope  of  the  remedy  provided  by  law  for  the  mutuum.  The 
reasoning  that  led  Savigny  to  this  conclusion  may  be  briefly  stated.  He  observes  that 
the  object  that  first  demands  the  attention  of  the  legislator  is  the  protection  of  property. 
To  secure  to  every  man  the  enjoyment  of  his  own,  is  the  first  imperious  duty  of  the 
lawgiver.  To  enforce  promises  is  not  so  urgent ;  and  accordingly  Savigny  thinks 
^t  legal  remedies  were  provided  for  property  at  a  time  when  the  fulfilment  of  pro- 
Quaes  had  no  other  guarantee  than  the  good  faith  (bona  fide$)  of  the  promisor.  He 
thinks  that  the  first  application  of  actions  to  promises  was  in  the  case  of  loan — a  case 
that  illustrated  in  a  striking  manner  the  necessity  for  legal  protection.  He  thus 
contrasts  hiring  with  loan.  I  let  a  house  to  another  person  for  a  term,  at  the  expira- 
tion of  which  he  refuses  both  to  deliver  up  the  house  and  to  pay  the  rent.  Now  I 
can  recover  my  house  without  going  upon  the  contract,  simply  as  my  property ;  I 
cannot,  however,  recover  the  rent,  unless  the  contract  is  enforced  by  law.  But 
rappose  I  give  him  a  loan  of  money,  thereby  making  him  owner  of  the  money  lent. 
Here,  in  oonaequence  of  my  trusting  him  more,  I  have  no  legal  remedy  at  all,  because 
the  ownership  of  the  money  is  changed.  Surely,  then,  this  is  a  case  that  loudly  calls 
for  the  assistance  of  law  ;  and  accordingly  it  is  at  this  point,  Savigny  believes,  the 
l*w  of  Rome  first  gave  protection  to  contracts.  If  the  borrower  were  permitted  to 
retain  what  he  had  borrowed,  he  would  have  enriched  himself  unjustly  by  defrauding 
the  lender ;  and  it  was  a  principle  of  the  o\Aj%ta  civile  to  give  a  condictio  against  every 
one  that  unjustly  enriched  himself  at  the  expense  of  another.  This  he  holds  to  have 
heen  the  principle  on  which  the  condictio  was  founded,  and  the  only  principle  at  first 
reeognised  by  the  Roman  Law.  He  considers  that  the  fictitious  sale  (nexum)  was 
retorted  to  in  order  to  bring  other  contracts  within  the  scope  and  remedy  of  loans. 
"Hie  nexum  was  in  fact  a  fictitious  loan,  and  in  that  capacity  it  obtained  legal  recogni- 
tion.   His  difficolty  becomes  greater  with  the  stipulatio  and  expen»ilatio,  which  in  their 
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mature  form  liad  no  special  reference  to  loan.  Kevertheless,  Savigny  believes  that 
both  the  ttiptUatio  and  expentikUio  had  no  other  basis  in  law  than  aa  fictitious  loans  of 
money. 

There  is,  howeyer,  another  class  of  contracts  not  enforced  by  oondictio  (the  remedy 
for  mutuum,  stipulatio,  and  expeMilatio),  but  by  acUanes  bonae  fidd.  Savigny  holds 
that  contracts  resting  solely  upon  good  faith  do  not  call  so  earnestly  for  protection 
from  the  law.  The  parties,  he  contends,  did  not  even  go  before  a  judge  (judex)  pro- 
perly so  called ;  they  went  before  arbitrators  (aMtiri),  If  there  was  any  dispute,  as 
each  professed  to  act  in  good  faith,  there  could  be  no  pretence  for  refusing  to  submit 
to  the  decision  of  an  impartial  person.  The  arbitrator,  chosen  in  such  a  spirit,  was 
not  confined  to  the  strict  rules  of  law,  but  was  at  liberty  to  decide  according  to  the 
dictates  of  natural  honesty  and  fairness.  Such,  according  to  Savigny,  is  the  import  of 
the  distinction  between  actions  atricHjurit  and  actions  honaefideL 

In  support  of  his  views,  Saviguy  refers  to  what  he  considers  the  probabU  origin  of 
the  stipulation.  In  the  first  place,  he  remarks  that  the  word  itself  bears  testimony  in 
his  favour.  The  most  ancient  and  approved  derivation  traces  it  to  thd  same  root  as 
itipmdittm — namely,  ttip»,  signifying  money  ;  and  he  thinks  the  stipulation  rested  on 
the  fiction  of  a  loan  of  money.  But  apart  from  the  danger  of  building  a  theory  on  a 
supposed  derivation  of  a  word,  it  is  not  certain  that  sHpuUuio  was  the  original  name 
of  the  contract.  There  is  reason  to  suspect  that  the  original  name  of  the  contract 
was  sponsio,     (D.  50, 16,  7.) 

It  is  a  necessary  part  of  Savigny *s  theory  that  the  stipulation  did  not  come  into 
existence  for  Roman  citizens  until  the  abolition  of  the  nexum  by  the  Lex  Poetdia 
(B.C.  326,  824,  or  313).  Inasmuch  as  the  nexum  and  gtipuUtUo,  according  to  his 
views,  were  both  fictitious  modes  of  accomplishing  one  end,  there  could  have  been  no 
necessity  for  the  stipulation  so  long  as  the  nexum  was  in  existence.  Savigny  says, 
indeed,  that  even  before  that  timeidiens  living  in  Rome,  who  could  not  use  the  nexum, 
may  have  introduced  the  practice  of  dropping  the  fictitious  sale  and  trusting  to  a 
solemn  form  of  words.  At  all  events,  he  thinks  that  after  the  lex  Poetdia,  all,  both 
citizens  and  aliens,  adopted  the  stipulation  as  the  solemn  form  of  authenticating  con- 
tracts in  place  of  the  superseded  nexum.  Now,  as  will  appear  presently,  th^re  can  be 
no  question  that  the  ttipuloHo  existed  long  before  the  lex  Poetdia ;  that  it  was  in 
vigour  at  least  as  early  as  the  XII  Tables,  and  in  all  probability  is  of  much  greater 
antiquity.  This  completely  disposes  of  Savigny's  theory,  even  if  it  were  relieved  from 
other  and  insuperable  objections. 

Ortolan  and.  Sir  EL  Maine  accept  so  much  of  Savigny's  views  as  relates  to  the 
derivative  origin  of  the  stipulation  ;  but  they  look  upon  the  nexum  as  being  at  first  the 
only  contract  from  which  subsequently  all  the  rest  descended.  The  nexum  admitted 
of  analysis  into  two  parts^the  ceremony  of  the  balance  and  bronze,  and  the  oral  or 
nuncupative  part,  specifying  the  object  of  the  ceremony,  and  determining  the  nature 
of  the  obligation.  By  dropping  the  ceremonial  part.  Ortolan  says,  the  oral  or  verbal 
contract  of  stipulation  was  obtained. 

Sir  H.  Maine  oarriee  the  derivative  hypothesis  to  its  extreme  issue,  and  if  his  view 
could  be  supported,  it  would  reduce  very  much  the  primitive  elements  of  law.  His 
general  point  of  view  may  be  thus  stated.  Nearly  the  whole  civil  law  may  be  grouped 
round  three  ideas,— Property,  Contract,  and  Testament.  Property  comes  first ;  testa- 
ment is  derived  from  it.  This  is  so  far  true  that  the  Roman  Will  was  derived  from 
the  solemn  form  of  conveying  property  — namely,  the  mancijxUio;  but  this  must  be 
taken  subject  to  the  qualification  that  a  Will  could  be  made  in  Rome  independently 
of  the  teatamentum  per  aea  et  libram.  If  now  contract  also  could  be  shown  to  be 
derived  from  Property,  then  the  three  great  departments  would  be  reduced  to  one, 
and  Property  would  rank  as  the  only  primitive  element.  The  bond  uniting  the  two 
ideas  is  the  Tiexum,  which  was  simply  the  name  for  a  mandpatio,  when  that  antique 
form  was  resorted  to,  not  for  the  conveyance  of  property,  but  for  sanctioning  a  con- 
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tract.  It  &  an  nndonbted  fact  that  the  same  form  used  in  the  conveyance  of  property 
and  in  making  wills  was  also  employed  to  give  legal  eSbct  to  some  contracts.  It  is 
also  a  fact  that  certain  contracts— such  as  depotUum  and  fignu9 — were  derived  from 
the  ancient  nexum,  Bnt,  on  the  other  hand,  the  evidence,  it  is  contended,  falls  com- 
pletely short  in  regard  to  the  most  important  contract  of  all — ^the  stipulation. 

Sir  Henry  Maine  lays  chief  stress  upon  the  analogy  of  the  Roman  WilL  The  argu- 
ment may  be  thus  stated.  The  Roman  Will  in  its  mature  form  was,  although  unques- 
tiooabfy  derived  from  the  nexum,  unlike  its  parent  in  every  important  particular.  In 
its  final  BhKpe  it  was  a  secret  document,  revocaUe  up  to  the  death  of  the  testator, 
until  which  event  it  had  no  fcHroe  whatever.  Now  the  instrument  from  which  it  was 
derived,  was,  in  all  these  particulars,  exactly  the  reverse.  It  was  irrevocable,  it  was 
made  in  the  presence  of  five  witnesses,  and  it  took  effect  at  once.  Surely,  then,  this 
transformation  is  as  great  as  was  required  to  evolve  contracts  out  of  the  nexum.  The 
force  of  the  analogy  is,  however,  weakened  by  the  following  considerations. 

1.  The  tilings  compared  are  not  similar.  There  is  no  antecedent  improbability  in 
the  derivation  of  testaments  from  conveyance.  For  what  is  a  testament  ?  In  form, 
doubtless,  in  the  Roman  Law,  it  was  the  nomination  of  an  heir,  but  in  substance  it 
tended  to  become  in  an  increasing  degree  a  means  of  providing  for  the  posthumous 
distribution  of  property.  Now,  there  is  nothing  unlikely  in  the  derivation  of  the 
mode  of  conveying  property  after  death  from  the  mode  of  conveying  it  during  life, 
and  a  testament  was  substantially  a  conveyance  of  property  to  survivors.  But  con- 
tract diflers  tcto  codo  from  conveyance ;  it  is  at  the  opposite  pole  of  juridical  ideas. 
It  is  the  standing  contrast  between /im  in  rem  and  ju$  in  peracmam, 

2.  There  is  positive  evidence  in  favour  of  the  derivative  character  of  the  Roman 
Will ;  there  is  no  evidence,  so  far  as  known  to  the  writer,  of  the  derivation  of  the 
stipolaftion  from  the  neanim.  We  are  told  in  the  Digest  not  merely  that  the  mancipatio 
gave  birth  to  the  form  of  the  testament,  but  also  by  whom  and  by  what  authority  the 
change  was  effiicted.  No  such  evidence,  neither  from  Cicero  nor  from  Gains,  is  forth- 
coming in  the  case  of  stipulation.     The  absence  of  testimony  is  not  conclusive,  but 

.  it  hBa  short  of  conclusiveness  only  on  the  supposition  that  the  change  from  nexum  to 
stipulation  was  effected  by  an  agency  earlier  than  the  Praetorian.  Indeed,  there  can 
be  no  question  that  the  change,  if  effected  at  all,  was  not  made  by  the  Praetor. 

Hie  force  of  this  argument  is  increased  when  we  remember  the  characteristics  of 
those  contracts  that  have  undoubtedly  arisen  from  the  nexttm.  The  difference  between 
them  and  the  stipulation  is  so  marked  as  in  itself  almost  to  compel  us  to  assign  another 
origin  to  the  stipulation.  The  pignut  and  depositum  are  equitable  contracts ;  the 
stipolstion  is  a  formal  contract :  the  equitable  contracts  were  established  by  the  Praetor; 
the  stipulation  is  older  than  the  Praetors :  these  contracts  are  but  slight  deviations 
from  the  conveyance  of  property  ;  the  stipulation  may  have  acts  and  forbearances  for 
its  objects:  the  equitable  contracts  are  all  bilateral  engagements,  where  one  of  the 
parties  has  performed  his  promise ;  the  stipulation  is  a  purely  unilateral  contract. 
The  development  of  contracts  re  from  nexum  ofifers  a  much  closer  analogy  to  the 
case  of  stipulation  than  the  genesis  of  the  Roman  Will  from  mancipcUiOf  and  it  can 
hardly  be  sud  that  the  characteristics  of  the  equitable  contracts  add  probability  to 
the  ihecry  of  the  derivation  of  the  stipulation  from  the  nexum, 

Z.  What  M.  Ortolan  asks  us  to  believe  is  that  at  some  time  or  other,  through  some 
agency  or  other,  the  nexum  was  divested  of  all  the  dramatic  and  solemn  part — the 
fictitious  sale  per  aes  et  libram — and  that  an  equal  legal  sanction  was  given  to  the  bare 
words,  being  the  informal  part  of  the  transaction.  You  have  but  to  leave  out  the 
ceremony,  the  five  witnesses,  the  balance-holder,  the  symbolic  transfer  of  the  bronze, 
and  there  remains  the  oral  or  nuncupative  part ;  that  is,  the  stipulation.  This  is 
certainly  asking  us  to  make  a  very  clean  sweep  of  the  nexum  ;  a  demand  certainly  not 
encouraged  by  the  example  of  testaments.  When  the  Praetor  remodelled  the  testa- 
ment made  by  mancipation,  he  retained  seven  witnesses,  five  of  whom  represented 
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the  old  ^YB  witneBMS,  one  represented  the  balAnoe-holder,  and  the  other  the  famtUae 
emptor.  To  a  stipalation,  however,  no  witnesses  were  necessarj.  This  was  a  real 
defect,  Iw  which  not  even  an  imperfect  remedy  was  provided,  until  the  habit  of  com- 
mitting stipulations  to  writing  became  general 

But  there  is  a  stronger  answer  to  M.  Ortolan.  Drop  the  ceremonial  part  of  the 
nexum,  he  says,  and  there  remains  the  nuncupation  ;  that  is,  the  stipulation.  There 
could  not  be  a  greater  fallacy.  The  nuncupation  is  not  the  stipulation.  It  is  a  mere 
verbal  statement.  But  a  verbal  statement  (unless  in  the  form  of  question  and  answer) 
is  A  pact,  not  a  stipulation.  There  is  no  grater  opposition  within  the  law  of  contract 
than  that  between  a  pact  and  a  stipulation.  A  pact  was  not  supported  by  action ;  a 
stipulation  was  a  contract  juris,  civUis.  We  might  be  tempted  to  listen  to  the 
hypotheeiB,  unsupported  as  it  is  by  positive  evidence,  if  it  explained  the  facts,  but  that 
is  exactly  what  the  hypothesis  in  question  does  not  do. 

Two  things  in  the  beginning,  one  thing  always,  characterised  the  stipulation.  In 
the  beginning,  the  word  apondeo  alone  could  be  used — alone  had  any  legal  effect ;  from 
the  first  and  always,  the  verbal  statement  must  be  in  the  irUerroffcUive  farm.  Does 
the  nexum  throw  any  light  on  the  exclusive  value  of  the  word  tpandeo  t  None  what- 
ever, for  there  is  no  evidence  connecting  that  word  with  the  mancipation.  Does  it 
explain  the  interrogative  form,  which,  looking  at  the  subject  hiBtorically,  may  be 
called  the  essence  of  the  contract  f  Not  any  more,  for  every  formula  handed  down  to 
us  as  belonging  to  the  transaction  per  aet  et  Ubriim  is  direct  and  categorical,  not 
interrogative.  So  far,  therefore,  as  the  evidence  is  worth  anything,  it  tells  the  other 
way.  Perhaps  it  may  be  suggested  that  the  interrogative  form  was  adopted  in  place 
of  the  fictitious  sale  perae»et  libram.  But  that  again  is  mere  conjecture  ;  itself  a 
hypothesis  to  support  a  hypothesis.  The  conclusion,  therefore,  seems  unavoidable, 
that  the  hypothesis  of  the  derivation  of  contract  from  conveyance,  through  the  nexum, 
is  not  supported  by  evidence. 

It  is  clear  that  if  the  stipulation  was  derived  from  the  nexum  it  must  have  been 
prior  to  the  XII  Tables,  and  that  means  I'eally  in  the  prehistoric  age  of  Roman  Law. 
Thei  burden  of  proof  rests  with  those  that  affirm  a  connection  between  the  stipulation 
and  the  nexum.  The  absence  of  positive  testimony  would  not  be  conclusive  ;  for 
although  the  stipulation  may  have  been  carved  out  of  the  nexum  in  prehistoric  times, 
traces  of  the  operation  mi^t  continue  until  within  the  historic  period.  But  no  mch 
traces  have  been  indicated.  The  nexwm  had  five  witnesses ;  the  stipulation  required 
none.  In  the  examples  of  nextvm  that  we  know  the  action  was  bontie  fidei ;  in 
stiptdation,  the  remedy  was  HricUjurii.  So  far,  then,  as  the  records  of  Roman  Law 
help  us  to  a  conclusion,  the  suggestion  that  "contract**  is  the  oflbpring  of  ''property  ** 
seems  really  to  have  no  other  support  than  its  own  inherent  fascination. 

The  circumstance  that  we  know  very  Uttle,  indeed  almost  nothing,  of  the  neartun, 
but  that  the  materials  for  a  history  of  the  stipulation  are  tolerably  abundant,  may  be 
explained  by  saying  that  the  nexum  belongs  to  a  hoaiy  antiquity,  and  was  superseded 
by  its  more  versatile  and  useful  child,  the  stipulation.  But  it  may  also  be  explained 
by  the  suggestion  that  the  mancipatio  was  never  perverted  for  the  purpose  of  contract 
except  in  a  very  few  cases,  and  that  these  lost  nearly  all  their  importance  as  soon  as 
the  Praetor  introduced  equitable  actions. 


Fifth,  Extension  of  Equitable  Contracts. 

I. — Innominate  Real  Contracts. 

Paul  in  a  well-known  foimula  snms  up  all  the  cases  of  in- 
nominate contract.    Either,  says  he,  I  give  something  to  you 
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in  order  that  you  may  give  something  to  me,  or  I  give  some- 
thing to  you  in  order  that  you  may  do  something  to  me ;  or  1 
do  something  to  you  in  order  that  you  may  give  something 
to  me,  or  T  do  something  to  you  that  you  may  do  something  to 
me.  (Z?o  tibi  ut  des;  do  ut  facias;  facio  ut  des;  facia  ut  facias.)  (D. 
19,  5,  5,  pr.)  This  classification  proceeds  upon  the  distinction 
between  a  promise  to  do  and  a  promise  to  give,  so  familiar  to 
Roman  lawyers,  owing  to  the  difference  between  a  definite  and 
an  indefinite  demand  {certa  and  incerta  intentio):  In  itself, 
however,  it  is  a  distinction  without  much  logical  value— the 
general  word  "  to  do  "  including  "  to  give."  It  omits,  moreover, 
the  negative  form  "  not  to  do,"  for  that  may  equally,  with  the 
positive  form,  be  the  object  of  a  promise.  Paul's  formula  ought 
to  be  co-extensive  with  every  kind  of  contract,  and  had  better 
be  expressed  thus  : — 

I  do  something  in  order  that  you  may  do  something.  Facio 
lU  facias. 

I  do  something  in  order  that  you  may  not  do  something. 
Facio  ut  non  facias. 

1  abstain  from  doing  something  in  order  that  you  may  do 
something.     Non  facio  ut  facias. 

I  abstain  from  doing  something  in  order  that  you  may  not  do 
something.     Non  facio  ne  facias. 

It  will  be  convenient,  however,  to  arrange  the  illustrations 
according  to  the  formulae  of  Paul,  in  order  to  bring  out  more 
clearly  the  analogies  between  the  innominate  and  the  other 
contracts. 

I.  Do  ut  des.    I  give  that  you  may  give. 

1.  Analogy  to  sale.     Exchange  (Perrnutatio). 

The  comparison  of  sale — the  giving  of  a  thing  for  money, 
with  exchange — the  giving  of  one  thing  for  another,  is  instnic- 
tive.  Sale  is  a  consensual  contract,  but  exchange  is  not. 
Hence  a  mere  agreement  to  exchange  was  without  obligatory 
force  until  one  of  the  parties  had  given  what  he  promised. 
(D.  19,  4,  1,  pr.;  D.  19,  4,  1,  2 ;  C.  4,  64,  $.)  Moreover,  the 
duty  of  exchange  was  different  from  sale.  The  seller  was  not 
bound  to  make  out  a  good  title ;  even  if  he  sold  what  was  not 
his  own,  the  contract  of  sale  was  good,  and  he  was  boimd 
simply  to  compensate  the  buyer  when  evicted.  But  in  exchange, 
both  parties  were  boimd  to  make  a  good  title ;  and  hence  if  one 
delivered  what  was  not  his  own,  the  contract  was  wholly  void, 
(D.  19,  4,  1,  3.) 

2a 
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IlltMtration. 

A  givee  B  a  vase,  B  promising  to  give  A  in  exchange  a  hone.  B  refuses  to  do  so. 
What  b  A's  right  ?  To  the  horse,  or  only  to  the  return  of  the  vase  ?  In  one  passage, 
Paul  is  made  to  say  that  A's  right  is  merely  to  the  restitution  of  his  vase  (D.  19,  4, 
I,  4)  ;  but  in  another  passage  he  says  that  A  has  an  option,  and  may,  in  his  own 
discretion,  demand  either  the  restitution  of  the  vase,  or  damages  for  the  non-delivery 
of  thehoree.     (D.  19,  5,  6, 1.) 

In  exchange,  as  in  sale,  pending  delivery  the  thing  remained 
at  the  risk  of  the  person  to  whom  it  was  to  belong,  and  he  that 
was  bound  to  deliver  was  responsible  only  for  reasonable  care. 
(D.  19,  5,  5,  1.) 

2.  Analogy  to  sale.  Variations,  by  agreement,  in  the 
essence  of  the  contract. 

Changes  could  be  made  in  the  contract  of  sale  within  very 
extensive  limits.  But  no  variations  were  permitted  in  the 
essential  characteristics.  K  a  contract  were  made  resembling 
sale,  but  differing  in  an  essential  feature,  it  would  not  be  a 
consensual  contract,  but  could  be  enforced  only  as  an  equitable 
contract. 

Illustrations. 

Julius  gave  Attius  5  aurei,  Attius  undertaking  to  give  Julius  the  ownership  of  the 
slave  Stichus.  Before  being  .delivered,  Stichus  died.  Could  JuHus  demand  back  his 
money  ?  If  it  were  a  sale  he  could  not,  because  the  risk  attached  to  the  buyer  from 
the  moment  of  the  sale.  But  the  obligation  in  sale  was  not  to  make  out  a  good  title  ; 
it  was  simply  to  deliver.  This  case,  therefore,  is  not  a  sale,  and  Attius  being  unable 
to  give  Stichus,  who  has  died,  must  refund  the  money.     (D.  12,  4,  16. ) 

Lucius  Tltius  agrees  to  give  Gains  Seius  a  pearl,  to  be  returned  within  two 
months,  or  its  value,  estimated  at  10  aurei,  paid.  This  was  not  sale,  because 
Gaius  Seius  had  the  option  of  returning  the  pearl :  nor  letting  on  hire, 
because  there  was  no  consideration,  ds  mxn.  agreed  on  for  the  use  of  the 
pearl :  nor  mandate,  because  if  Gaius  Seius  could  sell  the  pearl  within 
two  months  for  more  than  10  aurei,  he  was  to  keep  the  balance  :  nor  partner- 
ship, because  if  there  was  any  profit,  it  all  went  to  Gaius  Seius.  (D.  19,  3, 
1,  pr.  ;  D.  19,  5,  13,  pr.)  As  such  an  agreement  did  not  fall  within  any  of  the 
consensual  contracts,  Gaius  Seius  could  not  compel  Lucius  Titius  to  give  him  the 
pearl  ;  but  if  Titius  had  done  so,  he  could  by  an  action  in  factum  compel  Gaius 
Seius  to  restore  the  pearl  within  two  months,  or  pay  its  value.  (D.  19,  8,  1,  pr.) 
From  its  special  character  this  was  sometimes  called  the  actio  de  aestimato. 

Suppose  now,  before  Gaius  Seius  has  sold  the  pearls,  or  the  two  months  have 
expired,  the  pearls  have,  without  his  fault,  been  lost,  who  is  to  bear  the  loss  ?  Ulpian, 
repeating  the  opinion  of  Labeo  and  Pomponius,  8a3rB  that  if  Titius  asked  Seius,  Titius 
must  bear  the  loss  ;  if,  on  the  contrary,  Seius  asked  Titius,  Seius  must  bear  the  loss  ; 
if  neither  specially  was  responsible  for  the  negotiation,  then  Seius  was  to  answer  only 
for  reasonable  care.  (D.  19,  5,  17,  1.)  This  is  an  example  of  the  general  rule 
determining  the  amount  of  care  exigible  in  contracts.  If  Titius  made  the  request^  then 
presumably  Seius  acted  out  of  favour  ;  if  Seius  made  the  request,  presumably  it  was 
for  his  own  profit ;  if  neither  specially,  then  presumably  it  was  for  the  benefit  of 
both  ;  in  which  case  both  parties  answer  for  due  diligence,  but  not  for  accidental  loss. 
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3.  Analogy  to  Letting  on  Hire. 

Illustration, 

'ntias  gives  the  loan  of  his  sUve  Stiohas,  who  is  s  carpenter,  for  a  month  to  Gains, 
Gains  agreeing  to  give  him  in  return  an  equal  time  of  Pamphilus,  also  a  carpenter. 
Gains  refuses  to  do  so  after  Stichus  has  been  with  him  for  a  month.  Titins  cannot 
sue  for  hire,  because  an  exchange  of  the  use  of  slaves  is  not  a  price  {merces  eerta). 
Inasmuch,  however,  as  he  has  actually  lent  Stichus,  he  can  by  the  acHo  in  factum 
compel  Gains  to  give  him  the  use  of  Pamphilns.     (D.  19,  5,  25.) 

4.  Analogy  to  Mutuum  or  Mandatum. 

Illustrations, 

Licinius  asked  Victor  for  a  loan  of  money.  Victor  having  no  money,  gave  him 
a  vase  to  sell,  and  to  take  the  price  of  it  as  a  loan.  Licinius  sold  the  vase,  but  did 
not  use  the  money.  By  what  action  can  Victor  recover  it  ?  He  cannot  sue  for  it  as 
a  loan,  because  until  Licinius  has  used  the  money  there  is  no  mutuum.  Neither  is  this 
a  mandate,  because  it  was  not  the  intention  of  either  party  that  Licinius  should  be  the 
agent  of  Victor.  But  as  Victor  had  delivered  the  vase,  he  could  recover  the  price  of 
it  by  the  actio  in  factum.     (D.  19,  5,  19,  pr.) 

Titins  gave  Sempronius  80  aurei,  to  be  let  out  at  interest  by  the  latter.  Sem- 
pronius  undertook  to  pay  the  tribute  due  by  Titins,  Sempronius  being  charged  with 
interest  at  the  rate  of  6  per  cent  per  annmn.  If  that  allowance  of  interest  exceeded  the 
tribute,  the  excess  was  to  belong  to  Titins  ;  if  it  was  less,  the  deficit  was  to  diminish 
the  principal :  if  the  tribute  swallowed  up  more  than  the  principal  and  interest,  Titins  must 
refund  the  excess  to  Sempronius.  No  stipulation  was  made.  The  interest,  taking  it 
at  6  percent.,  exceeded  the  amount  of  the  tribute.  By  what  action  could  Titins 
recover  the  surplus  t  Not  by  the  actio  ex  muttto,  because  as  Sempronius  was  not 
bound  to  return  the  principal  in  the  event  of  its  being  lost  without  his  faulty  the 
transaction  was  not  a  loan.  Nor  was  the  contract  a  mandate,  for  if  Sempronius  got 
more  for  the  money  than  6  per  cent,  he  kept  the  excess  to  himself.  The  remedy, 
then,  was  by  actio  in  factum.     (D.  19,  5,  24.) 

5.  Analogy  to  Deposit. 

Illustrations, 

Titins  and  Seins  make  a  wager  {aponno),  and  each  deposits  a  ring  with  Sempronius, 
who  engages  to  give  both  to  the  winner.  Titins  wins.  Sempronius  refuses  to  give 
op  either  ring.  Titins  can  sue  him  by  the  actio  in  factum  profeacriptis  verbis  ;  not  for 
deposit,  because  he  did  not  deposit  Seins'  ring.     (D.  19,  5,  17,  5.) 

Cornelius  gives  money  to  Seins  to  give  to  Titins,  if  he  succeeds  in  bringing  back 
the  fugitive  slave  of  Cornelius.  Titins  fails,  and  Seins  refuses  to  restore  the  money. 
This  is  not  a  case  of  deposit,  because  Seins  undertakes  not  merely  the  custody  of  the 
money,  which  is  all  that  is  involved  in  deposit,  but  also  a  special  trust  to  give  the  money 
to  Titins  in  a  certain  event  Cornelius  will,  therefore,  recover  his  money  by  the 
aeUo  in  factum  praescriptis  verbis.     (D.  19,  5,  18.) 

6.  Analogy  to  Commodatum, 

Illustrations, 

THius  and  Gains  are  walking  by  the  Tiber,  when  Titius  asks  to  see  Gains'  ring. 
While  lookirg  at  it,  he  lets  it  fall,  and  it  rolls  into  the  Tiber,  and  is  lost.     Merely 
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looking  at  a  ring  hardly  constitateB  a  use  within  the  meaning  of  eommodoUum,  but 
TitiuB  could  be  sued  by  the  (ictio  in  factum  for  failing  to  return  the  ring  after  he  had 
looked  at  it.  (D.  19,  5,  23.)  If  the  ring  had  been  struck  out  of  his  hand  without 
any  fault  on  his  part,  Titius  would  not  have  been  responsible.     (D.  19,  5,  17,  2.) 

Seia  shows  a  ring  to  Julius,  who  undertakes  to  ascertain  its  value.  This  is  neither 
a  deposit  nor  a  loan  {commodatum)  of  the  ring.  Suppose,  then,  Julius  refuses  to  give 
it  back,  or  by  his  negligence  loses  it,  what  remedy  has  Seia?  Or  suppose  Julius 
sends  it  by  a  careless  servant,  who  loses  it  on  the  way.  If  Seia  wished  to  sell  the 
ring,  and  Julius  gratuitously  undertook  to  make  enquiries  for  her,  he  is  not  answer- 
able merely  for  his  own  or  the  messenger's  negligence ;  but  if  Julius  for  his  own 
purposes  procured  the  custody  of  the  ring,  he  was  bound  to  answer  for  his  own 
negligence,  and  ako  for  the  messenger's,  if  the  latter  was  not  a  trustworthy  person. 
(D.  13,  6,  10,  1 ;  D.  13,  6,  11 ;  D.  13,  6, 12 ;  D.  19,  5,  1,  2.) 

Calpumius  wished  to  buy  plate,  and  Titius,  a  goldsmith,  sent  some  for  inspection. 
This  b  evidently  neither  deposit  nor  loan.  Calpumius  did  not  approve  the  specimens, 
and  sent  them  back  by  his  slave  Stichus.  On  the  way  Stichus  was  beaten  and 
robbed  of  the  plate.  The  loss  falls  on  Titius.  If,  however,  it  had  been  stolen  from 
Stichus,  his  master  would  have  had  to  pay  for  his  negligence.  (D.  19,  5,  20,  2  ;  D. 
19.  6, 17,  4.) 

Titius  gives  Seius  some  cups,  Seius  undertaking  to  return  either  the  cups  or  their 
weight  of  equally  good  silver.  This  is  not  commodatum,  because  the  obligation  is  not 
to  return  the  identical  cups,  and  the  remedy  is  by  the  actio  in  factum.  (D.  19, 
6,  2b.) 

Titius  owes  money  to  Maevius,  and  Maevius  to  Sempronius.  Titius,  in  order  to 
procure  delay  from  Maevius,  gave  him  some  golden  vessels  that  he  might  give  them 
as  a  pledge  to  Sempronius.  This  is  not  a  commodatum  with  Maeyius,  because  there 
is  a  consideration  for  the  use ;  nor  is  it  loccUio  canductio,  because  the  considei^on 
—the  granting  a  respite  to  Titius— is  not  a  pecuniary  one.     (D.  13,  7,  27.) 

II. — Do  UT  FACIAS, 

1.  Analogy  to  Letting  on  Hire, 

niustrations, 

Titius  repairs  the  house  of  Gains  on  condition  that  Gains  shall  repair  a  house  of 
Titius.  Thb  is  not  locatio  conductio,  because  it  is  an  exchange  of  services  for  services, 
not  of  services  for  money.  Gaius  must,  however,  repur  the  house  of  Titius,  or  be 
amerced  in  damages  by  the  actio  in  factum^     (D.  19,  5,  5,  2.) 

Julius  allows  Attins  to  dig  for  chalk  in  bis  land,  Attius  agreeing  to  fill  up  the 
excavations.  Attius  does  not  do  so.  He  may  be  sued  by  Julius  by  the  actio  in  factum, 
(D.  19,  5, 16.)  The  actio  locati  would  not  lie,  because  no  rent  was  paid  for  the  use  of 
the  land. 

Sempronius  gives  his  slave  Stichus  to  Maevius,  who  undertakes  to  manumit  him. 
After  the  time  agreed  upon,  or  a  reasonable  time  has  elapsed,  Maevius  fails  to 
manimiit  Stichus.  Sempronius  can  either  reclaim  the  slave  (by  a  condictio)^  or  ask 
damages  for  non-performance  of  the  agreement  if  the  slave  has  been  injured  or  made 
away  with.     (D.  19,  6,  6,  2.) 

Sempronius  gives  Maevius  10  aurei  as  an  inducement  to  him  to  manumit  his 
slave  Pamphilus.  Maevius  delays  the  manumission.  Sempronius  can  then  sue 
Maevius  for  damages  if  he  would  have  derived  any  benefit  from  the  manumission  of 
Pamphilus.  If,  however,  Sempronius  derives  no  benefit  from  the  manumission,  he 
can  reclaim  his  money.    (D.  19,  5,  7.) 
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Semproniuf  gives  his  slare  Btichtis  to  Maeviiis  od  condition  tlutt  Maevins  shall 
mannmit  his  alare  Arethnsa.  Maevius  manumits  Arethnsa,  and  afterwards  is  evicted 
from  Stiohus,  who  is  taken  from  him  in  a  lawsuit  at  the  instance  of  the  tme  owner. 
If  Sempronius  knew  that  he  was  not  oMmer  his  oondact  is  fraudulent,  and  he  would  be 
amenable  to  the  actio  de  dole  ;  if  he  were  a  bona  fide  possessor,  he  is  still  liable  in 
damages  by  an  actio  in  factum.     (D.  2,  14,  7,  2.) 


ni.—FACIO  UT  DBS. 

At  this  point  the  analogy,  with  the  nominate  contracts, 
becomes  weak,  and  considerable  doubt  prevailed,  even  in  the 
time  of  Paul,  whether  in  the  absence  of  fraud  such  contracts 
could  be  enforced.  But  the  texts  are  quite  clear  that  in 
this  case  also  the  principle  of  the  equitable  contracts  should 
apply. 

Illustrations. 

Utius  having  lost  a  slave,  offers  a  reward  to  the  finder.  Gaius  pursues  and  restores 
the  slave.  Has  Gaius  any  right  to  recover  the  promised  reward  ?  Ulpian  observes 
that  such  a  promise  could  not  be  called  a  nude  pact,  incapable  of  supporting  an  action  ; 
what  it  was,  however,  he  felt  some  difficulty  in  stating  {habct  in  $e  negotium  aliquod), 
Ulpian  at  this  point  nearly  struck  upon  the  principle  of  valuable  consideration  ;  but 
he  goes  off  without  making  the  discovery,  and  says  the  remedy  is  the  actio  in  factum, 
unless  perhaps  the  action  for  fraud  would  lie  (actio  de  dolo).     (D.  19,  5,  15.) 

Seia  wrote  a  letter  to  Lucius  Titius,  sajring  that  if  he  still  had  the  affection  for  her 
that  he  once  had,  he  was,  on  receipt  of  the  letter,  to  sell  his  property  and  go  to  her  ; 
and  she  promised  him  a  salary  of  10  aurei  a  year  during  her  life.  Titius  sold  off  his 
property  and  went.  If  there  was  nothing  improper  {contra  bonos  mores)  in  the 
arrangement,  he  could  recover  the  salary.     (D.  44,  7,  61,  1.) 

IV. — FaCIO  UT  FACIAS. 

Illitstraiions, 

TiimB  has  a  slave  Stichus,  the  son  of  Gaius,  and  Gaius  has  a  slave  Pamphilus,  the 
son  of  Titius.  Titios  agrees  to  manumit  Stichus,  and  Gaius  to  manumit  Pamphilus. 
Titius  does  so  ;  but  Gains  refuses.  Titius  has  an  action  {in  factum  praescriptts  verbi$) 
against  Gaius  to  recover  the  value  of  Stichus,  whom  he  has  manumitted.  (D.  19, 
6,  5,  5.) 

Titios  has  a  debtor  in  Carthage,  and  Gaius  a  debtor  in  Rome.  Titius  and  Gaius 
agree  that  Titius  shall  collect  and  keep  the  debt  in  Rome,  and  Gaius  collect  and 
keep  the  debt  in  Carthage.  This  resembles  mandate,  but  differs  from  it  in  a  material 
point.  If  each  collected  the  debt  as  agent  at  the  cost  and  risk  of  the  principal,  it 
would  be  mandate  ;  but  in  this  contract  they  exchange  debts,  and  each  takes  upon 
himself  the  whole  cost  and  risk  of  collection.  On  the  other  hand,  it  might  be  said  that 
the  exp^ise  incurred  by  one  is  a  set-off  to  the  expense  incurred  by  the  other  ;  and  it 
mi^t  be  argued  that  in  collecting  the  debt  each  acts  as  an  agent,  but  that  the 
responsibility  of  each  as  principal  has  been  compounded  by  special  agreement.  Paul, 
however,  considers  it  the  safer  comse  to  treat  the  case  not  as  mandate,  but  by  the 
actio  in  factum  praetcriptis  verbis.    (D.  19,  5,  5,  4.) 
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Sempronius  and  Maevius  mutually  agree  that  Sempronius  shall  put  up  a  building  on 
the  land  of  MaeviuB,  and  Maevius  build  on  the  land  of  Sempronius.  In  this  case, 
also,  the  safest  remedy,  if  Sempronius  has  built  and  Maevius  refuses,  is  the  cutio  tn 
factum  praeacriptis  verhi*.     (D.  19,  6,  5,  4.) 


Sixth,  Extension  of  Contracts  for  Valuable  Consideration. 

Agreements  (Pacta). 

The  class  of  consensual  contracts,  like  that  of  equitable  con- 
tracts, was  at  first  limited  to  a  small  number  of  specified  agree- 
ments. But  just  as  the  principle  of  the  equitable  contracts 
suggested  and  necessitated  the  class  of  innominate  real  con- 
tracts, so  the  principle  of  the  consensual  contracts  would  seem 
to  justify  a  wide  extension  of  the  class  of  contracts  in  which 
consent  alone  should  give  rise  to  actions. 

But  this  step  was  not  taken.  The  jurists  failed  to  extract 
the  principle  of  valuable  consideration  fi-om  the  contracts  where 
it  was  implicitly  admitted.  The  Roman  Law  refused  to  enforce 
any  promise  the  value  of  which  could  not  be  measured  in 
money ;  if  it  had  gone  so  far  as  to  proclaim  that  there  must  be 
a  consideration  also  of  money  or  money's  worth,  it  would  have 
attained  the  goal  to  which  it  was  constantly  and  unconsciously 
tending,  but  which  it  never  actually  reached.  We  have  now 
to  consider  how  far  the  Romans  succeeded  in  filling  up  the 
blank  in  their  system  due  to  their  failure  to  apprehend  and 
apply  the  principle  of  valuable  consideration. 

With  regard  to  an  agreement  between  any  two  persons  con- 
taining any  unfulfilled  promise,  the  law  may  take  one  of  several 
courses.  (1)  It  may  regard  the  promise  as  wholly  void,  so  that 
even  if  it  is  ftilfiUed,  it  will  order  restitution.  (2)  It  may  not  go  so 
far  as  to  order  restitution,  but  it  may  refuse  in  any  way  to  give 
effect  to  the  promise,  if  the  promiser  decKnes  to  fulfil  it.  (3)  If 
there  are  reciprocal  promises,  it  may  recognise  the  agreement  so 
far  as  to  refuse  its  assistance  to  a  promisee,  with  reference  to  that 
agreement,  unless  he  also  performs  his  promise.  (4)  It  may 
compel  the  promiser  to  fulfil  his  promise,  or  answer  in  damages 
for  non-performance.  In  respect  of  the  two  first-mentioned 
courses,  we  may  briefly  say  that  the  agreement,  in  law,  is  void. 
The  last  two  courses  indicate  a  difference  of  treatment  adopted 
by  the  Roman  Law.  Those  agreements  (with  the  limitation 
presently  to  be  noted)  that  the  law  does  not  directly  enforce, 
but  which  it  recogniets  only  slh  a  vaUd  ground  of  defence,  are 
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called  Pactfl  (Pacta).  Those  agreements  that  are  enforced — ^in 
other  words,  are  supported  by  actions — are  called  Contracts 
(Contractus).  These  terras  are  ancient.  Pactum  is  found, 
as  a  verb,  in  the  XII  Tables.  The  thing,  if  not  the  name 
of  contract,  is  still  more  ancient.  Contractus  was  the  name 
for  all  those  conventions  or  agreements  that  were  recognised 
and  enforced  by  actions.  The  exceptions  are  few,  belong 
to  a  late  period,  and  will  be  duly  signalised. 

History  op  Pacts. 

1.  Pacts  in  relation  to  Delicts. 

In  the  XII  Tables  a  provision  is  made  that  if  one  breaks 
the  Umb  of  another,  unless  he  is  forgiven,  he  must  submit  to  his 
own  being  broken.  (Si  memhrum  rupsit  ni  cum  eo  pacit  talio  esto.) 
The  punishment  of  retaliation  could  not  be  avoided  except  by 
coming  to  terms  with  the  injured  person.  This  is  an  example 
of  the  rule  that  an  agreement  to  waive  an  action  for  a  delict 
is  binding,  and  a  good  answer  to  the  action.  (D.  2,  14,  7,  14.) 
The  eflFect  of  such  a  pact  was  entirely  to  take  away  the 
sufferer's  right  of  action.  A  special  defence  was  not  necessary, 
but  if  it  appeared  in  evidence  that  the  sufferer  had  agreed  not 
to  sue  the  wrong-doer,  he  was  defeated.     (D.  2,  14,  17,  1.) 

2.  Pacts  in  relation  to  the  Divestitive  Facts  of  Contract. 

At  some  period,  which  it  would  be  difficult  to  determine,  but 
which  was  certainly  before  the  time  of  Cicero  (Be  Orat.  2,  24 ; 
Pro  Publio  Quintioy  5),  the  Praetor  inserted  a  provision  in  his 
edict,  making  a  pact  a  good  defence  to  an  action  on  contract,  as 
well  as  to  an  action  on  a  delict.  He  said  (D.  2,  14,  7,  7),  "  I  will 
support  all  pacts  that  do  not  sin  against  good  faith  or  any 
Statute,  Plebiscitumy  Senatus  ConsuUum^  or  Imperial  Constitution, 
and  which  are  not  an  evasion  of  these."  ' 

The  pact  specially  in  view  of  the  Praetor  was  doubtless  the 
pact  of  release  (de  non  petendo).  Each  contract  had  its  special 
divestitive  as  it  had  its  special  investitive  facts.  A  contract 
per  aes  et  libropfn  could  be  dissolved  only  per  aes  et  libram.  A 
literal  contract  was  terminated  by  writing ;  a  stipulation  by  a 
stipulation.  A  mere  verbal  release  from  a  formal  contract  had 
no  effect.  But  it  would  have  been  against  good  conscience  to 
allow  a  person  to  reimpose  upon  another,  by  taking  advantage 

'  Pacta  converUa,  quae  neque  dolo  malo,  neque  adversus  leges,  PlebiecUa^  Semttui 
ConsuUOf  edida  principum,  negue  quofraiu  cui  eorumJkU,  facta  erunt,  tervabo. 
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of  the  forms  of  law,  an  obligation  that  he  had  deliberately, 
though  informally,  cancelled.  The  Praetor,  therefore,  by  in- 
serting an  eaceptio  in  the  pleadings,  practically  enabled  any 
contract  to  be  dissolved  by  mere  consent,  without  any  formaUty. 
A  technical  distinction  was  still  preserved.  When  a  contract 
was  dissolved  by  its  appropriate  divestitive  fact,  it  was  said  to 
be  extinguished  ipso  jurCy  so  that  it  could  no  longer  support  an 
action.  But  when  the  release  was  made  by  a  pact,  the  contracts 
of  stipulatioy  expensilatioy  and  mutuum  were  not  held  to  be  dis- 
solved ;  on  the  contrary,  they  were  still  in  contemplation  of  law 
subsisting,  but  if  attempted  to  be  enforced  would  be  defeated 
by  the  insertion  of  a  special  defence  in  the  pleading  {exceptio 
pacti). 

Moreover,  if  a  debtor  has  agreed  with  his  creditor  that  he  shall  not  be 
sued  for  payment,  still  none  the  less  he  remains  under  the  obligation.  For 
by  a  mere  agreement  obligations  are  not  in  every  case  dissolved.  The 
action  is  therefore  available  against  him  in  which  the  plaintiff  uses  as 
his  intentio  Si  paret  eum  dare  oportere  (if  it  appears  that  he  ought  to 
give).  But  it  is  unfair  that,  despite  his  agreement,  he  should  be  condemned  ; 
and  therefore  he  can  defend  himself  by  the  exceptio  pacti  conventu  (J. 
4,  ^Z,  3-) 

Thus,  in  effect,  although  not  in  form,  the  Praetor,  by  sanc- 
tioning informal  releases,  took  away  all  necessity  for  resorting 
to  the  formal  releases.  In  other  words,  the  pact  of  release 
superseded  the  formal  divestitive  facts. 

3.  Pa^U  in  relation  to  the  Investitive  Facts  of  Contract. 

In  describing  the  consensual  contracts,  attention  was  drawn 
to  the  distinction  between  those  rights  and  duties  that  were 
annexed  to  each  contract  by  law,  and  those  that  were  added 
by  special  agreement  of  the  parties.  Such  a  special  agreement 
was  called  "  added  pact"  {pactum  adjectnm).  (D.  2, 14, 7, 5.)  The 
effect  of  such  a  pact  differed  according  as  the  contract  was 
stricti  juris  or  bonae  Jidei.  The  stipulatioy  expensilatioy  and 
mutuum  are  contracts  stricti  juris ;  all  others  are  honae  Jidei. 

(1.)  In  contracts  lonae  fidei  a  pact  had  a  different  effect, 
according  as  it  was  made  at  the  time  of  the  contract  and  as 
part  of  it,  or  subsequently.  Those  made  at  the  time  of  the 
contract,  and  as  part  of  it  {in  continenti),  were  of  equal  validity 
with  the  contract  itself  {pacta  conventa  inesse  bonae  Jidei  judiciis). 
(D.  2,  14,  7,  5.)  This  would  seem  to  be  a  plain  dictate  of 
common  sense.  In  a  consensual  contract,  for  example,  where  no 
form  was  requu-ed,  what  could  be  more  reasonable  than  to  give 
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effect  to  the  pacta  or  agreements  made  by  the  parties  1  And 
yet^  as  we  have  seen  in  tracing  the  history  of  the  contract  of 
sale,  that  view  was  by  no  means  at  first  accepted  by  the 
Roman  Law.  Variations  or  additions  to  the  primitive  or 
naked  contract  of  sale  could  at  first  be  made  only  by  the 
solemn  form  of  stipulation,  and  were  enforced  by  the  action 
given  to  stipulation.  At  length,  however,  the  liberal  opinion 
of  Sabinus  triumphed,  and  it  was  held  that  all  terms  agreed 
upon  by  the  parties  to  a  contract  bonae  fidei  as  part  of  the 
contract  were  to  be  enforced  by  the  same  action  as  the  con- 
tract itself.  (D.  18,  5,  6;  D.  18,  1,  6,  1 ;  D.  19,  1,  11,  6;  D.  19, 
1,  11,  3 ;  D.  18,  3,  A.) 

Pacts  made  not  at  the  time  of  the  contract,  but  subsequently 
{ex  intervallo)y  either  varying  the  terms  of  the  contract,  or 
wholly  or  partially  dissolving  it,  could  be  used  as  a  defence 
(exceptio)  to  an  action  on  the  contract.  But  it  did  not  follow 
that  such  a  pact  would  support  an  action.  For  the  rule  here 
apphed,  that  a  nude  pact  was  available  as  a  plea  in  defence, 
but  could  not  be  enforced  by  action.*  The  distinction  is  not 
without  reason.  A  pact  made  at  the  time  of  the  contract  is 
within  the  consideration  of  the  contract;  but  a  pact  made 
subsequently  is  either  gratuitous  or  supported  by  a  new  con- 
sideration. It  would,  therefore,  be  quite  logical  and  consistent 
to  refuse  to  subsequent  pacts  any  effect  except  by  way  of  defence. 

The  rules  adopted  by  the  Roman  jurists  were  as  follows : — 
If  the  subsequent  pact  affects  the  essence  of  the  contract 
(natura  or  substantia  contractus),  such  as  the  price  in  a  contract 
of  sale,  it  is  in  fact  a  new  contract  relating  to  the  same  subject- 
matter  as  the  old,  and  superseding  it.  It  therefore  gave  rise 
to  an  action.  If,  however,  the  pact  does  not  vary  the  essence 
of  the  coptract,  but  only  such  collateral  rights  and  duties 
as  could  have  been  inserted  at  the  making  of  the  contract, 
it  cannot  be  enforced  by  action,  but  is,  as  in  other  casq^, 
available  only  as  a  plea  in  defence.  (D.  18,  1,  72,  pr. ;  D.  2, 
14,  7,  5.) 

Illustration, 

Utins  buys  a  slave  from  Maevius  ;  and  after  the  sale  it  was  agreed  that  Maevius 
ahonld  give  the  usual  Beomity  againet  eviction  with  sureties.  If,  now,  Maevius 
refuses  to  give  sureties,  he  cannot  be  sued  upon  the  pact ;  but  if  he  has  not  got  his 
price,  be  will  be  repelled  in  suing  for  it  if  he  does  not  give  the  sureties  according  to 
his  iHxnnise.  If  he  has  actually  received  his  price,  the  buyer  has  no  remedy.  (D.  18, 
1,  72,  pr.) 

*  NadapaeUo  oUiffatumem  non  parit,  Sedjxmt  exctptionem,    (It  2, 14,  7, 14.) 
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2.  In  contracts  ^tricti  juris  the  rule  was  somewhat  different. 
A  subsequent  pact  {pactum  ex  intervallo)  relating  to  a  stipulatio, 
expen8ilatix>y  or  mutuum^  has  no  other  eflfect,  in  any  case,  than  as 
a  defence  {exceptio).  It  is  even  a  question  whether  a  pact 
made  at  the  same  time  as  the  contract,  with  the  view  of  modi- 
fying it,  could  be  treated  as  part  of  the  contract.  In  the  case 
of  stipidatio  and  mutuumy  however,  to  some  extent  this  was  ad- 
mitted. Thus,  if  all  the  terms  of  the  contract  were  not  embraced 
in  the  stipulation,  but  some  were  omitted,  these  were  regarded 
as  contained  in  the  stipulation.     (D.  12,  1,  40.) 

Illustrations, 

An  agreement  was  made  for  a  loan,  and  that  so  long  as  interest  was  paid  the 
principal  should  not  be  demanded.  The  return  of  the  money  was  promised  by  stipula- 
tion, without  any  reference  to  the  agreement  about  the  return  of  the  principal  It 
was  held  that  the  condition  must  be  regarded  as  if  it  had  been  part  of  the  stipulation. 
(D.  2,  U,  4,  8.) 

I  give  you  10  aurti,  and  you  agree  to  reitay  20.  The  debtor  is  not  bound  to 
restore  more  than  10.     (D.  %  14,  17,  pr.) 

I  give  you  10  aurei,  and  you  agree  to  repay  9.  The  debtor  is  bound  to  repay  9, 
and  not  more.     (D.  12,  1,  11,  1.) 

Pacts  Enforced  by  Action. 

A  simple  agreement  {pactum)  could  not  originate  a  contract. 
It  was  used  to  dissolve  a  contract,  or  to  vary  and  amplify  the 
usual  terms  of  a  contract,  but  not  to  create  one.  Pacts  were 
auxiliary  to  contracts.  But  in  a  very  few  cases,  pacts  were,  to 
employ  a  common  metaphor,  clothed  with  actions,  and  thus 
practically  elevated  to  the  position  of  the  consensual  contracts. 
The  cases  are,  indeed,  fewer  than  is  sometimes  stated.  Thus, 
an  agreement  of  compromise  {transactio),  unless  there  was  a 
stipulation,  could  not  support  an  action.  (D.  2,  15,  2;  C.  2, 
18,  37.)  But  in  two  cases  the  Praetors,  and  in  two  others  ihe 
Emperors,  did  undoubtedly  raise  certain  pacts  to  tfce  level  of 
contracts.  To  the  Praetor  is  due  the  pact  of  hypotheca,  which 
has  been  already  described.  Even  more  ancient  than  hypotheca 
is  the  pactum  de  constitutOy  which,  as  mainly  a  form  of  suretyship, 
will  be  discussed  imder  the  head  of  Accessory  Contracts. 

The  Emperors  Theodosius  and  Valentinian  enacted  in  A.D. 
428,  that  a  mere  agreement  to  give  a  dowry  should  be  binding 
without  any  stipulatio.  (C.  5,  11,  6.)  Thus  was  added  to  the 
investitive  facts  of  the  doa  the  pactum  de  conatituenda  dote. 

Finally,  Justinian  sanctioned  the  greatest  change  of  all — 
the  pactum  donationis.    Befcye  this,  a  promise  without  consider- 
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ation  was  not  valid,  unless  made  by  stipulation.  (Vat.  Frag. 
264* :  263 :  310.)  Justinian  put  a  promise  to  give  a  thing 
gratuitously  on  the  same  footing  as  if  a  price  had  been  agreed 
upon.  Up  to  this  time  an  agreement,  not  involving  a  valuable 
consideration,  required  either  to  be  invested  with  a  solemn 
form  (nexum,  stipulation  expmsilatio),  or  to  have  been  performed 
by  one  of  the  parties,  to  give  it  legal  validity.  By  giving  an 
action  to  support  a  mere  informal  promise  of  a  gift,  Justinian 
departed  from  the  unbroken  tradition  of  Roman  Law.  He  may 
have  been  led  to  adopt  this  course  by  one  of  two  reasons.  In 
the  first  place,  the  fonnal  contract — the  stipulatio — had  lost 
much  of  its  solemnity ;  it  was  divided  by  a  very  thin  line  in- 
deed firom  a  pact.  The  stipulation  was  in  the  form  of  question 
and  answer;  the  pact  was  not.  Even  this  thin  partition  was 
removed  if  the  agreement  were  put  in  writing,  for  an  allegation 
in  writing  that  the  form  of  stipulation  had  been  observed,  could 
not  be  overthrown  by  calling  evidence  to  prove  that  it  had 
not.  But,  in  the  second  place,  Justinian  had  mainly  in  his  eye 
gifts  for  pious  purposes.  He  declares  with  warmth,  that  when 
gifts  are  promised  to  religious  persons  or  for  pious  uses,  to 
refuse  fulfilment  merely  on  account  of  the  absence  of  a  legal 
formahty  showed  not  only  a  want  of  moral  principle,  but 
endangered  the  salvation  of  the  promise-breaker — ^provoked  not 
merely  an  action  at  law,  but  the  wrath  of  Heaven.  Justinian, 
therefore,  enacted  that  all  promises  of  gifts  should  bind,  not 
only  the  promiser  but  his  heirs,  as  well  as  be  executed  even  to 
the  heirs  of  the  promisee.     (O.  8,  54,  35,  5.) 

Second  Pakt.— CORREALITY.    More  than  One 
Creditor  or  Debtor. 

(In  Solidum  Obuoabi — Ck>BBEi.) 

The  addition  of  a  person  either  as  creditor  or  debitor  may 
make  substantially  no  difference.  Thus^  if  A  and  B  promise 
to  C  100  aurei,  it  may  be  the  same  as  if  A  promised  50  aurei 
to  C,  and  B  other  50  aurei ;  or  if  A  promises  B  and  C  100  aurei, 
it  may  be  that  he  owes  each  of  them  simply  50  aurei.  In  these 
cases  A  is  said  to  owe  a  pars  virilis  to  each.  (D.  45,  2,  11,  1 ; 
D.  45,  2,  11,  2.)  But  there  may  be  a  more  intimate  relation 
between  them ;  the  creditors  or  debtors  may  be  regarded  as, 
in  some  respects,  one  creditor  and  debtor.  In  this  case, 
correality  or  solidarity  exists. 
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Definition. 

Obligations  of  this  sort  make  the  whole  due  to  each  stipulator,  and  bind 
each  promiser  for  the  whole.  And  yet  though  there  are  two  obligations, 
one  thing  only  turns  on  them.  If,  therefore,  on  either  side  any  one  receives 
what  is  due  or  pays  it,  he  puts  an  end  to  the  obligation  of  all,  and  sets  all 
free.    (J.  3,  16,  i.) 

Two  joint-creditors  are  called  eorrei  stipvlandi  or  credendL 

Two  jointdebtora  are  called  eorrei promittencU  or debendu    (D.  34,  8,  8,  8.) 

Correality  may  exist  in  contracts  of  service  (faciendi)  as  well 
as  in  contracts  relating  to  property  {dandi).  Thus,  a  workman 
may  promise  to  work  for  two  employers,  each  of  whom  would 
be  entitled  to  exact  his  service ;  but  performance  to  one  dis- 
charged the  obligation :  or  two  workmen  of  equal  parts  or 
skill  may  promise  their  services,  one  or  other  of  them,  to  a 
single  stipulator.     (D.  45,  2,  5.) 

Rights  and  Duties. 

I.  Duties  of  eorrei  promittendi  to  the  creditor,  and  rights  of 
eorrei  stipulandi  against  the  debtor. 

1.  Each  debtor  {correus)  may  be  compelled  to  pay  the  whole 
or  any  part  of  the  debt;  and  each  creditor  may  exact  the 
whole  or  any  part  of  the  debt.  (C.  8,  40,  2  ;  D.  45,  2,  3,  1 ; 
D.  30,  1,  8,  1  ;  D.  19,  2,  47.) 

2.  If  one  creditor  receives  the  whole  or  part  of  the  debt,  the 
other  creditors  are  wholly  or  pro  tanto  discharged ;  if  one  of  the 
debtors  pays  the  whole  or  part  of  the  debt,  the  other  debtors 
are  wholly  or  pro  tanto  released.  (D.  46,  2,  31,  1  ;  D.  46, 
3,  34,  1.) 

But  when  a  debtor  is  released  by  a  cause  that  does  not 
affect  the  joint  oWigation,  as  if  he  is  made  captive  and  en- 
slaved, the  other  debtors  are  not  to  any  extent  released. 
(D.  45,  2,  19.) 

II.  Duties  of  the  eorrei  towards  each  other.  Can  each 
debtor  require  his  co-debtors  to  contribute  to  the  payment? 
Can  each  creditor  require  from  his  co-creditor  a  share  of  what 
he  has  obtained  from  his  common  creditor  ?  These  cases  have 
to  be  considered  separately. 

1.  Joint-creditors  as  between  themselves. 

Savigny  has  examined  the  subject  in  an  exhaustive  manner, 
and  it  \vill  be  enough  to  state  his  conclusions.  .  He  thinks  the 
case  of  joint-creditors  a  simple  one.  In  the  first  place,  they 
may  be  partners  {socii)^  in  which  case  contribution  could  be 
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demanded  by  each  from  the  others.  If  they  were  not,  each 
creditor  might  well  be  regarded  as  having  given  a  mandate 
to  all  the  rest  to  join  in  the  obligation,  and  thus  would  be 
entitled  to  recover  his  share  by  the  usual  action  for  mandate 
(actio  mandati).  This  seems  not  improbable,  and,  at  all 
events,  it  must  have  been  seldom  that  two  persons  were  joint- 
creditors,  unless  they  were  partners,  more  especially  con- 
sidering the  wide  extension  given  to  that  contract  in  the 
Boman  Law. 

2.  Joint-debtors. 

Kthe  joint-debtors  were  partners,  each  could  compel  the 
other  to  contribute.  If  they  were  not,  and  they  gave  each 
other .  a  mandate,  efiich  could  compel  the  others  to  bear  their 
share  of  the  burden  by  the  actio  mandati.  But  when  there  was 
neither  partnership  nor  express  mandate,  what  was  the  remedy  ' 
of  a  joint-debtor  who  had  been  compelled  to  pay  the  whole  debt  ? 
The  only  help  to  the  debtor  was  to  obtain  a  transfer  from  the 
creditor  of  his  right  of  action  against  the  other  debtors.  The 
creditor  was  not  allowed  to  recover  against  one  of  the  joint- 
debtors  without  ceding  to  him  his  right  of  action  against  the 
co-debtors.  (D.  30,  1,  57 ;  D.  19,  2,  47.)  [As  to  cession  of 
actions,  see  Subdiv.  II.,  Transvestitive  Facts.] 

The  next  step  was  to  dispense  with  the  formality  of  an 
actual  transfer  of  the  action.  This  appears  to  have  been  done 
first  in  the  sale  of  an  inheritance.  The  rule  of  the  civil  law 
i^as,  that  an  inheritance  was  indivestible.  But  as  it  was  often 
troublesome  and  inconvenient  for  the  heir  to  wind  up  the 
estate,  a  practice  grew  up  of  selling  the  inheritance  to  a 
person  willing  to  take  the  trouble.  In  law  the  heir  alone 
could  sue  or  be  sued,  but  the  purchaser  brought  actions  in  his 
name,  and  defended  those  brought  against  him.  Thus  in 
eflTect  a  sale  was  accomplished.  At  length,  in  the  time  of 
Antoninus  Pius,  actions  could  be  brought  directly  by  and 
against  the  purchaser.  (C.  4,  39,  1 ;  D.  2,  14,  16.)  So  in  the 
case  of  the  transfer  of  a  right  in  personam  (nomen),  (C.  4, 
39,  7),  or  even  right  tw  rem.  (C.  4,  39,  9.)  In  numerous 
instances  such  fictitious  {utiles)  actions  could  be  brought  when 
a  transfer  of  rights  in  personam  ought  to  have  been  made. 
Although  no  text  expressly  applies  this  doctrine  to  the  case 
of  joint-debtors,  yet  Savigny  thinks  that  at  least,  in  the  time 
of  Justinian,  a  debtor  that  had  been  obhged  to  pay  the  whole 
of  a  common  debt  could  have  an  action  (utilis)  against  his 
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co-debtors  without  any  actual  transfer  to  him  of  the  creditor's 
rights  of  action  against  those  debtors.  K  so,  the  right  of  con- 
tribution was  at  last  fully  established. 

Investitivb  Facts. 

Both  in  stipulating  and  in  promising  two  or  more  may  become  parties. 
In  stipulating,  as  when  to  the  question  put  by  all  the  promiser  answers,  "  I 
undertake  to  "  {spondee).  For  instance,  if  two  persons  stipulate  severally,  and 
the  promiser  answers,  "  To  both  of  you  I  undertake  to  give  it."  But  if  he 
had  first  undertaken  to  give  it  to  Titius,  and  afterwards,  when  another  asked 
him,  had  undertaken  again,  there  would  be  two  distinct  obligations,  and  it 
would  not  be  held  that  two  parties  joined  in  the  stipulation.  In  promising 
again,  two  or  more  may  become  parties,  as  when  after  Titius  puts  the 
question,  "  Maevius,  do  you  undertake  to  give  five  auretf^  "  Seius,  do  you 
undertake  to  give  the  same  five  aurei  f"  each  severally  answers,  "  I  under- 
take to."    (J.  3,  i6,  pr.) 

lUtistrations. 

In  a  written  instrument  it  was  stated  that  **  Gains  and  Titius  stipulated  for  100 
aurei,"  but  it  was  not  said  that  they  were  joint-creditors  {duo  m  gtipidandi).  Each, 
then,  is  creditor  for  50  aurei.     (D.  45,  2,  11, 1.) 

In  another  case  it  was  written,  ''  Julius  Carpus  has  stipulated  that  so  many  aurei 
shall  be  given  to  him.  We,  Antoninus  Achilleus  and  Cornelius  Dius,  have  promised 
it."  Dius  and  Achilleus  each  owe  one  half  of  the  aurei,  because  it  is  not  added  that 
they  made  a  joint  promise  {singulos  in  tolidum  tpopondisie),  so  as  to  bind  ea^h  for  the 
whole.     (D.  46,  2,  11,  2.) 

Titius  and  Seius  stipulate  for  10  aurei,  or  Stichus,  a  slave  of  Titius.  As  Titina 
cannot  stipulate  for  his  own  slave,  the  stipulation  is  good  to  him  for  10  aurei  only  ; 
but  it  is  good  to  Seius  for  the  alternative  promise.  As,  therefore,  the  promises  to 
Titius  and  Seius  are  not  identical,  they  cannot  be  joint-creditors  {correS^.    (D.  45, 2, 15.) 

Sempronius  deposits  a  slave  in  the  custody  of  Gaius  and  Maevius.  Maevius  agrees 
to  guard  the  slave  with  the  care  of  a  good  paterfamilias.  Gaius  promises  nothing. 
As  the  promises  are  not  for  the  same  thing,  Gaius  and  Maevius  are  not  joint- 
debtors  {correi.)     (D.  45,  2,  9,  1.) 

It  was  not  necessary,  however,  that  the  two  correi  should  be 
made  at  the  same  moment.  Thus  a  surety  might  be  made 
between  the  first  and  the  second  debtor  without  preventing 
the  debt  from  being  joint.  The  interval  must  not,  however,  be 
great.     (D.  45,  2,  6,  3.) 

Of  two  parties  to  a  promise,  one  can  bind  himself  simply,  the  other  for  a 
particular  day  or  conditionally.  The  introduction  of  that  day  or  that  con- 
dition will  be  no  hindrance  to  claiming  performance  from  him  that  bound 
himself  simply.    Q.  3,  16,  2.) 

So  a  creditor  may  accept  a  surety  from  one  of  two  joint- 
debtors,  without  also  taking  one  from  the  other.    (D.  45, 2,  6, 1.) 
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Third  Part— ACCESSORY  CONTRACTS. 

Suretyship  is  the  counterpart  of  mortgage.  The  object  of 
mortgage  was  to  strengthen  the  weak  point  of  rights  in 
personam  by  the  addition  of  rights  in  rem;  the  object  of 
suretyship  is  the  same,  by  giving  the  creditor  an  action  against 
two  persons  instead  of  one.  Suretyship,  then,  is  the  creation 
of  dependent  rights  in  personam ;  that  is,  as  security  for  other 
rights  in  personam^ 

But  the  early  Roinan  Law  ftimishes  us  with  a  diflferent  and 
unique  species  of  accessory  contract ;  namely,  the  adatipulatioy 
by  which  a  subsidiary  creditor  is  added. 

First — A  DSTIPULATIO. 

Definition. 

Although,  as  we  have  said,  another  person  not  subject  to  our  power 
stipulates  for  us  in  vain,  yet  we  can  employ  another  person  for  that  purpose, 
who  must  make  the  same  stipulation  as  we  do ;  and  him  we  commonly  call 
an  adstipulator,    (G.  3,  1 10,  as  restored.) 

Under  the  system  of  ancient  procedure,  called  Legii  ActioneSj  no  one  could  sue 
except  the  creditor  himself  in  person.  Agents  could  not  be  employed  until  the 
formulary  procedure  was  introduced.  But  the  ingenuity  of  the  lawyers  opened  a  way 
at  escape  from  this  inconvenience.  A  person  was  added  in  the  stipulation,  to  whom, 
as  wen  as  to  the  ttipukUor,  the  promise  was  made  ;  and  who,  therefore,  had  a  right  to 
sue  without  the  concurrence  of  Uie  ttipuUUor.  The  adstipulator  was  thus  practically  a 
procurator,  agent,  or  attorney,  with  this  great  drawback,  however,  that  he  was  ap- 
pointed not  at  the  time  the  action  was  brought,  but  at  the  making  of  the  contract 
In  the  time  of  Gains,  procurators  were  allowed,  and  the  chief  reason  for  tuUHpulatio 
had  ceased.     But  another  still  existed. 

An  cubtipulator  is  usually  employed  only  when  we  are  stipulating  that 
something  is  to  be  given  after  our  death.  A  stipulation  by  us  is  in  that 
case  idle,  and  therefore  an  adstipulator  is  employed  to  act  after  our  death. 
All  he  obtains  he  is  bound  to  restore  to  our  heir,  and  he  may  be  forced  to 
by  the  actio  mandati,    (G.  3,  1 17.) 

A  man  could  not  nutke  a  promise  to  take  eflbct  after  his  death,  because  that  would 
virtually  have  been  to  nutke  himself  agent  for  his  heirs  :  and  it  was  a  stringent  rule  of 
the  jut  civile  that  one  freeman  could  not  represent  another  in  any  legal  transaction. 
This  rule  was  evaded  by  adding  an  adsUptUcUoTf  who,  if  he  survived  the  HipuUUor, 
ooold  sue  on  the  promise.  In  the  time  of  Justinian,  as  will  appear  further  on,  a  man 
might  make  a  contract  to  take  effect  after  his  death ;  and  thus  the  sole  remaining 
rmoon  for  the  adttipulatio  was  taken  away.    Justinian  does  not  refer  to  adttipulatio. 

Rights  and  Duties. 

A.  Duty  of  the  Promiser  (reus  promittendi)  to  the  Adstipulator. 

On  demand  by  the  adstipulator^  without  the  concurrence  of 

the  stipulator,  the  promiser  must  perform  his  promise ;  but  such 


Digiti 


ized  by  Google 


384  RIGHTS  IN  PERSONAM, 

performance  at  the  same  time  releases  him  from  his  obligation 
towards  the  stipulator. 

B.  Duties  of  the  Adstipulator  to  the  Stipulator. 

I.  By  him  too,  just  as  by  us,  an  action  may  be  brought  and  payment  may 
be  rightly  made  to  him  as  well  as  to  us.  But  all  he  obtains  he  will  be  forced 
to  restore  to  us  by  the  ac^w  mandati,    (G.  3,  in.) 

II.  The  adstipulator  ought  not  to  release  the  promisor  {reus 
promittendi)  gratuitously.  The  adstipulator  had  precisely  the 
same  power  as  the  stipulator  to  discharge  the  promisor ;  and  if 
he  did  so  gratuitously,  the  stipulator  would  be  deprived  of  the 
benefit  of  the  contract. 

.  By  the  second  chapter  (of  the  lexAguilta)  an  action  may  be  brought 

against  an  adstipulator  that  has  defrauded  the  stipulator  by  entering  the 
money  as  paid,  for  the  value  of  the  property.    (G.  3,  215.) 

In  that  part  of  the  statute  the  action  is  brought  in  evidently  as  an  action 
on  account  of  damage.  But  that  provision  was  unnecessary,  since  the  actio 
mandati^z.%  enough  for  the  purpose, — unless,  indeed,  that  by  that  statute  an 
action  for  double  the  amount  is  given  against  a  man  that  denies  liability. 
(G.  3,  216.) 

Investitive  Facts. 

The  adstipulator  must  stipulate  for  the  same  thing  as  the 
stipulator,  and  from  the  same  person. 

But  the  adstipulator  can  use  other  words  as  well,  and  not  those  we  use. 
If,  for  instance,  I  have  stipulated  in  these  words,  "  Do  you  undertake  that  it 
shall  be  given  ? "  then  he  can  make  the  further  stipulation  thus,  "  Do  you 
pledge  your  credit ?**  or,  "Do  you  become  surety  for  the  same?"  or  vice 
versa.    (G.  3,  112.) 

Again,  he  can  stipulate  for  less,  but  not  for  more.    Therefore  if  I  stipulate 
for  ten  sestertia,  he  can  stipulate  for  five ;  but  not  for  more  than  ten.     And  " 
if  I  stipulate  simply,  he  may  stipulate  conditionally ;  but  not  vice  versa. 
Less  and  more  must  be  understood  not  only  of  amount  but  of  time ;  for 
to  give  anything  at  once  is  to  give  more,  but  after  a  time  less.    (G.  3,  113.) 

Remedies. 

A.  To  enforce  Duties  of  Promieer. 

I.  Condictio  certi  and  actio  ex  stipvlatu. 

In  this  branch  of  law  there  are  some  peculiar  rules  ;  for  the  heir  to  an 
adstipulator  has  no  right  of  action.     (G.  3,  114.) 

The  object  of  the  stipulator — namely,  to  secure  a  particular  individual  as  agent— 
would  have  been  completely  frustrated  if  the  rights  of  the  aditipukUor  had  been 
transferred  to  his  heir  or  other  persons. 

B.  To  enforce  Duties  of  AdttipuUUQr. 

I.  Actio  mandati.     (G.  S,  216.) 

II.  Actio  le^it  AquUiae,  with  penalty  of  double  if  the  gratuitous  release  were  denied. 
(G.  8,219.) 
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Second — Sureties. 

First  Case — WHEN  THERE  IS  ONLY  OnE  SURETY. 

The  most  general  term  in  the  Roman  Law  for  the  substitution 
or  addition  of  a  new  debtor  is  interceaaio.  (Nov.  4,  1 ;  C.  8, 
41,  19.)  When  the  original  debtor  is  released,  and  the  new 
debtor  takes  his  place,  the  name  is  expromisaio.  This  will  be 
considered  under  the  head  of  Transvestitive  Facts.  If  the 
original  debtor  continues  bound  as  well  as  the  new  debtor,  th^p 
contract  of  suretyship  exists  (adpromiaaio),     (D.  13,  5,  28.) 

The  Roman  Law  possessed  no  fewer  than  five  diflFerent  forms 
of  contracts  of  smretyship ;  some  of  these  are  named  by  Quius, 
one  by  Justinian. 

For  the  promiser  also  others  usually  bind  themselves.  They  are  called 
[sponsor^Sf  fidepromi55ore5\  jidejussores  (sureties) ;  and  .creditors  usually 
receive  them  in  their  anxiety  to  secure  themselves  more  carefully.  (J.  3, 
20,  pr.;  G.  3,  115,  117.) 

To  these  must  be  added  mandatum  and  the  pactum  de  cotir 
stituto.  The  three  forms  mentioned  by  Gains  are  made  by 
stipulation.  Probably  these  forms  represent  successive  stages ; 
sponsio,  the  earliest  of  all',  is  confined  to  Roman  citizens ;  the  Jide- 
promissio  is  like  the  aponaio,  but  available  for  aliens  (peregrini) ; 
and  the  Jidejuaato  seems  to  be  latest,  as  it  was  not  dealt  with 
by  the  early  statutes  affecting  sureties. 

Definition. 

L  Sponaio  is  a  contract  of  suretyship  by  stipulation.  It  can 
be  attached  only  to  a  verbal  contract,  and  can  be  made  by 
Roman  citizens  only.     (G.  8,  93.) 

II.  Fidepromiaaio  is  a  contract  of  suretyship  by  stipulation. 
It  can  be  attached  only  to  a  verbal  contract.  It  may  be  made 
by  an  alien.     (G.  3,  93.) 

The  sponsor  and  fidepromissor  are  in  much  the  same  position  ;  but  the 
position  of  i^i^  fidejussor  is  very  unlike  theirs.    (G.  3,  1 18.) 

For  they  can  join  in  no  obligations  that  are  not  verbal,  though  sometimes 
the  principal  that  promised  is  not  bound  himself,  as  when  a  woman  or  a 
pupillus  acts  without  authority  from  the  tutor,  or  when  any  one  promises 
that  something  shall  be  given  after  his  death.  It  is  a  question,  however, 
whether  when  a  slave  or  an  alien  has  undertaken  {spoponderit)  to  do  some- 
thing, a  sponsor  ox  fidepromissor  can  bind  himself  on  his  behalf.    (G.  3,  1 19.) 

III.  Fidejnaaio  is  a  contract  of  suretyship  by  stipulation.  It 
may  be  attached  to  any  contract  or  obligaiio,  whether  civil  or 
only  natural. 
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'^yxx.fidejussores  may  be  taken  in  as  parties  to  every  obligation,  whether 
contracted  r^,  by  words,  by  writing,  or  by  consent.  Nor  does  it  matter 
whether  the  obligation  is  part  of  the  jus  civile  or  of  the  jus  naturaU,  So 
entirely  is  this  the  case  that  a  man  can  bind  himself  on  behalf  of  a  slave, 
whether  it  is  an  outsider  that  accepts  him  from  the  slave  ^^fidejussoTy  or  the 
slave's  master  for  what  is  naturally  due  to  hinL    (J.  3,  20,  i ;  G.  3,  119.) 

This  extensive  applicatioii  of  Jidgiutio  distingoisheB  it  broadly  from  iponsio  and 
fidepromiuio,  and  puts  it  on  the  same  footing  as  pignut  or  hyjpothtca,  A  civil  contract 
or  obligation,  within  the  meaning  of  the  Institutes,  is  any  contract  or  delict  upon 
whicV  an  action  may  be  brought.  A  natural  obligation  {naiuralU  oUigaUo)  has  been 
already  defined. 

IV.  Mandatum. — When  A  at  the  request  of  B  lends  money  to 
C,  the  Roman  Law  imposed  on  6  an  obKgation  to  save  A  harm- 
less from  all  loss  sustained  by  the  default  of  0  to  repay  the 
money.  B  is  surety  (mandator),  A  is  creditor  {mandatarvas)^  and 
C  the  principal  debtor.  Two  pecuUarities  distinguish  this  case 
from  fidejussio. 

1.  After  the  Jidyu88or  has  given  his  word,  he  is  absolutely 
bound,  and  cannot  be  released  without  the  consent  of  the 
creditor.  After  B  has  requested  A  to  lend  money  to  C,  B  can 
at  any  time  withdraw  before  A  has  actually  advanced  the 
money.  A  has  no  claim  for  indemnity  against  B  until  he  has 
executed  the  mandate. 

2.  AJidejussio  could  be  made  at  any  time  after  the  obligation 
to  which  it  was  attached  (D.  46,  1,  6) ;  a  mandate  must  neces- 
sarily precede  the  contract  to  which  it  is  really  subsidiary. 
Thus,  if  A,  without  the  request  of  B,  had  lent  money  to  C,  and 
B  afterwards  said  he  would  answer  for  any  loss,  A  would  have 
no  action  against  B.  A  man  cannot  give  an  authority  to  do 
that  which  is  already  done.  If,  however,  in  the  same  circum- 
stances, B  by  stipulation  promised  to  answer  for  C,  B  would  be 
0,  fidejussor^  and  would  be  compelled  to  make  good  the  loa». 

3.  Pactum  de  constitutor  Constituta  Pecunia, 

Actions  in  personam^  too,  have  been  put  forth  by  the  Praetor  in  the 
exercise  of  his  jurisdiction  ;  as,  for  instance,  that  de  pecunia  constituta,  which 
the  receptitia  closely  resembled.  But  by  a  constitution  of  ours,  all  the 
advantages  of  the  latter  have  been  transferred  to  the  former  ;  and  the  latter 
having  thus  become  superfluous,  has  by  our  orders  disappeared  with  all  its 
influence  from  our  statutes.    (J.  4,  6,  8.) 

The  actio  de  pecunia  constituta  may  be  brought  against  any  one  that  has 
engaged  to  pay  money,  either  for  himself  or  for  another,  without  any  stipula- 
tion coming  in.  For  if  not — that  is,  if  he  has  promised  to  a  stipulator — he 
is  liable  under  they«j  civile,    (J.  4,  6,  9.) 

TheophiloB,  in  his  Commentary  on  the  above  passages,  gives  the  following  account 
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of  the  introductioii  of  this  Praetorian  Pact.  Suppose  A  owes  B 100  aurei,  and  is  sued 
by  B  for  the  amount.  The  prooeedings  go  on  until  the  parties  leave  the  Praetor's 
Court  {liU$  corUe$ttUio);  but  before  going  to  trial  by  ikejitdex,  A  admits  B's  claim,  and 
promises,  if  he  will  not  further  press  the  suit,  to  pay  him  the  amount  by  a  day  named. 
The  efifect  of  withdrawing  at  this  stage  was  that  the  original  demand  was  extinguished. 
When  the  day  arrives,  A  refuses  to  pay.  What  b  B's  remedy  ?  If  there  had  been  a 
stipulation,  B  would  have  had  an  action ;  but  as  it  is,  he  is  left  without  remedy. 
This  is  in  consequence  of  his  own  liberality  and  A*s  want  of  faith.  (D.  13,  5,  1.) 
A  stronger  case  for  dispensing  with  the  form  of  stipulation  could  scarcely  be 
conceived.  Accordingly,  before  the  time  of  Cicero,  the  Praetor  introduced  the 
remedy  by  the  actio  de  pecunia  comtUtUa. 

Prior  to  Justinian,  the  pactum  de  conttitutOf  as  a  mode  of  constituting  suretyship, 
laboured  under  several  disadvantages  that  may  be  traced  to  its  origin.  It  was  con- 
fined  to  promises  respecting  fungible  things— that  is,  things  dealt  with  by  number, 
wei^^t,  or  measure.  At  first  also  it  appears  that  the  obligation  concerning  which  the 
pact  was  made  must  be  actually  vested  ;  that  is  to  say,  it  must  not  be  conditional  or 
suspended  for  a  time  {tub  condUione  or  in  diem),  A  day  also  must  have  been  origin- 
ally named  for  payment,  but  Paul  held  that  if  no  time  were  fixed,  ten  days'  grace 
should  be  allowed  before  an  action  could  be  brought.  (D.  13,  6,  21,  1.)  Lastly,  in 
many  cases  the  action  must  be  brought  within  a  year. 

Justinian  fused,  as  he  states  in  the  text,  the  actio  de  pecunia  consiituta  and  the 
actio  receptUia.  The  latter  was  the  remedy  for  an  ancient  contract^  couched  in  certain 
formal  terms  [toUmnibus  verbis  componta),  and  confined  exclusively  to  contracts  with 
bankers  {argetUarii).  It  could  be  brought  against  a  banker  when  he  had  promised  to 
pay  a  mim  on  behalf  of  a  customer  on  a  day  named.  (Theoph.  Inst.  4,  6,  8.)  This 
contract  was  not  confined  to  fungible  things,  but  was  as  extensive  as  stipulation. 
Justinian  abolished  this  special  action,  and  gave  against  the  banker  the  ordinary  actio 
de  conttituta  pecunia  as  amended  by  him.  His  alterations  had  the  effect  of  putting 
the  pactum  de  comtituto  on  as  wide  a  basis  as  fid^uuio  or  mandatwm  as  a  mode  of 
appointing  sureties.  There  must  be  a  prior  debt,  but  it  may  be  a  natural  obligation 
only  (D.  13,  5,  1,  6 ;  D.  18,  5,  1,  7),  and  the  promise  may  refer  to  anything  that 
could  be  the  object  of  a  stipulation.  (C.  4,  18,  2,  pr.)  The  short  term  of  prescrip- 
tion was  entirely  taken  away. 

The  pactum  de  const^o  may  now  be  defined  as  a  promiBe 
made  by  any  one  to^gcharge  an  exigtinfiLQbligation  of  another 
on^a"Tisry  named^orJLo_give  security  for  its  fulfilment.  (D.  13, 
5,  SBT^I'.  137  5,  21,  2.)  In  what  respect,  then,  does  this 
informal  agreement  (pact)  differ  from  the  stipulation  {Jide- 
jtA8Bio)%  Both  fideju88io  and  constitutum  are  accessory  to  an 
existing  obligation,  and  in  this  respect  are  both  contrasted 
with  mandatum.  In  form  the  difference  between  them  is  simply 
that  one  is  made  by  interrogation  of  the  surety,  the  other 
without.  Apparently,  then,  the  only  distinction  is  that^d^sjussio 
contemidated  as  possible  an  immjsdiate  liability  of  the^irety ; 
Tirhereas  the  pactum  de  constituto  postponed  the  ijabilitx-flf -^^c 
8urety~to^"yTuture  day.  This  difference,  apparently  trivial, 
rests  upon  a  sound  basis.  In  fdejussio  there  need  be  no 
valuable  consideration;  but  in  the  pact  there  was  a  con- 
sideration— namely,  the  forbearance  of  the  creditor  to  sue; 
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for  the  essence  of  the  contract  was   to   give    time  to  the 
debtor. 

If  this  be  the  true  account  of  the  difference  between  ^icfc/wMio 
and  the  pactum  de  constitutOy  it  throws  light  on  a  somewhat 
remarkable  rule.  It  was  held  that  if,  through  some  formal 
defect,  ajldejussio  failed,  it  was  not  to  be  construed  as  a  pactum 
de  comtitvto ;  for,  says  the  Jurist,  the  intention  of  the  parties 
was  to  make  the  stipulation,  not  the  pact  (quoniam  non  anirno 
constituentis  sed  promittentis  factum  est).  (D.  13,  5, 1, 4.)  In  itself 
this  declaration  would  not  be  strange,  but  the  pecuHarity  of  it 
appears  when  it  is  compared  with  the  analogous  case  of  formal 
and  informal  release.  The  formal  release  by  stipulation  (Accep- 
tilatio)  stood  in  the  same  relation  to  a  simple  pact  of  release 
{pactum  de  non  petendo)^  that  fidejussio  did  to  the  simple  pact  of 
suretyship.  Now  it  was  held  that  if  an  acceptilatio  should  fail 
through  some  formal  defect,  it  should  be  construed  sls  an  agree- 
ment not  to  sue.  (D.  2,  14,  27,  9.)  A  release  did  not  require 
to  be  supported  by  any  consideration.  If,  however,  we  suppose 
that  a  consideration  was  necessary  to  support  a  contract  of 
suretyship,  the  different  decision  in  the  case  oifidfjusaio  would 
be  explained.  If  a  person  intended  to  bind  himself  by  a  form 
that  dispensed  with  the  necessity  for  a  consideration,  and  the 
stipulation  was  ineffective,  he  could  not  be  bound  because 
there  happened  accidentally  to  be  a  consideration.  Thus  an 
ineffective  yi(fe;?*««w)  was  not  held  to  be  an  effective  pactum  de 
constitutor 

Rights  and  Duties. 

A.  Duty  of  Surety  to  Creditor. 

1.  To  pay  in  default  of  the  principal  debtor.  Benejicium 
ordinis  sen  excussionis. 

The  true  idea  of  an  accessory  contract  is  that  it  is  enforced 
only  in  default  of  the  principal  contract.  If  the  surety  is  Uable 
to  pay  before  the  principal  has  made  default,  he  is  scarcely  a 
surety ;  he  is  rather  a  co-promiser.  According  to  the  ancient 
law,  Justinian  tells  us  (Nov.  4, 1),  if  a  creditor  accepted  a  surety 
he  was  required  to  proceed  first  against  the  principal  debtor. 
If,  however,  the  creditor  failed  to  recover  in  whole  or  in  part 
from  the  principal  debtor,  he  could  then  sue  the  surety.  A 
somewhat  harsh  straining  of  this  rule  deprived  the  creditor  of 
his  remedy  against  the  siurety,  when  the  principal  debtor  was 
beyond  the  jurisdiction,  and  incapable  of  being  sued.    Papinian 
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seeme  to  have  helped  to  change  the  rule,  and  we  find  from  the 
constitutions  of  Antoninus  Pius  and  Diocletian  and  Maximian 
that  it  was  not  necessary  to  proceed  against  the  principal 
debtor  in  the  first  instance,  but  the  creditor  could  sue  whichever 
he  pleased,  the  principal  or  surety.  (C.  8,  41,  5  ;  C.  8,  41,  19.) 
Justinian,  in  the  Novel  quoted  above,  restored  the  ancient  rule, 
freeing  it,  however,  from  its  narrowness.  He  enacted  that  when 
both  principal  and  surety  were  within  the  same  jurisdiction,  the 
surety  should  in  no  case  be  called  upon  to  pay  unless  the 
principal  debtor  had  been  first  sued,  or  had  made  default.  If 
the  principal  debtor  was  beyond  the  jurisdiction,  the  surety 
could  be  sued,  but  he  might  petition  the  judge  for  time  to  pro- 
duce the  principal  debtor.  If  he  succeeded  in  producing  the 
principal,  he  was  meanwhile  released  from  the  suit ;  but  if,  after 
the  time  granted  by  the  judge,  he  did  not,  he  must  discharge 
the  obligation  himself.  (Nov.  4,  1.)  Justinian  afterwards  in- 
troduced an  exception  for  the  convenient  transaction  of  business, 
and  allowed  bankers  {argeiitarii)^  at  their  option,  to  sue  the 
surety  without  first  suing  the  principal.     (Nov.  136,  1.) 

It  was  also  the  rule,  as  stated  by  Papinian,  that  when  the 
creditor  had  rights  in  rem  in  security  (pignoroy  hypothecae),  he 
was  not  obliged  to  realise  their  value  before  suing  the  surety. 
(D.  46,  1,  51,  3;  D.  46,  1,  62.)  Even  if  the  creditor  sold  the 
pledges,  and  was  afterwards  obliged  to  give  up  the  price 
because  of  the  eviction  of  the  pmrchaser,  he  had  his  remedy 
against  the  surety.  (D.  17,  1,  59,  4.)  But  if  the  agreement 
were  that  the  surety  should  answer  only  for  the  deficiency  after 
the  sale  of  the  pledges,  he  could  not  be  sued  first.  (C.  8, 
41,17.) 

B.  Duty  of  Creditor  to  Surety.  If  a  surety  is  compelled  to 
pay  the  debt  of  the  principal,  the  creditor  must  surrender  to 
him  all  the  rights  in  rem  {pignoi^a^  hypoihecae)  that  he  has  over 
property  belonging  to  the  debtor  or  others  in  respect  of  the 
debt.  (C.  8,  41,  21 ;  D.  49,  14,  45,  9,)  If,  however,  the  creditor 
holds  those  rights  in  rem  in  security  for  other  debts  as  well,  he 
cannot  be  compelled  to  surrender  them  until  all  the  debts  are 
discharged.     (C.  8,  41,  2.) 

C.  Duty  of  Debtor  to  Surety. 

In  this  respect  also  all  are  on  the  same  footing, — that  if  any  one  pays  for 
his  principal,  he  can  recover  his  money  from  him  by  the  actio  mandati. 
Sponsor es  have  this  further  advantage  under  the  lex  Pub  It  Hay  that  they 
have  an  action  for  double  the  amount  peculiar  to  themselves,  and  called 
depensL    (G.  3,  127.) 
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If  the«debtor  pays  the  creditor,  it  is  his  duty  to  inform  the  surety.  If  he  does  not, 
and  the  surety  also  pays,  he  must  indemnify  the  surety.     (D.  17, 1,  29,  2.) 

If  the  surety  pays  first,  and  does  not  inform  the  debtor,  and  the  debtor  pays,  the 
actio  numdati  will  not  lie,  but  the  debtor  must  cede  to  the  surety  his  right  to  recover 
the  money  from  the  creditor.     (D.  17, 1,  29,  8.) 

Inyestitive  Facts. 

I.  A  surety  binds  himself  to  answer  for  the  debt  of  another. 
The  consent  or  knowledge  of  the  debtor  is  unnecessary.  (D.  46, 
1,30;  D.  13,  5,  27.) 

lUtistrations. 

If  A  asserts  not  that  he  will  pay  B's  debt  on  a  particular  day,  but  that  6  will  do 
so,  A  is  not  bound  as  surety.     (B.  13,  5,  5,  4  ;  D.  46,  1,  65.) 

Lucius  Titius,  a  debtor  of  the  Seii,  died.  The  Seii  persuaded  Publius  Maevius, 
the  nephew  of  Titius,  that  he  was  his  uncle's  heir,  and  therefore  bound  to  pay  his  uncle's 
debts.  They  procured  from  him  a  letter  acknowledging  that  he  was  heir,  and  that  he 
owed  the  money  in  question.  Maevius  was  not  heir.  It  was  held  that  his  letter  did 
not  amount  to  a  pactum  de  constittUo,  because  Maevius  intended  not  to  answer  for 
another,  but  to  answer  for  himself,  and  he  himself  owed  nothing.     (D.  18,  5,  31 . ) 

II.  Modes  of  constituting  sureties. 
Sponsio,  Ficlepromissio,  Fidejussio, 

To  a  sponsor  the  question  is  put  thus — Do  you  undertake  that  the  same 
shall  be  given  ?  to  2ifi<Upromissor — Do  you  pledge  your  credit  to  the  same  ? 
to  2i  fidejussor— Do  you  become  surety  for  the  same  ?  But  we  shall  see  what 
is  the  proper  name  for  those  to  whom  the  question  is  put  thus — Will  you 
give  the  same  ?  Do  you  promise  the  same  ?  Will  you  do  the  same  ?  (G.  3, 1 16.) 

When  Greek  is  used,  2i  fidejussor  is  generally  accepted  by  his  saying.  On 
my  honour  I  bid  you,  I  say  it,  I  will  do  it,  or  I  desire  it.  But  whichever  Greek 
word  he  uses  for  *  I  say,'  it  makes  no  difference.    (J.  3,  20,  7.) 

A  fidejussor  may  come  in  either  before  or  after  the  obligation  is  entered 
into,    a-3,  20,  3.) 

In  stipulations  by  fidejussor es  we  must  know  that  it  is  a  received  prin- 
ciple that  whatever  the  writing  bears  on  its  face  was  done,  must  be  held  to 
have  been  done.  It  is  agreed,  therefore,  that  if  a  man  writes  himself  down 
as  fidejussor y  all  the  formalities  will  be  held  to  have  been  duly  observed, 
a.  3,  20,  8.) 

Mandatum. — ^A  person  made  himself  surety  by  requesting 
another  to  advance  money  to  a  third  party,  if  that  other  lent 
the  money.  "  Lend  the  money  at  my  risk  "  is  a  mandate.  (D.  17, 
1,  12,  13.) 

Pactum  de  Constitute, — ^As  the  name  (pactum)  indicates, 
nothing  more  was  necessary  than  an  expression  of  intention. 

Illuatrations. 

Titius  wrote  to  Maevius  as  follows  : — "  I  have  written  that,  in  terms  of  the  mandate 
of  SeiuB,  I  will  give  security,  and  pay  without  dispute  whatever  sum  is  proved  to  be 
due  to  you."    Titius  is  a  surety.     (D.  13,  5,  5,  8.) 
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One  wrote  to  a  lender  in  these  terms : — "  The  10  awrei  thftt  Lacins  Titios  borrowed 
from  yon,  I  shall  pfty  you  with  the  proper  interest"  This  is  a  binding  contract.  (D. 
13,  5,  26.) 

Satis  tibifacio,  I  will  give  you  security.     This  binds  me. 

Fiei  Ubi  ioiis  a  tne  et  ab  iUo  ei  iUo,  **  So-and-so  and  myself  will  give  you  security," 
Does  not  bind  So-and-so,  and  binds  me  only  in  one-third. 

Fiet  tUn  tatU  a  me  atU  ab  illo  et  iUo,  "So-and-so  or  I  will  give  you  security.**  Binds 
me  to  pay  alL 

Fia  Ubi  »aii$.  Let  security  be  given  you.     This  binds  no  one.     (Nov.  115,  6.) 

m.  Restrictions. 

1.  The  accessory  contract  must  be  of  the  same  nature,  in 
some  cases,  as  the  principal. 

lUtistrations. 

A  lent  10  awrei  to  B,  and  C  became  fid^ustor  for  1000  pecks  of  wheat  C  is  not 
bound,  because  he  promises  wheat,  while  his  principal  (B)  owes  money.  (D.  46, 
1,  42.) 

A  lends  100  awrei  to  B,  and  G  "  constitutes  "  for  grain  of  equal  value.  This  is 
good,  as  peeunia  corutUuta  diflfers  from  Jid^uMtio,    (D.  13,  5,  1,  5.) 

A  lends  money  to  B,  and  C  promises  to  give  a  pledge  in  security.  This  binds  C 
to  give  the  pledge.     (D.  13,  5, 14.) 

2.  The  accessory  contract,  as  a  rule,  must  not  be  for  more 
than  the  principal  contract,  but  it  may  be  for  less. 

[In  one  respect  the  legal  position  of  all  is  the  same, — that  all  alike,  spon- 
sor's, fidepromissores  and],  fidejussoresy  cannot  bind  themselves  for  a  debt 
greater  than  that  of  the  principal  for  whom  they  are  bound.  For  their 
obligation  is  [like  that  of  the  adstipulaior]  only  accessory  to  the  principal 
obligation  ;  and  there  cannot  be  more  in  the  accessory  than  there  is  in  the 
principal  But,  on  the  contrary,  they  can  bind  themselves  for  a  less  debt. 
Therefore  if  the  principal  promises  ten  aurei,^^  fidejussor  may  rightly  bind 
himself  for  five ;  but  not  vice  versa.  Again,  if  the  principal  makes  a 
simple  promise,  ih&  fidejussor  may  promise  conditionally  ;  but  not  vice  versa. 
And  more  or  less  must  be  understood  to  apply  not  only  to  amount  but  to 
time.  For  to  give  anything  at  once  is  to  give  more,  but  after  a  time  less. 
(J-3>20,  5;  G.  3,  126.) 

This  rule  was  construed  more  strictly  in  Jidejuasio  than  in 
pactum  de  constitutor 

Illustrations. 

A  18  bound  to  give  B  a  farm.  C  may  be  suroty  for  the  delivery  only  of  a  usufruct^ 
that  being,  in  one  sense,  part  of  the  ownership.     (D.  46,  1,  70,  2.) 

A  owes  100  atarei  to  B.  C  <<  constitutes  "  for  200.  C  is  bound  only  for  100.  (D. 
18,  6,  11,  1.) 

A  owes  10  awrei  to  B.  0  '*  constitutes  "  for  the  same  amount  and  interest  The 
contract  will  not  hold  for  the  interest.     (D.  13,  5,  11, 1  ;  D.  18,  5,  24.) 

A  owes  10  awrei  to  B.  C  pledges  his  word  {Jideptssor)  for  the  10  aurei  to  be  paid 
at  Ephesus.  This  is  bad,  because  G*s  position  is  harder  than  A's.  (D.  46,  1 
1«,  1.) 
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A  owes  10  awrei  to  B.  C  "constitutes**  to  pay  it  at  Ephesus,  or  on  the  Idea  of 
March.    This  is  good.     (D.  18,  5,  16, 1.) 

A  debtor  has  promised  to  pay  me ;  his  surety  (fidejussor)  to  pay  me  or  Titius. 
The  contract  is  binding,  because  it  is  easier  for  the  surety  ;  he  h|w  the  alternative  of 
paying  Titius,  and  therefore  a  chance  of  being  released  by  him.  But  if  the  debtor 
promises  to  pay  me  or  Titius,  and  the  surety  to  pay  me  only,  the  contract  of  tiie 
surety  Ib  more  onerous.     (D.  46,  1,  84.) 

A  promises  the  slave  Stichus  to  B.  G  becomes  surety  (fidejussor)  for  Stichus  or 
10  ouTfi.  This  is  bad,  either  because  C's  promise  is  harder  than  A*s,  or  Ib  of  a  different 
nature.     (D.  46,  1,  8,  8.) 

A  promises  Stichus  or  10  aurei  to  B.  G  promises  (by  stipulation)  Stichus  or  10 
aurei,  whichever  B  shall  choose.  This  is  bad,  because  the  principal  obligation  leaves 
the  option  with  the  promiser,  the  accessory  with  the  promisee.     (D.  46,  1,  8,  9.) 

A  promises  Stichus  or  10  aurei  to  B,  in  the  option  of  B.  G  promises  Stichus  or 
10  aurei  (by  stipulation)  in  his  own  option.  He  is  bound,  because  his  contract  is 
less  onerous  than  A*s.     (D.  46,  1,  8,  10.) 

A  promises  Stichus  or  Pamphilus  to  B,  in  A's  option.  G  promises  the  same  by 
stipulation,  in  his  own  (G's)  option.  This  is  equally  easy  for  G  and  A ;  but  as  G 
may  choose  to  give  Stichus,  and  A  to  give  Pamphilus,  there  is  no  certainty  that  they 
will  give  the  same  object,  and  so  the  suretyship  falls  through,  in  consequence  of  the 
rule  that  the  accessory  contract  must  be  for  the  same  thing  in  ficUjussio  as  in  tiie 
principal  contract. 

3.  A  special  restriction  applicable  to  sureties  by  stipulation 
was  introduced  by  the  lex  Cornelia  (b.  0.  81).  It  seems  not  to 
have  applied  to  mandate  or  pecunia  conatituta. 

But  the  benefit  of  the  lex  Cornelia  is  shared  by  all  alike.    That  statute 
forbids  the  same  person  to  bind  himself  for  the  same  debtor  to  the  same 
creditor  in  the  same  year  for  any  amount  of  money  lent  exceeding  twenty 
thousand  sesteriia.    And  although  a  sponsor  or  fidepromissor  {ox  fidejussor) 
should  bind  himself  for  a  greater  sum,  say  one  hundred  thousand,  he  is  con- 
demned to  pay  only  twenty.     By  money  lent  (pecunia  crediid)  we  mean 
not  only  that  directly  given  on  loan,  but  all  that  at  the  time  the  obligation 
is  contracted  is  certain  to  become  due ;  that  is,  for  which  the  debtor  has 
come  to  be  bound  unconditionally.    And  so  money  that  we  stipulate  shall 
be  paid  on  a  fixed  day,  is  reckoned  therewith  ;  for  it  is  certain  that  it  will  fall 
due,  although  it  is  only  after  a  time  that  it  can  be  demanded.     Further,  the 
name  money  in  that  statute  embraces  property  of  every  kind  ;  if,  therefore, 
we  stipulate  for  wine  or  com,  or  a  slave,  this  statute  must  be  observed. 
But  there  are  certain  cases  in  which  the  law  allows  unlimited  suretyship — 
'\  on  account  of  dowry,  for  instance,  or  of  money  due  you  under  a  will,  or  when 
\  sureties  are  taken  by  order  of  a  judex.    Besides,  the  statute  levying  a  duty 
'  of  five  per  cent,  on  inheritances  provides  that  to  the  suretyships  put  forth 
^  under  that  statute  the  lex  Cornelia  shall  not  apply.    (G.  3,  124,  125.) 

4.  A  restriction  specially  bearing  on  suretyship,  although  of 
wider  extent,  is  derived  from  the  &enaiu%  Consultum  Velleianum, 
In  the  time  of  Augustus  and  Claudius,  enactments  had  been 
made  preventing  wives  incurring  obligations  for  their  husbands. 
(D.  16,  1,  2,  pr.)  Afterwards,  but  not  later  than  the  time  of 
Vespasian,  the  Senatus  Consultum  in  question  was  passed  in  the 
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consulship  of  Marcus  Silanus  and  Velleus  Tutor.     (D.  16,  1, 
2,  pr.) 

The  policy  of  the  enactment  is  thus  stated  by  Paul  Custom 
refuses  to  women  not  only  oflSces  of  state  (publica  munera),  but 
business  duties  {civilia  ojfficia)y  that  is,  which  imply  their  going 
into  the  company  of  men,  away  from  their  own  homes.  It  was, 
therefore,  fit  that  they  should  be  prohibited  from  undertaking 
business  responsibilities  and  exposhig  their  property  to  danger. 
(D.  16,  1,  1,  1.)  The  Senatus  Consultumy  with  this  object  in 
view,  was  made  sweeping.  It  forbad  every  woman  to  maie 
any  contract  (D.  16,  1,  2,  4),  .or  give  any  of  her  property 
as  security  (D.  6,  1,  39,  1 ;  D.  6,  1,  40 ;  D.  16, 1,  32,  1)  on  behalf 
of  any  person  (husband,  son,  or  father),  (D.  16,  1,  2,  5),  to  any 
creditor.     (D.  16,  1,  27,  1.) 

Exeepiwm. — ^To  this  at  first  no  exception  was  allowed,  except  where  the  creOitor 
was  deceived.  Thus  a  husband  pledged  his  wife's  goods,  with  her  knowledge.  The 
creditor  did  not  know  that  the  goods  belonged  to  the  wife.  She  cannot  plead  the 
defence  of  the  Act.  (C.  4,  29,  5.)  Justinian  allowed  a  few  other  exceptions ;  as  when 
a  woman  promised  a  dowry  (do»)  (C.  4,  29,  25) ;  or  when  a  woman  became  a  surety 
for  the  manumission  of  a  slave,  and  the  slave  was  manumitted  (0.  4,  29,  24)  ;  or  when 
the  woman  received  a  consideration  {aliquid  accipitns)  (C.  4,  29,  23) ;  or  when  after 
two  years  she  renewed  her  obligation.  (C.  4,  29,  22.)  But  in  no  case  was  she  to 
bind  herself  for  her  husband  (Nov.  134,  8),  in  conformity  with  the  general  rule  that 
gifts,  were  prohibited  between  husband  and  wife. 

An  intercessio  by  a  woman  was  treated  as  wholly  and 
absolutely  void. 

Illustrations, 

If  a  woman  gave  part  of  her  property  in  pledge,  and  the  creditor  sold  it  to  a  person 
ignorant  of  the  violation  of  the  law,  the  woman  could  reclaim  it  after  the  sale.  (D. 
16,1.32,1.) 

Her  heirs  and  sureties  were  no  more  bound  than  herself  (G.  4,  29, 16  ;  0.  4, 29,  20); 
and  if  as  surety  she  paid  without  compulsion,  she  could  afterwards  recover  it  as  money 
not  due.     (D.  16,  1,  8,  9.) 

Intercessio  includes  any  contract  or  pledge  that  a  woman 
undertakes  on  behalf  of  another,  whether  that  other  person 
remains  bound  or  not ;  in  other  words,  whether  she  becomes 
surety  {adpromissor),  or  a  substitute  (expromissor)  for  the 
debtor.     (D.  16,  1,  8,  8.) 

Illustrations. 

A  woman  pays  a  debt  due  by  B  to  0.  This  is  not  void,  because  it  is  a  gift, 
and  she  does  not  herself  become  subjected  to  any  obligation.     (D.  16,  1,  4,  1.) 

A,  a  woman,  in  order  to  release  B  from  a  debt  that  he  owes  to  C,  offers  C,  in  sub- 
stitution for  B,  her  own  debtor  D.  This  also  is  good,  because  the  woman  does  not 
thereby  bind  herself  for  B.     (D.  16, 1,  8,  5.) 
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Af  %  mother,  pereuaded  B,  the  tutor  of  her  diild  C,  to  allow  her  to  manage  C*8 
property,  and  to  indemnify  B  gave  him  sureties  and  pledges.  Here  A  bound  herself  to 
B,  but  it  was  not  for  the  debt  of  anotheTf  it  was  for  her  own  projects.  The  sureties 
and  pledges  are,  therefore,  good.    (0.  4,  29,  6  ;  Paul,  Sent.  2.  11,  2.) 

The  tutor  of  a  pupil  died,  leaving  Titius  his  heir.  Titius  hesitated  to  enter  on  the 
inheritance,  and  so  make  himself  responsible  for  the  suspected  maladmimstration  of 
the  tutor.  The  mother  of  the  pupil,  to  induce  him  to  enter,  promised  by  stipulation 
to  save  him  harmless.  Titius  entered,  and  was  compelled  to  pay  a  sum  to  tlM  pupil, 
which  he  endeavoured  to  recover  in  Sn  action  against  the  mother  of  the  pupiL  In 
this  case  Titius  was  creditor,  the  ^othttr  was  his  debtor.  If  she  was  a  debtor  on 
behalf  of  any  one  else,  who  was  that  person  ?  Not  the  tutor,  because  he  was  dead. 
Then  it  could  only  be  Titius.  But  how  could  a  distinction  be  made  between  the  man 
Titius  and  the  heir  Titius !  Could  the  man  Titius  be  creditor,  and  the  heir  Titius  be 
the  principal  debtor,  for  whom  the  mother  intervened  ?  That  seemed  absurd,  and 
accordingly  Titius  was  entitled  to  the  indemnity.     (D.  16,  1,  19,  pr.) 

If  in  this  case  Titius  had  refused  to  enter,  not  because  he  suspected  that  the 
tutor  had  incurred  liabilities,  but  because  he  doubted  the  solvency  of  the  tutor's 
debtors,  then  the  woman  would  not  be  bound,  because  she  would  be  in  effect  making 
herself  surety  for  the  debtors  of  the  inheritance.    (D.  16,  1,  19,  4  ;  D.  16,  1,  19,  2.) 

A  Praetorian  died  leaving  two  sons,  one  aged  seven,  the  other  his  statutory  tutor  {fegUi- 
mus  iutar).  At  the  request  of  the  wife  of  the  deceased,  the  mother  of  Uie  pupil,  the  tutor 
entered  on  his  father's  inheritance,  but  did  not  give  his  authority  to  enable  his  brother 
also  to  enter.  In  consequence  of  this  the  pupil  sustained  a  loss  of  1000  aum,  which 
he  recovered  in  an  action  against  his  brother.  Could  the  brother  sue  the  mother  on 
her  matadate?  Yes,  said  Julian.  Here,  again,  the  liability  of  the  mother  was 
undertaken  for  her  own  projects,  and  not  on  behalf  of  any  third  person.  (D.  16, 
1,  19,  1.) 

If  a  woman  herself  entered  on  an  inheritance  with  the  distinct  object  of  paying  the 
creditors  of  the  inheritance  in  full,  she  could  not  defend  herself  under  the  Senatus 
ConsuUwm.  She  had  resolved  rather  to  alienate  her  property  than  bind  hersell 
(D.  16,  1,  82,  pr.) 

A,  a  woman,  instead  of  becoming  surety  for  C,  gave  B  a  mandate  to  become 
surety.  A  is  thus  a  surety  of  a  surety.  H  the  creditor  did  not  know  that  B  had  a 
mandate  from  A,  he  can  sue  B ;  but  if  he  knew,  he  can  sue  neither  B  nor  C. 
(D.  16,  1,  32,  8.) 

A,  a  woman,  who  really  intends  to  become  surety  f or  B  to  C  in  respect  of  a  loan, 
herself  borrows  from  C  and  hands  over  the  money  to  B,  who  appears  merely  as  her 
surety.  If  the  creditor  C  does  not  know  the  object  of  the  loan,  he  is  not  deprived  of 
his  remedy.     (D.  16, 1, 11 ;  D.  16,  1, 19,  6  ;  D.  16, 1,  12.) 

5.  Another  reBtraint  was  in  the  case  of  dowries.  In  A.D.  381, 
Gratian,  Valentinian,  and  Theodosius  introduced  a  rule,  subse- 
quently extended  by  Justinian,  to  the  eflFect  that  neither  the 
husband,  nor  his  father,  nor  any  one  receiving  a  dowry,  should 
be  required  or  permitted  to  give  any  sureties  for  the  restitution 
of  the  dowry.  For,  says  Justinian,  if  the  woman  can  intrust 
herself  and  her  dowry  to  her  husband,  why  should  a  surety  be 
required,  thus  introducing  an  element  of  distrust  and  discord 
into  the  family  1     (C.  5,  20,  1 ;  C.  5,  20,  2.) 
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Divestitive  Facts. 

How  far  did  the  extinction  of  the  principal  obligation  release 
the  surety,  or  the  release  of  the  surety  extinguish  the  obhga- 
tion  of  the  principal  debtor?  The  answer  varies  to  some 
extent  with  the  form  of  contract. 

1.  Formal  contract  of  suretyship  {aponsio,  fidepromissio^  fide^ 
jussio). 

It  has  been  already  stated  that  there  was  a  distinction  in  the 
Boman  Law  between  a  formal  release  and  an  agreement  not  to 
sue  {pdctum  de  non  petendo).  (See  further,  Subdiv.  II.,  Divest. 
Facts.)  If  the  principal  obligation  were  extinguished  by  its 
appropriate  divestitive  fact,  the  surety  was  at  once  released. 
(D.  46, 1,  60 ;  D.  46,  1,  68, 2  ;  Paul,  Sent.  2, 17,  15.)  But  if  the 
proper  divestitive  fact  were  not  employed,  and  the  creditor  had 
informally  agreed  not  to  sue,  it  depended  altogether  on  the 
intention  of  the  creditor  whether  the  surety  would  be  released. 
Unless  a  contrary  intention  was  indicated,  an  agreement  not  to 
sue  the  principal  debtor  was  construed  as  an  agreement  not  to 
sue  the  surety ;  because  if  the  surety  were  obliged  to  pay,  he 
coidd  compel  the  debtor  to  indemnify  him,  and  thus  the  debtor 
would  gain  nothing  by  the  release.  (D.  2,  14,  21,  5.)  But  if  it 
were  specially  agreed  that  the  debtor  alone  should  not  be  sued, 
the  creditor  still  had  his  remedy  against  the  surety.  (D.  2, 
14,  22.) 

An  inconvenience  of  a  similar  character  occurred  to  the 
prejudice  of  the  creditor.  When  a  creditor  sued  the  principal 
debtor,  and  went  so  far  in  the  proceedings  as  to  obtain  a 
formula  from  the  Praetor,  it  was  held  that  the  obUgation  upon 
which  the  action  was  brought  was  extinguished,  and  that  a 
new  one  was  created  by  the  formula.  The  surety  was  thus 
released,  even  if  the  creditor,  after  obtaining  judgment,  failed 
to  recover  his  money  from  the  debtor.  Justinian  altered  this 
rule,  and  allowed  the  creditor,  in  the  case  stated,  to  sue  the 
surety,  and  recover  from  him  the  balance  of  the  debt.  (C.  8, 41, 28.) 

2.  Mandate.  When  suretyship  W8is  contracted  by  mandate, 
the  technical  difficulty  arising  from  the  forms  of  extinguishing 
obligations  did  not  exist. 

Illustration, 

Hthis  requests  Gains  to  give  a  loan  to  Maeyius  of  100  aurei,  Gaaus  advances  the 
money.  Gains  afterwards  sues  Maevins  and  recovers  50  aurei.  Can  he  sue  Titius 
for  tike  balance  ?    That  he  should  be  able  to  do  so  is  the  very  essence  and  object  of 
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the    contract.     Nothing  relieves  Titius  except    the   repayment  of  the   whole    100 
aurei  by  Maevius.     (D.  17,  1,  27,  6.) 

3.  Constitutum, — When  one  person  agreed  to  answer  for 
another,  that  other  remained  bound.  (D.  13,  5,  28.)  If  the 
surety  (qui  constituit)  were  sued,  it  was  held  that  the  principal 
was  not  released  except  to  the  extent  to  which  the  debt  was 
actually  paid.  AVe  are  at  the  same  time  told  that  anciently 
it  was  a  moot  point  whether  the  action  against  the  surety 
took  away  the  obligation  of  the  principal  debtor.  (D.  13,  5, 
18,  3.) 

Remedies. 

A.  By  Creditor  against  Surety.  If  the  suretyship  were  formal,  the  surety  was  sued 
uiM)n  his  stipulation  ;  if  by  mandate,  then  by  the  actio  mandati  ;  and  if  by  con$titutum, 
by  the  actw  de  pecunia  cf^nstltuta. 

•    1.  Generally,  what  would  be  a  defence  if  the  principal  debtor  were  sued,  was  a 
defence  for  the  surety. 

The  exceptiones^  moreover,  by  which  the  debtor  defends  himself,  are  for 
the  most  part  usually  allowed  to  hisjidejussores  too.  And  rightly;  for  what  is 
demanded  from  them  is  demanded  from  the  debtor  himself,  seeing  he  may 
be  forced  by  an  actio  mandati  to  give  them  back  what  they  have  paid 
for  him.  If,  therefore,  a  creditor  agrees  with  his  debtor  not  to  demand  the 
money,  it  is  held  that  to  the  aid  of  the  exceptio  pacti  conventi  those  too  may 
have  recourse  that  are  bound  for  the  debtor,  just  as  if  the  agreement  had 
been  made  with  them  that  the  money  should  not  be  demanded  from  them. 
Some  exceptiones,  however,  assuredly,  are  not  usually  allowed  them.  For 
example,  if  a  debtor  yields  up  all  his  goods,  and  his  creditor  thereafter  takes 
proceedings  against  him,  he  defends  himself  by  the  exceptio  NISI  BONIS 
CESSERIT.  But  this  exceptio  is  not  granted  to  Jidejussores ;  simply  because 
the  creditor  in  binding  others  for  the  debtor  has  this  chiefly  in  view,  that 
after  the  debtor  fails  and  loses  all  his  means,  he  may  be  able  to  obtain  from 
those  that  he  has  bound  for  the  debtor  what  is  his.     (J.  4,  14,  4.) 

2.  [Moreover,  the  heir  of  a  sponsor  o\  Jidcpromissor  is  not  bound,  unless  we 
are  asking  about  an  dXxtnfidepromissor  in  whose  State  another  law  is  in  use.] 
But  not  only  is  the  fidejussor  himself  under  obligation  ;  he  leaves  his  heir 
bound  too.     (J.  3,  20,  2  ;  G.  3,  1 20.) 

In  mandatum  and  constittUum  the  heir  of  the  surety  also  is  bound.  (D.  18, 5,  18, 2  ; 
C.  4,  18,  1.) 

3.  Prescnption, 

Again,  a  sponsor  and  2ifidepromissor  are,  by  the  lex  Furia,  freed  after  two 
■years.     (G.  3,  121.) 

Until  the  change  effected  by  Justinian,  the  actio  cU  conatituta  pecunia  oould  not  be 
brought  after  a  year.     (C.  4,  18*  2,  pr.) 

B.  By  Surety  against  the  Principal  Debtor. 

1.  For  sponsorcs  the  lex  rMUia  allowed  the  actio  depensi  for  double  the  sum  paid. 
(G.  3,  127.) 
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2.  If  a  fidejussor  has  paid  anything  for  a  debtor,  he  has,  to  recover  it, 
an  iutio  mandati  against  him.    (J.  3,  20,  6.) 

This  applies  also  to  Jidepramiasores  and  spmisores,  and  to  constUutum, 

3.  In  Mandate.  The  mandator  must  procure  a  transfer  from  the  creditor  (manda- 
taruui)  of  h»  action  against  the  principal  debtor ;  and  thus  the  mandator  can  sue  as 
the  agent  of  the  creditor  {procurator  in  rem  tuam).     (D.  46, 1,  41,  1.) 

Second  CVwe— CO-SURETIES. 
Rights  and  Duties. 

A.  In  the  case  of  Sponsores  and  Fidepromissoi^ea. 

I.  Duty  of  each  surety  to  the  creditor. 

When  several  persons  became  sureties  for  the  same  debt, 
each  was  liable  to  pay  the  whole  {in  solidum  obligatnr).  But  for 
Italy,  in  B.C.  95,  the  lex  Furia  provided  an  awkward  remedy. 

When  the  money  can  be  demanded,  the  obligation  is  divided  into  as 
many  parts  as  there  are  sponsors  or  fidefiromissores  at  the  time,  and  each  is 
ordered  to  pay  his  share.    (G.  3,  121.) 

This  was  an  effectual  protection  to  the  surety,  but  at  the  cost  of  diminishing  the 
security  of  the  debtor  ;  and  as  the  security  of  the  debtor  was  the  sole  purpose  of  the 
suretyship,  the  lex  Furia  was  not  a  success. 

II.  Duty  of  surety  to  his  co-sureties. 

When  one  surety  paid,  were  the  others  bound  to  contribute  ? 
In  Italy,  after  the  lex  Furia,  this  point  could  not  arise,  because 
no  surety  was  bound  to  pay  more  than  his  own  fraction  of  the 
debt;  but  in  Italy,  before  that  statute,  and  in  the  provinces 
afterwards,  the  necessity  for  contribution  existed. 

Besides,  the  /ex  Apuleia  brought  in  a  kind  of  partnership  between 
sponsores  2inAfidepromissores.  For  if  any  one  of  them  pays  more  than  his 
share,  for  the  excess  he  has  an  action  against  the  rest  under  that  statute. 
It  was  passed  before  the  lex  Furia,  at  a  time  when  they  were  bound 
each  for  the  whole  amount.  Hence  it  is  questioned  whether  after  the  lex 
Furia  the  benefit  of  the  lex  Apuleia  still  remains.  Beyond  the  bounds  of 
Italy  it  does ;  for  the  lex  Furia  holds  good  in  Italy  only,  but  the  lex 
Apuleia  in  the  other  regions  beyond.    (G.  3,  122.) 

in.  Duty  of  the  debtor  to  the  surety. 

Besides,  the  lex  Pompeia  provided  that  a  creditor  on  receiving  sponsores 
or  fidepromissores  should  first  state  and  declare  openly  both  the  amount  to  be 
assured  and  the  number  of  sponsores  or  fidepromissores  he  is  to  receive  as 
undertaking  that  obligation.  Unless  he  first  states  this,  the  sponsores  or 
fidepromissores  are  allowed  to  demand  within  thirty  days  a  preliminary  trial 
of  the  question  whether  such  a  statement  was  first  made  in  accordance  with 
that  statute.  And  if  it  is  decided  that  it  was  not  made,  they  are  freed. 
(G.  3,  123.) 
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B.  Fidejys8ore8y  MdndatoreSf  Q^i  constituunL 

I.  Duty  of  surety  to  creditor.  Until  the  time  of  Hadrian, 
the  creditor  could  require  any  one  co-surety  to  pay  the  whole 
debt.  The  only  remedy  of  the  surety  was  to  require  the 
creditor,  before  paying  him,  to  transfer  his  rights  of  action 
against  the  other  sureties.  (D.  46,  3,  76 ;  D.  46,  1,  41,  1.)  If 
this  were  done,  the  surety  could,  in  the  name  of  the  creditor, 
sue  the  co-sureties,  and  compel  them  to  share  the  loss. 

1.  Beneficium  cedendarum  actionum. 

We  have  already  seen  that  the  creditor  must  surrender  to 
a  surety,  on  paying  the  principal  debt,  all  his  rights  against  the 
principal,  as  also  all  mortgages.  (D.  46,  1,  13 ;  C.  8,  41,  21.) 
The  creditor  must  equally  suiTender  his  action  against 
the  co-sureties.  But  here  a  difficulty  arises.  The  debt  for 
which  the  sureties  are  liable  is  one  debt,  and  according  to  the 
general  rule,  an  obligation  in  solidum  was  extinguished  if  only 
one  of  the  co-debtors  paid  it.  When,  therefore,  a  surety  was 
compelled  to  pay,  was  not  the  right  of  the  creditor  against  tho 
other  parties  destroyed?  If  so,  how  could  he  assign  to  tho 
surety  against  his  co-sureties  a  right  that,  ex  hypothesi,  was 
annihilated?  This  technical  difficulty  was  got  over  by  a 
technical  subtlety.  It  was  held  that  another  interpretation 
might  be  put  upon  the  transaction.  It  might  be  said  that  the 
creditor  did  not  ask  the  surety  to  discharge  the  obhgation,  but 
rather  to  buy  his  (the  creditor's)  right  against  the  co-sureties. 
For  this  view  it  was  urged  that  the  creditor  could  not  require 
the  surety  to  pay  without  surrender.  (D.  46,  1,  36.)  This 
view  was  not  without  its  influence  on  practice.  The  transfer 
of  the  action  must  take  place  before  the  payment,  otherwise 
the  obligation  was  extinguished.     (D.  46,  3,  76.) 

But  if  the  creditor  by  his  own  fault  was  not  in  a  position  to 
transfer  his  right  of  action  against  the  co-sureties,  could  he 
then  compel  one  surety  to  pay  the  whole  ?  Papinian  answered 
the  question  in  the  negative.  (D.  46,  3,  95,  11.)  But  a  case 
stated  by  Julian  seems  at  variance  with  this  opinion. 

Two  pereonfl  (A  and  B)  were  co-sureties  for  20  awrei,  C,  the  creditor,  accepted 
6  aurei  from  A,  and  agreed  not  to  sue  him.  Could  he  afterwards  recover  the  remain- 
ing 15  from  B  ?  or  would  he  be  repeUed  by  the  plea  of  fraudulent  acquittal  of  the 
Oo-Burety  ?    Julian  said  he  would  not.     (D.  46,  1,  15,  1.) 

2.  Benefidum  Divisionisy  in  favour  of  JidejmaoreSy  mandatareSf 
and  qui  constituunt.     (C.  4,  18,  3.) 

Fidejussor's  [are  bound  for  everj  and]  if  faiore  than  one,  no  matter  what 
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their  number,  are  liable  each  for  the  whole,  and  the  creditor  is  free  to 
demand  the  whole  from  whom  he  wiU.  But  by  a  letter  of  the  late  Emperor 
Hadrian  the  creditor  is  forced  to  demand  only  a  fair  share  from  esLchJide- 
jussor  that  is  solvent  at  the  time  issue  is  joined  {litis  contestaHo\  and  there- 
fore, if  any  of  them  is  at  that  time  insolvent,  this  increases  the  burden  of  the 
rest  [In  this  respect,  then,  this  letter  differs  from  the  lex  Furia,  that  if  any 
of  the  sponsores  qx  fidepromissores  is  insolvent,  more  cannot,  for  this  reason, 
be  demanded  from  the  rest.  But  since  the  lex  Furia  applies  to  Italy  only, 
it  follows  that  in  the  provinces  sponsores  also,  and  fidepromissoresy  just  hke 
fidefussoresy  would  be  bound  for  ever,  and  each  for  the  whole  amount,  were  it 
not  for  the  letter  of  the  late  Emperor  Hadrian,  which  seems  to  give  relief  to 
them  also.  But  the  position  oijidejussores  is  different,  for  to  them  the  lex 
Apuleia  does  not  apply.]  If,  therefore,  the  creditor  obtains  the  whole  amount 
from  one,  that  one  alone  will  bear  the  loss,  if  (that  is)  his  principal  is  insol- 
vent But  he  has  himself  to  blame ;  for  as  appears  from  what  is  said  above, 
if  the  creditor  demands  the  whole  from  any  one,  he  may,  under  the  letter 
of  the  late  Emperor  Hadrian,  desire  that  an  action  be  given  against  him 
for  his  fair  share  only.    (J.  3, 20,  4 ;  G.  3,  121- 122.) 

The  form  of  defence  was,  "SiiwnetiUi  tolvendo  nnL**  (D.  46,  1,  28  ;  D.  46,  1, 
26  ;  D.  46,  1,  10.) 

When  two  debtors  {correi)  separately  gave  Jidrfusioret,  the  creditor  could  not  be 
forced  to  divide  his  claim  among  all,  but  only  among  those  that  were  bound  for  the 
same  debtor.     (D.  46,  1,  51,  2.) 

A  surety  of  a  siirety  cannot  require  division  between  them,  because  his  surety  is  in  the 
situation  of  a  principal  debtor.     (D.  46,  1,  27,  4.) 

If  the  sureties  contract  a  joint  and  several  obligation  (in  tolidum  IT  partes  viriUB), 
sach  is  bound  for  the  whole  debt ;  but  if  the  contract  is  joint  or  several  {ih  Molidum 
AUT  partem  virUem),  each  binds  himself  only  for  a  share.     (D.  46, 1,  51,  pr.) 

II.  Duty  of  debtor  to  surety. 

In  that  statute  [lex  Pompeia]  no  mention  oi  fidejussores  is  made.  But 
it  is  usual^  in  accepting  them  also,  to  first  make  such  a  statement   (G.  3, 123.) 


SUBDIVISION  n. 

RULES   APPLICABLE   TO    CONTRACTS   GENERALLY. 

Rights  and  Duties. 

Under  this  head  little  has  to  be  added.    The  several  duties 
arising  from  the  several  contracts  will  be  found  in  the  exposi- 
tion of  those  contracts ;    and  there  remain  only  a  very  fe,w 
general  remarks. 
1.  Interpretation  of  Bights  and  Duties. 

To  the  man  that  is  understood  to  claim  too  much  in  respect  of  place, 
he  comes  very  near  that  claims  more  than  he  has  any  ground  {causa)  for 
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claiming.  A  man  may,  for  instance,  have  stipulated  with  you  thus  :  "  Do  you 
undertake  to  give  me  the  slave  Stichus  or  ten  aurei?*^  and  then  claim  either 
the  one  or  the  other — the  slave  alone,  or  the  ten  auret  alone,  for  instance. 
He  therefore  is  understood  to  claim  too  much  ;  because  in  that  sort  of  stipu- 
lation the  promiser  is  allowed  to  elect  whether  he  prefers  to  pay  the  money 
or  give  the  slave.  If,  then,  the  claimant  sets  forth  in  his  intintio  that  the 
money  only,  or  the  slave  only,  ought  to  be  given  him^  he  snatches  from  his 
adversary  this  right  of  election,  and  in  that  way  makes  his  own  condition 
better,  but  his  adversary's  worse.  In  that  case,  therefore,  a  special  form  of 
action  is  set  forth,  in  which  the  claimant  states  in  his  intentio  that  the  slave 
Stichus  or  ten  aurei  ought  to  be  given  him,  so  that  he  claims  in  the  same 
way  in  which  he  stipulated.    (J.  4,  6,  '^'^  D.) 

For  the  meaning  of  *'  intenHo/*  see  Book  IV.,  Proceedings  in  Jure, 

niustrationa. 

Gains  has  promised  to  Titius,  by  stipulation,  Stichus  or  10  aurd.  Gains  may  change 
his  mind  as  often  as  he  pleases  until  he  actually  gives  one  of  the  two.    (D.  45, 1,  188,  1.) 

Titius  has  several  farms  called  **  Cornelian.'*  Gains  stipulates  for  his  **  Cornelian ** 
farm  without  saying  which.  Titius  has  the  option  of  giving  any  of  his  **  Cornelian  *' 
farms,  whichever  he  pleases.     (D.  45,  1,  106.) 

Titius  sold  a  house  to  Gaius,  reserving  to  himself  the  right  of  habitation  {habUatio) 
during  his  life,  or  10  aurei  a-year.  G^ius,  exercising  his  option  for  the  first  year, 
paid  10  aurft,  but  the  second  year  desired  to  give  Titius  the  possession  {haJbitatio), 
Gaius  was  safe  against  an  action  at  the  instance  of  Titius  so  long  as  in  any  year  he 
either  paid  the  rent  or  offered  him  the  alternative  of  dwelling  in  the  house.  (D.  19,  1, 
21,  6.) 

Titius  has  stipulated  for  10  or  5  aurei ;  6  only  are  due.     (D.  45,  1, 12.) 

Titius  has  stipulated  for  a  thing  to .  be  given  him  on  the  kalends  of  January  or 
February.     The  thing  is  due  only  in  February.     (D.  45,  1,  109.) 

Titius  has  stipulated  for  Stichus  or  10  auret,  "whichever,"  he  said,  '*  I  please." 
Titius  can  sue  for  either  in  his  option.     (D.  45,  1,  75,  8.) 

2.  Genus  and  species. 

Again,  if  one  stipulates  for  a  slave  in  general,  and  demands  Stichus 
specially,  or  stipulates  for  wine  in  general  and  demands  Campanian  wine 
specially,  or  for  purple  in  general  and  demands  Tyrian  purple  specially  ; 
then  he  is  understood  to  claim  too  much.  For  he  takes  away  from  his 
adversary  his  free  choice,  secured  him  by  the  stipulation  of  paying  something 
else  than  what  was  demanded.    (J.  4,  6,  ^z  !>•) 

3.  QuaKty. 

If  no  special  quality  of  an  article  is  promised,  any  quality 
may  be  given  in  performance.  (D.  17,  1,  52.)  In  the  contract 
of  muiuwriy  the  bame  quality  must  be  returned  that  is  lent.  (D. 
12,  1,  3.) 

Investitive  Facts. 

Hitherto  we  have  dealt  with  the  investitive  facts  peculiar  to 
each  separate  contract;  we  have  now  to  consider  in  what  points 
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all  contracts  agree.    This  discussion  will  fall  under  the  follow- 
ing divisions : — 

L  CoNSiNT— Ebrob. 
II.  MoDALiTr»  the  modification  of  an  agreement  by  time,  4>lace,  or  condition. 

III.  Restriotions  on  the  Investitivb  Facts. 

I.  In  respect  of  their  origin :  Force,  Fraud,  and  Bad  Consideration. 

Ftf,  Dolus,  if\ju8ta  caitaa. 
n.  In  respect  of  the  object  of  the  promise.     Illegal  contracts, 
m.  In  respect  of  the  persons  incapable  of  entering  into  contracts. 

IV.  ExTKiraiov  of  Intestitite  Facts.    Aqbkot. 

First,  Consent — ^Error. 

Two  or  more  persons  are  said  to  consent  when  they  agree 
upon  the  same  thing  in  the  same  sense.^  All  contracts  imply 
consent.  (D.  44,  7,  3,  1.)  In  order  to  establish  a  promise,  a 
proposal  must  be  accepted  in  the  same  sense  in  which  it  is 
made.  This  is  the  meaning  and  essence  of  contract ;  for,  as 
has  been  pointed  out,  the  obligation  from  contract  is  enforced 
by  law,  in  accordance  with  the  intention  of  the  parties. 

Intention,  however,  is  a  mental  act,  and  can  be  discovered 
only  through  the  medium  of  language.  This  medium  is  a 
source  of  error.  Such  error  may  be  of  two  kinds,  essential  and 
non-essential. 

1.  Essential  Error  (error  in  corpore). — ^An  error  is  essential 
when  it  is  such  as  prevents  the  two  contracting  parties  agreeing 
upon  the  same  thing  in  the  same  sense.  Such  an  error  is 
inconsistent  with  the  nature  of  the  consent  that  is  of  the 
essence  of  contract.  It  is  in  this  sense  that  error  is  said  to 
vitiate  consent.*  Essential  error  may  occur  in  any  one  of  three 
forms.  A  may  promise  a  thing  to  B,  B  meaning  to  accept  a 
different  thing ;  or  they  may  agree  on  the  thing,  but  A  may 
undertake  one  kind  of  duty,  and  B  imderstand  another;  or, 
finally,  A  may  intend  to  bind  himself  to  B,  and  discover  that  he 
has  really  promised  to  C.  In  technical  language,  the  error 
may  be  in  the  corpus,  or  thing  promised,  or  in  the  nature  of 
the  obligation,  or  in  the  person  of  the  promisee. 

If  the  stipulator  is  thinking  of  one  thing,  the  projniser  of  another,  no  obli- 
gation is  contracted,  any  more  than  if  no  answer  had  been  gfiven  to  the  ques- 
tion. An  example  would  be,  if  any  one  were  to  stipulate  with  you  for  the 
slave  Stichus,  and  you  were  thinking  of  Pamphilus,  whose  name  you  believed 
to  be  Stichus.    (J.  3,  19,  23.) 

'  Bt  at  poetic  duorum  pluriumve  in  idem  plcLcitum  consmsut,     (D.  2, 14, 1,  2.) 
s  NuUa  enim  volmUas  errantU  at.     (D.  39,  8,  20.) 
Non  videntur  qui  errant  contentire.     (D.  60,  17,  116,  2.) 
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Uluatrationa. 

THiva  sells  to  Gains  for  100  aurei  the  fundus  Sempronianus.  That  is  the  correct 
name ;  but  Graius,  being  in  error  as  to  the  name,  intended  to  buy  quite  a  different  farm. 
There  is  no  contract  of  sale,  because  what  the  one  intends  to  sell  the  other  does  not 
intend  to  buy  {quia  in  enrpare  ditsermmus),  (D.  18,  1,  9,  pr.)  But  if  both  mean  the 
same  farm,  although  they  know  it  by  different  names,  the  contract  is  good.  A 
mistake  in  the  name  is  nothing  if  there  is  an  agreement  as  to  the  thing. ' 

Titius  lets  a  farm  to  Gains  at  a  rent  of  10  aurei.  Gaius  understood  the  rent  to  be 
5  aurei.  There  is  no  contract.  But  if  the  mistake  were  the  other  way,  and  Titius 
was  disposed  to  let  it  for  5,  then  the  contract  is  good,  and  the  rent  is  5  aureL 
(D.  19,  2,  52.) 

Maevius  agreed  to  let  a  farm  to  Sempronius  for  forty  years.  Sempronius,  misun- 
derstanding the  terms  \>ffered,  agreed  to  buy  it.  There  u  no  contract,  because  one 
has  In  view  the  duties  belonging  to  sale,  the  other  those  belonging  to  letting  on  hire. 
(D.  44,  7,  67.) 

Maevius  deposited  with  Sempronius  a  bag  of  money  for  safe  custody.  Sempronius 
thought  it  was  a  loan,  and  used  the  money.  This  is  not  a  contract  either  of  deposiium 
or  mutuum.  Sempronius  may,  however,  be  compelled  to  restore  the  money. 
(D.  12,  1,  18,  1.) 

Maevius,  intending  to  make  a  present  to  Sempronius,  gave  him  money  which  the 
latter  accepted  as  a  loan.  Was  this  a  gift  or  a  loan  ?  Julian  answered  it  was  neither, 
because  the  parties  intended  different  things.  Is  Sempronius  bound  to  restore  the 
money  ?  Certainly ;  but  if  he  has  spent  the  money  he  can  resist  the  claim  of  Maevius 
to  restitution,  on  the  groimd  that  such  a  demand,  after  he  intended  to  make  a 
gift,  is  against  good  conscience  (exceptio  doli  nuUi).  Another  point  is  suggested  by 
this  case,  which,  although  not  belonging  to  the  law  of  contract,  may  be  mentioned 
here.  What  is  the  effect  of  such  an  error  upon  the  ownership  ?  Julian  says  (D.  41, 
1,  86)  that  an  error  as  to*the  caum  does  not  vitiate  the  delivery  (traditio)  as  a  trans* 
vestitive  fact  of  ownership.  Hence,  in  this  case,  Sempronius  would  be  owner,  and 
the  remedy  of  Maevius  is  therefore  not  by  vindiealio,  but  by  condictio.  (D.  12,  1, 
18.  pr.) 

Julius  agrees  to  advance  money  on  loan  to  Cornelius,  a  respectable  man.  Gaius 
brings  to  Julius  another  Cornelius,  a  needy  fellow,  and  induces  Julius  to  pay  him  the 
amount.  There  is  no  loan ;  and  both  Gaius  and  the  false  Cornelius  are  guilty  of 
theft,  because  their  conduct  is  fraudulent.     (D.  47,  2,  52,  21  ;  D.  47,  2,  66,  4.) 

Julius  asked  a  loan  from  Titius  and  Cornelius.  Cornelius  gave  an  order  to  Seius, 
his  debtor,  to  pay  the  amount  to  Julius.  Seius  then,  by  stipulation,  promises  to 
give  Julius  the  loan,  under  the  belief,  however,  that  he  (Seius)  was  the  debtor  of 
Titius.  Does  a  contract  of  loan  subsbt  between  Seius  and  Cornelius,  the  real 
creditor?  No,  says  Celsus,  for  Seius  intended  to  bind  himself  to  Titius,  not  to 
Cornelius ;  but  since  Seius  has  got  the  money  of  Cornelius,  he  is  bound  in  good 
conscience  to  return  it  to  him.  (D.  12,  1,  82.)  In  this  case  the  promise  of  Seius 
was  considered  to  bring  Julius  into  connection  with  Titius,  so  that  when  the  money 
was  paid  it  was  the  same  as  if  it  had  first  been  given  to  Titius,  and  by  him  to  Julius. 
But  this  fiction  was  inadmissible  in  favour  of  Cornelius,  who  never  entered  into 
the  consideration  of  Julius. 

2.  NON-ESSENTIAL  Error  {error  in  substantia  or  materia)  exists 
when  the  parties  agree  upon  the  same  thing,  in  the  same  sense, 
but  one  has,  unknown  to  the  other,  a  wrong  belief  as  to  the 

'  Nihil  enimfacit  error  wminia,  cum  de  corpore  cantttU.     (D.  18,  1,  9,  1.) 
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nature  of  that  thing.  For  example,  a  shopkeeper  agrees  to 
sell  a  vase  to  a  purchaser,  who  imagines  it  to  be  made  of  gold ; 
the  shopkeeper  knows  it  is  not,  but  is  ignorant  of  the  delusion 
of  his  customer.  In  this  instance  the  shopkeeper  is  free  from 
blame,  and  has  made  a  fair  bargain ;  all  the  essentials  of  a  con- 
tract are  present.  But  it  would  be  hard  if  the  customer  should 
be  compelled  to  take  what  ho  would  never  have  bought  but  for 
an  erroneous  belief  as*  to  its  composition.  How  far  in  such 
cases  should  the  laAv  give  relief?  On  the  one  side,  the  disposi- 
tion of  the  jurists  was  to  support  transactions ;  on  the  other,  it 
was  a  great  hardship  to-  force  upon  a  buyer  a  different  kind  of 
article  from  what  he  intended  to  buy.  Savigny,  who  has  gone 
through  the  cases,  sums  up  those  in  wliich  relief  was  granted 
under  this  general  statement : — 

When  the  difference  in  quality  between  the  thing  bought  and  that 
which  the  purchaser  intended  to  buy  is  such  as  to  put  the  one  in  a 
different  category  of  merchandise  from  the  other,  then  the  error  is  fatal 
to  the  contract. 

(1.)  A  person  agrees  to  take  an  article  belieTing  it  to  be  gold,  when  in  reality  it  is 
bronze.  The  sale  is  void.  This  result  was  not  reached  without  controversy.  Mar- 
cellus  adhered  to  the  hard  line,  that  if  the  parties  agreed  as  to  the  particular  thing 
sold  (i.e.  as  to  the  corpus),  and  there  was  only  an  error  as  to  its  quality  (in  materia), 
the  contract  was  good.  Ulpian,  however,  differed  from  him,  when  the  difference  was 
between  gold  and  bronze.  (D.  18,  1,  9,  2.)  *  If,  however,  the  article  were  of  gold, 
but  of  inferior  quality,  the  contract  was  good.  (D.  18,  1,  10.)  In  another  case 
co-heirB  sold  a  bracelet  said  to  be  of  gold  to  one  of  themselves.  It  was  found  to  con- 
sist  chiefly  of  bronze.  The  contract  was  supported  because  the  thing  was  partly  of 
gold.     (D.  18,  1,  14.) 

(2.)  A  person  takes  an  article  that  he  thinks  is  silver ;  it  is  really  tin  or  lead. 
The  sale  is  void.     (D.  18,  1,  9,  2.) 

You  have  sold  me,  without  intending  to  deceive  me,  a  table  covered  only  with 
silver,  which  I  thought  to  be  solid.  The  sale  is  void.  (D.  18,  1,  41,  1.)  But  Ulpian 
seema  to  decide  the  other  way,  in  the  analogous  case  of  a  thing  being  gilt  with  gold. 
(D.  18,  1,  14.) 

(3.)  A  person  buys  wine,  as  he  thinks,  but  it  is  vinegar.  The  sale  is  void.  Here, 
however,  Ulpian  draws  a  distinction.  If  the  thing  sold  was  wine,  and  became 
vinegar  only  when  sour,  the  sale  is  good ;  but  if  it  was  vinegar  from  the  first, 
then  there  is  such  a  di^erence  between  the  things  that  the  error  vitiates  the  contract. 
(D.  18, 1,9,2.) 

(4.)  A  person  buys  ^  slave  of  one  sex  thinking  the  slave  to  be  of  the  other  sex. 
The  sale  is  void.  If,  however,  the  error  were  in  buying  a  female  slave  as  a  virgin, 
who  was  not,  the  mistake  did  not  vitiate  the  contract.  (D.  18,  1,  11,  1.)  Why? 
Savigny  urges  that  in  this,  as  in  the  three  preceding  cases,  male  and  female  slaves 
belonged  to  a  different  sort  of  merchandise.     Female  slaves  were  employed  in  house- 

'  Marcian  seems  to  take  a  different  view.  fD.  18,  1,  45.)  He  says  a  sale  of  brass 
for  gold  is  valid,  but  the  seller  is  bound  to  give  the  article  in  gold.  Savigny  thinks 
this  was  the  ancient  rule,  but  superseded  by  the  opinion  of  Ulpian. 
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work,  male  sUiTes  in  work  oat  of  doors ;  a  difference  as  great  as  separates  the  silver- 
smiths  from  coppersmiths  or  iron- workers. 

There  are  passages  that  seem  to  carry  relief  in  cases  of  error  further,  bat 
Savigny  is  not  disposed  so  to  construe  them. 

1'.  The  mistake  of  old  clothes  for  new.  According  to  the  rule  laid  down  by 
Savigny,  this  error  does  not  relate  to  two  different  kinds  of  merchandise,  and  there- 
fore  should  not  be  fatal  An  extract  from  Marcian  (D.  18,  I,  45)  is  not  easily  to 
be  reconciled  with  this  view.  Marcian  quotes  the  opinions  of  Labeo,  Trebatios, 
Pomponius,  and  Julian,  to  the  effect  that  when  old  clothes  furbished  up  for  new 
are  sold  («i  vestimenta  interpola  quia  pro  novU  emerit),  the  vendor  must  make  good 
the  difference  in  value.  Savigny  says  in  this  case  the  vendor  must  be  understood  to 
have  warranted  the  clothes  as  new.  But  there  is  nothing  about  warranty  in  the 
text ;  nor  can  it  be  easily  supposed  that  Marcian  had  in  his  view  a  case  of  warranty. 
If  he  had,  his  proposition  was  to  a  Roman  lawyer  self-evident,  and  the  airay  of 
opinion  he  quotes  would  seem  superfluous.  The  distinction  between  this  case  and 
the  others  seems  to  be  that  the  contract  for  the  sale  of  the  clothes  was  valid,  but  that 
the  vendor  must  indemnify  the  buyer. 

2^  Paul  (D.  19,  1,  21,  2)  qualifies  his  opinion  that  an  error  as  to  the  eorpm  alone 
is  fatal,  not  a  mistake  as  to  the  quality,  by  the  important  exception  that  the  vendor, 
even  if  he  is  innocent,  ought  to  make  good  to  the  buyer  the  difference  of  price  between 
what  the  buyer  actually  gave,  and  what  he  would  have  given  if  he  had  known  the 
real  nature  of  the  article  ;  as,  e,g. ,  when  he  buys  tables  as  made  of  citron,  when  Uiey 
are  not.  Here  again  Savigny  says  the  vendor  must  have  sold  them  for  citron  tablet ; 
but  it  may  be  doubted  whether  with  sufficient  reason. 

3**.  Error  in  formal  contract.  Titius  stipulated  with  Gains  for  a  thing  that  he 
thought  was  of  gold,  but  was  only  brass.  Gains  is  bound  to  deliver  the  thing  agreed 
upon  without  any  indemnity,  unless  he  cheated  Titius,  after  having  given  an  express 
promise  not  to  cheat  (Mi  mali  daunda).  (D.  45, 1, 22.)  The  reason  assigned  is  that 
the  parties  agreed  on  the  object  of  the  stipulation  (qwmiam  in  corport  contensimua). 

Second — ^Modality. 

The  term  "  Modality "  is  used  to  signify  that  a  promise  is 
limited  as  to  the  time  or  place  of  perfoimance,  or  is  suspended 
by  a  condition. 

A.  Place. 

In  the  absence  of  any  express  agreement  as  to  the  place 
where  the  contract  is  to  be  performed,  the  place  is  often  indi- 
cated by  the  nature  of  the  promise.  A  promise  to  deliver  an 
immoveable  must  be  performed  where  the  immoveable  is ;  so  a 
promise  to  repair  a  house  must  be  performed  where  the  house 
is.  But  if  there  is  no  such  indication,  generally  the  creditor  can 
demand  performance  where  he  can  sue,  i.e.  withlh  the  jurisdiction 
to  which  the  defender  is  subject.  This  rule  is  subject  to  an 
important  qualification  in  the  case  of  honaefidei  contracts.  The 
defendant  is  not  obliged  to  carry  a  moveable  from  the  place 
where  it  happens  to  be  at  the  time  he  is  bound  to  deliver  it, 
except  at  the  risk  and  cost  of  the  plaintiff.  I^  however,  the 
defeudant  has  caused  the  moveable  to  be  kept  purposely  in  an 
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mconyement  place,  he  is  not  entitled  to  this  indulgence.  (D. 
16,  3,  12,  1.)  It  is  otherwise,  however,  in  a  stipulation  (a  con- 
tract stricti  juris).  When  no  place  is  mentioned  in  a  stipulation, 
the  promiser  must  deUver  the  thing  to  the  stipulator  within  the 
jurisdiction  to  which  the  promiser  is  subject.  (D.  45, 1, 137,  4.) 
So  much  as  to  the  place  in  which  the  plaintiff  could  exact 
performance.  Where  could  the  debtor  require  the  creditor  to 
accept  performance?  There  is  no  text  quite  applicable  to  this ; 
but  Savigny  thinks  that  a  complete  reciprocity  must  be  admitted 
between  the  two  parties,  and  that  the  debtor  would  have  a 
freedom  of  choice  corresponding  to  that  enjoyed  by  the  creditor. 

Too  much  may  be  claimed  in  respect  of  place, — as  when  a  man  has  stipu- 
lated that  something  shall  be  g^ven  him  in  a  certain  place,  and  then  claims 
it  in  another  place,  without  making  mention  of  the  place  in  which  he  stipu- 
lated it  should  be  given  him.  A  man  may,  for  instance,  have  stipulated 
thus,  "  Do  you  undertake  to  give  it  me  at  Ephesus  ?"  and  then  at  Rome 
bring  a  simple  inteniio  that  it  ought  to  be  g^ven  him.  The  reason  why 
he  is  understood  to  claim  too  much  is  this,  that  by  bringing  a  simple  inUntio 
he  deprives  the  promiser  of  the  advantage  he  had  if  he  paid  at  Ephesus. 
When,  therefore,  a  claim  is  made  elsewhere,  an  actio  arbitraria  is  given 
to  the  claimant,  in  which  account  is  taken  of  the  advantage  that  would 
have  been  open  to  the  promiser  if  he  paid  at  that  place.  It  is  in  trade 
that  the  greatest  advantage  is  commonly  found — in  wine,  oil,  com,  for  in- 
stance, which  bear  a  different  price  in  every  single  district ;  but  money,  too, 
is  not  let  out  at  the  same  interest  in  every  district.  If,  however,  the  claim 
is  made  at  Ephesus,  that  is  in  the  place  where  he  stipulated  the  thing  should 
be  given  him,  then  he  rightly  proceeds  by  a  simple  action.  And  that  is 
pointed  out  too  by  the  Praetor,  because  the  promiser  secures  his  advantage 
in  making  payment    (J.  4,  6,  33  c) 

The  action  here  referred  to  is  called  axtio  deeo  quod  eerto  loco,  (D.  1 3,  i,  8. )  The  sphere 
of  its  operation  was  narrow.  In  all  contracts,  except  stipulation  (D.  18,  4, 7,  1 ;  D.  18, 
4,  2,  1),  mutuum  (D.  13,  4,  6),  and  expensilatiOf  an  action  could  be  brought  elsewhere 
than  in  the  place  of  performance,  the  judge  taking  account  of  tha  circumstance. 
(D.  13,  4,  7,  pr.)  Even  in  the  case  of  stipulation  it  was  only  where  the  promise  was 
to  give  {dare),  not  to  do  {facere),  that  recourse  was  necessary  to  \ke  ofhUraria  cieHo, 
(D,  6,  1,  4,  3.) 

'ntioB  has  stipulated  for  100  aurei  from  Gains,  to  be  paid  at  Capua,  and  Maevius 
is  surety.  Owing  to  the  fault  of  Gains  the  money  is  not  paid  at  Capua.  Can  Mae- 
vioa  be  sued  at  Rome  t  Maevius  is  not  excused,  and  must  pay  as  if  he  had  made 
de&ralt  himseU.    (D.  18,  4,  8.) 

The  judge  had  power  even  to  increase  the  amount  sued  for,  if  it  was  the  interest  of 
the  plaintiff  that  the  money  should  be  paid  elsewhere  than  at  the  place  where  the 
action  was  brought.  (D.  18,  4,  2,  8.)  On  the  other  hand,  he  could  acquit  the 
defendant  if  the  latter  preferred  to  pay  at  the  place  agreed  upon,  and  give  proper 
Mcorities.     (D.  18,  4,  4, 1.) 

B.  Time. 

I.  If  no  time  is  mentioned  in  the  contract,  performance  could 
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be  immediately  demanded.  (D.  45,  1,  60;  D.  45,  1,  41,  1 ;  D. 
50,  17,  14.)  But  a  reasonable  time,  varying  with  the  nature  of 
the  contract,  must  be  allowed  for  performance. 

If  you  stipulate  that  a  farm  shall  be  given  you,  or  a  slave,  you  will  not  be 
able  to  bring  an  action  forthwith,  unless  a  sufficient  space  of  time  for  delivery 
has  elapsed.    (J.  3,  19,  27.) 

Places  too  are  usually  inserted  in  a  stipulation,  as  "  Do  you  undertake 
to  give  it  at  Carthage?"  This  stipulation,  though  it  seems  to  be  made 
simply,  yet  in  truth  has  a  time  thrown  in  for  the  promiser  to  use  in  giving 
the  money  at  Carthage.  Therefore,  if  a  man  stipulates  thus  at  Rome,  "  Do 
you  undertake  to  give  it  at  Carthage  to-day  ?  "  the  stipulation  will  be  void, 
because  the  promise  in  return  is  impossible.     (J.  3,  1 5,  5.) 

Again,  time  must  be  allowed  when  slaves  not  bom  are  sold,  or  growing  crop,  or  a 
contract  is  made  for  building  a  house.     (D.  45,  1,  73,  pr.) 

What  is  a  reasonable  time  ?  Suppose  Titius,  being  at  Rome,  agrees  to  pay  to  Gains, 
also  dwelling  there,  100  aurei  at  Ephesus,  how  long  time  b  allowed  to  Gains  for  the 
payment !  It  is  a  question  for  the  judge,  who  will  consider  how  long  a  prudent  and 
fairly  active  man  would  take  for  the  distance.  On  the  one  hand.  Gains  is  not  to  be 
required  to  go  through  storm  and  tempest,  and  to  travel  by  night  and  day ;  nor,  on 
the  other  hand,  is  he  to  dawdle  on  the  way,  but  to  make  such  progress  as,  having 
regard  to  his  age,  and  state  of  health,  and  the  season  of  the  year,  might  fairly  be 
expected.  If,  however,  he  actually  goes  to  Ephesus,  the  money  is  due  from  the 
moment  of  his  arrival,  although  he  has  made  a  quicker  than  average  journey.  (D.  45, 
1,137,2.) 

So  in  the  case  of  a  building,  the  builder  most  be  allowed  the  time  required  by  an 
ordinary  builder  (D.  45,  1,  137,  3)';  and  if  any  accident  occurs  to  cause  delay,  as 
fire,  allowance  must  be  made,  and  a  longer  time  granted.     (D.  45, 1, 15.) 

A  difference  of  opinion  emerges  in  the  Digest  on  the  question  at  what  time  a  breach 
of  such  a  contract  occurs.  Suppose  a  building  could  be  put  up  in  two  years,  and  one 
year  has  elapsed  without  a  beginning  having  been  made,  cannot  the  builder  be  sued, 
since  it  is  now  impossible  that  the  contract  should  be  performed  within  the  time,  or 
must  the  plaintiff  wait  until  the  last  day  of  the  two  years  has  expired ! 

Ulpian  states  that,  in  the  case  of  a  contract  to  repair,  the  owner  of  the  house  is  not 
obliged  to  wait  until  it  falls  down ;  nor,  in  a  contract  to  build,  until  a  sufficient  time  has 
elapsed  to  complete  the  building  ;  but  he  may  sue  if  there  is  unreasonable  delay. 
(D.  45,  1,  72,  2.)  Papinian,  Pomponins,  Celsus,  and  Marcellus  are  of  a  contrary 
opinion,  and  state  that  when  time  is  allowed,  there  is  no  breach  of  contract  until  the 
time  has  expired.     (D.  45,  1,  124 ;  D.  45,  1,  14 ;  D.  45,  1,  98,  1 ;  D.  45,  1,  72,  2.) 

n.  When  a  time  for  performance  is  mentioned  in  the 
contract. 

Every  stipulation  is  made  either  simply,  or  for  a  certain  day,  or  condition- 
ally. It  may  be  made  simply,  as  when  the  question  is,  "  Do  you  undertake 
to  give  five  aurei  f^^  and  that  can  be  claimed  instantly.  It  may  be  made  for 
a  certain  day,  when  a  day  is  thrown  in  on  which  the  money  is  to  be  paid,  as 
"  Do  you  undertake  to  give  ten  aurei  on  the  first  kalends  of  March?" 
But  what  we  stipulate  for  against  a  certain  day,  though  due  at  once,  cannot 
t)e  claimed  before  the  day  comes  ;  and  not  even  on  that  very  day  for  which 
the  stipulation  is  made  can  it  be  claimed,  because  the  whole  of  that  day 
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ought  to  be  allowed  the  debtor  for  payment  at  his  discretion.  Indeed  it  is 
not  certain  that  the  money  has  not  been  g^ven  on  that  day  for  which  it  was 
promised,  before  the  day  is  gone.    (J.  3,  1 5,  2.) 

A  man  that  has  stipulated  that  a  thing  shall  be  given  him  this  year  or 
this  month,  cannot  righdy  cls^m  until  every  part  of  the  month  or  year  is  gone 
by.    (J.  3,  19,26.) 

c.  Conditions* 

I.  Definition. — ^A  CONDITION  exists  when  the  performance  of  a 
promise  is  made  to  depend  upon  an  event  fixture  and  uncertain, 
(D.  12,  1,39;  D.45,  1,100.) 

Conditions  referring  to  past  or  present  time,  either  make  the  obligation 
invalid  at  once  or  do  not  put  it  off  at  alL 

Ifi  for  instance,  one  runs, "  Do  you  undertake  to  give  it  if  Titius  was 
consul,  or  if  Maevius  is  alive?**  and  neither  of  those  is  so,  the  stipulation  is 
not  valid ;  but  if  they  are  so,  it  is  valid  at  once.  For  what  in  the  very 
nature  of  things  is  certain  is  no  hindrance  to  an  obligation,  though  to  us  it  is 
uncertain.    0-  3>  ^S*  ^O 

Diet  is  when  a  time  is  agreed  upon  for  the  performance  of  a  promise.     It  is  either 
ex  die,  when  performance  cannot  be  demanded  before  a  certain  day ;  or  in  diem,  when 
performance  cannot  be  demanded  after  a  certain  day.     (D.  44,  7,  44,  1.) 
Do  yon  promise  to  give  on  the  kalends  of  March  ? — is  fx  die. 
Do  you  promise  to  pay  up  to  the  kalends  of  March  ? — ^is  tn  diem, 
JHet  is  definite  when  a  specific  day  is  named  ;  it  is  inde6nite  {incertvi  diee)  when 
it  18  certain  that  the  day  will  come,  but  not  when  it  will  come.    (See  Book  III., 
Conditions  in  Wills.) 

Incertus  diet  differs  from  conditio,  When  an  incertus  diet  is  mentioned,  it  is  cer- 
tain that  the  promise  will  be  due,  but  not  when  it  will  be  due.  When  a  promise 
depends  on  a  conditio,  it  is  not  certain  that  it  ever  will  be  due. 

The  Romans  used  certain  terms  with  respect  to  deferred 
promises.  A  notable  distinction  was  between  dies  cedit  and 
dies  venit. 

When  an  obligation  begins  to  exist,  as  when  money  becomes 
due,  it  was  said,  dies  cedit:  when  performance  may  be  de- 
manded, it  was  said,  dies  venit. 

In  a  simple  unconditional  contract,  both  dies  cedit  and  dies 
venit  the  moment  the  contract  is  made. 

When  there  is  no  condition,  but  a  time  is  fixed  for  perform- 
ance, the  obligation  at  once  exists  (dies  cedit),  but  performance 
cannot  be  exacted  until  the  time  arrives  (dies  venit). 

If  the  contract  is  conditional,  and  no  time  specified,  no 
obligation  exists  until  the  condition  is  fulfilled ;  and  then  per- 
formance may  be  at  once  demanded.  (Both  dies  cedit  and  dies 
venit) 

If  the  contract  is  conditional,  and  also  a  time  is  fixed  for 
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performance,  the  obligation  exists  {die%  cedit)  when  the  con- 
dition is  fulfilled ;  but  performance  cannot  be  demanded  (dies 
non  venit)  until  the  time  arrives. 

The  distinction  between  dies  cedit  and  dies  venit  is  of  little 
practical  importance  in  the  law  of  Contract ;  but  it  is  a  vital 
one  in  the  law  of  Wills. 

When  a  man  makes  a  stipulation  conditionally,  although  he  dies  before 
the  condition  is  fulfilled,  yet  afterwards,  when  the  condition  exists,  his  heir 
can  bring  the  action.    And  so  too  on  the  side  of  the  promiser.    (J.  3, 19, 25.) 

A  conditional  stipulation  gives  rise  to  a  hope  only  that  there  will  be  a 
debt :  and  that  hope  we  transmit  if  before  the  condition  exists  death  befaUs 
us.    G-3,  I5>4.) 

But  in  a  conditional  legacy,  if  the  legatee  died  before  the 
condition  was  fulfilled,  he  transmitted  nothing  to  his  heirs. 
The  reasons  for  this  distinction  will  be  afterwards  examined. 

The  chief  practical  efiect  of  a  condition  in  a  contract  W€W, 
that  if  the  promiser  paid  before  the  condition  was  fulfiUed,  he 
could  recover  his  money  as  "  not  due  "  by  the  condictio  indebiti. 
(D.  45, 1,  38, 16.)  But  for  many  purposes  a  conditional  obhgation 
was  regarded  as  subsisting  before  the  condition  was  fulfilled. 
Thus  a  pledge  might  be  given  to  secure  a  conditional  obligation. 
(D.  20,  1,  13,  5.)  Again,  the  capacity  of  the  promiser  was 
reckoned  from  the  time  of  making  the  contract,  not  from  the 
frilfilment  of  the  condition :  a  slave  could  not  make  a  contract 
to  take  effect  after  he  was  free.  (D.  45,  3,  26.)  Moreover, 
when  a  condition  was  fulfilled,  it  had  a  retroactive  effect,  and 
the  obligation  was  held  to  subsist  from  the  moment  the  con- 
tract was  made.  This  was  important,  as  we  have  seen  (p.  269) 
in  questions  of  priority  in  mortgage.     (D.  20,  4,  11,  1.) 

Illustrations. 

A  stipulation  is  made  conditionally  when  the  obligation  is  put  off  and 
made  to  depend  on  some  event,  so  that  if  anything  is  done  or  not  done  the 
stipulation  begins  to  be  binding.  For  instance,  "Do  you  undertake  to 
give  5  aurei  if  Titius  has  been  made  consul  ?  ".  (J.  3,  15,  4.) 

Titias  stipulates  with  Gains  for  10  axarti  on  demand.  Tliis  is  not  a  condition,  but 
an  admonition  to  the  debtor  to  be  prompt  in  payment  Hence  if  the  creditor  dies 
without  making  a  demand,  his  heir  is  nevertheless  entitled  to  the  mimey.  (D.  45,  1, 
48  ;  D.  46,  1, 185, 1.) 

A  farm  was  mortgaged.  Titius  bought  it  from  the  owner  on  -condition  that  tha 
latter  should  release  it  from  the  mortgage  before  the  kalends  of  June.  Can  Ttttos 
sue  the  owner  to  compel  him  to  release  the  farm  and  deliver  it  T  It  depends  on  the 
intention  of  the  parties.  If  Titius  is  right  in  his  demand,  the  sale  was  not  conditioiial ; 
if  the  sale  was  really  conditional,  the  owner  may  fulfil  it  or  not  as  he  pleases.  (D.  18» 
1,  «.) 
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If  a  man  stipulates  thus,  "  Do  you  undertake  to  give  5  aurei  if  I  do  not 
go  up  into  the  Capitol  ?"  it  will  be  just  the  same  as  if  he  had  stipulated  that 
they  should  be  given  him  at  death.    (J.  3,  1 5,  4.) 

When  no  time  was  fixed,  as  in  the  case  stated  by  Justinian,  Papinian  tells  us  there 
was  a  controversy.  Thus,  "If  you  do  not.  deliver  Pamphilus,  do  you  promise  100 
aurei  J "  Pegasus  said  no  action  could  be  brought  until  it  had  become  impossible  to 
deliyer  Pamphilus.  Sabinus  took  the  opposite  view,  and  construed  the  condition  as  if 
it  were  stated  thus  : — "Do  you  promise  to  deliver  Pamphilus,  and,  if  you  do  not,  to  pay 
100  aurei  t "    (D.  46,  2,  115,  2.) 

A  negative  condition  was  usually  rendered  definite  by  adding  a  time — as,  if  you  do 
not  go  to  the  Capitol  witWn  two  years.     (D.  46,  1,  27,  1.) 

If  Lucius  l^tius  does  not  arrive  in  Italy  before  the  kalends  of  May,  will  you  pro- 
mise  me  10  aurei  t  In  this  case  no  action  can  be  brought  until  (1),  the  kalends  of 
Biay,  and  (2)  the  non-arrival  of  Titius  in  Italy.     (D.  45,  1, 10.) 

"  If  you  do  not  go  up  to  the  Capitol  or  go  to  Alexandria,  do  you  promise  1 00  attrei  t " 
Papinian  says  in  this  case  no  action  can  be  brought  until  it  is  certain  that  you  cannot 
do  one  of  the  two  things.     (D.  45,  1,  116,  1.) 

II.  Conditions  may  be  attached  to  all  contracts  except  the 
eapensilaiio. 

A  mandate  can  be  given  either  for  a  future  day  or  conditionally.  (J.  3, 
26,  12.) 

The  contract  of  sale  can  be  made  either  conditionally  or  simply.  A  case 
of  the  former  is  this — "  If  Stichus  up  to  a  certain  day  gives  you  satisfaction, 
you  shall  buy  him  for  so  many  aurei  J'    (J.  3,  23,  4.) 

A  condition  was  usually  inserted  in  the  contract  at  the  time 
of  making  it.  But  conditions,  subsequently  agreed  upon,  could 
be  used  by  way  of  defence.  Thus  if  the  creditor  after  making 
a  contract  agreed  not  to  sue  unless  a  certain  event  occurred, 
and  he  sued  before  that  event  occurred,  he  would  be  defeated 
by  the  exceptio  pacti  conventi.  So  if,  after  the  contract,  the 
creditor  agreed  that  the  debtor  should  be  released  if  a  certain 
event  happened,  and  that  event  did  happen,  the  creditor  would 
be  defeated  if  he  endeavoured  to  recover  the  money.  (D.  44,  7, 
44,  2.) 

III.  Fulfilment  of  CoNDmoNS. — A  condition  is  said  to  be 
fulfilled  {stipulatio  committitur)  either  when  the  event  occurs, 
or  when  the  promiser  prevents  its  occurrence.  (D.  45,  1, 
85,  7 ;  D.  50,  17,  174.) 

niicstrations. 

G«int  has  promised  to  Maevias  10  aurei  if  Titius  hecomes  ConBuL  Gaius  dies,  and 
afterwards  Utius  becomes  Comiul.  The  heirs  of  Gaius  must  pay  the  10  aurei  to 
Maevins.     (D.  45,  1,  57.) 

Seia,  in  writing  to  Lucius  Titius,  stated  that  she  had  bought  gardens  at  his  request; 
and  tliat  she  would  convey  the  property  to  him  as  soon  as  she  was  paid  the  prioe  with 
interest ;  and  Lucius  Titius  agreed  to  pay  the  money  and  take  over  the  gardens  before 
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the  kalends  of  April.  He  failed  to  pay  tbe  whol^  of  the  money  by  that  day,  bnt 
shortly  afterwards  tendered  the  whole.  Seia  refused.  Cotdd  he  compel  her  to  take 
the  money  and  deliver  up  the  gardens,  althou^  the  time  had  passed  within  which,  in 
strictness,  the  condition  could  be  fulfilled  ?  The  judge  had  power  to  allow  him  a  little 
time,  if  it  entailed  no  inconvenience  on  Seia.     (D.  45,  1,  135,  2.) 

Titius  sold  a  library  to  Gaius  on  condition  that  the  Dtcwruma  of  Campaaus  gave 
him  a  site  for  it.  Gnius  never  applied  for  a  site.  Could  Titius  compel  him  to  cany 
out  the  sale,  as  if  the  condition  had  been  fulfilled  ?  Certainly,  when  it  was  the  fault 
of  Gaius  that  a  site  was  not  obt^ned.     (D.  18, 1,  50.) 

IV.  Suspensive  and  Resolutive  Conditions.— A  condition 
suspends  an  "investitive  fact.'*  But  some  conditions  do  not 
exactly  bear  that  character ;  they  are  rather  divestitive  facts 
than  limitations  of  investitive  facts.  They  are  called  resolutive 
conditions^  as  opposed  to  the  other  conditions  that  really  sus- 
pend investitive  facts,  and  are  called  suspensive  conditions.  This 
distinction,  although  not  the  terminology,  was  known  to  the 
Roman  jurists.  "  Whether  the  purchase  is  unconditional,  but 
is  rescinded  subject  to  a  condition,  or  whether  the  purchase 
is  rather  conditional  t"  is  a  question  propoimded  by  Ulpian. 
(D.  18,  2,  2,  pr.)  ^  It  is  in  the  contract  of  sale  chiefly  that 
examples  of  resolutive  conditions  occur.  Their  importance  is 
confined  to  the  question  of  ownership.  In  a  suspensive  con- 
dition, the  ownership  of  the  thing  sold  cannot  vest  in  the  buyer 
imtil  the  event  happens ;  in  a  resolutive  condition  the  sale  is 
complete,  and  the  thing  sold,  if  delivered,  becomes  the  property 
of  the  buyer,  subject  to  his  liabihty  to  be  divested  on  the 
liappening  of  the  event.  Thus  a  buyer  under  a  suspensive 
condition  cannot  acquire  by  usucapio,  and  he  is  not  entitled  as 
owner  to  the  produce.  (D.  18,  2,  4,  pr. ;  C.  4,  54,  3.)  On  the 
contrary,  a  buyer  under  a  resolutive  condition  acquires  by 
usucapiOf  is  owner  of  all  the  produce,  and  must  bear  the  loss  if 
the  thing  should  wholly  perish.  (D.  18,  2,  2,  1.)  It  must  be 
observed,  however,  that  the  resolutive  condition,  if  the  event 
happens,  does  not  divest  the  buyer  of  the  ownership ;  it  operates 
as  a  divestitive  fact  of  the  contract  of  sale,  not  of  the  owner- 
ship. Hence  the  seller  must  sue  the  buyer,  if  he  refoses  to  give 
up  the  purchase,  not  as  owner  (by  vindicatio\  but  as  seller  (by 
actio  ex  vendito).     (D.  17,  5,  6 ;  D.  17,  5,  2.) 

lUusiratians. 

A  farm  is  sold  to  Gains  on  condition  that  the  sale  shall  hold  good  if  no  better  offer 
is  made  within  six  weeks.     This  is  a  suspensive  condition.     (D.  18,  2,  2,  pr.) 

*  Utrutn  pura  emjftio  ut^  ted  tub  amdUione  rtsohUur,  cm  vero  condUicnaUt  nt  magU 
emptio. 


Digiti 


ized  by  Google 


MODALITY.  411 

A  ham.  is  sold  to  Gains  on  conditioii  that,  if  he  changes  his  mind  within  six  dajB, 
the  sale  will  be  off.    This  is  a  resolutive  condition.    (D.  18, 1,  8.) 

"Yon  may  have  the  farm  for  100  awrei;  but  if  any  one  before  the  kalends  of 
Jsmxaiy  next  offers  better  tenns,  the  sale  is  to  be  off/*  (D.  18,  2,  1.)  Is  this  a  sus- 
pensive or  resolutive  condition  T  Ulpian  answers'that  it  depends  on  the  intention  of 
the  parties.  If  they  intended  the  sale  to  be  complete,  but  to  be  rescinded  if  a  better 
offer  were  made,  it  is  a  resolutive  condition ;  if,  on  the  other  hand,  that  the  sale  would 
be  completed  only  if  no  better  offer  were  made,  the  condition  is  suspensive.  (D.  18, 
2,  2,  pr.)     This  condition  was  called  in  diem  adcUetio, 

In  diem  Addictio. — The  sale  was  not  broken  off  unless  within  the  time  agreed  upon 
a  bona  fide  purchaser  was  found  (D.  18,  2,  4,  5)  who  offered  a  higher  price,  or 
speedier  payment,  or  payment  at  a  more  convenient  place,  or  better  security  for  pay- 
ment. (D.  18,  2,  4,  6.)  The  offer  must  be  accepted  by  the  seller  (D.  18,  2,  9),  and 
the  buyer  must  have  declined  to  make  an  offer  as  good.  (D.  18,  2,  7.)  Henoe  the 
seller  was  bound  to  give  notice  to  the  buyer  of  the  new  ofifer.  (D.  1 8, 2,  8. )  If  those  con- 
ditions are  fulfilled,  the  buyer  must  give  up  the  produce  {fructue)  to  the  seller 
(D.  18,  2,  6,  pr.),  and  the  thing  sold  to  the  new  purchaser.  (D.  18,  2, 14,  4.)  On 
the  other  hand,  the  buyer  is  entitled  to  his  expenses  for  all  beneficial  expenditure  on 
the  thing  sold.  (D.  18,  2, 16.)  The  buyer  has,  however,  no  claim  against  the  new 
purchaser  for  the  restoration  of  what  he  paid  to  the  seller ;  his  only  remedy  is  against 
the  seller.     (D.  18,  2,  20.) 

A  farm  is  sold  on  condition  that  if  the  purchase-money  is  not  paid  within  a  certain 
time,  the  sale  shall  be  off  {Si  ad  diem  peeunia  tcluta  non  sit  ut  fundus  inemptus  si/,) 
This  is  a  resolutive  condition,  and  is  called  lex  commissoria,     (D.  18, 3, 2  ;  D.  18,  3, 1.) 

Lex  Commissoria, — The  condition  was  that  if  the  price  were  not  paid  within  the 
time  fixed,  the  sale  should  be  rescinded,  and  the  buyer  should  forfeit  the  earnest 
{arrhae).  (D.  18,  3,  8  ;  C.  4,  54,  1.)  Generally,  also,  it  was  agreed  that  if  there 
was  any  loss  on  a  second  sale,  t&e  buyer  should  make  it  up.  (B.  18,  3,  4,  3.) 
When  such  a  condition  is  made,  a  seller  has  the  choice  of  adhering  to  the  sale,  and 
suing  the  buyer  for  the  residue  of  the  price  (D.  18,  8, 2 ;  Vat  Frag.  3),  or  of  repcinding 
the  sale.  But  for  this  option  he  would  occasionally  be  at  the  mercy  of  the  buyer. 
Thus  if  a  house  sold  were  burned  down,  the  buyer,  under  a  resolutive  condition,  must 
sustain  the  loss  (D.  18,  2,  2, 1) ;  but  if  by  the  simple  expedient  of  not  paying  the 
residue  of  the  price  he  could  rescind  the  sale,  the  seller  would  be  deprived  of  his 
rights.  Once,  however,  the  seller  has  made  his  election,  he  cannot  afterwards  alter 
his  chbioe.  (D.  18,  3,  4,  2  ;  D.  50, 17,  75.)  An  acceptance  of  part  of  the  purchase- 
money  after  the  time  fixed  by  the  condition,  was  held  to  imply  an  adherence  to  the 
contract  of  sale.     (D.  18,  3,  6,  2.) 

V.  Impossible  and  Illegal  Conditions.— Suppose  the  event 
making  a  condition  is  one  that  cannot  or  onght  not  to  occur, 
what  is  the  effect  upon  the  contract  I  An  event  physically 
impossible,  and  an  event  forbidden  by  law,  stand,  in  refer- 
ence to  this  question,  on  exactly  the  same  footing.  What  is 
illegality  will  be  considered  hereafter ;  at  present  it  is  enough 
to  point  out  the  effect  of  an  impossible  or  illegal  condition  in  a 
contract. 

If  an  impossible  condition  be  added  to  obligations,  the  stipulation  is  alto> 
gethcr  invalid.  Now  a  condition  is  held  to  be  impossible  if  the  very  nature 
of  things  forbids  its  existence ;  as  if  a  man  said,  "  If  I  touch  the  sky  with  my 
finger^  do  you  undertake  to  give  it  P**    But  if  he  stipulates  thus :  'Uf  I  do  not 
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touch  the  sky  with  my  finger,  do  you  undertake  to  give  it  ?"  the  obligation  is 
understood  to  be  made  unconditionally,  and  therefore  he  can  claim  fiilfil- 
ment  at  once.    (J.  3,  19,  1 1 ;  G,  3,  98.) 

But  a  legacy  left  under  an  impossible  condition  the  teachers  of  our  school 
think  just  as  valid  as  if  that  condition  had  not  been  added  The  authorities 
of  the  opposing  school,  however,  think  the  legacy  as  void  as  the  stipulation. 
And  in  truth  it  is  hard  to  give  a  satisfactory  reason  for  making  any  distinc- 
tion.   (G.  3,  98.) 

The  argument  of  the  Sabinians  was,  that  once  a  man  was  dead  b^  could  not  make 
his  will  anew  so  as  to  avoid  the  evil  consequences  of  having  it  declared  void ;  but  that 
living  persons  could,  if  they  pleased,  make  a  new  contract,  and  omit  the  impos- 
sible or  illegal  condition.  But  the  law  of  legacy  and  contract  rested  upon  the  same 
foundation,  the  intention  on  the  one  hand  of  a  testator  to  make  a  gift,  and  the 
intention  on  the  other  of  a  promiser  to  bind  himself ;  and  there  appears  no  reason 
why  a  different  rule  of  interpretation  should  be  adopted  in  the  two  cases.  Justinian, 
however,  supported  the  rule  of  the  Sabinians. 

Illustratiana^ 

Again,  if  any  one  had  stipulated  thus :  "  If  a  ship  comes  from  Asia,  do  you 
undertake  to  give  to-day?"  the  stipulation  is  void,  because  it  is  framed  so  as 
to  put  what  should  be  first  last  But  since  Leo,  of  illustrious  memory,  thought 
that  in  the  case  of  dowries  this  same  stipulation,  called  praeposterdy  ought 
not  to  be  rejected,  we  have  decided  to  give  it  full  force ;  so  that  not  only  in 
dowries,  but  in  every  case,  a  stipulation  so  framed  is  valid.    (J.  3,  19,  14.) 

Again,  a  mandate  given  me  to  be  carried  out  after  my  death  is  void.  For 
it  is  held  to  be  a  general  principle  that  no  obligation  can  begin  with  the 
person  of  the  heir.    (G.  3,  1 58.) 

No  man  can  stipulate  that  a  thing  shall  be  given  him  after  his  death,  nor 
yet  after  the  death  of  him  with  whom  he  makes  the  stipulation.  (J.  3,  19, 
13  ;  G.  3,  100.) 

But  a  stipulation  framed  thus,  as  if  Titius  were  to  say,  "  At  my  death  do 
you  undertake  to  gpve  it  ?"  or  "  at  your  death  ? "  was  not  void  among  the 
ancients,  and  is  valid  now.  [It  means  that  the  obligation  is  imposed  sit  the 
very  latest  moment  of  the  stipulator's  or  promiser's  life ;  for  it  seemed  incon- 
sistent that  an  obligation  should  begin  with  the  person  of  the  heir.]  Again, 
we  can  rightly  stipulate  for  a  thing  to  be  given  after  the  death  of  some  third 
person.    (J.  3, 19,  15-16  ;  G.  3,  160.) 

And  not  even  a  man  in  another's  potestas  could  stipulate  for  a  thing  after 
his  death,  because  he  seems  to  speak  with  his  father's  or  master's  voice. 
Again,  if  a  man  stipulated  for  a  thing  "  to  be  given  the  day  before  I  die  or 
before  you  die,"  the  stipulation  was  void.  [For  the  day  before  a  man's  death 
cannot  be  told  ijll  death  has  followed.  And  again,  when  death  has  followed, 
the  stipulation  is  reduced  to  one  for  past  time,  and  is  something  of  this  sort : 
"  Do  you  undertake  that  it  shall  be  given  to  my  heir?"  which  is  certainly 
void.]    (J.  3,  I9>  I3;G.  3,  100.) 

Whatever  we  have  said  of  death  must  be  understood  to  be  said  also 
oi  capitis  deminuiio.    (G.  3,  loi.) 

But  since,  as  has  been  said,  all  stipulations  come  to  be  valid  through  the 
consent  of  the  contracting  parties,  we  have  determined  to  introduce  into  this 
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branch  of  law  a  necessary  correction.  And  so,  whether  it  is  after  death  or 
the  day  before  the  death  of  either  the  stipulator  or  the  promiser  for  which 
the  stipulation  is  framed,  it  is  a  valid  stipulation.    (J.  3,  19,  13.) 

The  rule  that  a  man  could  not  contract  in  such  a  way  as  to  benefit  his  heir  only 
and  not  himself,  was  simply  an  instance  of  a  wider  rule  that  one  freeman  could  not 
make  a  contract  to  bind  or  benefit  another.  (D.  2,  li,  17,  4.)  (See  Law  of 
Agency.) 

Third— Restrictions  on  Investitive  Facts. 

The  reason  why  the  law  interferes  to  compel  persons  to  per- 
form their  agreements,  is  the  enormous  advantage  to  mankind 
of  the  confidence  that  arises  from  the  legal  enforcement  of  con- 
tracts. That  reason  ought  also  to  determine  what  contracts 
should,  and  what  should  not,  be  enforced.  In  applying  this 
reason,  the  first  presumption  is  that  every  deliberate  agreement 
should  be  sustained  by  the  law.  As  a  general  proposition,  it 
may  be  affirmed  that  every  man  is  a  fair  judge  of  his  oAvn 
interest,  and  the  mere  fact  of  his  making  a  promise  is  a  strong 
reason  for  believing  it  to  be  for  his  advantage.  But  this  rule  is 
not  without  exception. 

In  the  first  place,  a  promise  extorted  by  force  or  fraud  will 
no  doubt  be  favourable  to  the  promisee,  but  equally  it  will  be 
prejudicial  to  the  promiser. 

In  the  second  place,  the  nature  of  the  promise  may  show  that 
it  cannot  be  beneficial,  or  that  while  beneficial  to  the  parties 
concerned,  it  may  be  prejudicial  to  the  welfare  of  the  State. 
Thus,  no  State  could  enforce  an  agreement  to  do  an  act  for- 
bidden by  its  law. 

Lastly,  the  presumption  that  a  contract  is  beneficial,  is 
destroyed  when  it  is  made  by  a  child  or  by  any  one  incapable 
of  estimating  rightly  the  consequences  of  his  acts. 

The  reasons  for  declaring  contracts  invaHd  may  thus  be  con- 
sidered under  three  heads  :  (1)  On  account  of  the  inducements 
by  which  they  were  entered  into ;  (2)  on  account  of  the  pro- 
mises conflicting  with  the  welfare  of  the  parties  to  the  contract 
or  of  the  State;  and  (3)  on  account  of  the  absence  of  judgment 
in  the  persons  binding  themselves, 

A.  Agreements  that  are  Void  on  account  op  their  Mode 
OF  Origin.     Vis,  Metus,  Dolus,  Sine  causa,  Injusta  causa. 

It  is  sometimes  said  that  force  or  fraud  vitiates  consent,  and 
is  therefore  fatal  to  a  contract ;  but  it  would  be  more  accurate 
to  say  that  force  is  inconsistent  with  free  consent,  and  that 
consent  should  not  bind  any  one  unless  it  is  given  freely.     This 
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distinction  is  taken  by  Paul  with  reference  to  the  acceptance  of 
an  inheritance  by  a  person  appointed  heir.  Such  an  accep- 
tance, even  if  procured  by  force  or  fraud,  was  irrevocable,  until 
at  some  time  the  Praetor  interfered  and  annulled  the  act  (re&titvixo 
in  integrum).  For,  says  taul,  although  if  left  to  my  own  choice 
I  would  not  have  accepted,  still  I  preferred  that  to  the  threat- 
ened violence,  (D.  4,  2,  21,  5.)^  Again,  the  formal  modes  of 
manumission  were  not  even  to  the  latest  times  vitiated  by  force 
or  fraud  (p.  28).  In  like  manner,  the  formal  contracts  were  not 
void  although  procured  by  force  or  fraud.  A  colleague  of 
Cicero  introduced  an  equitable  defence  (exceptio  doli)  when  a 
formal  contract  was  made  through  fraud;  and  to  the  latest 
period  the  traces  of  this  innovation  may  vbe  remarked. 

For  instance,  if  you,  constrained  by  fear  or  led  on  by  fraud,  or  falling  into 
a  mistake,  have  promised  to  a  stipulator,  Titius,  what  you  ought  not  to  have 
promised,  it  is  evident  that  by  iht  jus  civile  you  are  bound,  and  the  action 
whose  intentio  is  "  that  you  ought  to  give  it"  is  of  full  force.  But  it  is  unfair 
that  you  should  be  condemned ;  and  therefore  you  are  given  an  exceptio 
grounded  on  that  fear  or  wilful  fraud,  or  one  framed  in  factum^  in  order  to 
resist  his  action.    (J.  4,  13,  i.) 

The  non-formal  contracts  of  the  R6man  Law  were  said  to 
be  bonae  fidei;  in  other  words,  they  were  ipso  facto  void  if 
made  through  fear  or  fraud. 

I.   Vis  (Violence)  and  Metua  (Intimidation). 

1.  Definition  of  Violence  and  Intimidation  ( Ft«,  Metus), 

"  Violence "  is  when  a  contract  is  made  in  consequence  of 
the  actual  exercise  of  superior  force.     (D.  4,  2,  2.)  * 

"Intimidation  "  is  a  threat  of  such  present  immediate  evil  as 
would  shake  the  constancy  of  a  man  of  ordinary  firmness. 
(D.  4,  2,  5-7.) 

Violence  or  Intimidation  does  not  vitiate  a  contract,  unless 
it  is  illegal. 

Illustrations. 

A  stipulation  extorted  by  the  threat  of  death  or  bodily  tonnent  is  voidable. 
(C.2,20,  7.) 

A  man  is  shut  up  in  a  house,  in  order  to  induce  him  to  make  a  promise.  Sach  a 
promise  cannot  be  enforced.     (D.  4,  2,  22.) 

A  person  compels  me  to  give  him  money  by  threatening  to  destroy  the  title  deeds 
of  my  freedom,  which  are  in  his  possession.  The  money  can  be  recovered.  (D.  4,  2,  4; 
D.  4,2,8,1.) 

A  usurer  retains  an  athlete,  and  prohibits  him  from  going  to  the  games  until  the 

*  QuiOf  quamvis  si  libervm  esaetf  noluiidem  ;  tamen  coactui  volui. 
'  V%$  tst  majorii  rei  impetus  qui  repdli  non  potat. 
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suuBter  of  the  athlete  promises  a  smn  not  due  to  the  usurer.  This  promise  is  void. 
(D.  4,  2,  23,  2.) 

A  person  sells  his  house  or  gardens  to  a  man  that  threatens  him,  if  he  does  not  do 
so,  witii  the  loss  of  his  nomination  for  municipal  honours.  The  sale  is  not  vitiated  by 
the  threat     (C.  2,  20,  8.) 

In  the  course  of  an  angry  altercation,  one  of  the  parties  uses  threatening  language 
to  the  other.    This  is  not  intimidation  {Metus).     (C.  2,  20,  9.) 

An  owner  of  land  hearing  that  his  neighbour  is  coming  to  dispossess  him  with  an 
Armed  force,  takes  to  flight,  and  his  neighbour  takes  possession.  This  is  not  possession  by 
violence,  because  the  owner  ran  away  from  a  danger  not  immediate.  But  if  the  owner 
remained  until  the  armed  men  had  entered  on  the  land,  then  the  dispossession  was  by 
violence  {vi  et  armis),     (D.  4,  2,  9.) 

A  Praetor  requires  a  defendant  to  make  a  stipulation  to  save  his  neighbours  harm- 
less if  his  house  should  fall  down,  and  informs  him  that  if  he  refuses  he  will  give  his 
house  into  the  custody  of  the  complainant.  A  stipulation  made  under  this  threat  is 
▼slid,  because  it  is  in  the  exercise  of  the  Praetor *s  jurisdiction.     (D.  4,  2,  3,  1.) 

A  magistrate  threatens  to  condemn  an  innocent  person  to  death,  but  ofters  to  let 
Mm.  off  if  he  will  promise  by  stipulation  to  give  him  a  large  sum.  This  promise  is  not 
▼alid,  because  it  is  extorted  by  the  unlawful  exercise  of  his  power.     (D.  4,  2,  3,  1. ) 

Titius  threatens  to  accuse  Gains  of  the  crime  of  stealing  his  cattle.  Gains,  with 
the  hope  of  escaping  prosecution,  offers  a  large  sum  to  Titius.  This  promise  is  valid. 
(C.  2,  20,  10.) 

A  freedwoman  wrongfully  sued  her  patron,  who  threatened  again  to  reduce  her  to 
slavery  for  her  ingratitude.  She  induced  him  to  refrain  from  doing  so  by  promising 
him  a  sum  of  money.     The  promise  is  valid.     (D.  4,  2,  21,  pr.) 

A  person  is  caught  committing  a  crime,  as  theft  or  adultery,  and  promises  a  sum 
under  fear  of  assault.  If  the  criminal  is  afraid  not  of  the  lawful  punishment  to  which  he 
has  exposed  himself,  but  of  his  life,  which  could  not  lawfully  be  taken,  the  intimidation 
18  illeg^  For  it  was  not  lawful  to  kill  every  one  caught  in  adultery.  (D.  4,  2,  7, 1.) 
Those  who  took  money  to  conceal  a  discovered  adultery  were  liable  to  punishment  by 
the  lex  Jxdia  de  aduUeriii,     (D.  4,  2,  8.) 

2.  Violence  and  Intimidation  (Vis,  Mettis),  whether  caused  by 
the  promisee  or  by  a  stranger  to  the  contract,  makes  it  voidable. 
The  defence  of  violence  or  intimidation  was  said  to  be  con- 
ceived in  rem — ^that  is,  was  available  by  whomsoever  the 
violence  or  intimidation  was  perpetrated.  (D.  4,  2, 9,  1.)  The 
terms  of  the  defence  were,  "if  there  was  no  intimidation." 
{Si  in  ea  re  nihil  metus  causa  factum  est) 

LI.  Dolus. — Cicero  relates  a  case  where  a  Syracusan  banker, 
Pythius,  induced  a  Roman  knight  of  the  name  of  Canius  to  buy 
gardens  from  him.  The  price  was  so  exorbitant  that  the  sale 
If  otdd  have  been  set  aside  on  the  groimd  of  fraud.  Pythius,  know- 
ing this,  obtained  the  consent  of  Canius  to  enter  the  price  in  his 
books  as  a  sum  due,  according  to  the  form  of  the  expensilaiio.  By 
this  means  the  sale  was  merged  in  the  written  contract.  Canius 
was  sued  on  the  written  contract.  Could  he  plead  fraud  ?  No, 
says  Cicero,  for  my  colleague  Aquilius  had  not  then  introduced 
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the  equitable  defence  of  fraud  in  formal  contracts.     (Cic.  de. 
Off.  14,  68-60.) 

1.  Dolus  is  a  word  of  many  meanings.  In  the  law  of  contract 
it  covers  every  act  or  default  against  good  conscience.  The 
definitions  given  in  the  Digest  (D.  4,  3, 1,  2)  are  neither  very  pre- 
cise nor  very  accurate.  Dolus  occurs  chiefly  in  two  forms — 
either  the  representation  as  a  fact  of  something  that  the 
person  making  the  representation  does  not  beUeve  to  be  a 
fact  (suggestio  fald\  or  the  concealment  of  a  fact  by  one  having 
knowledge  or  belief  of  the  fact  {suppreasio  veri).  Examples  of 
both  kinds  will  be  found  in  the  following  illustrations.  (D.  18, 
1,  43,  2 ;  D.  19,  1,  49 ;  D.  40,  7,  10.) 

A  BeUer  telling  a  lie  to  a  bayer  respecting  the  skill  or  peeulium  of  the  slave  sold, 
must  either  make  good  the  difference  in  value  or  submit  to  have  the  sale  cancelled. 
(Paul,  Sent  2,  17,  6.) 

A  seller  of  land  was  liable  to  a  penalty  of  double  the  value  of  the  object  sold  if  be 
told  a  lie  concerning  it     (Paul,  Sent  2,  17,  4.) 

A  seller,  who  sells  a  sta^iber,  supposing  him  to  be  a  slave,  must  make  good  the 
loss  to  the  buyer  when  the  slave  attains  his  freedom  (D.  21,  2,  39,  4) ;  but  if  he  knew 
that  the  slave  was  a  stcUidiber,  he  is  bound  to  give  compensation  to  the  buyer,  even 
before  he  attains  his  freedom.     (D.  19,  1,  SO,  1.) 

A  creditor  selling  a  pledge  did  not  warrant  against  eviction,  so  far  even  as  to  be 
obliged  to  restore  the  price.  But  if  he  knew  he  had  no  right  of  sale,  or  that  the  pro- 
perty did  not  belong  to  his  debtor,  he  was  liable  for  concealing  the  flaw  in  the  title. 
(D.  19,1,11,16.) 

Titius  sells  an  estate,  of  which  a  certain  part  is  not  in  his  possession,  and  without 
informing  the  buyer  of  the  fact  agrees  to  sell  the  land  within  the  limits  of  his  possession. 
Titius  must  make  good  the  loss.  (D.  19, 1,  89.)  The  seller  is  bound  to  set  forth  truly 
the  boundaries  of  the  land.     (D.  18,  1,  35,  8.) 

Gaius  in  treaty  for  the  purchase  of  the  farm  of  Titius  went  out  with  Titius  to  see 
it.  After  the  visit,  and  before  the  contract  of  sale,  a  number  of  trees  are  blown  down 
by  the  wind.  Can  G»aius  claim  the  trees  t  Not  as  buyer,  because  the  trees  were 
severed  from  the  land  before  the  date  of  the  contract ;  but  if  Titius  knew,  and  Gaius 
did  not,  that  the  trees  had  been  thrown  down,  then  Titius  must  pay  the  value  of  the 
trees.     (D.  18,  6,  9.) 

Titius  in  selling  land  to  Gaius  does  not  inform  him  of  a  rent  on  the  land  {tribtUum), 
Titius  must  give  compensation  if  he  knew  the  fact     (D.  19,  1,  21,  1.) 

Titius  sells  a  house  in  Bome  to  Gaius,  saying  nothing  about  an  annual  sum  pa^ble 
for  an  aqueduct  In  an  action  for  the  price,  Titius,  having  deceived  the  buyer  by 
concealing  the  fact,  must  submit  to  a  deduction  from  the  price.     (D.  19,  1,  41.) 

A  seller  was  not  responsible  for  servitudes  on  the  hmd,  unless  he  knew  of  their 
existence,  and  did  not  inform  the  buyer.    (D.  21,  2,  75  ;  D.  19, 1, 1, 1 ;  D.  18, 1, 66,  pr. ) 

A  seller  who  did  not  inform  a  buyer  of  servitudes  belonging  to  the  land,  and  which 
the  buyer  lost  by  non-use,  was  liable  for  damages.     (D.  18,  1,  66,  1.) 

A  seller  knowingly  sells  a  slave  given  to  stealing.  Although  this  is  not  within  the 
edict-if  the  seller  is  ignorant  of  the  vice,  he  is  responsible  for  loss  caused  by  the  slave's 
thefts.    (D.  39,  1,  4.  pr.) 

Titius,  taking  advantage  of  the  ignorance  of  Grains,  sells  him  a  female  slave  ma 
having  given  birth  to  children  wheh  she  had  not     Although  this  was  not  a  case 
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where  the  ./Edile's  edict  required  a  warranty,  yet  Titius  for  his  fraud  must  submit 
to  reduction  df  the  price,  or  to  have  the  slave  returned.     (D.  19,  1,  11,  5.) 

A  person  lets  a  farm  that  he  knows  to  grow  noxious  herbs,  without  informing  the 
farmer  of  the  circumstance.  Some  of  the  cattle  put  upon  the  land  are  poisoned  by 
the  herbs  and  die.     The  landlord  must  make  good  their  value.     (D.  19,  2,  19,  1.) 

A  yendor  knowing  that  the  land  sold  is  subject  to  a  special  servitude,  says  nothing 
about  it,  but  inserts  a  general  clause  that  he  is  not  to  be  held  liable  for  any  servitude 
that  may  turn  up.     He  may  nevertheless  be  sued  for  the  concealment.     (D.   19, 

1,  1,  1.) 

TitiuB  sells  Qaius  some  rotten  wood  for  building.  The  result  is  that  the  house  falls 
down.  If  IHtius  knew  the  wood  was  rotten,  he  must  pay  for  all  the  damage  caiised 
by  the  rotten  wood  ;  if  he  did  not  know,  then  the  price  is  reduced  to  the  sum  that  the 
buyer  would  have  given  if  he  had  known  the  state  of  the  timber.     (D.  19,  1,  13,  pr.) 

Titius  sells  an  ox  to  Gaius.  The  ox  is  suffering  from  a  contagious  disorder,  which 
affects  and  destroys  all  the  cattle  of  Gaius.  If  Titius  knew  that  the  ox  was  diseased, 
he  must  pay  the  value  of  all  the  cattle  of  Gaius  ;  if  he  did  not  know,  then  only  what 
Gaius  would  have  given  if  he  had  known  the  ox  was  diseased.     (D.  19,  1,  18,  2.) 

Titius  sells  Gaius  a  slave  that  had  a  vice  of  running  away.  The  slave  runs  away 
from  Gaius  with  much  valuable  property.  If  Titius  knew  of  the  slave's  vice,  and  did 
not  mention  it  to  Gaius,  he  must  pay  Gaius  not  only  the  price  of  the  slave,  but  the 
value  of  the  property  carried  away.  If  he  did  not  know,  he  is  bound  to  return  only 
the  price  of  the  slave.     (Paul,  Sent.  2,  17,  11.) 

2.  The  defence  of  fraud  was  available  only  when  the  fraud 
of  the  promisee  was  alleged  {Si  in  ea  re  nihil  dole  malo  actoris 
facttmi  est) :  and  when  the  fraud  was  perpetrated  by  a  third 
party,  the  only  remedy  of  the  promiser  was  against  him  in  an 
action  for  fraud  (actio  de  dolo),     (D,  44,  4,  2,  1.) 

The  burden  of  proving  fraud  rested  upon  the  person  alleging 
it.     (C.  2,  21,  6.) 

III. — Dolus,  as  want  of  valuable  consideration  (sine  causa). 

A  formal  contract  did  not  need  a  consideration,  and  prior  to 
Aquilius  was  not  vitiated  even  by  fraud.  His  innovation  was 
intended  to  remedy  this  inconvenience  of  the  civil  law,  so  that 
men  should  not  be  able  to  avail  themselves  of  its  strictness  and 
formality  to  act  against  natural  justice.^  This  remedy,  having 
so  wide  a  scope,  applied  where,  although  there  was  no  fraud  in 
the  initiation  of  the  contract,  yet  to  insist  upon  its  performance 
would  have  been  against  good  conscience.  This  limit  may  be 
defined  by  reference  to  the  idea  of  valuable  consideration.  A 
formal  contract  did  not  require  a  conedderation ;  but  if  there 
actually  was  a  consideration  intended,  without  which  the  con- 
tract would  never  have  been  made,  and  such  consideration 
failed,  it  would  have  been  against  good  conscience  to  take 
advantage  of  the  formal  nature  of  the  contract,  and  insist  upon 


*  Mane  excepUonem  [ddi  maLi\  Praetor  proposuit^  ne  cui  dolus  «*i«,  per  occationem 
juris  eivUis,  contra  ruUuralem  aequitatem  prosit     (D,  44,  4,  1,  1.) 
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its  performance.  This  is  the  meaning  of  saying  that  a  stipula- 
tion made  %%ne  causa  could  not  be  enforced ;  that  it  was  dolus  to 
ask  its  performance.  Thus,  in  efifect,  a  stipulation  was  void- 
able unless  either  it  was  made  gratuitously,  or  for  a  considera- 
tion that  did  not  failj 

Illustrations. 

Titius  agrees  to  advance  moDey  to  Gaius  on  loan ;  and  Gaius,  before  receiving  the 
money,  promises  by  stipulation  to  give  the  amount  to  Titius  at  a  future  day.  The 
day  airives,  but  Gains  has  never  received  the  loan.  If  Titius  sues  Gaius  on  the 
stipulation,  he  will  be  repelled  by  the  equitable  defence  of  fraud  {exceptio  doli).  (D. 
44,  4,  2,  3.) 

Maevius,  when  sick,  promised  by  stipulation  100  aurei  to  his  wife's  cousin,  with 
the  intention  that  his  wife  should  have  the  money  after  his  death.  He,  however, 
recovered,  and  was  sued  by  the  cousin  for  the  100  ourei.  The  cousin  could  be 
repelled  hy  the  plea  of  fraud.     (D.  44,  4,  4, 1.) 

Gaius,  under  the  false  impression  that  he  owed  money  to  Sempronius,  promised 
him  the  amount  by  stipulation.  Sempronius,  if  he  attempted  to  recover  the  monej, 
would  be  defeated  by  the  plea  of  fraud.     (B.  44,  4,  7,  1. ) 

A  father  promised  a  dowry  for  his  daughter,  and  agreed  to  support  her  and  her 
servants.  Not  knowing  that  if  he  kept  his  daughter  he  was  not  bound  to  pay  interest 
on  the  amount  promised  as  dowry,  he  wrote  to  the  husband  admitting  that  he  owed 
interest  on  the  dowry.  Gould  the  husband  maintain  an  action  on  the  stipulation  or 
ohirogn^h  for  interest  ?  Not  without  fraud,  when  the  promise  was  made  in  error. 
(D.  44,  4,  17.)  If  the  promise  were  by  chirograph,  the  promisor  could  require  the 
written  document  to  be  delivered  up  to  hun.     (D.  12,  7,  1  ;  D.  12,  7,  8 ;  C.  2,  6,  1.) 

IV. — Illegal  Consideration  {Injusta  or  Turpis  Causa). 

No  contract  could  be  enforced  if  it  were  made  for  an  illegal 
consideration,  in  which  the  inducement,  as  distinguished  from 
the  promise,  was  illegal.  (C.  4,  7,  5 ;  C.  4,  7,  1.)  The  defence 
is  either  fraud,  or  a  statement  of  the  illegality  (Exceptio  doli 
mali  or  Exceptio  in  factum).     (D.  12,  5,  8 ;  D.  45,  1,  123.) 

B.  Impossible  and  Illegal  Promises. 

(a.)  Impossible  Promises. 

A  promise  may  be  impossible  to  be  performed  either  because 
the  acts  are  physically  impossible  or  legally  impossible.  Of  the 
latter  sort,  an  instance  is  when  I  undertake  to  give  the  owner- 
ship of  a  thing  to  another,  when  the  thing  cannot  be  the  object 
of  ownership.  Impossibilium  nulla  obligatio  est.  (D.  50,  IX, 
185.) 

If  a  man  stipulates  that  something  shall  be  given  him  which,  in  the 
nature  of  things,  does  not  exist  or  cannot  exist, — Stichus,  for  instance,  who  is 

*  Nil  rrfert  utrumne  ab  initio  tine  cauda  ^id  datvmnt^  an  cauMa  propter  quaim 
datum  tit,  tecuta  non  tit,     (D.  12,  7,  4.) 
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dead,  but  whom  he  believed  to  be  alive  [a  freeman  he  believed  to  be  a 
slave,  a  sacred  or  devoted  spot  he  thought  subject  to  man's  law],  or  a  hippo- 
centaiu-  that  cannot  exist, — then  the  stipulation  will  be  void.  0*  3i  '9*  ^  J 
G.  3,  97,  97A.) 

Illustrations. 

JuUoB  agrees  to  deliver  100  tons  of  copper  to  Maevius.  Julius  has  not  got  the 
copper,  and  cannot  perform  his  contract.  The  contract  is  valid.  Impossibility 
exists  only  when  no  human  being  can  perform  the  promise.     (D.  45, 1,  187,  5.) 

Titius  and  Gaius  agree  by  stipulation  that  Gains  shall  give  Titius  the  same  day 
100  aurei  at  Carthage.  The  contract  is  made  in  Rome.  If  each  party  had  previously 
notified  to  his  agent  in  Carthage  that  such  a  promise  was  to  be  made,  there  is  no 
impossibility  in  the  performance,  and  the  stipulation  is  valid.     (D.  45, 1,  141,  4.) 

The  rule  of  law  is  the  same  if  a  man  stipulates  that  there  shall  be  given 
him  an  object  that  is  sacred  or  devoted,  believing  it  to  be  under  man*s  law  ; 
or  public  and  set  apart  for  ever  to  the  people's  use,  as  a  forum  or  a  theatre ; 
or  a  freeman  believing  him  to  be  a  slave ;  or  a  thing  in  which  he  has  no 
right  to  trade  {commerdum\  or  that  is  his  own.  And  the  stipulation  will  not 
remain  in  suspense,  because  what  is  public  may  become  private,  because  the 
freeman  may  be  made  a  slave,  because  the  stipulator  may  obtain  a  right  to 
trade,  or  the  thing  that  belongs  to  him  cease  to  be  his :  but  it  is  from 
that  moment  void.  Again,  conversely,  although  at  first  the  thing  is  made 
the  object  of  a  stipulation  that  is  valid,  if  afterwards  it  comes  into  the  same 
case  as  those  above  mentioned,  and  this  not  by  the  promiser's  doing,  the 
stipulation  is  put  an  end  to.  And  not  even  at  the  very  first  will  such  a 
stipulation  as  this  be  valid — ^**  Do  you  undertake  to  give  me  Lucius  Titius 
when  he  shall  become  a  slave  ?  "  and  the  like.  For  what  by  its  own  nature 
is  outside  ownership  by  us,  can  in  no  way  be  reduced  into  an  obligation. 

(J.  3,  19,  2.) 

Everything  that  is  the  object  of  ownership  can  be  brought  into  a  stipula- 
tion, whether  it  is  a  moveable  or  landed  property.    (J.  3,  19,  pr.) 

Titius  buys  two  slaves  for  one  price.  At  the  time  of  the  sale  one  of  the  slaves 
was  dead.     The  sale  is  void  as  to  both.     (D.  18, 1,  44.) 

Stolen  goods,  by  the  XII  Tables,  could  not  be  sold.     (D.  18,  1,  34,  8.) 

A  fugitive  slave  also,  by  a  Senatna  ConsuUufn,  was  not  capable  of  being  sold.  (D. 
18,  1,  38,  8.) 

Grain  for  public  distribution  could  not  be  sold.    (C.  4,  40,  8.) 

Further,  a  stipulation  is  void  in  which  a  man  through  ignorance  that 
a  thing  is  his,  stipulates  that  it  shall  be  given  him.  For  what  is  a  man's 
cannot  be  given  him.    (G.  3,  99.) 

Again,  if  any  man  stipulates  that  a  thing  that  will  become  his  shall  in 
that  event  be  given  him,  the  stipulation  is  void.    (J.  3,  19,  22.) 

Spots  sacred  or  devoted,  and  also  public  places,  as  a  forum  or  basilica,  it 
is  in  vain  for  any  one  to  buy  knowingly.  But  if  he  buys  believing  them, 
through  the  vendor's  deceit,  to  be  private  property,  or  profane,  he  will  have 
an  aciio  exempto^  that  since  he  may  not  have  the  object,  he  may  yet  recover 
what  it  would  have  been  worth  to  him  not  to  be  deceived.  The  rule  of  law 
is  the  same  if  he  buys  a  freeman  for  a  slave.    (J.  3,  23,  5.) 
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GaioB  stipolates  for  a  sword  belonging  to  himself  to  be  given  to  him  if  a  oertain 
event  happens.  Before  the  event  happens  the  sword  ceases  to  belong  to  him.  The 
stipulation  is  valid.     (D.  45, 1,  31.) 

Titius  is  owner  of  an  estate  of  which  he  has  not  the  possession.  From  the  person 
in  possession  he  bujrs  the  right  of  possession,  in  order  that  in  a  suit  for  the  recovery 
of  the  property  he  should  be  defendant,  and  so  escape  the  necessity  for  making  out  his 
title.  The  sale  is  valid,  although,  ex  hypothesis  the  thing  is  his  property.  (D.  18,  1, 
84,  4.) 

Titius  buys  Stichus  from  Graius.  Stichus,  however,  is  really  free.  Is  the  sale 
valid  ?  If  both  Titius  and  Oaius  believe  that  Stichus  is  a  slave,  many  hold  that  the 
sale, is  valid  ;  so  if  Gains,  the  vendor,  alone  knows ;  but  if  Titius,  the  buyer,  knows 
that  Stichus  is  free,  the  contract  is  invalid.     (D.  18,  1,  70  ;  D.  18, 1,  4.) 

Titius  buys  a  slave  that  both  he  and  the  vendor  believe  to  be  alive.  At  the  time 
of  the  sale  the  slave  is  dead.     There  is  no  contract     (D.  18,  1,  15,  pr.) 

Titius  bought  a  house  from  Gains,  neither  of  them  knowing  that  at  the  time  of  sale 
the  house  was  burned  to  the  ground.  Nerva,  Sabinus,  and  Casdus  hold  that  the  sale  is 
void,  and  the  price,  if  paid,  can  be  recovered.  Neratius  says  that  if  it  is  only  partially 
burnt,  so  that  a  half  or  more  of  it  remains,  the  sale  is  good,  and  a  fair  abatement  is 
to  be  made  from  the  price  ;  but  if  it  is  more  than  half  burnt,  the  sale  is  void.  Suppose 
Gains,  the  seller,  alone  knew,  and  Titius  did  not.  If  the  whole  house  is  burnt,  the 
sale  is  void ;  if  any  considerable  part  remains,  the  sale  is  valid,  but  the  seller  must 
pay  damages.  If  Titius  the  buyer  knew,  but  not  Gains  the  vendor,  the  sale  is 
good,  and  the  whole  price  must  be  paid.  If  both  knew  that  it  was  burnt  in  whole  or 
in  part,  both  have  made  dotuSy  and  the  contract  is  void.  (D.  18,  1,  34,  3  ;  D.  18, 
1,  67,  pr.-3.) 

(b.)  Illegal  Promises. 

Promises  are  void  when  they  are  made  against  some  law,  or 
public  policy,  or  moraUty.     (C.  2,  3,  6.) 

A  promise  for  some  base  end,  as  to  kill  a  man  or  to  commit  sacril^^,  is 
not  valid.     (J.  3,  19,  24) 

No  mandate  is  binding  that  is  contrary  to  good  morals,  as  when  Titius 
gives  you  a  mandate  to  steal,  to  do  harm,  or  to  injure  any  one.  For  although 
you  undergo  punishment  on  account  of  that  very  deed,  yet  against  Titius 
you  have  no  action.    (J.  3,  26,  7  ;  G.  3,  1 57.) 

A  person  under  20  promised  by  stipulation  to  release  his  debtor  if  he  manumitted 
a  slave.  This  is  void,  as  against  the  policy,  although  not  the  precise  terms,  of  the 
lex  jElia  Sentia,     A  person  above  20  could  do.so.     (D.  45,  1,  66.) 

An  agreement  that  one  of  the  parties  to  a  contract  should  not  be  responsible  for  his 
wilful  acts  and  defaults  (dolus)  is,  void.     (D.  13,  6,  17  ;  D.  2,  14,  27,  3.) 

An  agreement  not  to  sue  if  any  theft  or  injuria  be  committed  is  void.  (D.  2,  14, 
27,  4.)  But  after  a  delict  ia  committed  (as  theft),  an  agreement  may  be  made  not  to 
sue  the  wrongdoer.     (D.  2,  14,  7,  14.) 

Can  a  vendor  impose  on  a  purchaser  an  obligation  not  to  sell  without  the  consent  of 
his  neighbour,  or  not  to  bury  any  one  on  his  land  ?  He  could  not,  by  mere  pact,  but 
he  could  by  a  stipulation  with  a  penalty,  because  the  prohibition  was  not  illegal  and 
the  penalty  could  be  enforced.  (D.  2, 14,  61  ;  D.  11,  7,  11.)  But  Justinian  sanctioned 
all  such  pacts  as  had  for  their  object  to  prevent  the  conversion  of  private  property 
into  a  public  or  sacred  thing.     (C.  4,  54,  9.) 

**  If  you  do  not  make  me  your  heir,  do  you  promise  me  1 00  aurei  t  "  Such  a  stipula- 
tion is  void,  because  it  is  discreditable  to  be  casting  eyes  on  a  living  man's  inheritance. 
(D.  45,  ],  61 ;  D.  27,  6,  2,  2.) 
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An  agreement  between  two  that  the  Burrivor  should  have  the  whole  of  the  deceased's 
property  is  void,  onleM  between  two  soldiers  taking  the  risk  of  a  coming  battle.  (C. 
2,  8,  19.) 

An  agreement  among  heirs  expectant  to  take  the  property  of  the  deceased  in  certain 
shares  is  void,  unless  the  deceased  agreed  to  it,  and  did  not  change  his  intention  up 
to  his  death.     (C.  2,  3,  30.) 

An  agreement  in  a  marriage  settlement  [pactum  dotaie)  that  the  wife  should,  along 
with  her  brother,  take  her  father's  iDheritance  in  equal  shares,  is  void,  as  depriving  the 
father  of  freedom  of  testamentary  bequest.     (C.  2,  3,  15.) 

A  woman  in  marrying  a  man  stipulated  for  200  aurei  with  her  husband,  if  he  should 
renew  his  intercourse  with  a  concubine  he  had  at  the  time  of  the  marriage.  The  con- 
tract is  valid.     (D.  45,  1,  121,  1.) 

"  If  I  marry  you,  will  you  give  me  10  aurei  f  "  This  is  void,  unless  the  10  awrei  are 
to  be  a  dowry,  because  it  introduces  a  mercenary  element  into  marriage. 

**  If  by  your  fault  a  divorce  occurs,  do  you  promise  to  give  10  aurei  t "  This  stipula- 
tion is  void,  because  it  interferes  with  the  freedom  of  divorce  (libera  matrimonia  esse 
aniiqwiiui  jUacuit),  and  because  the  parties  ought  to  be  content  with  the  penalties  fixed 
by  law.     (D.  45,  1,  19.) 

l^tia  had  a  son  Maevius  by  her  first  husband,  and  she  married  Gains  Seius,  who  had 
a  daughter  Cornelia.  Titia  and  Seius  betrothed  Maevius  to  ComeUa,  and  both  Titia 
and  Seius  agreed  to  pay  a  penalty  if  they  obstructed  the  marriage.  Gains  Seius  died, 
and  Cornelia  refused  to  marry  Maevius.  Were  the  heirs  of  Seius  liable  for  the  penalty  ? 
No,  because  it  was  indecent  to  annex  a  penalty  to  the  continuance  even  of  an  existing 
marriage.     (D.  45,  1,  134.) 

A  person  promises  by  stipulation  to  marry  his  adopted  sister.  The  contract  is  void, 
even  if  the  sister  is  afterwwds  emancipated.     (D.  45,  1,  35,  1.) 

An  agreement  by  which  one  person  undertakes  to  conduct  a  lawsuit  of  another, 
receiving  a  certain  share  of  the  proceeds  {pactum  de  quota  litit),  is  void  ;  but  an  agree- 
ment to  advance  money  on  loan  to  support  litigation  is  valid,  if  nothing  but  the  money 
lent  with  lawful  interest  is  to  be  returned.  (C.  4,  35,  20 ;  D.  2,  14,  53 ;  D.  17, 
1.7.) 

An  agreement  for  the  sale  of  a  poison  that,  even  when  mixed  with  other  ingredients, 
eervea  no  useful  purpose,  is  void ;  if  when  so  mixed  it  is  of  use,  the  sale  is  valid. 
(D.  18,1,85,2.) 

The  chief  physicians  (Archiairt^  could  tal^e  a  reward  from  their  patients  when 
recovered,  but  could  not  enforce  any  promise  of  remuneration  made  by  them  when 
sick.     (C.  10,  52,  9.) 

c.  Inoapacitt  of  Person. 

(a.)  Incapacity  arising  from  the  civil  law. 
I.  Slaves  and  freemen  in  mancipio. 

As  regards  slaves  and  persons  in  mancipiOy  the  rule  of  law  is  that  they 
can  come  under  no  obligation,  either  to  the  person  in  whose  potestas  or 
niancipium  they  are,  or  to  any  one  else.    (G.  3,  104,  as  restored.) 

In  every  contract  there  are  a  creditor  and  a  debtor.  A 
person  may  be  incapable  of  being  a  creditor,  but  capable  of 
being  a  debtor ;  or  he  may  be  capable  of  being  a  debtor  without 
being  capable  of  being  a  creditor.  Incapacity  must  be  con- 
sidered with  reference  to  those  points  separately. 

1 .  A  slave  could  not  be  a  creditor,  so  as  to  bring  an  action. 
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Even  a  statuliber,  a  slave  to  whom  freedom  has  been  given 
Bubject  to  the  happening  of  an  event,  cannot  make  himself  a 
creditor.  (C.  4,  14,  1.)  Nevertheless  in  some  instances  effect 
was  given  to  contracts  made  by  slaves.  • 

Illustratioiis, 

A  slave  is  manumitted  and  instituted  heir,  subject  to  a  condition  by  the  will  of  his 
master.  Before  the  condition  was  fulfilled,  he  made  a  compromise  with  the  creditors 
of  the  estate.  Afterwards  the  event  happened,  and  he  entered  on  the  inheritance. 
Coidd  the  heir  now  meet  the  creditors,  if  they  sued  for  their  whole  debts,  with  the  plea 
that  they  had  by  agreement  waived  their  rights  ?  {Exeeptio  pacti.)  No,  because  a 
slave  was  as  incapable  of  making  a  pact  as  a  contract.  But  he  was  not  left  without 
remedy.  He  could  use  the  defence  that  the  demand  of  the  creditors  was  against  good 
conscience  {exeeptio  Mi).     (D.  2,  14,  7,  18.) 

A  master  owes  (as  a  naturalia  obligcUio)  a  sum  to  his  slave,  which  on  the  slave's 
manumission  he  pays  to  him,  thinking  he  was  compelled  to  do  so  by  the  law.  In 
this  the  master  was  wrong,  but  he  cannot  recover  the  money,  because  the  debt  was 
binding  in  conscience  {quia  naturaU  agnovit  debitum),     (D.  12,  6,  64.) 

2.  A  slave  cannot  be  a  debtor.  The  promises  made  by  a 
slave  do  not  bind  him,  after  attaining  freedom,  so  as  to  subject 
him  to  any  action.  By  their  contracts,  slaves  cannot  bind 
themselves,  according  to  the  civil  law ;  but  according  to  the 
law  of  nature  they  can  be  either  creditors  or  debtors.^  (D.  44, 
7,  14.)  In  a  few  other  cases,  also,  as  deposit  and  mandate, 
good  conscience  requires  slaves  who  have  been  freed  to  deliver 
up  that  which  is  not  their  own,  but  is  held  in  confidence. 

Illustrations. 

A  woman  appointed  her  husband  her  heir,  and  gave  freedom  by  way  of  trust  to  her 
slaves  ;  among  others,  to  Stichus,  her  husband's  steward.  She  dies,  and  in  the  absence 
of  her  husband  Stichus  obtains  his  freedom  by  decree.  No  action  lies  at  the  instance 
of  the  husband  against  Stichus  to  make  him  account  for  his  administratbn.  (D.  40, 
6,  19.) 

Stichus  induced  his  master,  Sempronius,  to  manumit  him,  by  promising  a  sum  of 
money.  After  the  manumission  Sempronius  neglected  to  require  a  stipulation.  He 
has,  nevertheless,  an  action  against  Stichus,  on  the  equitable  ground  that  he  has 
manumitted  Stichus.  This  is  a  considerable  step,  because  although  Stichus  was  free 
before  he  could  be  called  on  to  perform  his  part  of  the  contract,  yet  he  was  a  slave 
when  the  agreement  was  made.  But  here  the  special  character  of  the  equitable  con- 
tracts came  into  play.  The  duty  imposed  on  Stichus  arises  from  the  performance  of 
Sempronius,  and  it  therefore  does  not  exist  until  Stichus  is  free.     (C.  4, 14,  8.) 

Stichus  receives  a  loan  from  Titius,  and  with  the  money  buys  his  freedom.  Titius 
has  >i  ■■  tion  against  Stichus  to  recover  the  loan  (C.  4,  14,  2),  but  if  Stichus  pays 
Tit.  cannot  ask  back  his  money  on  the  ground  that  it  was  not  due.     (D.  46, 

3,  8b.; 

'  Ex  contractibtu  autem  civUiter  quidem  turn  ohligantur  ;  ted  naturaliter  obligarUur  et 
obligant,     (D.  44,  7,  14.) 
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Stichos  applies  for  a  loan  to  Gaius.  Gains  requires  security.  Stichns  gires  him 
in  pledge  another  slave,  forming  part  of  his  peculium.  He  also  induces  Titius,  a  free- 
man, to  become  surety  for  the  debt,  and  another  freeman,  Cornelius,  to  mortgage  a 
small  fann.  What  remedies  has  Gaius  ?  He  cannot  sue  Stichus,  but  he  can  keep 
the  slave,  compel  Titius  to  pay  the  debt,  and  Cornelius  to  surrender  the  farm — all,  if 
necessary,  until  he  has  recovered  the  whole  of  the  money  lost.  The  reason  is,  that 
the  debt  of  Stichus  is  binding  in  conscience  {ncUwcUis  obligatio).     (D.  12,  6,  13,  pr.) 

A  silver  vase  is  given  to  a  slave  Pamphilus  for  safe  custody.  Pamphilus  is  manu- 
mitted.    The  owner  can  sue  him  for  the  restoration  of  the  vase.     (D.  16,  3,  21,  1.) 

A  slave,  Stichus,  in  obedience  to  a  mandate,  executes  certain  orders.  For  what  he 
does  in  slavery  he  cannot  be  sued  on  attaining  his  freedom,  unless  he  continues  to  act 
after  gaining  his  freedom  on  the  same  mandate,  and  what  he  does  after  manumission 
is  so  closely  united  with  what  he  did  before  manumission  as  to  be  inseparable.  Thus 
Stichus  buys  land  and  builds  on  it,  and  the  building  falls  into  decay.  After  manu- 
mission he  lets  the  land.  This  alone  can  be  made  the  subject  of  an  action,  not  the 
purchase  of  the  land,  a  quite  different  transaction,  completed  while  he  was  still  in 
slavery.     (D.  3,  6, 17.) 

3.  The  incapacity  of  a  slave  to  contract  is  thus  on  a  level 
with  his  incapacity  to  own  property.  But  just  as  a  slave  could 
enjoy  qitasi  rights  of  property,  so  he  might  have  to  the  extent 
of  his  peculium  a  capacity  for  contract.  We  saw  that  aa  between 
the  master  and  the  slave  the  peculium  had  no  substantial  legal 
existence ;  as  between  the  slave,  however,  and  third  parties, 
the  peculium  was  treated  as  the  slave's  property.  The  slave, 
indeed,  could  not  appear  either  as  plaintiff  or  defendant  in  a 
court  of  law,  but  when  he  was  creditor  his  master  could  sue, 
and  when  he  was  debtor  his  master  could  be  sued,  and  was 
responsible  to  the  extent  of  the  peculium.  Generally,  then,  it 
may  be  said,  that  to  the  extent  of  the  peculium  a  slave  could 
make  contracts,  and  either  bind  himself  or  others  in  every  case 
-where  a  freeman  could  do  so.     (D.  15,  1,  29,  1.) 

Thus  if  the  slave  were  under  the  age  of  puberty,  he  was  bound  only  where  a  free 
boy  would  be  bound,  if  he  had  not  obtained  the  consent  of  his  tutore$,  (D.  15, 1,  1,  4.) 
There  were,  however,  two  noteworthy  limits  to  the  remedy  of  a  slave's  creditor ; 
(1)  the  master  had  a  right  to  deduct  all  claims  he  hiajself  had  against  the  slave 
(D.  15,  1,  9,  2)  ;  and  (2)  he  was  not  liable  if  the  slave  gratuitously  undertook  to 
answer  for  the  debt  of  anotiier.  (D.  15,  1,  8,  5.)  A  slave  could,  however,  be 
a  surety  if  it  was  for  the  sake  of  his  own  pectdium,  (D.  15,  1,  47,  1.)  The  remedy 
of  the  creditor  of  a  slave  was  the  actio  de  peadio  against  the  master.  It  could  be 
brought  at  any  time  while  the  slave  was  under  his  master,  and  for  one  year  after  his 
manumisBion.     (D.  15,  2, 1,  pr.) 

When  the  amount  of  the  peculium  is  in  question,  there  is  first  deducted 
all  that  the  slave  owes  to  his  master,  or  to  any  one  in  his  poiestas,  and 
what  remains  over  is  alone  understood  to  be  the  peculium.  Sometimes 
however,  a  slave's  debt  to  a  person  in  his  master's /^/^/^  is  not  deducted 
from  tYiQ  peculium,  as  when  the  debt  is  due  to  a  person  forming  part  of  that 
very  s\2cv^s peculium.    Now  the  bearing  of  this  is,  that  if  a  slave  owes  any- 
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thing  to  his  vicarius  that  sum  is  not  deducted  from  h\s  pecultum,    (J.  4»  7i  4  ; 
G.  4,  7^') 

Vicarius  is  a  slave  held  by  another  as  part  of  his  peculiunu 

There  are,  besides,  certain  actions  in  which  we  do  not  seek  the  entire  sum 
that  is  owed  us,  but  in  which  we  sometimes  obtain  the  entire  sum,  some- 
times less.  For  example,  if  we  bring  an  action  against  the  peculium  of  a 
son  or  slave,  and  the  peculium  is  not  less  than  we  seek,  then  the  father  or 
master  is  condemned  to  pay  the  entire  sum.  But  if  it  is  less,  then  the 
judex  condemns  him  to  pay  so  far  as  the  peculium  will  go.  How  the 
word  ^^ peculium^  is  to  be  understood  we  will  set  forth  in  its  own  place. 
(J.  4,  6,  36.) 

Merx  Peculiaris. — When  the  peculium  was  employed  by  the 
slave,  with  the  knowledge  of  his  master,  as  capital  in  business, 
the  liability  of  the  master  was  somewhat  increased.     (D.  14,  4, 

1, 3.) 

Another  action,  too,  has  been  brought  in  by  the  Praetor,  called  tributoria^ 
[It  lies  against  a  father  or  a  master,  and  was  established  by  the  Praetor's 
edict  "  Concerning  retail  trade  and  goods."]  For  if  a  slave  engaged  in  some 
special  trade  with  his  master's  knowledge,  and  contracts  any  debts  therein, 
then  the  Praetor  lays  down  the  law  thus  : — ^All  the  capital  sunk  in  the  trade 
and  the  profits  he  orders  to  be  shared  between  the  master  (if  anything  shall 
be  due  to  him)  and  the  other  creditors  proportionally.  The  master  is 
allowed  to  allot  the  amounts,  and  therefore  if  any  creditor  complains  that 
his  share  is  less  than  it  ought  to  be,  the  Praetor  gives  him  this  action,  called 
Tributoria,     (J.  4»  7i  3  ;  G.  4,  72,  as  restored.) 

The  chief  differences  between  the  peculium  simply,  and  when  it  was  used  in  trade 
{Tnerx  peculiarit),  in  addition  to  the  mode  of  distribution,  are  (1),  that  if  the  master 
forbids  the  slave  making  contracts,  as  by  a  notice  in  the  shop,  he  cannot  be  sued  by 
the  actio  tributoria,  although  he  is  still  liable  generally  in  respect  of  the  peculium. 
(D.  15,  1.  47.)  (2)  The  actio  depeculio  can  be  brought  against  a  purchaser  of  a  slave, 
but  not  the  actio  trihutoria  (D.  14,  4, 10).  (8)  The  actio  tributoria  is  not  limited  to  a 
year  after  the  manumission  of  the  slave,  but  is  perpetual  (D.  14,  4,  7,  5.)  A  creditor 
could  not  bring  both  actions  ;  he  must  elect  between  them.    .(D.  14,  4,  12.) 

II.  Persons  under  potestas  or  manus. 

As  we  have  made  mention  above  of  the  action  that  is  brought  against  the 
peculium  o{ filiifamilias  and  of  slaves,  we  must  needs  call  for  more  careful 
attention  to  this  action  and  to  the  rest  that  are  usually  given  on  the  same 
account  against  parents  or  masters.  Now,  whether  it  is  with  slaves  or  with 
persons  in  the  poteslas  of  a  parent  that  business  is  transacted,  the  rules  of 
law  that  are  observed  are  pretty  much  the  same.  To  avoid,  therefore,  a 
wordy  discussion,  let  us  direct  our  remarks  to  the  case  of  slave  and  master, 
with  the  understanding  that  the  same  remarks  apply  also  to  children  in 
potestate  and  their  parents.  If  any  special  rule  is  observed  in  regard  to  the 
latter,  we  will  point  it  out  separately.     (J.  4,  7,  pr. ;  G.  4,  69.) 

But  just  as  we  saw,  in  the  case  of  property,  that  a  son  could 
become  a  true  owner  to  all  intents  and  purposes  (peculium 
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castrense);  so  again,  under  contract,  the  disabilities  of  a  son  are 
not  so  great  as  those  of  a  slave.  One  distinction  is  obvious. 
The  disabilities  of  a  son  under  potestas  were  temporary;  the 
death  of  his  father  released  him ;  a  slave  was  a  slave  for  ever, 
unless  released  by  manumission.  The  distinction  is  brought 
out  in  Adstipulatio. 

Again,  a  slave  in  becoming  an  cuisHpulator  acts  in  vain,  although  by  a 
stipulation  in  any  other  case  he  acquires  for  his  master.  The  same  rule 
holds  for  a  person  in  mancipio^  according  to  the  better  opinion  ;  for  he  is  in 
the  position  of  a  slave.  He,  again,  that  is  in  a  father's /^/^j/<w,  acts  not  in 
vain  ;  but  he  acquires  nothing  for  his  parent,  as  he  would  by  a  stipulation  in 
any  other  case.  And  even  against  himself  an  action  is  available  only  if  he 
goes  out  of  the  potestas  of  his  parent  without  a  capitis  deminutio — by  his 
father's  death,  for  instance,  or  by  being  himself  installed  as  Flamen  Dialis, 
What  we  have  said  must  be  understood  to  apply  to  a  filiafamilias  and  to  a 
wife  in  manu  as  well.    (G.  3,  114.) 

1.  A  person  under  potestas  cannot  be  either  creditor  or  debtor 
to  his  paterfamilias. 

Again,  a  stipulation  is  void  if  made  by  you  with  a  person  in  your  power  ; 
or  conversely,  if  made  by  him  with  you.  But  a  slave  can  come  under  no 
obligation  either  to  his  master  or  to  any  one  else ;  whereas  filiifamilias  can 
come  under  obligation  to  others.     (J.  3,  19,  6  :  G.  3,  104.) 

2.  In  respect  of  other  persons,  the  general  rule  is  that  a  son 
cannot  be  a  creditovy  but  may  be  a  debitor^  and  can  be  sued  on 
hifi  contracts.  This  makes  a  marked  difference  between  the 
son  and  the  slave.     (D.  44,  7,  39.) 

(1.)  Filiusfamilias  as  creditor. — The  general  rule  was  that  a 
son  acquired  for  his  father,  not  for  himself.  We  have  already 
seen  under  what  circumstances  a  son  could  sue  for  injuries  done 
to  him  (p.  50).  He  could  also  sue  in  the  actioji  for  depositum 
(D.  16,  3,  19);  commodatum  and  the  interdict  quod  vi  aut  clam 
(D.  44,  7,  9) ;  and  generally  the  innominate  equitable  contracts. 
(D.44,  7,  13.) 

(2.)  Filiusfamilias  as  debitor. — When  a  son  makes  a  promise, 
he  can  be  sued  exactly  as  if  he  were  a  paterfamilias.  (D.  45,  1, 
141,  2  ;  D.  46,  4,  8,  4.)  If  he  has  a  peculiumy  his  paterfamilias 
may  be  sued.     (D.  15,  1,  44 ;  D.  15,  1,  45.) 

Gaius,  son  of  Titius,  is  a  member  of  a  firm.  Titias  emancipates  him.  Does  this 
dissolTe  the  partnership,  and  against  whom  have  the  other  partners  a  remedy  ?  The 
partnership  is  not  dissolved,  although  it  would  have  been  if  Gains  had  been  a  slave. 
(D.  17,  2,  58,  3.)  The  partners  have  an  action  against  Titios  (so  far  as  Galas  has  any 
pendiwm)  for  all  obligations  incurred  before  the  emancipation.  Also  Gains  can  be 
sued  in  respect  of  all  his  transactions  with  the  firm  before  or  after  the  emancipation. 
(D.  17,2,68,2.) 


Digiti 


ized  by  Google 


426  RIGHTS  IN  PERSONAM, 

It  must  be  remembered  that  in  respect  of  peculium  castrense  a 
son  was  as  perfectly  capable  of  making  contracts  as  if  he  were 
not  voider  potestas. 

It  is  most  probable  that  between  a  son  and  a  daughter  under 
poteatas  the  Roman  law  recognised  no  diflference  in  respect  of  the 
capacity  to  contract.     (D.  14,  6,  9,  2.) 

III.  Wpmen  in  txitela. 

The  rule  of  law  is  the  same  for  women  in  tutela,    (G.  3,  108.) 

It  will  be  convenient  to  defer  this  head  of  incapacity  until  the  '*  Perpetual  Tutelage 
of  Women  "  is  examined.     (See  Div.  IL) 

(b.)  Incapacity  arising  from  Mental  Weakness. 

I.  Mental  alienation  {furiosi,  mente  capti). 

A  madman  can  transact  no  business,  because  he  does  not  understand 
what  he  is  doing.     (J.  3,  19,  8  ;  G.  3,  106.) 

The  incapacity  of  the  insane  is  absolute.  They  are  incapable 
of  either  judging  prudently  of  their  own  affairs,  or  of  under- 
standing the  effect  of  their  own  acts.  They  cannot,  therefore, 
acquire  any  rights  that  involve  consent;  they  cannot  be 
creditors  any  more  than  debtors.  (D.  44,  7,  1,  12;  D.  50,  17, 
40.)  For  this  purpose,  acute  insanity  {furor)  or  imbecility 
{dementia)  has  the  same  effect.  (C.  5,  4,  25.)  In  the  case, 
however,  of  those  subject  to  paroxysms  of  insanity,  separated 
by  lucid  intervals,  there  was  no  reason  why  their  legal  inca- 
pacity should  be  sustained ;  and,  accordingly,  it  was  held  that 
a  person,  sometimes  insane,  could,  when  in  a  rational  mood, 
bind  himself  and  others  by  contract.  (C.  4,  38,  2.)  A  question 
arose  in  regard  to  those  under  curators,  whether  in  a  lucid 
interval  the  office  of  curator  was  only  suspended,  or  whether 
the  return  of  the  patient  to  sanity,  although  he  was  not  per- 
manently recovered,  made  the  ^appointment  altogether  void. 
Justinian  enacted  that  the  curator's  office  should  not  be 
affected,  but  that  while  the  lucid  interval  lasted  the  curator 
should  refrain  from  acting.     (C.  5,  70,  6.) 

II.  Persons  under  the  age  of  puberty  (impuberes). 

1.  Could  they  be  creditors?  The  answer  is  clearly  and 
indisputably  in  the  affirmative. 

A  pupillus  can  bring  another  under  obligation  to  him  even  without 
authority  from  his  tutor.  But  what  we  have  said  of  pupilli  is  true  only  of 
those  that  already  have  some  understanding.  For  an  infant,  or  very  nearly 
so  (jinfantiae  proximus\  differs  little  from  a  madman,  htczMst  pupilli  at  such 
an  age  have  no  understanding.     But  in  the  case  of  those  that  are  not 
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infants,  but  only  very  nearly  so,  for  their  benefit  the  law  is  interpreted 
very  favourably,  so  that  they  have  the  same  rights  as  those  that  are  very 
near  puberty.     (J.  3,  19,  9-10  ;  G.  3,  107-109.) 

According  to  the  text,  a  child  that  can  speak  can  be  a  stipu- 
lator, but  not  a  promiser;  a  creditor,  but  not  a  debtor.  (D.  26, 
8,  9,  pr. ;  D.  12,  6,  41 ;  C.  8,  39,  1.) 

2.  Could  they  be  debtors! 

A  pupillus  can  rightly  transact  business  of  any  kind,  if  only  his  tutor  is 
employed,  whenever  his  authority  is  needed,  as  when  the  pupillus  himself 
is  coming  under  an  obligation.    (J-  3i  '9>  9  J  G-  3>  ^07.) 

But  a  child  under  puberty  in  his  parent's  potestas  cannot,  even  with  his 
father's  authority,  come  under  an  obligation.    (J.  3,  19,  10.) 

What  legal  efiFect,  if  any,  belonged  to  those  promises  made 
by  children,  under  the  age  of  puberty,  without  the  sanction  of 
a  tutor  ?  Did  such  promises  give  rise  to  natural  obligations,  or 
were  they  absolutely  void  ?  On  this  question  may  be  ranged 
in  controversy  the  classical  jurists  as  well  as  their  modern 
commentators. 

Kufinius,  a  jurist  who  seems  to  have  been  a  contemporary  of 
Paul  and  Ulpian,  answers  the  question  with  an  unqualified 
negative  (D.  44,  7,  59) ;  and  Neratius,  who  attained  promotion 
nnder  Trajan  and  Hadrian,  clenches  his  view  by  the  statement, 
that  even  Ha, pupillus  pays  a  debt  contracted  without  thesanction 
of  a  tutor,  he  may  recover  the  money,  because  it  is  not  even  a 
debt  due  by  conscience  (quia  nee  natura  debet),  (D.  12,  G,  41.) 
On  the  other  hand,  the  names  of  three  far  greater  jurists, 
Papinian,  Paul,  and  Ulpian,  can  be  quoted  on  the  opposite 
side.  (D.  46,  3,  95,  4 ;  D.  46,  2,  1,  1 ;  D.  35,  2,  21  pr. ;  D.  3, 
5,  3,  4.)  The  weight  of  authority,  therefore,  rests  with  the 
view  that  a  pupillus  contracts  a  natural  obUgation,  when  he 
acts  without  the  sanction  of  his  tutor. 

III.  Minors  (minores  viginti  quinque  annis). 

The  Boman  Law,  which  in  its  earlier  stage  left  women  all 
their  lifetime  either  under  potestas  or  tutela,  was  singularly 
indulgent  to  the  male  sex,  and  a  boy  sufficiently  mature  to 
be  capable  of  marriage  at  once  attained  his  legal  majority. 
In  the  course  of  time  the  inconvenience  of  so  vague  a  stand- 
ard led  to  the  fixing  of  fourteen  years  as  at  once  the  age 
of  puberty  and  of  legal  majority.  About  the  sixth  century, 
before  Cludst,  a  law  (lea  Plaetoria)  was  passed  deciding  that 
those  who  took  firaudulent  advantage  of  minors  imder  twenty- 
five  should  be  criminally  punishable.     (C.  Th.  8,  12,  2.)     This 
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remedy  was  too  severe  to  be  of  much  practical  use,  and 
accordingly  we  find  that  the  law  W8U3  finally  determined  by 
the  edict  of  the  Praetor,  who  provided  a  remedy  more  suited 
to  the  necessities  of  the  case.  The  intervention  of  the 
Praetor  was  guided  and  limited  by  a  spirit  of  equity.  It 
was  his  object  to  prevent  minors  being  taken  advantage 
of,  while  avoiding  the  equally  great  danger  of  nullifying 
their  legal  acts,  and  so  depriving  them  of  the  benefits,  as 
well  as  the  snares,  of  contract.  (D.  4,  4,  24,  1.)  We  must 
start,  therefore,  with  the  proposition  that,  except  in  so  far  as 
the  Praetor  interfered,  a  person  above  the  age  of  puberty  had 
full  legal  capacity  for  every  species  of  contract.  Moreover,  if 
a  minor  chooses  to  have  a  curator,  he  could  not  bind  himself 
without  the  consent  of  his  curator ;  but  if  such  consent  was 
given,  the  contract  could  upon  no  pretext  be  upset.  (C.  2, 
22,  3.)  If,  however,  no  curator  was  appointed,  a  minor  could 
enter  into  any  contract,  and  bind  himself  effectually,  even  as 
surety  for  another  (D.  4,  4,  7,  3),  subject  to  this  quahfication, 
that  if  an  undue  advantage  had  been  taken  of  his  youth,  or 
by  his  own  imprudence,  without  the  fault  of  the  creditor,  he 
had  unwisely  contracted  an  obligation,  he  could  apply  to  the 
Praetor  to  have  the  transaction  rescinded  {restitutio  in  integrum). 
(D.  4,  4,  49 ;  D.  4,  4,  7,  1.)  It  was  not  necessary  that  the 
creditor  should  have  taken  in  the  minor ;  it  was  enough  if  the 
minor  by  his  own  folly  had  contracted  an  obUgation  that 
would  inflict  upon  him  serious  loss.  (C.  2,  22,  5  pr. ;  C.  2,  22, 
5,  1 ;  D.  4,  4,  44.)  In  considering  this  point,  the  Praetor  was. 
not  tied  down  to  the  event ;  the  question  was  whether,  having 
regard  to  the  circumstances  at  the  time,  the  contract  was  an 
imprudent  one.  (D.  4,  4,  11,  4.)  No  relief  was  given  when 
the  minor  had  himself  been  guilty  of  fi-aud.  (D.  4,  4,  9,  2.) 
If  on  attaining  twenty-five  a  minor  ratified  any  contract 
previously  made  by  him,  the  contract  could  not  be  called 
in  question.     (C.  2,  46,  2.) 

IV.  Spendthrifts  (Prodigi). 

Spendthrifts  interdicted  from  the  management  of  their 
property  are  at  the  same  time  disabled  fi-om  making  contracts 
that  would  impair  their  estate.     (D.  50,  17,  40.) 

Fourth — Extension  of  Investitive  Facts — ^Agency. 

A  perfect  type  of  agency  implies  three  things — (1)  that  the 
authority  of  the  agent  is  derived  from  the  consent  of  the 
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principal ;  (2)  that  the  agent  can  neither  sue  nor  be  sued  in 
respect  of  the  contracts  he  makes  for  his  principal ;  and  (3) 
that  the  principal  alone  can  sue  or  be  sued.  If  A  acts  for  B 
without  B's  knowledge  or  consent,  he  may  make  himself  re- 
sponsible to  B,  but  he  is  not  an  agent.  If  the  agent  alone 
can  sue  or  be  sued,  there  is  no  real  agency.  Thus  in  an 
ordinary  mandate,  if  A  asks  B  to  buy  the  farm  of  C,  and  B  does 
buy  it,  A  cannot  sue  C  on  the  contract ;  he  can  only  compel  B 
to  sue  C,  or  rather  compel  B  to  allow  him  to  sue  C  in  B's  name. 
In  like  manner  C  cannot  sue  A  the  principal,  but  must  sue 
B,  who  has  in  turn  an  action  against  A  for  indemnity.  Again, 
if  either  the  agent  or  the  principal  may  be  sued,  then  the  agent 
is  personally  responsible  for  the  performance  of  the  contract, 
and  in  effect  is  a  surety.  In  order,  therefore,  to  have  true 
agency,  it  is  necessary  that  the  agent  should  act  by  the 
authority  of  the  principal,  that  the  agent  should  be  entirely 
irresponsible,  and  the  principal  exclusively  responsible. 

The  early  Roman  law  of  Contracts  was  absolutely  destitute 
of  the  notion  of  agency.  Two  reasons  may  be  assigned  for 
this  poverty.  In  the  first  place,  the  rule  that  everything 
acquired  by  a  slave  or  son  under  potestas  belonged  to  the 
paterfamiliasj  removed  to  a  certain  extent  any  urgent  necessity 
for  an  elastic  law  of  agency.  But,  in  the  second  place,  it  must 
be  remarked  that  the  absence  of  agency  characterises  every 
department  of  the  ancient  law.  We  have  seen  that  no  agency 
was  admissible  in  the  formal  modes  of  conveying  property 
(p.  178) ;  we  shaU  see  that  under  the  old  forms  of  Civil  Procedure 
(Jegis  actiones)  the  principle  was  rigorously  enforced  that  one 
freeman  could  not  represent  another.  In  the  law  of  Property, 
agency  was  admitted  through  the  doctrine  of  possession ;  in 
the  law  of  Procedure  attorneys  or  procurators  were  admitted 
through  the  introduction  of  a  more  flexible  form  of  proceeding 
(^Formuke).  The  prohibition  of  agency  is  thus  directly  connected 
-with  the  important  distinction  that  runs  throughout  the  whole 
Boman  Law, — ^the  distinction  between  formal  and  non-formal. 
No  agency  was  ever  admitted  in  the  Roman  Law  in  respect  of 
any  formal  transaction ;  and  where  agency  was  introduced,  it 
was  by  superseding  the  formal  by  a  non-formal  element. 

It  is  not  difficult  to  understand  how  the  idea  of  agency  or 
representation  should  appear  incongruous  in  respect  of  formal 
transactions.  The  old  forms  of  mancipation  cessio  in  jure,  stipu- 
latioy  legis  actiones,  were  highly  solemn  and  dramatic.     They 
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possessed  in  the  eyes  of  the  Romans  a  species  of  sacramental 
efficacy.  How,  then,  could  the  benefit  of  one  of  these  cere- 
monies be  given  to  a  person  that  had  taken  no  part  in  them, 
had  repeated  none  of  the  sacred  words,  nor  performed  a  single 
act  in  the  ceremony  I  We  can  easily  understand  how  to  an 
old  Roman  it  was  absolutely  inconceivable  that  the  duty  or 
right  acquired  through  the  observance  of  the  solemn  forms  of 
law  could  be  transferred  to  a  person  taking  no  share  in  the 
performance.  We  have  now  to  consider  the  steps  by  which 
the  Roman  Law  approached — ^it  never  reached — a  true  law  of 
agency. 

I.  To  what  extent  did  the  old  law  provide,  within  the  circle 
of  the  family,  a  substitute  for  agency  ? 

For  the  present  purpose  no  distinction  exists  between  slaves, 
persons  under  the  potestas,  wives  in  manu^  and  free  persons  in 
mancipio.  To  all  alike  the  rule  applies,  that  all  rights  they 
acquire  (whether  in  rem  or  in  personam)  belong  to  the  person 
in  whose  power  they  are. 

After  setting  forth  the  kinds  of  obligations  that  arise  from  contract,  or  as 
if  from  contract,  we  must  note  this — that  we  can  acquire  not  only  through 
ourselves  personally,  but  through  those  persons  that  are  in  gmx  poUstas 
\tnanus  or  mancipiurn\ ;  our  slaves,  for  instance,  or  sons.  But  between 
those  there  is  a  distinction.  What  we  acquire  through  our  slaves  becomes 
entirely  ours ;  but  what  we  acquire  through  our  children  in  poUsfaUy  as 
the  result  of  an  obligation,  must  be  divided  after  the  fashion  of  the  distinc- 
tion made  by  our  constitution  between  the  ownership  and  the  usufruct  of 
property ;  so  that  of  all  the  advantages  coming  to  him  from  the  action, 
the  father  may  have  the  usufruct,  while  the  ownership  is  reserved  for  the  son. 
(It  is  understood,  of  course,  that  the  father  brings  his  action  in  accordance 
with  the  division  made  by  our  recent  constitution.)    (J.  3,  28  pr. ;  G.  3,  163.) 

In  the  case  of  children  under  the  potestas,  the  disability  in  contracts,  as  it  flowB 
from,  80  it  does  not  go  beyond,  the  disability  in  property.  To  the  extent  to  which  a 
child  is  an  independent  proprietor,  he  can  contract  freely. 

Whether  it  is  for  his  master  or  for  himself,  or  for  his  fellow-slave,  or 
without  naming  any  person,  that  a  slave  stipulates,  what  he  acquires  goes  to 
his  master.  The  same  rule  of  law  applies  to  children,  too,  in  a  father's 
potestas^  in  the  cases  in  which  they  can  acquire.    (J.  3,  17,  i.) 

Here  there  are  two  of  the  elements  of  agency,  but  the  third 
is  wanting.  The  owner  alone  can  sue,  the  slave  cannot :  so 
far  that  agrees  with  the  correct  idea  of  agency.  But  the 
great  difference  between  this  case  and  agency  is,  that  the 
acquisition  takes  effect  by  operation  of  law,  without  the 
knowledge  or  authority  of  the  master,  and  even  in  opposition 
to  his  express   command.      (D.  45,  1,  62.)      The   slave  is  a 
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conduit-pipe,  not  an  agent;  he  is  a  mechanical  medium  for 
transmitting  rights,  not  an  authorised  agent  to  contract  them. 
The  slave  ia  regarded  as  the  mere  voice  of  his  master.  (D.  45, 
1,  45,  pr.)  This  relation  has  sometimes  been  explained  by  the 
terms  **  unity  of  person :"  there  is  a  unity  of  person  between 
slave  and  master,  father  and  son,  such  as  to  make  the  act  of 
the  slave  or  son  the  act  of  the  master  or  father  respectively.^ 
A  more  successful  attempt  at  darkening  counsel  by  words  with- 
out understanding  could  scarcely  be  imagined.  The  word 
** person"  has  at  least  four  distinct  juridical  meanings,  and 
when  we  add  to  so  equivocal  a  term  the  additional  idea  of 
"  xmity,''  ambiguity  attains  a  climax.  We  had  better,  therefore, 
be  content  to  state  the  rule  in  plain  and  intelligible  language, 
as  it  is  stated  in  the  passage  from  the  Institutes. 

Illtistrations. 

A  slave  belonging  to  Utius,  under  the  false  idea  that  he  belonged  to  Qaius,  made 
a  Btipnlation  for  10  awrei  to  be  paid  to  Gatos.  Neither  Titius  nor  Gaius  can  sue  for 
the  mone^  : — not  Gaius,  because  he  is  not  owner ;  not  Titius,  because  the  stipulation 
has  been  made  expressly  for  Gaius,  to  whom  alone  the  promisor  intended  to  bind 
himself.     (D.  45,  8,  80.) 

Stichus  stipulates  with  PamphiluB,  a  freedman  of  his  master  Titius,  for  the  usual 
BearnoeB  required  from  a  freedman  (operae  libertorum).  The  stipulation  is  void,  because 
these  services  can  be  due  only  to  the  patron  himself.     (D.  45,  8,  88.) 

Stichus  being  ill,  is  abandoned  by  his  master.  He  recovers,  and  stipulates  for 
1  aureus  from  Cornelius.  This  is  void,  for  it  does  not  accrue  to  his  master,  who  has 
given  him  up ;  nor  can  it  accrue  to  Stichus,  who  still  continues  A  slave.   (D.  45,  8,  86.) 

Exception. — But  when  some  act  is  one  of  the  points  in  a  stipulation, 
then  in  any  case  the  person  of  the  stipulator  is  a  point  also.  If,  for 
instance,  a  slave  stipulates  that  he  shall  be  allowed  to  pass  on  foot  or  drive, 
then  it  is  he  only  that  ought  not  to  be  hindered  from  so  doing,  but  not  his 
master  too.    (J.  3,  17,  2.) 

A  slave  or  fiiurfcmUias  stipulates  for  10  aurei  or  Pamphilus,  **  whichever  he 
chooses."  The  choice  is  a  fact,  and  must  be  made  by  the  slave  ;  it  cannot  be  made  by 
the  master.     (D.  45,  1,  141,  pr.) 

1.  Separation  of  Bonitarian  and  Quiritarian  ownership  (nttdum 
Jus  Quiritium). 

But  he  that  has  the  bare  jus  Quiritium  in  a  slave,  although  he  is  his 
master,  is  yet  understood  to  have  less  right  over  that  property  than  he 
that  has  the  usufruct,  and  than  the  possessor  in  good  faith.     For  it  is  held 

>  The  phrase,  indeed,  occurs  in  the  Code  (C.  6,  26,  11,  Cum  et  natura  pater  el 
fUuM  eadem  esse  persona  pene  iiUeUigatUur—  For  by  nature  father  and  son  are  understood 
to  be,  one  may  almost  say,  the  same  person),  but  in  a  sense  totally  different  In  that 
,  it  merely  signifies  that  for  certain  purposes  of  substitution  in  Wills,  father  and 

i  were  to  count  as  one  person  only. 
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that  what  the  slave  acquires  can  in  no  case  go  to  him.  So  far  is  this  carried, 
that  some  think  that  even  if  the  slave  stipulates  that  a  thing  shall  be  given 
to  him  by  name,  or  accepts  a  thing  conveyed  by  mancipaiio  in  his  name,  yet 
nothing  is  acquired  for  him.    (G.  3,  166.) 

In  this  separation  of  the  beneficial  from  the  technical  ownership,  the  slave  acquired 
for  the  beneficial,  not  for  the  technical  owner.  The  distinction  itself,  as  we  have  seen, 
between  the  two  kinds  of  ownership,  was  obsolete  before  the  time  of  Justinian. 

2.  Slave  held  in  joint-ownership. 

It  is  certain  that  a  slave  held  in  joint-ownership  acquires  for  each  master 
according  to  his  share.  But  to  this  there  is  an  exception — when,  namely,  he 
acquires  by  stipulating  for  one  by  name ;  or  by  receiving  what  is  conveyed  by 
mancipaiio  for  him  alone,  as  when  he  stipulates  thus,  '^  Do  you  undertake 
that  it  shall  be  given  to  my  master,  Titius  ?  "  [or  receives  a  thing  conveyed  by 
tnancipatio  thus,  "  This  thing  I  assert  to  be  the  property  ex  jure  Quiritium 
of  my  master,  Lucius  Titius,  and  let  it  be  bought  for  him  with  this  bronze 
and  balance  of  bronze."]    (J.  3,  28,  3  ;  G.  3,  167.) 

It  is  questioned  whether  the  fact  that  an  order  comes  in  from  one  of  his 
masters  has  the  same  effect  ks  the  addition  of  the  name  of  one  master.  Our 
teachers  think  that  what  is  acquired  goes  to  him  alone  that  gave  the  order, 
just  as  if  the  slave  had  stipulated  for  him  alone  by  name,  or  had  received  a 
thing  by  mancipaiio  for  him  alone.  The  authorities  of  the  opposing  school, 
however,  believe  that  the  acquisitions  go  to  both  masters,  just  as  if  no  one 
had  come  in  to  give  an  order.    (G.  3, 167  A.) 

But  if  by  order  of  one  master  the  slave  makes  a  stipulation,  then  he 
acquires  for  him  alone  that  ordered  him  to  do  this,  as  has  been  said  above. 
The  case  was  formerly  doubtful ;  but  it  is  perfectly  clear  after  our  decision. 
0-  3,  28,  3.) 

If  a  slave  held  in  joint-ownership  makes  a  stipulation,  he  acquires  for 
each  of  his  masters  an  amount  proportioned  to  his  share  as  master.  But  if 
he  acted  by  the  orders  of  one,  or  stipulated  for  one  alone  by  name,  then  to 
that  one  alone  what  is  acquired  will  go.  And  when  a  slave  held  in  joint- 
ownership  stipulates  for  something  that  one  of  his  masters  cannot  acquire,  it 
is  acquired  entire  for  the  other, — as  when  the  thing  that  he  stipulates  shall 
be  given  belongs  to  one  master.    (J.  3,  17,  3.) 

TllustrationB. 

Stichus  is  a  slave  of  Lucius  Titius  and  Gaius  Seius,  Titius  having  one-third  share, 
and  Seius  two-thirds.  Stichus  makes  this  stipulation,  "Do  you  promise  to  give 
12  aurti  to  Lucius  Titius  and  Gaius  Seius?*'  In  virtue  of  this  stipulation,  Luoim 
Titius  and  Gaius  Seius,  being  named,  will  each  get  6  OMirti, 

Stichus.—"  Do  you  promise  to  give  12  awrti  to  my  masters  ?  **  In  this  case,  as  they 
are  not  named,  Lucius  Titius  and  Gaius  Seius  wiH  take  according  to  tbeir  shares — 
Titius  4  aurti  and  Seius  8. 

Stichus.—"  Do  you  promise  to  give  12  a%vrti  to  Lucius  Titius  and  Gaius  Seius,  my 
masters ? "  Here,  as  the  masters  are  named,  the  additional  words,  "my  masters,"  are 
treated  as  surplusage,  and  the  two  masters  will  divide  the  12  aum  equally  between 
them.     (D.  45,  8,  87.) 

Stichus  is  a  slave  of  Julian  and  Cornelius.  Julian  allows  Stichus  a  TptcMum,  Out 
of  that  pectdium  Stichus  gives  a  loan  to  Sempronius  ;  and  by  stipulation,  Sempronias 
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promises  to  repay  the  amount  to  Cornelias.  Which  is  the  stronger  claim — that  of 
Cornelius,  who  is  named  in  the  stipulation,  or  of  Julian,  whose  money  has  been 
lent  out  ?  Undoubtedly  Cornelius  can  sue  on  the  stipulation ;  but  he  will  be 
repelled  by  the  plea  that  his  demand  is  against  good  coiiscience  (exeeptio  doU  moZt), 
that  he  is  taking  advantage  of  a  technical  right  to  possess  himself  of  money  really 
belonging  to  Julian.     (D.  45,  3,  1,  2.) 

Pamphilus  is  a  slave  of  Titius  and  Maevius.  He  makes  the  following  stipulation  : 
"  Do  you  promise  to  give  10  aurd  to  Titius  within  twenty  days  ?  If  you  do  not  pay 
that  amount  to  Titius  within  the  time,  do  you  then  promise  20  aurei  to  Maevius  ?  " 
These  are  two  stipulations,  the  first  simple  and  unconditional ;  the  second  conditional 
on  the  non-performance  of  the  first.  Therefore  Titius  can  sue'  for  the  10  aurd  as  well  as 
Maevius  for  the  20,  after  the  time  has  elapsed.  But  Titius  will  be  repelled  by  the 
{exeeptio  doli  mcdt),  and  Maevius  alone  will  be  permitted  to  sue.     (D.  45,  3, 1,  6.) 

Stichus  is  a  slave  of  Titius  and  Maevius,  and  stipulates  thus  : — *'  Do  you  promise  to 
give  Titius  10  aureiy  or  to  give  a  farm  to  Maevius  ?  "  The  rule  is,  that  a  stipulation  is 
acquired  for  the  master  who  is  named,  but  here  both  are  named  jn  such  a  way  as  to 
make  it  impossible  to  determine  which  is  entitled.  The  stipulation  is  therefore  void 
for  uncertainty.     (D.  45,  8,  10  ;  D.  45,  8,  9,  1.) 

A  slave  belonging  to  two  men  stipulates  for  a  right  of  way  or  other  praedial 
servitude,  without  mentioning  the  name  of  either  master.  One  of  the  masters  has 
land  to  which  such  right  of  way  or  other  servitude  caif  attach  ;  the  other  has  not 
The  right  of  way  or  other  servitude  is  acquired  for  the  first  only.     (D.  45,  8,  17.) 

Stichus  belongs  to  Titius  and  Maevius.  Maevius  is  about  to  marry,  and  Stichus 
stipulates  for  a  dowry  (dos).     It  accrues  to  Maevius  alone.     (D.  45,  3,  8.) 

3.  Slave  or  freeman  bona  fide  possessed  :  slave  held  in 
usufruct  or  use. 

What  is  acquired  through  freemen  and  slaves  belonging  to  others,  but  in 
good  faith  in  your  possession,  goes  to  you.  But  in  two  cases  only, — when 
they  iacquire  by  their  own  toil,  or  by  dealing  with  what  is  yours.  (J.  3,  28, 
I  ;  G.  3,  164.) 

What  is  acquired  too  through  a  slave  in  whom  you  have  the  usufruct  or 
the  use  in  like  manner  in  those  same  two  cases,  goes  to  you.  (J.  3, 28,  2  ; 
G.  3,  165.) 

Illustrations. 

Stichus,  a  slave  having  a  peetUivm,  falls  into  the  poss^sioii  of  Maevius,  who  thinks 
himself  thd  heir  of  Stichus'  master.  Maevius  gives  a  loan  to  Titius  of  a  part  of  the 
pecuUum,  and  Stichus  stipulates  for  repayment  to  Maevius.  Gains,  the  true  heir,  can, 
notwithstanding  the  stipulation,  recover  the  money  lent  as  his  own  property.  (D.  45, 
8,  1,  1.) 

A  father  died  intestate  having  in  his  power  a  son  Titius  and  a  daughter  Titia. 
Titia  thought  nothing  was  left  by  her  father.  Titius  got  possession  of  the  whole 
inheritance,  including  Arethusa,  a  slave-girl.  Titius  died,  leaving  an  infant  daughter. 
Her  tutores  sold  the  grandfather's  inheritance,  and  by  their  order  Arethusa  stipulated 
with  the  purchaser  for  the  price.  Gould  Titia  claim  any  part  of  the  benefit  of  that 
stipulation,  seeing  that  she  was  jointly  entitled  with  the  infant  daughter  of  Titius  to 
the  slave  T  Although  Arethusa  was  hcma  fide  possessed  by  the  infant  daughter,  still, 
■ays  Paid,  as  the  property  of  the  grandfather  was  common  to  Titia  and  the  daughter 
of  Titius,  the  whole  price  cannot  accrue  to  the  infant  daughter  ;  but  it  must  be 
equally  divided  bstween  her  and  Titia.     (D.  45,  3,  20,  1.) 

Pamphilus,  a  slave  of  Titius,  is  stolen  by  Galpumius.  Pamphilus  makes  stipulations 
an  behalf  of  Galpumius.    These  are  absolutely  void.    They  cannot  accrue  for  a  thief. 
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If,  however,  Pamphilus  makes  stipolations,  not  naming  Calpomias,  Tltius,  as  the 
owner  of  Pamphilus,  will  have  a  right  to  sue  on  them.     (D.  45,  8, 14.) 

4.  A  slave  belonging  to  a  vacant  inheritance.  {ServuB 
hereditatia  jacentia,) 

A  slave  in  virtue  of  his  master's  persona  has  the  right  of  making  a  stipula- 
tion. Now  an  inheritance  in  most  respects  stands  in  the  place  of  the 
deceased  person.  Therefore  what  a  slave  belonging  to  the  inheritance 
stipulates  for  before  the  inheritance  is  entered  on,  he  acquires  for  the 
inheritance  ;  and  thus  it  is  acquired  also  for  him  that  afterwards  becomes 
heir.    (J.  3,  17,  pr.) 

The  point  here  settled  in  the  affirmative  hy  Jnstiman  was  disputed  between  the 
Proculians  and  Sabinians.  The  Proculians  asserted  that  a  stipulation  made  by  a  slave 
before  the  entry  of  the  heir  was  void,  because  the  heir  was  at  the  time  a  stranger. 
The  Sabinians  got  over  the  difficulty  by  the  fiction,  that  once  an  heir  entered,  he 
must  be  regarded  as  succeeding  his  ancestor  at  the  moment  of  his  death.  The 
stipulation,  te  be  valid,  must  be  made  on  behalf  of  the  "  inheritance  "  or  the  "  future 
heir  ;  '*  but  if  made  for  the  person  who  afterwards  became  heir  by  wmm^  the  stipulaticm 
is  void.     (D.  46,  3,  16.) 

II.  By  the  jub  civile  a  master  could  not  be  bound  by  the  pro- 
mises of  his  slave.  "  Our  slaves  can  better  our  condition,  but 
cannot  make  it  worse.*'*  The  result  was  that  a  slave  could  not 
make  any  contract  for  his  master,  involving  reciprocal  duties, 
as  a  sale  or  letting  on  hire.  But  he  could  stipulate  or  lend  for 
his  master.  This  was,  however,  a  poor  set-off  to  the  fact  that 
he  could  neither  buy  nor  sell. 

The  disabilities  of  the  slave's  position  were  removed,  partly 
by  treating  him  as  a  principal  having  a  capacity  to  contract 
{actio  de  peculio^  actio  tributorvd)^  and  partly  by  treating  him  as 
an  agent  to  bind  his  master  {actio  quod  jiusu,  actio  de  in  rem 
verso). 

If,  therefore,  it  was  by  the  [father's  or]  master's  orders  that  the  business 
was  transacted  with  the  son  or  slave,  the  Praetor  promises  an  action  against 
the  master  for  the  entire  sum.  For  he  that  contracts  in  such  a  case  seems 
to  look  to  the  master's  credit.    (J.  4>  7>  i  ;  G.  4,  70.) 

Again,  the  Praetor  has  set  forth  an  action  concerning  ihtpeculium  of 
slaves  and  of  filii/amilias,  and  an  action  to  try  whether  the  plaintiff  has 
made  oath,  and  many  others.    (J.  4,  6,  8.) 

The  iutio  de  peculio  against  a  father  or  master  has  been  framed  by  the 

'  Praetor,  because,  although  by  the  contracts  of  children  and  slaves  the 

parents  and  masters  are  not  actually  bound  by  the  law,  yet  it  would  be  only 

fair  that  they  should  be  condemned  to  pay  as  far  as  the  peculium  will  go  ; 

for  it  is,  so  to  speak,  the  patrimony  of  sons  and  daughters,  and  of  slaves  also. 

*  Mdiw  conditio  nostra  per  tervoi  fieri  potest,  deterior  fieri  non  potetL  (D.  50,  17, 
133.) 
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The  Praetor  too,  when  a  man  at  his  adversary's  demand  has  made  oath  that 
the  debt  which  he  demanded  is  due  to  him,  most  rightfully  gives  him  an 
action  to  try  not  whether  the  money  is  due  him,  but  whether  he  has  made 
oath  that  it  is.     (J.  4,  6,  10,  11.) 

And  further,  an  action  has  been  brought  in  concerning  the  peculiunty  and 
concerning  what  has  been  applied  for  the  master's  good  {depeculio  deque  eo 
quod  in  rem  domini  versum  erit).  Although,  therefore,  the  business  was 
transacted  without  the  master's  wish,  yet  if  anything  has  been  applied  for 
his  good,  for  the  whole  of  that  he  must  answer  ;  or  if  it  has  not  been  so 
applied,  he  must  yet  answer  for  it  so  far  as  the  peculium  allows. 
The  term,  *  applied  for  the  master's  good,'  is  understood  to  include  all  that 
a  slave  necessarily  expends  for  his  good, — as  when  he  borrows  money  and 
then  pays  creditors,  or  props  up  falling  buildings,  or  buys  com  for  the  house- 
holcj,  or  even  purchases  a  farm  or  any  other  necessary.  Therefore,  if  of  (say) 
10  aurei  that  your  slave  has  received  on  loan  from  Titius  he  has  paid  ^\q 
to  a  creditor  of  yours,  and  has  spent  the  remaining  ^VQ  in  any  way  he 
pleased,  then  for  the  first  five  you  must  be  condemned  in  the  entire  amount ; 
for  the  rest,  only  so  far  as  iYi^  peculium  will  go.  Hence  it  is  plain  that  if  the 
whole  10  aurei  had  been  applied  for  your  good,  Titius  could  recover  the 
whole  10  aurei.  For  although  the  action  concerning  the  peculium  and  con- 
cerning what  has  been  applied  for  the  master's  good  is  but  one  action,  yet 
it  has  two  clauses  of  condemnation.  T\iQ  judex,  therefore,  before  whom  the 
action  is  brought,  usually  first  looks  narrowly  whether  the  money  has  been 
applied  for  the  master's  good,  and  passes  on  to  value  the  peculium  only  after 
itjis  understood  that  nothing  was  applied  for  the  master's  good,  or,  at  any 
rate,  not  the  whole.    (J.  4,  7,  4 ;  G.  4,  73 — as  restored.) 

Lastly,  our  attention  must  be  called  to  this,  that  when  it  is  by  the 
orders  of  a  father  or  master  that  a  contract  has  been  made,  and  when  the 
proceeds  have  been  applied  for  his  good,  then  a  condictio  may  be  brought 
directly  against  the  father  or  master,  just  as  if  the  business  had  been  trans- 
acted with  the  principal  in  person.     (J.  4,  7,  8.) 

In  the  actions  de  peculio  and  tributoria  the  slave  is  not  really 
agent — he  is  principal ;  and  the  master  may  be  regarded  as  a 
trustee  for  creditors  to  the  extent  of  the  peculium.  The  master 
can  hardly  be  considered  a  principal,  when  even  if  he  has 
actually  forbidden  a  contract  he  can  still  be  sued  to  the  extent 
of  the  peculium.     (D.  15,  1,  29,  1.) 

1.  Actio  quodjussu. 

Illustrations. 

TitiuB,  who  has  a  usufruct  of  Stichus,  commands  him  to  buy  a  house  from  Sem- 
pronios.  Stichus  does  so.  Titius  and  Sempronius  can  respectively  sue  each  other  on 
the  contract  of  sale.  The  same  result  would  follow  if  Titius  were  a  bona  fide  possessor 
only  of  Stichus.    (D.  15,  4,  1,  8.) 

Stichus  belongs  to  Titius  and  Gains.  They  request  him  to  enter  a  partnership 
with  another.  That  person  can  sue  either  Titius  or  Gaius  for  the  whole  dehts  due  by 
Stichus  to  the  firm.     (D.  15,  4,  5,  1.) 

Ratification,  after  the  contract,  by  the  master,  had  the  same  effect  as  a  previous 
command.     (D.  15,  4,  1,  6.) 


Digiti 


ized  by  Google 


436  RIGHTS  IN  PERSONAM, 

2.  Actio  de  in  rem  verso. — The  action  quod  jussu  is  the 
equivalent  of  mandate;  tHe  action  de  in  rem  verso  is  the 
equivalent  of  the  actio  negotiorum  gestorum.  It,  therefore,  lies 
whenever  the  slave,  an  unauthorised  agent,  has  acted  in  effect 
for  the  benefit  of  his  master's  property.  (D.  15,  3,  3,  2.)  It 
includes  all  necessary  or  beneficial  expenditure,  such  as  cidtivat- 
ing  the  master's  land,  repairing  his  house,  clothing  or  buying 
slaves,  paying  the  master's  debts.  (Paul,  Sent.  2,  9,  1.)  The 
ratification  of  the  master  is  not  necessary ;  it  is  enough  if  the 
slave  intended  to  bind  his  master. 

Illustrations. 

A  JUiusfamilias  defends  an  action  brought  against  his  father  in  his  absence,  and  ia 
condemned  in  costs.    The  father  may  be  sued  for  the  costs.    (D.  15,  8,  10,  1.) 

A  slave  takes  money  to  buy  himself  food  and  dotheB,  not  exceeding  the  allowance 
made  him  by  his  master.  Such  money  is  considered  as  having  been  spent  for  the 
benefit  of  the  master.  (D.  15,  3,  8,  8.) 

A  sum  borrowed  by  a  slave  to  clear  off  a  debt  of  his  own  is  not  considered  to  be 
in  rem  verso,  although  the  master  is  thereby  relieved  from  the  action  clepecuUo,  The 
reason  is  that  here  the  slave  intends  to  bind  himself,  not  his  master.  (D.  15,  8,  11.) 
Stichus  borrows  money  from  Titius  and  lends  it  to  Gains.  If  thd  transaction  was 
not  done  for  the  slave's  peculivmt  his  master  may  either  pay  Titius,  or  transfer  to 
Titius  his  right  of  action  against  Gains.     (D.  15,  3,  3,  5.) 

A  slave  purchases  for  his  master  slaves  who,  he  thinks,  are  required,  but  are  not. 
The  master  may  be  required  to  take  them  at  valuation,  but  not  to  give  the  price 
agreed  upon.     (D.  15,  3,  5.) 

A  slave  borrows  money  to  repair  his  master's  house.  Before  the  master  retums, 
the  house  is  burned  down.  The  master  must  repay  the  money,  although  in  the  event 
he  got  no  benefit  from  the  expenditure.  It  is  enough  if  the  expenditure  was  calculated 
to  benefit  him,  and  was  actuaUy  incurred  for  that  purpose.     (D.  15,  8,  8,  8.) 

A  slave  ornamented  his  master's  house  with  frescoes  without  his  order.  His  master 
on  returning  from  abroad  refuses  to  pay  for  them.  The  master  cannot  be  compelled  to 
pay,  but  the  creditor  may  take  away  the  frescoes,  if  he  can  do  so  without  injuring  the 
house.     (D.  15,  3,  8,  4.) 

Titius  gave  his  slave  Pamphilus  a  small  farm  to  cultivate,  and  some  oxen  to  stock 
it.  These  oxen  proved  unsuitable,  and  Titius  ordered  Pamphilus  to  sell  them  and 
buy  new  ones.  The  new  ones  were  5  aurei  dearer.  Pamphilus  never  paid  the  money, 
but  soon  wasted  all  his  capital  The  seller  had  an  action  against  Titius  depecidio  for 
what  remained  after  the  debts  of  the  master  were  paid  ;  but  could  he  sue  him  de  in 
rem  verso  t  Alfenus  answers,  the  oxen  are  indeed  obtained  on  the  master's  account, 
but  he  must  be  credited  with  payment  of  so  much  as  was  got  for  the  first  oxen  ;  because 
to  the  extent  of  their  value  he  gains  nothing  by  the  new  purchase.  But  he  is  liable 
for  the  additional  5  aureL     (D.  15,  8, 16.) 

The  slave  or  son,  in  cases  where  the  actio  quod  jussu  or  actio 
de  in  rem  verso  Ues,  is  truly  an  agent ;  he  acts  either  with  express 
authority,  or  by  an  authority  implied  by  law ;  he  is  irresponsible, 
and  the  master  or  father  alone  can  sue  or  be  sued  on  the 
contracts. 


Digiti 


ized  by  Google 


EXTENSION  OF  INVESTITIVE  FACTS— AGENCY.       437 

in.  The  next  step  takes  us  out  of  the  family.  In  two 
instances  a  sort  of  agency  was  recognised  in  the  case  of  free- 
men, as  well  as  of  slaves  and  filiifamiliaa.  These  instances  are 
found  where  the  necessity  of  a  law  of  agency  was  most  acutely 
felt,  namely,  in  commerce. 

1 .  The  master  of  a  ship  (moffister  navis)  (whether  a  freeman 
or  slave)  was  an  agent  to  bind  the  owner  (exercitor). 

On  the  same  principle  the  Praetor  has  framed  two  other  actions  for  the 
entire  amount,  one  called  exercitoriay  the  other  instiioria.  The  exercitoria 
may  be  brought  when  a  man  has  set  his  [son  or]  slave  over  a  ship  as  master, 
and  when  some  contract  has  been  made  with  him  relating  to  the  business 
over  which  he  has  been  set.  [For  since  that  business  seems  to  be  contracted 
by  the  wish  of  the  father  or  master,  the  Praetor  thought  it  altogether  fair  to 
give  an  action  for  the  entire  amount  Nay,  even  although  it  is  an  outsider 
that  one  sets  over  his  ship  as  master,  and  whether  a  slave  or  a  freeman,  yet 
that  Praetorian  action  is  duly  given  against  him.]  The  action  is  called 
exercitorial  because  exercitor  b  the  name  for  him  to  whom  the  daily  profits 
of  a  ship  belong.    (J.  4,  7,  2  ;  G.  4,  71.) 

The  tsMTciUiT  need  not  be  owner  of  the  vessel ;  he  may  be  a  charterer.  (D.  14, 1, 
1,  15.)  The  vMtgitttr  or  shipmaster  is  the  person  placed  in  command  of  the  vesseL 
(D.  U,  1, 1, 1.) 

For  what  contracts  is  the  owner  boimd  ?  In  other  words,  to 
what  extent  does  the  authority  of  the  captain  to  contract  for 
the  owner  extend?  He  may  make  generally  contracts  relating 
to  the  ship,  its  seaworthiness  and  freight.  (D.  14,  1,  1,  7.) 
Sometimes  the  authority  of  the  captain  was  defined  by  the 
terms  of  his  orders.  Thus,  if  he  has  authority  only  to  exact 
the  fares  and  freight,  he  cannot  let  out  the  vessel  on  hire ; 
so,  vice  versa,  if  he  has  authority  to  let  the  vessel  simply,  he 
cannot  exact  payment  of  the  fares  and  freight.  He  may  be 
ordered  to  take  only  passengers,  in  which  case  he  cannot 
take  goods ;  or  only  goods,  in  which  case  he  has  no  authority 
to  take  passengers.     (D.  14,  1,  1,  12.) 

Illuetratione. 

Lucius  Utius  made  Stiohus  captain  of  his  ship.  Stichus  borrowed  money,  stating 
in  the  written  acknowledgment  of  debt  that  the  money  was  required  to  repair  the 
■hip.  Can  the  lender  recover  his  money  from  'Htius  without  proof  that  the  money 
was  actually  employed  for  the  purpose  alleged  ?  Afrioanus  says  yes,  if  the  vessel 
required  to  be  repaired.  To  require  the  lender  to  see  the  repairs  executed,  would  be 
asking  him  to  do  the  work  of  the  owner.  It  must  be  observed,  however,  that  the 
owner  cannot  be  liable  for  a  sum  considerably  exceeding  what  is  necessary  for  repair. 
(D.  14,  1,  7.) 

A  captain  borrowed  money  for  necessary  repurs,  but  spent  the  money  without 
doing  anything  for  his  vessel    Is  the  owner  liable  for  the  money  borrowed  ?    If  the 
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captain  obtained  the  loan  on  the  understanding  that  the  money  was  to  be  applied  to 
repair  the  ship,  and  afterwards,  changing  his  mind,  used  it  for  a  different  purpose,  the 
owner  is  liable.  If,  however,  the  captain  from  the  first  intended  to  embezzle  the 
money,  and  there  was  no  express  agreement  that  the  money  should  be  applied  for  the 
ship,  the  owner  is  not  liable.     (D.  14,  1,  1,  9.) 

If  there  is  more  than  one  owner,  each  is  h'able  to  creditors  for  the  whole  debts 
contracted  by  the  captain  (D.  14,  1,  1,  25),  irrespectiye  of  his  share.     (D.  14, 1,  3.) 

The  actio  exerdtoria  fails  to  come  up  to  the  perfect  idea  of 
agency,  in  two  respects ;  (1)  the  creditors  of  the  magister  may 
sue  him  or  the  exercitor  in  their  option.  (D*  14,  1,  1,  17.) 
Thus  the  agent  is  not  irresponsible. 

niustration. 

Titius  has  a  slaye,  Stiehus,  who  is  owner  of  a  ship.  Stichus  appoints  Maevius 
captain.  Oaius  lends  money  to  Maevius.  Oaius  can  sue  Maevius  for  the  amount. 
The  effect  is  that  the  captain  is  to  the  creditor  a  surety  for  the  owner.     (D.  14, 1, 5, 1.) 

(2)  The  exercitor  cannot  sue  the  creditors  of  the  shipmaster, 
but,  as  in  the  case  of  mandate,  has  no  direct  remedy  except  ^ 
against  his  own  agent.  To  this  rule  there  was  but  one  exception. 
To  encourage  the  transport  of  grain,  the  owners  of  vessels 
engaged  in  importing  grain  were  allowed  by  the  Praetor,  in  the 
exercise  of  his  extraordinary  jurisdiction,  to  sue  the  debtors 
of  their  captains.     (D.  14,  1,  1,  18.) 

2.  An  institor  was  an  agent  to  bind  his  principal. 

The  actio  institoria  may  be  brought  when  a  man  has  set  his  slave  over  a 
shop,  or  over  a  business  of  any  sort  as  nuinager,  and  when  some  contract  has 
been  made  with  him  relating  to  the  business  over  which  he  has  been  set  It 
is  called  institoria^  because  persons  set  over  businesses  are  called  institores. 
Those  two  actions,  however  {exerdtoria  and  institoria),  are  duly  given  by  the 
Praetor,  even  if  it  is  a  freeman  or  another's  slave  that  is  set  over  the  shop  or 
business  of  any  sort ;  of  course  because  in  that  case  too  the  same  principle 
of  equity  came  in.    (J.  4,  7, 2  ;  G.  4,  71.) 

If  a  man  is  liable  to  an  actio  exerdtoria  or  institoria,  it  is  held  that  a 
condictio  can  be  brought  against  him  directly;  because  the  contract  is 
understood  to  have  been  made  by  his  orders.    (J.  4,  7,  8.) 

The  term  instUor,  it  is  to  be  remarked,  does  not  correspond  to  exercitor,  but  to 
magitter  navia.  In  the  actio  exerdtoria  the  exercitor  is  the  principal;  but  in  this 
case  the  inttitor  is  the  agent. 

It  was  not  necessary  that  the  agent  should  be  in  a  shop  (D. 
14,  3,  4) :  hawkers  or  pedlars  were  institores  (D.  14, 3,  5, 4) ;  and, 
generally  speaking,  any  person  was  an  institor  who  was  employed 
to  buy  and  sell.  (D.  14,  3,  3.)  Also  persons  in  chargeof  mules 
might  be  institores.  (D.  14,  3,  5,  5.)  To  that  may  be  added  a 
concierge  (insularius).    (D.  14,  3,  5,  1.)    A  person  employed  in 
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lending  out  money,  or  in  cultivating  land  (bailiff),  or  in  manag- 
ing sales  or  letting  of  land,  is  an  institor.     (D.  14,  3,  5,  2.) 

Illttstrations. 

A  shopkeeper  sends  his  slave  abroad  to  buy  stock  for  him.  The  slave  is  an  institor, 
p.  U,  3,  6,  7.) 

A  baker  was  accustomed  to  send  bis  slave  to  a  certain  locality  to  sell  his  bread. 
The  slave,  getting  payment  in  advance,  embezzled  tbe  money.  As  he  was  authorised 
to  receive  payment,  he  is  an  irutUor  for  the  purpose  of  discharging  the  customer. 
(D.  U,  3,  5,  9.) 

A  fuller,  going  from  home,  left  one  of  his  men  in  ch&Tge.  This  man  received 
some  clothes,  and  ran  away  with  them.  Was  the  fuller  responsible  ?  Not  if  the  man 
was  left  as  a  procurator  ;  but  he  was,  if  the  man  was- left  as  an  insHtor  in  charge  of 
the  business.  If  the  fuller  had  himself  told  the  customers  to  trust  his  workmen,  then 
he  is  directly  responsible  on  the  contract  of  hire.     (D.  H,  8,  5,  10.) 

A  steward  or  bailiff  {viUicui)  was  not  regarded  as  inttitor,  because  his  duty  was 
simply  to  take  in  the  crops,  not  to  buy  and  seU.  But  if  he,  as  part  of  his  duty,  also 
buys  and  sells,  he  is  treated  as  agent  for  his  master.     (D.  14,  3,  16.) 

To  what  extent  was  the  piincipal  {dommus)  responsible  for 
Jthe  contracts  of  his  institor  f  Clearly,  only  when  the  contract 
was  within  the  scope  of  the  business  entrusted  to  him.  Thus 
if  a  person  is  employed  only  to  buy,  he  cannot  sell ;  if  only  to 
sell,  he  cannot  buy.     (D.  14,  3,  5,  12.) 

Illu8tratwns. 

Titius  assigned  to  his  slave  Stiehus  a  sum  of  money  to  deal  m  animals.  Titius  is 
responsible  not  only  by  the  actio  insUtorioy  but  for  the  stipulations  of  double  })enalty, 
and  also  for  all  flaws  in  the  things  sold.     (D.  14,  3,  17.) 

Stiehus  sold  oil  for  his  master,  and  took  a  gold  ring  in  earnest  of  the  bargain.  The 
ring  was  not  returned  after  the  sale  was  completed.  The  master  can  be  sued  for  the 
ring,  unless  the  slave  was  forbidden,  to  seU  on  credit,  and  so  had  no  right  to  give 
credit  and  take  earnest     (D.  14,  3,  5,^  15.) 

A  slave  in  a  shop,  not  forbidden  to  borrow  money,  did  so  tabuy  stock  and  pay  the 
rent  of  the  shop.     The  lender  can  recover  the  money  from  his  master..    (IK  1 4, 3,  5, 13.) 

A  slave  empowered  only  to  lend  money,  becomes  surety  for  another'^  debt.  This 
contract  does  not  bind  his  master.     (D.  14,  3,  17,  5.) 

Of  several  principals,  each  is  liable  for  the  whole  debts  of  the  instUor  ;  they  have^ 
^however,  as  against  one  another,  the  rights  of  partners.     (D.  14,  3, 13,  2.) 

The  tnstitoi*  has  some,  but  not  all,  the  marks  of  a  real  agent. 
He  is  one  in  so  far  as  he  must  have  the  authority  of  his  principal. 
Hence  a  notice  in  plain  characters  forbidding  contvacts  to  be 
made  with  the  manager  of  a  shop,  completely  exonerated  the 
owner  of  the  shop.  (D*  14,  3,  11,  2.)  If  the  notice  was  legible 
•and  in  a  place  where  people  generally  saw  it,  creditors  could 
not  plead  that  they  were  imaware  of  it.  (D.  14,  3,  11,  3.) 
But,  in   the  second  place,   was  the   institor  himself  irreapon- 
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Bible !  .  He  cot Jd  be  sued  (D.  14,  3,  7,  1),  and  could  also 
Bue.  This  so  far  answers  the  last  question,  Was  the  principal 
directly  responsible?  That  he  should  be  directly  sued  for  the 
debts  of  his  institor^  was  the  express  object  of  the  Praetorian 
intervention.  Coidd  he  sue  the  debtors  of  his  institor  ?  If  his 
slave  were  the  institor,  there  was  no  difficulty.  If  any  one 
else  were  institor,  the  principal  could  compel  him  to  transfer 
his  action  against  the  debtors.  (D.  14,  3,  1.)  Marcellus,  how- 
ever, said  that  when  a  principal  could  not  avoid  loss  unless  by 
direct  action  against  the  debtor,  such  action  would  be  allowed. 
(D.  14,  3,  2.) 

These  two  actions  {exercitoria  and  institoria)  seem  at  first  to 
have  been  introduced  for  the  benefit  of  masters  of  slaves.  The 
advantage  of  them  was  to  make  the  slave  in  certain  cases  an 
implied  agent,  where  it  would  have  been  impossible  to  prove 
that  the  contract  was  specially  authorised  (quod  jussu)  by  the 
master.  The  master  was  bound  to  pay  the  whole  debt,  and 
could  not  escape  by  surrendering  merely  the  peculiunu  Never- 
theless, it  often  happened  that  in  the  same  circumstances  one 
of  several  actions  might  be  available  to  a  slave's  creditors. 

No  doubt  a  man  that  has  contracted  by  the  master's  orders,  to  whom, 
therefore,  the  actio  exercitoria  or  institoria  is  open,  may  also  bring  an  action 
depeculio  deque  eo  in  rem  domini  verso.  But  it  would  be  the  height  of  folly 
to  pass  by  an  action  in  which  he  can  with  the  greatest  ease  obtain  the  entire 
sum  due  imder  the  contract,  and  to  reduce  himself  to  the  hardship  of  having 
to  prove  that  the  money  has  been  applied  for  the  master's  good,  or  that  the 
slave  has  a  peculium,  and  that  too  so  large  that  he  can  have  the  entire  sum 
paid  him.  A  man,  too,  that  has  the  cLctio  tributoria  open  to  him,  can  equally 
well  bring  an  action  de  peculio  deque  eo  in  rem  verso;  and  sometimes,  certainly, 
it  is  for  his  advantage  to  do  so,  sometimes  to  bring  the  actio  tributoria.  To 
bring  the  latter  may  be  advantageous,  because  in  it  the  master  is  not  pre- 
ferred ;  that  is,  what  is  due  to  him  is  not  deducted,  but  he  is  in  the  same 
legal  position  as  the  rest  of  the  creditors  ;  whereas  in  the  action  de  peculio 
what  is  due  to  the  master  is  first  deducted,  and  the  remainder  is  what  the 
master  is  condemned  to  pay  the  creditor.  It  may  be  an  advantage,  again, 
to  bring  the  actio  de  peculio  because  in  this  action  the  whole  peculium  is 
taken  into  account ;  whereas  in  the  tributoria  that  part  only  is  reckoned 
that  is  employed  in  the  business.  Now  a  man  may  very  well  employ  in 
the  business  a  third  perhaps  of  the  peculium,  or  a  fourth,  or  even  a  mere 
trifle,  and  have  the  greater  part  in  lands  or  bondmen,  or  money  out  at  in- 
terest. According  to  the  advantage  to  be  gained,  therefore,  each  ought  to 
choose  either  this  action  or  that ;  and  undoubtedly  if  a  man  can  prove 
that  the  money  has  been  applied  for  the  master's  good,  he  ought  to  bring 
the  action  de  in  rem  verso.  All  we  have  said  of  slave  and  master  must 
be  understood  also  of  the  son  and  daughter,  grandson  or  granddaughter. 


Digiti 


ized  by  Google 


EXTENSION  OF  INVESTITIVE  FACTS— AGENCY.       441 

and  the  father  or  grandfather  in  whose  potestas  they  are.    (J.  4,  7,  5-6 ; 
G.  4,  74.) 

IV,  It  thus  appears,  that  while  slaves  or  childi-en  mider 
potestas  might  be  agents  to  burden  their  masters  or  fathers 
with  duties,  in  two  cases  only  could  freemen  become  partially 
agents.  The  master  of  a  ship  and  the  manager  of  a  shop  were 
agents  to  the  extent  that  the  persons  with  whom  they  made 
contracts  could  sue  their  principals  directly ;  but  their  agency 
went  no  further.  We  find  that  in  a  very  small  number  of 
cases  an  action  was  given  to  a  principal  after  the  analogy  of 
the  actio  instiioria. 

UtioB,  desirous  of  borrowing  money  from  Sempronius,  sends  Maevius,  who  receives 
the  money,  and  promises  by  stipulation  to  return  it.  In  this  case  Sempronius  may 
sue  Titius,  even  if  Maevius  is  solvent     (D.  14,  8,  19,  pr.) 

Domitian  has  given  a  mandate  to  Demetrian  to  accept  a  loan  from  Titius.  Titius 
can  sue  Domitian  on  the  loan  as  if  Demetrian  were  an  imtitor.     (0.  4,  2,  5,  5.) 

A  proeurtUor  has,  by  order  of  the  owner,  sold  a  house,  and  given  the  usual  promise 
agunst  eviction.  The  buyer  can  sue  the  owner,  after  the  analogy  of  the  actio  intti- 
tcria,  and  so  a  uHlit  ctctio  is  given  to  the  owner  against  the  buyer.  (D.  19,  1,  13,  25.) 
Nevertheless  the  procuraUn'  can  be  sued  by  the  buyer  if  he  pleases.     (D.  8,  8,  67.) 

In  the  two  first  cases  a  question  of  agency  scarcely  arises.  In  both  oases  the  agent 
may  not  improperly  be  regarded  as  a  mere  messenger,  and  the  obligation  on  loan  arose 
from  the  actual  dehvery  and  receipt  of  the  money.  In  the  last  case,  although  a 
procurator  was  not  an  inttUar,  because  a  procurator  is  appointed  for  other  purposes 
than  buying  and  selling,  yet  it  was  not  going  far  to  extend  the  ck^  inttUoria  to  the 
case  where  he  actually  did  buy  or  selL 

The  question  may  now  be  considered,  Did  the  Roman  Law 
ever  come  nearer  to  a  true  doctrine  of  agency  than  in  the 
actiones  exercitoria  and  instito^naf  These  actions  fall  short  of 
true  agency :  (1)  in  respect  that  they  do  not  exonerate  the 
agent  from  liability;  and  (2)  that  although  they  allow  the 
principal  to  be  sued  directly,  they  do  not  enable  him  to  sue 
directly  the  persons  contracting  with  his  agent.  Nevertheless 
it  would  appear  that  this  was  the  nearest  approach  made  by 
the  Romans  to  a  law  of  agency. 

Savigny  contends,  that  while  the  old  law  of  non-representation  was  maintained  in 
regard  to  the  formal  contract  of  itipulatio,  yet  that  in  the  later  Roman  law  agency 
was  umversally  allowed  in  the  non-formal  contracts.  This  view  has  been  vigorously 
disputed  by  the  German  authorities  that  have  followed  Savigny,  and  indeed  appears 
to  be  merely  an  example  of  overstndned  ingenuity  on  the  part  of  that  distinguished 
aathor.  Tlie  passage  upon  which  Savigny  rests  is  as  follows  * :— "Things  may  be 
aoqnired  according  to  either  the  jua  civile  or  the  jus  naturaU,     In  the  former  case  we 

•  £a  quae  civiUter  adquiruntur,  per  eos  qui  in  potatate  nostra  sunt  adquirimus, 
vdtUi  stipulationem :  quod  naturaliter  adquiritur,  sieuti  est  postetsio,  per  quenUibet 
9oUntibu$  nobis  possidere  adquirimus. 
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acquire  them  throagh  persoiiB  in  our  j^oUtUu,  as  by  stipulation ;  in  the  latter,  as  in 
the  case  of  possession,  through  possession  by  any  one  at  our  wish."    (D.  41,  1,  63.) 

At  the  first  blush  this  passage  bears  out  Savigny's  proposition  to  the  utmost  extent 
he  can  desire ;  but  a  fair  consideration  of  the  passage  and  context  shows  that  the 
author  (Modestinus)  had  in  his  eye  the  law  of  property,  and  not  of  contract.  (1.)  This 
passage  occurs  under  the  heading,  "Concerning  the  Acquisition  of  Property,"  not 
under  Contract  (2.)  In  interpreting  such  passages  it  is  safer  to  narrow  the  extent  of 
the  proposition  to  the  examples  cited,  rather  than  to  expand  the  examples  to  the 
breadth  of  the  proposition,  (3.)  There  is  a  perfectly  satisfactory  explanation  of  the 
text.  It  has  been  suggested  that  Modestinus  wrote  moLncvpaJtio^  and  not  ttipulaUOf  as 
the  example  of  acquisition  by  the  Ju$  civile.  If  so,  the  passage  would  be  quite  exact 
and  pertinent  in  respect  of  the  law  of  property.  When,  however,  the  Digest  was 
composed,  the  mancipatia  no  longer  existed,  and  the  only  example  of  civil  aoquisitaoii 
that  Tribonian  could  insert  was  stipidcUio.  This  would  explain  how  one  of  the 
examples  is  taken  from  the  law  of  contract,  and  the  other  from  the  law  of  property. 
(4.)  There  are  passages  in  which  it  is  expressly  laid  down  that  '*  possession  **  is  the 
only  case  where  an  acquisition  may  be  made  by  a  free  person.  ''Possession,"  it  is 
said  by  Diocletian  and  Maximian,  **  is  the  only  exception  to  the  undoubted  rule  of 
law,  that  nothing  can  be  acquired  through  a  free  person  not  subjected  to  another's 
power."*  (C.  4,  27,  1.)  The  passages  (D.  44,  7, 11 ;  D.  60, 17,  73,  4)  may  also  be 
looked  to.  (6.)  If  the  Roman  Law  had  really  attained  to  a  true  conception  of  agency, 
the  fact  must  have  been  patent  in  many  texts.  Agency  is  one  of  the  oonmionest 
instances  of  contract,  and  there  must  have  been  numerous  passages  illustratini^ 
different  phases  of  the  disputes  that  arise  respecting  agency,  if  agency  had  ever  been 
universally  recognised. 

Savigny  thinks  that  the  notion  of  agency  made  its  way  into  the  Roman  Law  throagh 
the  consensual  element  in  the  non-formal  contraets.  Thus  all  the  consensual  oon- 
tracts  could  be  made  by  messenger  {nuntiui),  (D.  18,  1,  1,  2  ;  D.  2,  14,  2,  pr. ;  D. 
29,  2,  25,  4  ;  D.  1 3,  6,  14,  3.)  Savigny  observes  that  it  is  difficult,  if  not  impossible, 
to  distinguish  between  a  "messenger"  in  these  cases  and  a  true  agent.  Suppose  I 
bargain  with  a  horsedealer,  and  refuse  his  price,  but  afterwards,  when  he  has  gone 
away,  send  a  messenger  to  say  that  I  agree  to  the  price,  it  is  obvious  that  I,  and  not 
the  messenger,  will  be  able  to  sue  the  horsedealer  for  the  horse.  Suppose,  again,  I 
send  a  person  to  buy  a  particular  horse,  telling  him  not  to  go  beyond  a  oertain  price, 
is  that  person  an  agent  or  a  messenger  ?  The  answer  to  Savigny  is,  that  although, 
upon  particular  states  of  fact,  a  doubt  may  arise  whether  a  person  is  an  agent»  yet 
that  there  is  a  broad  distinction  betwe^i  a  messenger  inuntius)  and  an  agent.  A 
messenger,  like  a  letter,  is  simply  a  medium  of  commimication ;  he  exercises  no 
judgment  of  his  own,  but  simply  repeats  what  is  told  him.  An  agent,  on  the  other 
hand,  acts  on  his  own  judgment,  of  course  within  the  limits  of  his  instructions.  These 
instructions  may  be  minute  and  precise,  leaving  little  to  the  exercise  of  the  agent's 
judgment,  but  imless  they  do  away  with  the  necessity  of  his  exercising  his  judgment 
altogether,  the  agent  is  distinguishable  from  a  mere  messenger.  This  distinction  is 
clearly  stated  in  a  text  much  relied  on  by  Savigny.  "  Although  it  is  through  a  free 
person  that  I  have  made  this  constUuJtum  with  you,  the  fact  that  we  are  acquiring 
through  a  free  person  will  be  no  hindrance ;  because  he  seems  in  this  case  to  be 
acting  only  as  a  servant."'    (D.  13,  5,  15.)    This  passage  clearly  shows  that  in  the 

'  El  cepta  potsessionis  causa,  per  liherum  pertonam  quae  alteriusjure  nan  est  mbdita, 
nihil  adquiH  po8$e,  indubitaH  juris  est. 

*  Et  licet  libera  persona  sit,  per  quern  tibi  eonstitui,  non  erit  impedimentHm  quod 
per  Hberam  personam  adquvrimus ;  qu4a  ministerium  tantummodo  hoc  cam  praettart 
videtur. 
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Boman  Law  a  distinctioii,  not  to  be  got  over  by  any  ingenioiu  refinement^  was  drawn 
between  the  mere  messenger  and  the  true  agent. 

The  different  fate  of  the  law  of  agency  in  property  and 
contract  is  worthy  of  remark.  Agency  made  its  way  into  the 
law  of  property  through  "  possession,"  and  it  foimd  its  way  into 
possession  from  the  necessity  of  allowing  a  possessor  to  re- 
tain by  another,  as  by  a  tenant.  If  one  could  keep  possession 
by  a  tenant  as  agent,  so  one  could  acquu'e  possession  by  the 
same  means.  Thus  it  was  that  possession,  and  through  it 
property,  could  be  acquired  or  lost  by  an  agent. 

The  history  of  the  law  of  contract  was  widely  different.  The 
law  of  agency  was  created  by  the  Praetor  through  the  expan- 
sion of  a  principle  of  the  jus  civile.  Slaves  and  sons  could 
acquire  for  their  masters  or  fathers  according  to  the  jus  civile, 
and  by  enabling  them  to  bind  their  masters  or  fathers,  the 
Praetor  established  a  law  of  agency  that  was  probably  found  to 
meet  nearly  all  the  necessities  of  the  case.  In  accordance  with 
the  imfailing  tradition  of  Praetorian  innovation,  the  law  of 
agency  never  advanced  far  beyond  the  original  lines.  Freemen 
were  allowed  as  agents  in  respect  of  the  acHones  exercitoria 
and  tnstitorioy  but  beyond  that  the  Praetor  did  not  go.  His 
measiu*es  seem  to  have  been  sufficient  for  the  public  wants, 
and  Justinian  foimd  no  occasion  to  introduce  one  of  those  glit- 
tering generalisations  of  which  he  was  so  fond,  and  by  a 
stroke  of  the  pen  convert  the  contract  of  mandate  into  a  true 
agency.  In  respect,  therefore,  of  agency,  the  Roman  Law  falls 
conspicuously  short  of  the  systems  of  law  prevailing  in  modem 
Europe. 

Fifth — Cases  analogous  to  Agency. 

We  have  now  to  consider  the  effect  of  an  agreement  by  A 
that  B  shall  receive  or  pay  something  to  C,  when  A  has  no 
authority  from  C  to  make  such  a  bargain. 

Further,  a  stipulation  is  void  if  we  stipulate  that  something  shall  be  given 
to  a  man  to  whose  power  we  are  not  subjected.  And  hence  the  question  has 
been  raised,  how  far  a  stipulation  is  valid  in  which  a  man  stipulates  that 
something  shall  be  given  to  himself  and  another  to  whose  power  he  is  not 
subjected.  Our  teachers  think  that  it  is  binding  in  every  point,  and  that 
the  entire  sum  is  due  to  the  stipulator  alone,  just  as  if  he  had  not  added  the 
name  of  an  outsider.  But  the  authorities  of  the  opposing  school  hold  that 
half  only  is  due  him,  and  that  as  regards  the  stranger's  portion  the  stipula- 
tion is  void.  They  cite  the  parallel  case  of  a  legacy  left  to  two  persons 
Per  damnationem.    In  that  case,  if  one  is  wanting,  his  share  is  not  sought 
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for  his  co-legatee,  but  remains  in  the  inheritance  as  not  being  due.     Clearly 
this  is  a  like  case.    (G.  3,  103,  as  restored.) 

If  a  man  undertakes  that  another  shall  give  or  do  anything— as,  for  instance, 
that  Titius  will  give  fivt  aur^i—he  comes  under  no  obligation.  But  he  does 
if  he  undertakes  that  he  will  get  Titius  to  give  them.     (J.  3,  19,  3.) 

If  a  man  stipulates  for  a  person  to  whose  power  he  is  not  subjected,  it  is 
in  vain.  Clearly,  however,  pa>Tnent  can  be  bestowed  even  on  an  outside 
person  ;  as  when  a  man  stipulates  thus—"  Do  you  undertake  to  give  me  or 
Seius  ?"  so  that  the  stipulator  acquires  an  obligation.  To  Seius,  however, 
payment  may  rightly  be  made,  even  against  his  will,  so  that  the  debtor 
comes  to  be  actually  freed  at  law  ;  but  the  other  creditor  will  have  against 
Seius  an  ac^w  mandati.  But  if  a  man  has  stipulated  that  ten  aurei  shall  be 
given  to  himself  and  another  to  whose  power  he  is  not  subjected,  the  stipu- 
lation will  indeed  be  valid ;  but  whether  the  whole  sum  that  was  brought 
into  the  stipulation  is  due,  or  only  half,  has  been  doubted.  It  is  now  held, 
however,  that  not  more  than  half  is  acquired  for  him.  If,  again,  you  have 
stipulated  for  a  person  subjected  to  your  power,  you  acquire  for  yourself ; 
because  your  voice  is  as  your  son's,  just  as  your  son's  is  as  yours  in  those 
things  that  can  be  acquired  for  you.     (J.  3,  19,  4.) 

No  one,  as  has  been  said  above,  can  stipulate  for  another.  For  obliga- 
tions of  this  sort  came  in  to  enable  each  man  to  acquire  for  himself  what  he 
had  an  interest  in.  But  if  the  thing  is  to  be  given  to  another,  the  stipulator 
has  no  interest.  Evidently,  then,  if  one  wishes  to  do  this,  it  will  be  well  for 
him  to  stipulate  for  a  penalty ;  for  then,  unless  all  is  done  that  the  terms  of 
the  stipulation  include,  the  stipulation  begins  to  be  binding  for  a  penalty, 
even  though  it  is  to  be  paid  to  a  man  that  has  no  interest.  For  when  one 
stipulates  for  a  penalty,  no  investigation  of  his  interest  is  made,  but  all  that 
is  asked  is  what  is  the  amount  set  down  in  the  condition  of  the  stipulation. 
If,  then,  a  man  stipulates  that  something  shall  be  given  to  Titius,  it  is  in  vain. 
But  if  he  adds  a  penalty,  "  Unless  you  give  it,  do  you  undertake  to  give  so 
many  aurei  ?^^  then  the  stipulation  begins  to  be  binding.  If,  however,  a  man 
stipulates  for  another  when  he  himself  has  an  interest,  it  is  held  that  the 
stipulation  is  valid.  For  if  he  that  began  to  administer  the  affairs  of  a  pupillus 
as  tutor^  retires  in  favour  of  his  fellow-/j//<7r,  and  stipulates  that  the  property  of 
ih^  pupillus  shall  be  safe, — then,  since  it  is  the  stipulator's  interest  that  what 
he  has  stipulated  for  should  be  done  (since  he  would  himself  have  been  under 
obligation  to  the  pupillus  if  he  managed  affairs  ill),  the  obligation  binds 
him.  If  therefore  a  man  stipulates  that  something  shall  be  given  to  his 
procurator,  the  stipulation  will  come  into  force.  And  so,  too,  if  he  stipulates 
for  his  creditor,  when  he  himself  has  an  interest — to  avoid  bringing  a  penalty 
into  play,  for  instance,  or  having  his  lands  given  in  pledge  sold  off— the 
stipulation  is  valid.  Conversely,  he  that  has  promised  that  another  will 
do  something,  seems  not  to  be  liable  unless  he  has  himself  promised  to  pay 
a  penalty.    (J.  3,  19,  19-21.) 

I  buy  that  farm  for  myself  and  Titius.  The  addition  of  Titius  is  treated  as  sur- 
plusage, and  I  am  entitled  to  the  whole  farm.     (D.  18,  1,  64.) 

Titius  and  ^Saeviu8  jointly  owe  a  sum  to  Gaius.  At  the  request  of  Maevios, 
Gains  agrees  to  release  both  Titius  and  himself.  Afterwards  Maevins  dies,  and 
Titius  becomes  his  heir.  Can  Titius,  as  heir,  claim  the  benefit  of  the  lelease  ?  No, 
because  the  agreement  was  not  made  for  him  as  heir.     (D.  2, 14,  17,  4.) 
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**  Do  yon  promise  for  yoaraelf  and  Titius  your  heir  to  pay  10  aurei  f  "  Titius  i«  one 
of  two  heiis.  He  is  not  obliged  to  pay  the  whole,  for  his  name  is  treated  as  surplusage. 
(D.  45. 1,  66,  1.) 

Sempronius  is  surety  for  Galbus  for  100  aureu  Galbus  makes  a  verbal  agreement 
with  the  creditor  to  release  Sempronius.  Can  Sempronius  plead  that  agreement  if  he 
18  sued  by  the  creditor?  Paul  says  yes.  (D.  2,  14,  27,  1.)  Suppose  Galbus  had 
obtained  a  release  for  himself,  without  mentioning  Sempronius.  Unless  there  was  a 
special  exemption,  Sempronius  is  released  also,  because  otherwise,  if  he  paid,  he  could 
compel  Gralbus  to  repay  him,  who  would  thus  be  no  better  for  hia  release.  (D.  2, 
14,  22.) 

Titius  promises  a  doa  to  Cornelia,  daughter  of  his  filiu^amiliM  Gains.  After- 
wards by  verbal  agreement  he  obtained  a  release  for  himself  and  also  for  Gains.  This 
is  valid  for  Gains,  because  the  agreement  was  made  for  him  in  his  capacity  of  heir  to 
Titius.     (D.  2,  14,  38.) 

Maevius  has  agreed  by  stipulation  to  build  a  house  for  Julius.  Maevius  hires 
Titius  to  build  the  house  for  Julius.  This  is  valid,  because  Maevius  had  an  interest 
under  contract  in  the  execution  of  the  work.     (D.  45,  1,  38,  21.) 

Gains  has  promised  to  Titius,  under  a  penalty,  the  farm  of  Maevius.  Gaius  stipu- 
lates with  Maevius  to  deliver  it  to  Titius.    This  is  valid,     p.  45,  1,  88,  21.) 

The  daughter  of  Titius  died  in  marriage,  and  Titius  agreed  with  her  husband  as 
follows : — One-half  of  the  dowry  to  remain  with  him  as  a  provision  for  the  son  of  the 
marriage  ;  the  other  half  to  go  to  the  grandson  of  Titius,  if  he  were  alive,  otherwise 
to  Julian.  Titius  can  sue  the  husband  for  damages  for  not  giving  the  half  to  Julian. 
(C.  8,  39,  8.) 

Chrysogonus,  a  slave-steward  of  Flavins  Candidus,  wrote  in  the  presence  of  his 
master,  who  signed  the  writing  and  added  his  mark,  that  he  had  received  from  Julius- 
Zoeaa,  agent  for  the  absent  Julius  Quintilianus,  a  loan  of  1000  denarii,  Zosas,  afreed- 
man  of  Quintilian,  and  acting  for  him  in  his  absence,  stipulated  for  the  return  of  the 
loan  to  Quintilian  or  his  heirs  before  the  kalends  of  next  November  ;  Candidus 
promised.  Julius  Zosas  also  stipulated,  In  the  event  of  non-payment,  for  interest — 
pmiwing  8  denarii,  Candidus  promised,  and  subscribed  his  name.  In  this  case  the 
contract  was  void,  because  the  stipulation  was  made  by  Zosas  for  repayment  to  Quin- 
tilian ;  bnt  as  no  name  was  mentioned  for  the  interest,  Zosas  could  sue  for  it,  and  was 
compellable  to  hand  over  the  proceeds  to  Quintilian.  Why  this  result  I  If  there  had 
been  no  stipulation  at  all,  the  agreement  would  have  been  valid.  Whenever  a  loan  is 
made,  with  the  understanding  that  it  is  to  be  returned  to  a  given  person,  whether 
tllat  person  actually  delivered  the  money  or  not,  or  whether  it  was  his  money  or  not, 
in  any  case  he  is  entitled  to  repayment.  This  is  easily  understood,  because  the  duty 
of  the  borrower  arises  from  the  actual  receipt  of  the  money,  and  it  is  perfectly 
immaterial  to  whom  he  is  directed  to  return  it.  But  unluckily,  in  this  case,  the 
equitable  obligation  was  merged  in  the  stipulation.  For  when  a  loan  is  actually 
given,  and  a  stipulation  made  for  its  return,  not  two,  but  only  one  obligation  arises, 
namely,  that  upon  the  stipulation.     (D.  45,  1,  126,  2. ) 

TRANSVESTITIVE  FACTS  {Novatio). 

In  contract,  the  transvestitive  facts  present  a  certain  degree 
of  complication.  There  may  be  a  change  in  the  person  of  the 
creditor,  or  in  the  person  of  the  debtor,  or  in  the  nature  of  the 
obligation.  Suppose  A  owes  B  10  aurei  as  the  price  of  a  horse. 
If  now  B  transfers  to  C  his  right  to  the  10  aurei^  we  have  a 
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change  in  one  of  the  elements,  the  two  others  remaining 
constant.  The  creditor  is  changed,  but  the  debtor  and  the 
debt  remain  the  same.  That  is  one  kind  of  transvestitive 
feet.  If,  again,  A  induces  B  to  accept  D  as  his  debtor  by 
stipulation  instead  of  himself^  we  have  another  kind  of  change. 
A  new  debtor  is  substituted,  and  in  substituting  him  the  debt 
is  turned  into  a  stipulation  from  a  sale.  In  this  case  the 
person  of  the  creditor  alone  remains  constant.  Lastly,  both 
B  and  A  may  remain,  but  the  nature  of  the  obhgation  may  be 
altered;  as  if  B  stipulates  with  A] for  the  10  aurti^  and  so 
merges  the  contract  of  sale  in  the  stipulation. 

These  three  kinds  of  transvestitive  facts  are  thus  named. 
The  substitution  of  a  new  creditor  is  by  cezsio  nominum  vel 
actionum.  The  second  change  has  no  other  name  than  novatio 
(D.  4,  4,  27,  3) ;  but  the  substitution  of  a  new  debtor  has  the 
specific  name  of  expromissio  or  delegatio. 

First — SuBSTiTunoN  OP  New  Creditor  {Cesno 
nominum  vel  actionum). 

Definition. 

The  object  of  a  substitution  of  a  new  creditor  was,  as  fer 
as  possible,  to  turn  mere  debts,  as  well  as  property,  into 
marketable  commodities  that  could  be  bought  and  sold.  The 
Roman  Law  favoured  this  increase  in  the  value  of  rights  arising 
from  contract,  allowing  a  similar  latitude  in  the  transfer  of  a 
mere  action  in  rem  (C.  4,  39,  9),  and  also  of  a  sum  due  by  way 
of  legacy.    (C.  6,  37,  18.) 

Rights  and  Duties. 

A.  Duties  of  Old  Creditor  to  New  Creditor. 

1.  In  the  absence  of  express  agreement,  a  person  selling  a 
right  in  persmiam  (nomen)  must  transfer  all  his  subsidiary  and 
accessory  rights  against  the  debtor.     (D.  18,  4,  23.) 

Illustrations. 

AfiliurfamUuu  owes  a  earn  to  Titios.  Titius  transfers  his  right  to  Gains.  Titins 
must  also  transfer  hb  action  against  the  paterfamiUou,     (D.  18,  4, 14.) 

A  vendor  of  a  nomen  must  transfer  all  mortgages,  even  those  aoquired  after  the 
date  of  the  sale.     (D.  18,  4,  6.) 

2.  In  the  absence  of  express  agreement,  a  vendor  of  a  nomen 
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does  not  warrant  the  solvency  of  the  debtor,  but  only  that  the 
sum  alleged  to  be  due  is  really  due.     (D.  18,  4,  4.) 
B.  Duties  of  Debtor  to  New  Creditor. 

1.  The  new  creditor,  after  giving  notice  of  the  transfer  to 
the  debtor,  can,  and  the  old  creditor  cannot,  sue  the  debtor.  If, 
however,  notice  has  not  been  given,  the  debtor  must  pay  at  the 
suit  of  the  old  creditor,  but  the  old  creditor  in  that  case  must 
transfer  what  he  gains  to  the  new  creditor.  (C.  8,  17,  4 ; 
C.$,42,3.)  , 

2.  The  debtor  can  avail  himself  as  against  the  new  creditor 
of  all  the  defences  he  had  against  the  old  creditor. 

TRANSVESTITIVE  FACTS. 
1.  The  Mode  of  Transfer. 

Obligations,  no  matter  how  contracted,  do  not  admit  of  any  form  of 
transfer.  If  I  wish  what  is  due  to  me  to  become  due  to  you,  I  cannot 
bring  it  about  in  any  of  the  ways  by  which  corporeal  things  are  transferred 
to  another.  But  it  is  necessary  that  by  my  orders  you  should  stipulate  with 
him ;  and  the  result  is,  that  he  is  freed  from  liability  to  me,  and  at  once 
becomes  Uable  to  you.  This  is  called  novaiio  obligationis.  Now,  without 
this  novatio  you  wiU  not  be  able  to  sue  in  your  own  name,  but  must  take 
proceedings,  like  an  attorney  or  procurator  acting  on  my  behalf  (ex persona 
mea),    (G.  2,  38-39.) 

Until  the  time  of  Antoninus  Pius  a  transfer  could  be  effected 
only  by  novatio^  or  by  the  old  creditor  giving  the  new 
creditor  a  mandate  to  sue  the  debtor  in  his  name.  Suppose 
Gains  owed  money  to  Titius,  and  Titius  wished  to  transfer  his 
claim  to  Maevius,  he  gave  Maevius  authority  to  sue  Gains  in 
his  name  (D.  17,  1,  8,  5;  D.  46,  3,  76),  (praestare  vel  mandare 
actiones).  Under  the  formulary  system  this  was  effected  by 
putting  the  name  of  the  transferror  in  pne  part  of  the  formula, 
and  of  the  transferee  in  another;  thus,  **if  it  appear  that  Gains 
owes  Titius  10  aurei,  then  let  the  judex  condemn  Gains  to  pay 
10  aurei  to  Maevius."  (G.  4,  86.)  In  this  case  Maevius  is  called 
attorney  for  himself  (procurator  in  rem  mam).  (D.  2,  14, 13,  1.) 
But  from  the  time  of  Antoninus  Pius  this  circuitous  mode  was 
dispensed  with,  and  Maevius,  the  transferee,  was  allowed  to 
sue  Gains  directly,  and  to  claim  the  debt  as  due  to  himself.  In 
this  case  the  action  brought  was  qualified  as  "  w<t7w,"  that  is,  as 
an  extension  of  the  action  to  a  case  not  strictly  falling  within 
its  purview.     (D.  2, 14,  16 ;  C.  4,  39,  5 ;  C.  4,  39,  7.) 

2.  The  Consent  of  the  Debtor  was  not  required  to  make  the 
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transfer  valid,  nor  was  it  necessary  that  he  should  even  know 
of  the  transfer.     (C.  4,  39,  3.) 

3.  Restrictions  on  Transfer. 

Generally,  there  was  no  impediment  to  a  transfer,  except 
in  the  case  where  the  transfer  was  made  in  order  to  'wtx 
a  debtor  with  a  more  powerful  creditor.  (C.  2,  14,  2.) 
But  Anastasius  introduced  a  'more  eflfective  protection  to 
debtors.  The  evil  that  he  redressed  was  the  sale  of  debts  for 
less  than  their  amount  to  persons  that  made  a  trade  of  haras- 
sing debtors.  He  enacted  that  no  transferee  of  a  debt  should 
recover  more  from  the  debtor  than  he  had  paid  to  the  transfer- 
ror, with  lawful  interest.  The  exception  was  when  coheirs  or 
legatees  divided  debts  among  them,  assigning  to  them  a  value 
in  the  division  below  their  real  amount.  Anastasius  did  not 
interfere  with  transfers  made  by  way  of  gift  (C.  4,  35,  22),  and 
this  opened  the  door  to  evasion.  Part  of  the  debt  was  trans- 
ferred for  a  sum  intended  really  to  be  the  price  of  the  whole, 
and  the  residue  of  the  debt  was  transferred  as  a  gift.  Justinian 
put  a  stop  to  this  evasion  by  enacting  that  if  a  person  meant 
to  transfer  a  debt  as  a  gift,  he  must  give  the  whole,  and  not  a 
part  of  it ;  and  when  anything  was  paid  at  all,  the  transferee  was 
prohibited  from  receiving  any  more.     (C.  4,  35,  23.) 

Second — Merger  (Novatio). 
Merger  is  the  substitution  of  a  new  obligation  for  an  old.^ 

Illustrations. 

GaiuB  gives  Titius  a  loan  of  100  awreif  and  as  part  of  the  transaction  requires 
TitiuB  to  proDuse  the  return  of  the  money  by  stipulation.  Is  this  a  novation  of  the 
loan  by  the  stipulation  ?  If  there  were  no  stipulation,  still  Titius  would  be  bound  to 
restore  the  money  lent  (as  mutuum)  :  is  not  this  equitable  obligation  then  merged  by 
the  subsequent  formal  contract !  Ulpian  and  Pomponius  construe  the  facts  differently. 
They  regu-d  the  stipulation  as  the  principal  obligation,  and  the  payment  of  the  money 
as  merely  the  performance  of  the  tacit  condition  upon  which  the  stipulation  is  made. 
If  an  interval  of  time  elapsed,  and  the  parties  at  first  relied  upon  the  equitable 
obligation  arising  from  the  loan,  then  the  making  of  a  stipulation  would  imdoubtedly 
be  a  novation.     (D.  46,  2,  6,  1  ;  D.  46,  2,  7.) 

A  slave  receives  a  loan  of  5  OAtrei,  and  after  being  manumitted  promises  to  the 
borrower  by  stipulation  to  return  the  5  aureu  This  is  a  novation,  although  the  loan 
created  only  a  natural  obligation  upon  which,  after  mannmiwrion,  the  slave  could  not 
have  been  sued.     (O.  46,  2,  1,  1.) 

'  Novcttio  est  prioris  debiU  in  aliam  (MigaUonem  vd  civUem  vd  naturaUm  tranrfusio 
atque  translatio :  hoc  est,  quum  ex  pruecedenti  cauta  Ua  nova  canttituititr  ui  prior 
perimatw,    (D.  46,  2,  1.) 
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1.  Forms  of  Novation.  Two  contracts,  and  two  only,  had 
the  effect  of  merging  prior  debts,  namely,  stipulation  and  the 
literal  contract  (expensilatio).  As  regards  the  latter,  it  is  suffi- 
cient to  refer  to  Gaius.  (G.  3,  128-130.)  When  it  fell  into 
disuse,  the  stipulation  remained  the  only  contract  by  which 
novation  could  be  made. 

Illustration. 

Maevius  and  Cornelius  enter  into  a  partnership  to  teach  grammar  and  share  the 
profits.  The  agreement  was  concluded  in  writing,  in  these  words:— "The  above- 
mentioned  things,  it  is  agreed,  shall  be  given  and  done,  and  nothing  contrary  to  them ; 
and  if  anything  is  not  done  according  to  this  agreement,  20,000  sesterces  shall  be 
paid. "  This  is  not  a  stipulation,  because  the  words  SpopondU  M,  RogavU  C,  are  not 
added.  There  is,  therefore,  no  novation,  but  each  can  sue  the  other  by  the  action  for 
partnership  {actio  pro  socio).  If  it  had  been  a  stipulation,  the  actio  pro  socio  would 
have  been  merged  in  the  action  on  the  stipulation.     (D.  17,  2,  71.) 

2.  The  stipulation  of  the  identical  subject-matter  of  a  pre- 
vious contract  had  the  effect  of  novation,  only  when  it  was 
intended  to  have  that  effect.  Before  the  time  of  Justinian 
this  question  was  determined  by  certain  legal  presumptions. 
In  some  cases  sach  an  intention  was  inferred;  in  others  the 
presumption  was  rejected. 

If  it  is  the  same  person  with  whom  you  afterwards  stipulate,  novation 
takes  place  only  if  there  is  something  new  in  the  later  stipulation  ;  a  condi- 
tion, perhaps,  or  a  day,  or  a  surety  [or  sponsor]  added  or  withdrawn.  (J.  3, 
29,  3  ;  G.  3,  177.) 

But  what  I  have  said  about  the  sponsor  is  not  a  settled  point ;  for  the 
authorities  of  the  opposite  school  hold  that  to  add  or  withdraw  him  does 
nothing  to  make  a  novation.    (G.  3,  178.) 

Illustrations, 
« 

Gains  stipulates  with  Cornelius  for  a  carriage-road,  and  afterwards  for  a  footpath' 
The  second  stipulation  is  void.  But  if  he  had  stipulated  first  for  a  footpath  (iter), 
and  then  for  a  waggon-road  (actus),  there  would  have  heen  a  noyation.  (D.  46, 
2,  9,  2.) 

Gkdus  stipulates  for  the  Cornelian  farm,  and  afterwards  from  the  same  person 
for  its  value  (qxtanti  fundus  est).  As  the  objects  of  the  first  and  the  second  stipulation 
are  different,  the  one  being  for  a  farm,  the  other  for  its  value,  there  is  no  novation, 
unless  specially  so  intended.     (D.  46,  2,  28.) 

Gains  stipulates  for  a  ship  to  be  built,  and  if  it  be  not  built,  for  100  awreu  If 
ihese  two  terms  are  taken  as  independent  promises,  then,  supposing  the  ship  was  not 
built,  Gaius  could  sue  for  the  penalty,  and  afterwards  for  the  non-performance  of  the 
contract  to  build.  The  second,  however,  is  taken  as  a  novation  of  ,the  first,  and  thus 
the  penalty  is  alone  recoverable.     (D.  44,  7,  44,  6.) 

In  saying  that  if  a  condition  be  added  this  makes  a  novation,  we  must 
be  understood  to  mean  that  this  is  so  if  the  condition  is  fulfilled.    If  it  is 
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not,  but  fails,  then  the  former  obligation  still  continues.    (J-  3>  29,  3 ;  G.  3, 

1 79-) 

But  let  us  see  whether  he  that  brings  an  action  on  that  score  cannot  be 
repelled  by  an  exceptio  of  fraud  or  of  agreement  {J>acH  convenii) ;  whether 
in  fact  this  does  not  seem  to  have  been  done  between  them  on  the  under- 
standing that  the  thing  should  be  demanded 'only  when  the  condition  in  the 
later  stipulation  was  fulfilled.  Servius  Sulpicius,  however,  thought  that 
novation  takes  place  at  once,  even  while  the  condition  is  still  in  suspense, 
and  that  if  the  condition  fails,  no  action  can  be  brought  on  either  ground, 
and  that  thus  the  property  is  lost.  As  the  result  of  this  view  he  also  gave  an 
opinion,  that  if  a  man  stipulates  with  a  slave  for  what  Lucius  Titius  owes 
him,  a  novation  takes  place,  and  the  property  is  lost,  because  no  action 
can  be  brought  against  the  slave.  But  in  both  these  cases  the  law  in 
use  is  different.  For  novation  no  more  takes  place  in  these  cases  than  it 
would  if,  for  a  debt  you  owe  me,  I  were  to  stipulate  with  an  alien  by  the 
word  SPONDES  (Do  you  undertake?),  though  he  can  take  no  part  in  a 
sponsio,    (G.  3, 179.) 

When  the  obligation  merged  is  conditional  or  pos^ned  (tub  eanditione  or  in  (Uem), 
the  obligation  in  which  it  is  merged  is  not  binding  until  the  condition  is  fulfilled  or 
the  day  has  arrived.  (D.  46,  2,  8  ;  D.  46,  2^41,  1.)  So,  on  the  other  hand,  if  the 
obligation  merged  is  unconditional,  and  the  stipulation  is  conditional  or  pos^ned 
(«u6  condUione  or  in  diem)^  no  novation  takes  place  until  the  condition  is  fulfilled  or 
the  time  has  arrived.     (D.  46,  2,  5  ;  D.  46,  2,  8,  1 ;  D.  46,  2,  14.) 

The  ancients  agreed  that  novation  took  place  when  that  was  the  intention 
of  the  parties  in  entering  into  the  second  obligation.  It  was  thus  doubtful 
when  they  did  so  with  that  intention,  and  certain  presumptions  on  this  point 
were  accordingly  brought  in  at  various  times  and  in  various  cases.  For  this 
reason  our  constitution  was  issued,  which  determined  most  dearly  that 
novation  took  place  only  if  it  was  expressly  declared  by  the  contracting 
parties  that  this  was  the  aim  of  their  agreement.  But  if  not,  then  both  the 
original  obligation  remains  and  the  second  comes  in  besides ;  so  that  an 
obligation  remains  on  two  grounds,  as  our  constitution  decides,  and  as  may 
be  more  clearly  learned  by  reading  it.    (J.  3,  29,  3  A.) 

This  constitution  applies  to  ddegatio  or  expromissio  as  well  as  to  merger,  . 

Third— Substitution  op  a  New  Debtor.— iVoua^to,  Delegatio, 
ExpromUsioy  Intercession 

Delegatio  is  when  a  debtor  gives  a  creditor  a  new  debtor  to 
take  his  place.  It  also  applies  to  a  simultaneous  change  of 
debtor  and  creditor,  the  cause  of  obligation  alone  remaining 
the  same.  Thus  it  is  delegation  when  a  debtor  of  B,  by  the 
order  of  B,  gives  C  as  debtor  to  D.     (D.  46,  2,  11,  pr.) 

Further,  novation  takes  away 'an  obligation,  as  when  you  are  in  fiebt  to 
Seius,  and  he  stipulates  with  Titius  for  payment.  For  when  a  new  person 
comes  in  a  new  obligation  arises,  and  the  first  obligation  is  taken  away  and 
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passes  into  the  latter,— so  much  so,  that  sometimes,  even  although  the  later 
stipulation  is  useless,  the  first  is  taken  away  by  the  legal  effect  of  novation. 
For  instance,  if  Titius  stipulates  with  a  pupillus^  acting  without  authority 
from  his  tutor^  for  payment  of  your  debt  to  him,  in  that  case  the  property  is 
lost  For  the  former  debtor  is  freed,  and  the  later  obligation  is  no  obligation 
at  alL  But  the  rule  of  law  is  not  the  same  if  a  man  stipulates  with  a  slave ; 
for  then  the  earlier  debtor  remains  bound,  just  as  if  no  stipulation  had  after- 
wards been  made.    (J.  3,  29,  3  ;  G.  3,  176.) 

B  owes  money  to  A,  and  C  to  B.  B  delegates  C  to  A.  The 
effects  are,  (1)  B  is  released  from  his  debt  to  A;  (2)  C  is 
released  from  his  debt  to  B  (C.  8,  42,  3) ;  (3)  C  is  debtor  to 
A  in  place  of  B. 

Illustrations. 

A  owes  6  money.  A  fraadolently  indaces  C  to  become  debtor  to  B  in  his  stead, 
and  accordingly  C  makes  the  necessarj  stipulation.  C  cannot  plead  the  fraad  com- 
mitted by  A  when  sued  by  B.     (D.  44,  4,  4,  20.) 

A  owes  money  to  B.  C  owes  money  to  A,  but  can  defeat  A  by  a  defence  of  fraud. 
C,  however,  allows  himself  to  be  delegated  to  B  in  place  of  A  C  cannot  resist  the 
action  of  B,  even  if  he  allowed  himself  to  be  delegated  by  mistake.     (D.  46,  2,  12.) 

•  A  owes  B  money.  C  owes  A  nothing,  but  wishing  to  oblige  him,  becomes  his 
delegate  by  stipulation.  B  sues  G.  Can  C,  inasmuch  as  his  intervention  is  gratuitous, 
plead  thbt  he  ought  not  to  be  compelled  to  pay  more  than  he  can  afford  {ut  qtuUentu 
facert  poteit  condemnetur)  t  No,  although  he  could  so  defend  himself  as  against  A 
(D.  46,  2,  88.) 

A  thinks  he  owes  money  to  B,  but  does  not.  C  thinks  he  owes  money  to  A,  but 
does  not  C,  by  the  order  of  A,  promises  to  pay  to  B  the  sum  A  thought  he  owed 
him.  In  this  case  B  cannot  compel  C  to  pay,  but  must  on  demand  give  him  a 
formal  release  from  the  stipulation.     (D.  89,  5,  2,  4  ;  D.  44,  4,  7,  pr.) 

A  owes  money  to  B.  G  thinks  he  owes  money  to  A,  but  does  not.  C  U  delegated 
to  B  as  a  debtor  of  A  Can  C  refuse  to  pay  B !  No  j  his  only  remedy  \b  against  A 
for  the  money  as  paid  by  mistake.     (D.  46,  2,  18.) 

1.  Novation  or  delegation  was  made  either  by  stipulation  or 
(when  it  existed)  hj  expemilatio.    (D.  46,  2,  11,  1 ;  D.  13,  5,  24.) 

Illustrations. 

Titius  owes  money  to  Seius,  and  Maevius  to  Titius.  Titius,  being  pressed  by  Seius, 
gives  him  a  mandate  to  sue  Maevius.  Until  Seius  sues  Maevius,  or  accepts  payment 
of  part  of  the  debt  from  him,  or  informs  him  of  the  mandate,  there  is  nothing  to  hinder 
Titius  from  suing  Maevius.  But  if  Maevius  is  delegated  by  stipulation  to  Seius, 
Titius  is  at  once  released  from  Seius,  whether  Seius  receives  anything  from  Maevius 
or  not.     (C.  8,  42,  8.) 

Titius  asks  Sempronius,  ''  Do  you  promise  to  pay  me  what  Gains  and  Seius  owe 
me ! "  The  debt  of  Gaius  is  quite  unconnected  with  the  debt  of  Seius.  But,  never- 
theless, the  effect  of  the  stipulation  is  to  relieve  Gaius  and  Seius,  and  put  Sempronius 
in  their  pUce.     (D.  46,  2,  84,  2  ;  D.  46,  2,  82.) 

2.  Although  the  consent  of  a  debtor  was  not  necessary  in 
the  cession  of  actions,  the  consent  of  the  creditor  was  essential 
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to  delegation.  (C.  8,  42,  1.)  {Nee  creditoris  creditori  quiaquam 
invitus  delegari  potest)  (C.  8,  42,  6.)  The  reason  is  manifest. 
If  a  new  debtor  could  be  substituted  without  the  consent  of  the 
creditor,  an  insolvent  might  be  foisted  upon  him. 

3.  There  must  be  an  intention  to  make  a  novation. 

Illustrations. 

G.\iu8  is  a  creditor  of  'HtitiB  for  10,  and  of  Seiua  for  15  awrei.  He  stipulates  with 
Attius,  who  promises  to  pay  what  either  Titius  or  Seius  owes  him.  Paul  says  this  is 
a  novation  of  both  debts.  (D.  46,  2,  32,  pr.)  Maroellus  held  that  the  stipulation 
liberated  neither  Titius  nor  Seius,  but  that  Attius  could  choose  for  which  he  would 
pay,  and  so  determine  who  should  be  released.  (D.  46,  2,  8,  4. )  Celsus,  who  so  far 
agrees  with  Marcellus,  put  it,  however,  on  the  right  footing.  He  says  if  the  intention 
was,  as  the  words  seem  to  express,  to  give  Attius  "  choice,"  there  is  no  novation  ;  but 
if  the  understanding  was  that  Attius  was  to  pay  for  both,  then  both  are  at  once 
released.     (D.  46,  2,  26.) 

Gains  promises  a  dowiy  to  Titia,  the  wife  of  Maevius.  Afterwards  Sempronius,  by 
stipulation  with  Maevius,  promises  a  dowry.  Gains  is  relieved,  and  Semproniua 
becomes  bound  by  the  stipulation.  The  presumption  is  against  any  intention  to 
double  the  dowry  of  Titia.  If  another  pays  my  debt,  he  releases  me,  if  such  was  his 
intention  ;  if  not,  he  becomes  a  surety,  and  releases  me  only  by  payment.  (D.  46» 
2,  8.  5.) 

Calpumius  stipulates  with  Telemadms  for  the  farm  of  Sempronius,  and  afterwards 
with  Licinius  for  the  same  farm,  reserving  the  usufruct  to  Licinius.  This  is  not  a 
novation,  but  if  Licinius  delivers  the  farm,  keeping  the  usufruct,  Telemachus  must 
give  the  usufruct.  If  Telemachus  gives  the  farm,  Licinius  is  released.  (D.  45, 
1,56,7.) 

4.  In  expromissio  the  same  rules  apply  as  in  merger,  when 
either  contract  is  conditional  or  postponed.  (D.  46,  2,  14,  1 ; 
D.  46,  2,  5;  D.  46,  2,  8,  1.) 

DIVESTITIVE  FACTS. 
The  divestitive  facts  of  contract  may  be  grouped  in  five 
classes.  The  first  class  is  "  Actual  Performance,  or  its  Equiva^ 
lents."  The  second  class  consists  of  the  modes  of  "  Release : " 
the  debtor  has  not  performed  his  duty,  but  the  creditor  waive* 
his  right.  The  third  group  is  Prescription,  or  the  extinction  of 
obligations  by  lapse  of  time.  The  fourth  class  is  **  Con/two," 
or  the  extinction  of  an  obligation  when  creditor  and  debtor 
become  one  and  the  same  person.  This  mode  occurred  in 
inheritance.  Lastly,  an  obligation  was  extinguished  when  an 
action  was  brought  to  enforce  it  {litis  contestatio). 

First— Actual  Performance  and  its  Equivalents  (Solutio). 
I.  Actual  Performance  {Solutio). 

Every  obligation  may  be  removed  by  the  discharge  of  what  is  due,  or,  if 
the  creditor  consents,  of  something  else  in  its  room.    [But  it  is  a  question 
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in  this  case  whether  (as  our  teachers  hold)  the  debtor  is  legally  freed ;  or 
whether  (according  to  the  view  taken  by  the  authorities  of  the  opposing 
school)  he  is  still  legally  bound  as  before,  but  ought  to  defend  himself  against 
the  claim  by  an  exceptio  dolt  ma/t.]  It  matters  nothihg  who  discharges  it, 
whether  the  debtor,  or  some  one  else  for  him  ;  for  he  is  freed  even  if  some 
one  else  discharges  it,  and  that  whether  the  debtor  knew  it  or  not,  and  even 
if  it  was  done  against  his  will.  Again,  if  the  principal  discharges  it,  those 
that  came  in  on  his  behalf  are  thereby  freed.  Conversely,  if  the  surety  dis- 
charges the  obligation,  not  only  is  he  himself  freed,  but  his  principal  as  well. 
(J.  3,  29,  pr. ;  G.  3,  168.) 

(I.)  Payment  op  Whole  Debt. 

The  term  "  solutio  "  ia  sometimes  used  in  a  larger  sense,  not 
merely  as  equivalent  to  actual  performance  (D.  50,  16,  176), 
but  to  every  divestitive  fact  (liberatio).  (D.  50,  16,  47  ;  D.  46, 
3,  54.)  The  following  points  in  regard  to  Actual  Performance 
deserve  special  notice. 

1.  Generally,  what  amounts  to  or  falls  short  of  performance. 

1**.  When  the  promise  is  of  personal  service,  performance  by 
another  than  the  promiser  is  not  performance.  Thus,  if  one 
has  promised  with  his  own  labour  to  build  a  house,  or  make  a 
boat,  or  the  like,  and  has  a  surety,  performance  of  the  work  by 
the  surety,  without  the  consent  of  the  stipulator,  does  not 
acquit  the  promiser.     (D,  46,  3,  31,  pr.) 

2**.  When  the  contract  is  for  delivery  of  the  ownership  of  a 
thing,  the  promiser  cannot  obtain  release  by  delivering  some- 
thing that  cannot  be  the  undisputed  property  of  the  receiver. 
(D.  50,  17,  167.)  A  creditor  is  entitled  to  the  very  thing 
promised,  and  is  not  bound  to  accept  what  the  debtor  may 
think  a  fair  equivalent.  (D.  46,  3,  99.)  An  exception  was 
introduced  by  Justinian.  In  certain  cases  a  creditor  was 
required  to  take  land,  in  payment  of  his  debt,  at  a  fair  price, 
unless  he  could  find  a  purchaser  for  it.    (Nov.  4,  3.) 

Illustrations. 

A  lender  is  not  bound  to  accept  in  lieu  of  payment  a  debt  due  to  the  borrower  by 
another  person.  (C.  8,  48,  16.)  If  the  lender,  however,  oonsents,  the  borrower  is 
lel^Mod.     (C.  8,  48,  17.) 

Gains  promised  Titius  gold,  and  paid  him  in  bronze.  Gaius  is  not  discharged, 
but  he  is  not  bound  to  give  Titius  the  gold,  unless  Titius  is  willing  to  give  him  back 
the  bronze.     (D.  46,  3,  50.) 

Gains  has  promised  by  stipulation  either  Stiohns  or  Pamphilus.  In  a  fit  of  passion 
he  wounds  Stichus.  The  stipulator  is  not  obliged  to  take  SStichua,  but  may  insist  upon 
obtaining  Pamphilus.     (D.  46,  8,  38,  1.) 

Sempronius  has  agreed  to  give  Eros  to  Titius,  but  Eros  is  hypothecated  to  Maevius 
for  5  aurei.    Titius  receives  Eros  in  ignorance  of  the  hypothec.    Can  he,  on  finding  it 
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out,  sue  Sempronius  ?  Tea,  because  Sempronius  has  not  performed  his  contract. 
(D.  46,  8,  20.) 

Gaius  owes  Maevius  10  awr^.  Maevius  agrees  to  accept  Arethusa  in  payment 
Titius  has,  unknown  to  Maevius,  a  usufruct  of  Arethusa.  Maevius  can  sue  Gaius  for 
the  10  aurti  without  waiting  until  Titius  actually  claims  his  usufruct     (D.  46,  3,  69.) 

Gaius  agrees  to  give  Titius  the  slave  Stichus,  the  property  of  Maevius.  Titius 
acquires  the  ownership  of  Stichus  by  tisucapio.    Gaius  is  released.     (D.  46,  3,  60. ) 

Julius  has  by  stipulation  promised  to  give  Pamphilus,  who  belongs  to  Sempronius. 
Sempronius  dies,  leaving  to  Pamphilus  his  freedom  conditionally.  Julius  delivers 
Pamphilus.  Is  this  a  valid  discharge,  when  Pamphilus,  on  the  happening  of  the  con- 
dition, acquires  his  freedom  t  Yes,  because  in  this  case,  if  Pamphilus  had  been  freed 
(as  will  be  seen  presently),  Julius  would  have  been  released.  (D.  46,  3,  88 ;  D.  40, 
7,9,2.) 

Julius  promises  a  slave.  He  gives  Stichus  a  ttatultber.  This  is  not  a  good  dis- 
charge (D.  46,  8,  72,  5) ;  and  the  creditor,  without  waiting  for  the  enfranchisement  of 
Stichus,  can  sue  Julius.     (D.  46,  8,  88,  8.) 

2.  As  stated  in  the  text,  payment  may  be  made  by  a  stran- 
ger without  the  consent  or  knowledge,  and  even  against  the 
wishes,  of  the  debtor.  This  is  an  example  of  the  principle 
that  without  a  man's  consent  one  may  enrich  but  not  impoverish 
him.  (D.  46,  3,  23  ;  D.  46,  3,  53 ;  D.  3,  5,  39.)  The  payment, 
however,  must  be  in  the  name  and  on  account  of  the  debtor. 
(D.46,  3,  17.) 

3.  Who  can  accept  payment,  and  give  a  valid  discharge  f 
Throwing  out  of  account  the  case  of  tutores,  curators,  and  the 

like,  we  may  say  generally  that  only  the  creditor,  or,  if  the  cre- 
ditor is  dead,  his  heirs,  or  some  person  authorised  by  them,  can 
accept  payment  (D.  50,  17,  180),  imless  in  the  contract  the 
name  of  some  other  has  been  specially  inserted,  to  whom  pay- 
ment could  be  made.     (D.  46,  3,  12,  1.) 

niustrations. 

A  procurator —that  is  to  say,  a  person  specially  authorised  to  accept  payment^  or 
one  to  whom  the  entire  afikirs  of  another  have  been  entrusted— can  give  a  valid  dis- 
charge (D.  46,  8,  12,  pr.),  but  not  a  person  engaged  simply  to  conduct  a  lawsuit. 
(D.  46,  8,  86.) 

Qaius  requests  Titius  his  debtor  to  pay  the  amount  of  his  debt  to  Seia,  the  wife  of 
Qaius,  intending  to  make  her  a  gift  of  the  amount.  Although  Seia,  in  consequence 
of  the  rule  prohibiting  gifts  between  husband  and  wife,  did  not  become  owner  of  the 
money,  still  Titius  was  released.     (D.  24, 1,  26.) 

Lucius  Titius  had  a  claim  against  Seius  for  400  aurd  on  2  chirographa  ;  one  for  100, 
and  the  other  for  800.  Titius  wrote  to  Seius  asking  him  to  send  the  amount  of  one  of 
the  chirographa  (for  100)  by  Maevius  and  Septicius.  Seius  sent  by  them  also  the  800 
due  on  the  other  chirographum,  Seius  is  discharged  for  the  100,  but  not  for  the  800, 
unless  Titius  actually  receives  the  money  or  ratifies  the  payment.     (D.  46,  8,  89,  1.) 

Maevius  stipulates  for  1 0  aurei  or  a  slave  to  be  given  to  Titius.  If  a  slave  is 
given  to  Titius,  the  promiser  is  released  ;  but  until  that  is  done,  Maevius  can  sue  him 
for  the  10  aurd,  (D.  46,  8,  84,  2.)  Titius  cannot  sue  for  the  slave,  neither  can 
he  release  the  promiser,  except  by  actually  receiving  the  slave  promised.     (D.  46» 
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8.  10.)  Nor  can  payment  le  made  to  the  heirs  of  Tithis.  (D.  46,  8,  81  ; 
D.  45, 1,  55.) 

Julius  stipulates  for  the  payment  of  10  aurei  to  himself  or  to  Stichus,  the  slave  of 
Sempronins.  Payment  may  be  made  to  Stichus,  but  not  to  Sempronius,  who  cannot 
^ye  a  valid  dischai^.     Only  the  person  named  can  accept  payment.     (D.  46,  3,  9.) 

A  stipulation  to  give  10  awrei  to  A  (the  stipulator) ,  or  to  B,  if  a  certain  event 
Happens,  is  good  ;  so  that,  if  the  event  happens,  B  as  well  as  A  can  give  a  valid  discharge. 
(X>.  46,  8,  98,  4.)  But  a  stipulation  to  give  10  aurei  to  A  (the  ttipulator),  if  a  certain 
event  happens,  or  10  aurei  to  B,  is  void,  imless  the  event  happens.  If  it  does,  either 
A  or  B  can  receive  payment ;  if  it  does  not,  neither  can.    (D.  45, 1,  141,  7.) 

"  If  my  ship  comes  from  Africa  within  three  months,  will  you  give  me  or  Titius 
100  aurei  f  "  Here  the  condition  is  ascribed  to  both,  and  if  it  is  fulfilled,  either  can 
give  a  valid  discharge  for  the  money.     (D,  45,  1, 141,  7.) 

(II.)  Payment  op  Part  op  the  Debt. 
Could  a  creditor  be  compelled  to  accept  a  part  only,  and  not 
the  whole  of  his  debt  ?  This  question,  we  are  told,  gave  rise 
to  a  difference  of  opinion,  but  it  was  held  to  be  in  the  jurisdic- 
tion of  the  Praetor  to  diminish  lawsuits,  by  requiring  creditors 
to  accept  part  as  a  discharge  of  part,  of  course  not  of  the  whole 
of  the  obligation.     (D.  12,  1,  21.) 

(III.)  Apportionment  op  Payment  among  Several  Debts. 

When  the  same  debtor  owes  to  the  same  creditor  more  than 
one  sum,  and  pays  less  than  the  whole  amoimt  due,  which 
debt  is  wiped  off,  or  are  all  the  debts  •  diminished  pari  passu  f 
The  following  are  the  chief  rules  for  determining  this  question. 

Rule  I. — The  debtor  may  at  the  time  of  payment  state 
which  debt  he  intends  to  discharge.  If  he  does  not  do  so,  the 
creditor  may  apply  the  payment  to  whichever  debt  he  pleases. 
(C.  8,  43,  1.)  Bat  if  the  creditor  makes  election,  he  must  apply 
the  payment  to  the  debt,  that,  if  he  were  himself  debtor,  he 
would  wish  to  have  discharged.     (D.  46,  3,  1.) 

Illustrations.' 

A  is  creditor  of  B  for  two  different  Bxuns.  For  one  sum  G  has  become  surety,  for 
the  other  D.  B  pays  a  sum  to  A.  A  can  apply  it  to  wipe  off  the  debt  for  which  C 
18  surety,  or  for  which  D  w  surety,  whichever  he  pleases.     (D.  46,  8,  6, 1.) 

A  dispute  arose  between  Titius  and  Gains  as  to  interest  for  a  sum  lent  by  the 
former  to  the  latter.  Gaiua  paid  a  certain  amount,  saying  it  was  for  reduction  of  the 
principal,  but  Utius  held  it  to  be  merely  in  payment  of  interest  When  the  cause  was 
tried,  the  Court  held  that  the  money  paid  by  Gains  for  interest  could  not  be  recovered, 
but  that  no  interest  could  in  future  be  exacted.  The  question  then  came  to  be  whether 
the  amount  pud  by  Gains  was  for  interest  or  principal.  It  was  held  to  be  part  of 
the  principal,  because  Gains  had  paid  it  as  such.     (D.  46,  3,  102,  1.) 

Titius  owed  Maevius  20  awrei,  about  which  there  was  no  dispute,  and  30  aurei  if 
the  risk  of  a  slave  who  was  killed  attached  to  him.  Titius  paid  15  aurei  without 
saying  which  debt  he  desired  to  have  discharged.  Maevius  must  apply  it  to  the 
discharge  of  the  amount  not  in  dispute.     (D.  46,  8,  1.) 
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OomeliuB  owed  Julius  10  ottrei,  the  price  of  a  young  slave,  and  he  had  also  promised, 
without  stipulation,  to  make  Julius  a  present  of  5  aum.  Cornelius  paid  5  aures 
without  saying  it  was  in  part  payment  of  the  price  of  the  slave.  Could  Julius  apply 
it  to  discharge  the  promise  of  5  awrti  t  Prior  to  Justinian  such  a  promise  could  not 
be  enforced,  but  Uie  money,  if  paid,  could  not  be  recovered.  Could,  then,  Julius 
apply  the  money  in  payment  of  the  present  ?  No,  because  he  was  bound  to  apply 
it  to  the  discharge  of  the  debt  that  the  debtor  would  wish  to  see  released.  (D,  46, 
8,  94,  8.) 

Rule  II. — ^If  neither  party  has  specifically  assigned  the  pay- 
ment to  any  debt,  and  if  tiie  debtor  is  in  arrear  for  interest, 
the  interest  must  first  be  paid  oflF;  but  as  between  principal 
debts,  that  is  to  be  discharged  which  is  most  onerous  for  the 
debtor.    (C.  8,  43,  1.) 

Illustrations. 

Titius  accepted  a  loan,  and  promised  interest  at  5  per  cent.,  at  which  rate  he  paid 
for  a  few  years.  Afterwards  by  mistake  he  paid  at  the  higher  rate  of  6  per  cent. 
Could  the  excess  padd  as  interest  be  applied  to  reduce  the  principal  debt  ?  Yea,  if 
paid  by  mistake.     (D.  46,  3, 102,  8.) 

Titius  has  made  several  contracts  with  Seius.  Under  some  of  the  contracts  Titius 
has  already  become  debtor  to  Seius ;  under  others  he  will  be  debtor  for  given  amounts 
within  a  certain  time  ;  while  others  are  conditional,  and  it  is  uncertain  whether  they 
will  ever  take  effect.  If  Titius  pays  anjrthing,  it  must  be  applied  first  to  the  sums 
already  accrued  due,  and  next  to  those  certain  to  be  due,  but  not  yet  matured.  (D.  46, 
8,8,1;  D.  46,8,108.) 

Gaius  owed  Serapronius  20  aurei  for  a  horse.  He  also  owed  him  15  aurei  that  had 
been  deposited  with  him  for  safe  custody,  and  which  he  had,  by  gross  negligence,  lost. 
Gains  paid  20  aurei.  It  must  be  applied  as  to  15  aurei,  to  pay  the  deposit,  for  non- 
payment of  whi^  Oaius  is  exposed  to  infamy.     (D,  46,  8,  7.) 

Maevius  owes  (Titius  .10<  aurei,  and  20  aurei  on  a  contract  secured  by  a  pledge.  He 
pays  10  aurei.  In  the  absence  of  any  statement  by  Maevius,  he  is  imderstood  to 
discharge  the  secured  debt,  and  thereby  partly  relieve  his  property.     (D.  46,  3,  5,  pr.) 

Galbus  ow«s  Cornelius  100  aurei ;  he  is  also  surety  for  Titius  to  Cornelius  for  80 
aurei.  Galbus  pays  50  aurei.  It  must  be  employed  to  reduce  his  own  debt,  not  the 
sum  for  which  he  is  only  surety.     (D.  46,  3,  4  ;  D.  46,  8,  97,  pr. ) 

A  is  surety  to  D  in  behalf  of  B  for  10,  and  of  C  for  20  aurei.  A  pays  D  10  aurei. 
Whose  debt  is  it  to  be  applied  to  ?  If  A  has  said  nothing,  it  is  to  be  taken  in  discharge 
of  the  debt  of  longest  standing.     {D.  46,  3,  24.) 

Receipts  {Apochae). 

A  written  acknowledgment  of  payment  of  debt  (apocha)  was 
not  conclusive,  but  was  binding  only  in  respect  of  the  sum 
actually  received.  (C.  8,  43,  6.)  It  was,  however,  esteemed 
a  more  unequivocal  evidence  of  payment  than  the  restoration  of 
a  chirograph,  or  written  obligation  to  the  debtor.    (C.  8, 43, 14.) 

II. — Tender  {Oblatio;  Depositio  et  Obsignatio), 
A  distinction  existed  between  a  mmple  offer  to  pay  (oblatio) 
and  a  formal  tender.    The  latter  was  made  by  depositing  the 
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money  due  in  a  sealed  bag  {depositio  et  obsignation  either  in  a 
temple,  or  in  some  place  by  order  of  a  court.  (C.  8,  43,  9 ;  C. 
4,  32, 19.)  From  certain  passages  it  might  be  inferred  that  a 
formal  tender  or  deposit  was  unnecessary.  (C.  4,  32,  6 ;  D. 
45,  1,  122,  5.)  Other  passages  seem  to  deny  any  eflfect  to  such 
ofifer  unless  followed  by  formal  deposit.  (D.  26,  7,  28,  1.)  A 
reconciliation  is  suggested  to  this  eflFect,  that  an  informal  offer 
is  a  discharge  of  the  debt,  and  stops  the  currency  of  interest, 
when  interest  restdts  from  the  delay  (mora)  of  the  debtor ;  but 
that  the  accessories  of  the  debt,  pledges,  interest  due  by 
agreement,  &c.,  were  not  relectsed  without  the  formal  tender. 
(C.  4,  32,  9.) 

lllustratiotis, 

'ntiiis  promised  Dama  or  Eros.  Titius  oflfered  to  deliver  Eros,  but  the  tHpulator 
delayed  acceptance.  Then  Eros  died.  Titius  was  not  obliged  to  deliver  Dama, 
because  it  was  not  his  fault  that  the  stipulator  did  not  take  Eros.     (D.  45,  1,  105.) 

Gains  owed  Ck>melius  10  aurn,  and  visited  him  with  the  money  in  order  to  pay  him. 
Cornelius,  without  any  good  reason,  refused  to  take  it,  and  Gains,  taking  home  the 
money,  accidentally  lost  it  Gains  could  not  be  compelled  to  pay  the  10  aurei, 
(D.  46,  8,  72.  pr.) 

A  tutor  who  offers  and  deposits,  under  seal,  the  amount  he  owes,  is  released  from 
the  obligation  to  pay  interest     (D.  22,  1,  1,  3.) 

When  money  had  been  so  deposited  the  debtor  was  released, 
and  the  remedy  of  the  creditor  was  only  against  the  person 
with  whom  the  deposit  was  made  in  order  to  recover  what  had 
been  deposited. 

ni. — iMPossmiLnY  OP  Performance  is  occasionally  equiva- 
lent TO  ACTUAL  Performance.    (Interitus  ret.) 

A  promise  to  do  that  which  was  from  the  first  impossible,  is 
void ;  is  it  also  void  if  the  thing  becomes  impossible  only  after 
the  promise  is  madet  Here  we  do  not  speak  of  the  inability 
of  a  particular  man  to  do  what  he  promised,  as  if  he  becomes 
insolvent,  but  the  impossibility  of  any  one  doing  what  has  been 
promised.  (C.  4,  2,  11.)  When  the  impossibility  has  arisen 
from  no  fault  of  the  promiser,  as  when  he  has  agreed  to  deliver 
a  thing,  and  the  thing  perishes,  generally  he  is  discharged. 

Ultistrations. 

Titios  promises  to  Gains,  by  stipulation,  so  many  coins  contained  in  a  particular 
chest.  Owing  to  no  fault  of  Titius  the  chest  and  money  are  lost.  Titius  is  not 
obliged  to  pay  an  amount  equal  to  the  sum  lost.     (D.  45,  1,  87.) 

Stichus  is  promised  to  Maeyios  by  Seius.    Stiohus  dies.    Is  Seius  released  ?    If  it 
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was  not  the  fault  of  Seius  that  Stichus  died,  he  is  released.  (D.  45,  1,  33.)  If  the 
sla^e,  however,  had  been  asked  for  by  Maevios,  and  refused,  or  if  Seius  killed  him 
without  a  reasonable  excuse,  he  must  pay  the  value  of  Stichus.  (D.  45,  1,  23 ; 
D.  45,  1,  96.) 

Titius  promises  Arethusa  to  Gains.     Arethusa  Is  manumitted.     Is  Titius  released 
Not  if  Arethusa  belonged  to  Titius.     But  if  Arethusa  did  not  belong  to  Titius,  and 
the'  manumission  was  not  due  to  his  fraud  or  fault,  Titius  is  no  longer  bound. 
(D.  45,  1,  51.) 

^laevius  promises  Eros  to  Sempronins.  Eros  is  taken  captive.  Is  Maevius 
released?  If  Eros  did  not  belong  to  him,  certainly.  If  Eros  did,  then  it  would 
appear  that  Maevius  was  bound  only  in  case  Eros  was  recovered,  or  again  fell  under 
his  control     (D.  46,  8,  98,  8.) 

Grains  promised  Pamphilus  to  Ck>melius.  Gaius  did  not  give  Pamphilus,  and 
compelled  Cornelius  to  resort  to  legal  proceedings,  pending  which  Pamphilus  died. 
Gaius,  in  compelling  Cornelius  to  take  legal  proceedings,  is  guilty  of  undue  delay, 
and  must  pay  the  value  of  Pamphilus.     (D.  45,  1,  82,  1.) 

Sempronins  promises  to  give  a  small  plot  of  ground  to  Maevius.  After  doing  so, 
he  buries  a  dead  body  in  the  place,  and  thus  makes  the  land  extra  commereium.  Sem- 
pronins must  pay  its  value.  If  the  land  had  belonged  to  another,  he  would  have  been 
released.     (D.  45,  1,  91,  1.) 

Julius  promises  to  Titius  a  plot  of  building-ground  belonging  to  Gaius.  Gains 
builds  upon  it.  Can  Titius  sue  Julius  on  the  stipulation  for  the  value  of  the  ground  t 
Celsus  gives  an  opinion  in  the  negative  (D.  32,  1,  79,  2),  but  Paul  disputes  and  denies 
his  opinion.  (D.  46,  8,  98,  8.)  The  opinion  of  Celsus  was  grounded  on  the  change  in 
the  condition  of  the  thing  being  such  as  to  render  delivery  of  the  ground  without  the 
building  impossible.  Paul  replies  that  the  ground  is  a  part  of  the  house,  and  indeed 
the  principal  part,  to  which  the  building  is  in  law  only  accessory,  and  that,  therefore, 
the  value  of  the  land  must  be  paid. 

Seius  promises  a  usufruct  of  his  farm  to  Maevius  for  the  next  ten  years.  By  the 
fault  of  Seius,  Maevius  is  kept  out  of  the  farm  five  years.  Maevius  can,  nevertheless, 
sue  for  the  ten  years.     (D.  7,  I,  37.) 

Second,  Releases — ^Formal  and  Non-formal. 

Actual  performance  is  called  the  natural  mode  of  dissolving 
an  obligation  (natiiraliter  resolvitur),  in  contrast  with  a  formal 
release  {civiliter  resolvitur)  by  the  provisions  of  the  law.  The 
maxim  was  that  every  contract  had  its  appropriate  divestive 
fact,  just  as  it  had  its  appropriate  investitive  feet,  and  that 
these  two  classes  of  facts,  the  investitive  and  divestitive,  must 
correspond.^  Hence  a  contract  formed  per  aes  et  libram  must  be. 
dissolved  per  aes  et  libram ;  a  contract  by  stipulation  must  be 
dissolved  by  a  contrary  stipulation  ;  a  contract  formed  by 
writing  {expensum  ferre^  by  written  release  {acceptam  ferre). 

Such  was  the  maxim  with  regard  to  formal  releases,  and 
when  the  obligation  was  thereby  taken  away,  all  the  collateral 


«  Prout  quidque  contractum  est,  ita  et  solvi  delet  (D.  46,  8,  80) :  ntkU  tarn  naiwraU 
est  quam  eo  genere  quidqw  dissclvere  quo  coUigatum  est,     (D.  50 J 17,  85.) 
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Becurities  (sureties,  pledges,  &c.)  were  at  the  same  time  released. 
The  obligation  was  extinguished  as  if  it  had  never  existed. 

(I.)  Formal  Releases. 

1.  Release  of  stipulation — AccepHlatio. 

l^  This  is  the  mode  of  release  primarily  adapted  to  verbal 
contracts,  and  hence  applies  not  only  to  the  stipulation,  but 
also  to  the  verbal  contract  of  services  of  a  manumitted  slave 
(obligatio  operarum).     (D.  46,  4,  13.) 

An  obligation  may  be  removed  by  crediting  the  debtor  with  payment 
{acceptilatio).  This  is  done  by  an  imaginary  payment.  If  Titius  has  a 
debt  due  him  on  a  contract  made  by  words,  and  wishes  to  remit  it,  he  can  do 
so  by  allowing  his  debtor  to  say  these  words  : — "  What  I  have  promised  you, 
do  you  regard  as  received  ? "  and  by  himself  answering,  "  I  do."  This 
acknowledgment  may  be  made  in  Greek  as  well,  provided  only  it  be  done  in 
the  same  form  of  words  as  is  usually  employed  in  Latin.  (J.  3,  29,  i  ; 
G.  3,  169.) 

Several  stipulations  ooold  be  dissolved  at  the  same  time  by  an  acceptUatw.  (D. 
46,  4,  6  ;  D.  46,  4,  18.)  It  could  not  be  conditional  or  postponed.  {Sub  conditiojie, 
or  in  diem,)     (D.  46,  4^  4  ;  D.  46,  4,  5.) 

2**.  TTie  Aquilian  Stipulation. — ^A  wide  extension  was  given  to 
acceptilatio  by  formulae  introduced  by  Aquilius  Gallus,  the 
colleague  of  Cicero,  of  whom  mention  has  been  already  made. 

In  this  fashion,  as  we  have  said,  contracts  by  words  are  dissolved,  and 
these  only,  not  the  rest.  For  it  seemed  fitting  that  an  obligation  made  by 
words  might  be  dissolved  by  words.  But  a  debt  due  on  any  other  ground 
may  be  reduced  to  a  stipulation,  and  dissolved  by  crediting  the  debtor  with 
payment  {flcceptilatio).  As  a  debt  may  properly  be  paid  in  part,  so  a 
debtor  may  be  credited  with  p^t  payment.     (J.  3,  29,  i  ;  G.  3,  170.) 

A  debt  may  be  properly  paid  the  creditor  in  part.  But  whether  a  debtor 
can  be  credited  with  part  payment  is  questioned.    (G.  3,  172.) 

A  form  of  stipulation  has  been  handed  down  to  us,  commonly  called 
Aquilianay  by  which  any  obligation  whatever  can  be  reduced  to  a  stipula- 
tion, and  so  taken  away  by  crediting  the  debtor  with  payment  {acceptilatio). 
It  works  a  novation  on  every  obligation,  and  was  framed  by  Gallus 
Aquilius  as  follows  : — "  Whatever,  on  whatever  ground  you  are,  or  shall 
be  bound  to  give  me  or  do  for  me  now  or  on  some  after  day,  and  all 
for  which  I  may  now  or  hereafter  bring  an  action  or  make  a  claim,  or 
for  which  I  may  follow  you  up  before  a  magistrate,  and  all  you  have, 
hold,  or  possess  of  mine,  or  which  only  your  wilful  wrongdoing  keeps 
you  from  possessing, — all  this,  according  to  the  value  to  be  set  on  each  item, 
Aulus  Agerius  has  stipulated  shall  be  given  to  him,  and  Numerius  Negidius 
has  undertaken  so  to  do."  Again,  conversely,  Numerius  Negidius  put  the 
question  to  Aulus  Agerius,  "Whatever  I  have  undertaken  for  you  this 
day  by  the  stipulatio  Aquiliana,  do  you  regard  as  received  in  full  ? "  and 
Aulus  Agerius  answered,  "  I  regard  it  as  received,"  and,  "  I  have  entered 
it  as  received."    (J.  3,  29,  2.) 
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The  acceptUatiOt  even  if  wholly  gratuitous,  extinguished  the  obligatioiL  It  was 
thus  convenient  even  when  the  obligation  was  discharged  by  payment.  If  the 
debtor  paid  what  he  owed,  and  obtained  a  written  discharge  (apocha),  he  might  be 
troubled  by  the  allegation  that,  in  point  of  fact,  although  he  had  got  a  receipt,  he  had 
not  paid  the  debt.  If,  however,  the  release  were  by  aeeeptilatiOf  this  objection 
could  not  be  raised,  and  hence  (icceptilatio  was  the  safest  form  for  receipts.  (D. 
46,4,19,1.) 

3°.  AccepUlatio  of  part  of  a  debt. 

Ulpian  resolves  the  difficulty  stated  by  Gaius  in  the  following 
manner :  If  the  obligation  is  divisible,  then  it  may  in  part  be 
released  by  acceptilatio ;  but  if  it  is  indivisible,  the  acceptilatio 
is  void  unless  it  covers  the  whole  obligation.  (D.  46,  4,  13,  1.) 
The  distinction  between  divisible  and  indivisible  obligations 
may  be  illustrated  by  the  following  examples. 

Illustrations. 

"Of  the  10  aurei  I  promised  you,  do  you  admit  five  as  received  ?"  I  do.  This 
release  is  valid  for  5  aurei.     (D.  46,  4,  9.) 

Titius  owes  a  slave  to  Sempronius.  He  asks  Sempronius  whether  he  will  release  him 
from  giving  Stichus.  Sempronius  agrees.  Is  the  release  from  Stichns  a  release  from 
the  general  obligation  of  giving  a  slave  ?  Yes  ;  the  question  of  divisibility  does  not 
arise,  for  inasmuch  as  Titius  could  perform  his  obligation  by  giving  Stichus,  the 
release  from  Stichus  is  a  discharge  of  the  whole  obligation.     (D.  46,  4, 13,  4.) 

Titius  owes  Arethusa  to  Gaius.  Gains  dies,  leaving  as  heirs  Maevius  and  Julias. 
Can  Maevius  release  Titius  in  respect  of  his  share  of  the  inheritance !  Yes,  although 
Arethusa  cannot  be  divided.     (D.  46,  4,  10.) 

Titius  owes  Maevius  a  slave  or  10  aurei,  Maevius  releases  him  from  5  aurei. 
What  right  remains  to  Maevius  ?  He  can  sue  Titius  for  a  slave  or  5  aurei,  (D.  46, 
4,  17.) 

Titius  owes  an  urban  or  rural  praedial  servitude.  Can  he  be  released  from  part 
of  the  servitude  ?     No,  because  such  a  servitude  is  indivisible.     (D.  46,  4,  18,  1.) 

Titius  owes  a  usufruct  of  his  estate.  Can  he  get  a  release  in  respect  of  part  of  the 
estate,  while  remaining  bound  to  give  a  usufruct  of  the  remainder  ?  Yes.  (D.  46,  4, 
13,  1.) 

Titius  is  bound  to  g^ive  a  carriage-way  {via).  The  creditor  releases  him  from  a 
footpath  (iter).  This  is  wholly  invalid  ;  because,  although  a  footpath  is  included  in 
a  roadway,  and  in  a  sense  a  part  thereof,  it  is  a  part  not  of  a  physical  whole,  but  of  a 
legal  or  imaginary  whole.     (D.  46,  4,  13,  1.) 

Titius  has  promised  a  farm  simply,  which,  of  course,  meant  the  ownership  of  it. 
He  is  released  from  it  in  respect  only  of  a  usufruct  or  right  of  way.  This  is 
invalid,  because  a  usufruct  is  not  a  part  of  the  ownership  in  the  sense  required.  {D. 
46,4,13,2.) 

Titius  promises  a  usufruct  of  land,  and  accepts  a  release  of  the  use  (utus)  of  it.  Is 
this  valid  ?  If  the  creditor  thought  a  use  only  was  due,  his  release  is  void.  If,  how 
ever,  he  knew  that  the  usufruct  was  due,  and  intended  to  reserve  the  produce  {Jructu^)t 
releasing  only  the  use,  the  release  was  valid.  This  shows  that  the  relation  between 
usufruct  and  use  was  much  closer  than  between  ownership  {dominium)  and  usufruct. 
Usufruct  and  use  are  considered  as  more  readily  interchangeable,  or  rather  they  are 
regarded  less  as  distinct  species  than  as  one  species  varying  in  the  liberality  of  its 
interpretation  according  to  the  terms  of  the  grant.     (D.  46,  4,  13, 3.) 
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'ntiiiB  has  promised  Stichus.  He  is  released  by  the  same  dcceptilatio  from  Stichus, 
and  also  &om  Pamphilus,  who  is  not  due.  The  release  is  valid  for  Stichus,  the 
addition  of  Pamphilus  being  treated  as  surplusage.     (D.  46,  4,  15.) 

4**.  Who  can  release  by  acceptilatio  ? 

Although  we  have  said  that  acceptilatio  is  accompanied  by  an  imag^inary 
payment,  yet  a  woman,  without  authority  from  her  tutor^  cannot  credit  a 
debtor  with  payment,  although  payment  can  be  made  her  in  any  otl^er  form 
without  authority  from  the  tutor,    (G.  3,  171.) 

One  of  several  co-creditors  can  release  a  debtor  by  accepti- 
latio without  the  consent  of  the  rest.  The  Aquilian  law,  as  we 
have  seen,  imposed  a  penalty  on  an  adstipulator  who  took  this 
means  of  defeating  the  stipulator, 

2.  Release  per  aes  et  libram.     Nexi  liberatio. 

There  is,  too,  another  sort  of  imaginary  payment,  by  means  of  a  piece  of 
brottze  and  a  balance.  This  kind  is  received  in  certain  cases  only,  as  when 
the  debt  that  is  due  has  been  so  contracted,  or  is  grounded  on  a  judgment. 

(G.  3,  173.) 

There  are  employed  not  less  than  five  witnesses  and  a  balance-holder. 
Then  he  that  is  being  freed  ought  to  speak  thus  : — "  Whereas  I  am  con- 
demned to  pay  you  so  many  thousand  sesterces  on  such  and  such  a  ground 
(as  according  to  the  terms  of  the  conveyance),  with  this  bronze  and  balance 
of  bronze  I  pay  and  free  this  balance  both  first  and  last  in  accordance  with 
public  law."  Then  he  strikes  the  balance  with  an  as,  and  gives  it  him  from 
whom  he  is  freeing  himself,  as  if  by  way  of  payment.    (G.  3,  174.) 

As  a  will  was  made  anciently  per  aes  et  libram,  it  followed  that  a  legacy  also  could 
be  discharged  by  this  mode  of  release.  Thus  the  form  applied  to  the  release  (1)  of  con- 
tracts made  per  aet  et  libram  (nexum)  ;  (2)  of  judgment  debts ;  and  (3)  of  legacies. 
The  propriety  of  this  mode  of  discharge  is  evident  in  the  case  of  nexwn  and  legacies, 
bat  is  not  so  clear  in  the  case  of  judgment  debts.  (G.  3,  175.)  Gaius,  also,  informs  us 
ahaX  this  mode  of  release  was  confined  to  what  could  be  counted  or  weighed  ;  or,  as  some 
add,  measured.  He  says  nothing,  in  the  tert  as  it  remains,  regarding  the  formation 
of  the  contract  of  nexum  ;  and  the  whole  subject,  on  account  of  the  paucity  of  evi- 
dence, is  involved  in  ohscm:ity.  This  formal  release  seems,  as  in  the  case  of  accepti- 
UsUo,  often  to  have  accompanied  actual  payment.     (Livy,  6,  1 4.) 

3.  The  Uteral  and  real  contracts  Could  be  dissolved  by 
methods  analogous  to  their  investitive  facts.  An  entry 
(acceptum  ferre)  wiped  out  a  written  debt,  and  formed,  doubt- 
less, the  correct  mode  of  release.  So,  as  a  contract  re  was 
formed  by  the  delivery  of  some  article,  it  was  dissolved  by 
the  return  of  the  same  article. 

4.  The  consensual  contracts. 

Further,  obligations  contracted  by  consent  may  be  dissolved  if  both 
change  their  minds.  If  Titius  and  Seius  mutually  agree  by  mere  con- 
sent that  Seius  shall  have  a  farm  at  Tusculum  on  buying  it  for  one  hundred 
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aureif  and  thereafter,  while  performance  has  not  yet  followed — that  is,  while 
the  price  has  not  been  paid,  and  the  farm  not  delivered — they  determine  to 
depart  from  the  contract  of  sale,  then  mutually  they  are  freed.  It  is  the 
same  with  hiring  and  letting,  and  with  all  the  contracts  that  come  down  from 
consent,  as  has  already  been  said.    (J.  3,  29,  4.) 

II.  Non-formal  Releases  {Pactum  de  non  petendo). 
The  special  importance  of  pacts  in  reference  to  the  divesti- 
tive facts  of  contract  has  been  aLready  pointed  out.  The  pact 
not  to  sue  practically  superseded  the  formal  releases.  But, 
nevertheless,  some  differences  remained,  and  it  was  occasion- 
ally important,  whether  a  formal  contract  was  dissolved  for- 
mally or  by  mere  pact. 

1.  A  defective  acceptilatio  was  construed  as  a  pact  not  to 
sue,  if  the  intention  of  the  creditor  was  to  release  the  debtor, 
and  the  form  merely  of  the  acceptilatio  was  defective.  (D.  2, 
14,  27,  9.)  If,  however,  the  creditor  did  not  intend  to  release 
the  debtor,  but  went  through  the  form  of  acceptilatio,  know^ing 
it  to  be  void,  it  was  held  that  he  could  sue  the  debtor,  as  he 
had  never  really  consented  not  to  sue.  (D.  4(5,  4,  8.)  -In 
like  manner,  if  a  contract  re  were  dissolved  by  acceptilatio 
simply,  without  resorting  to  the  Aquilian  stipulation,  accord- 
ing to  the  old  law,  the  acceptilatio  had  no  effect.  But  in  this 
case  also  a  favourable  construction  was  adopted :  the  formal 
release  was  held  to  imply  an  agreement  not  to  sue,  and  an 
action  to  enforce  the  original  contract  would  be  defeated  by 
the  exceptio  doli  mali  or  pacti  conventi, 

2.  A  formal  release  must  be  imconditional ;  an  agreement 
not  to  sue  (pactum  de  non  petendo)  might  be  limited  and 
conditional. 

Illustration. 

Titius  owes  Maevius  10  aurei  at  the  end  of  six  months.  Maevius  offisra  to  release 
him  if  he  pays  8  awei  at  the  end  of  the  second  month.  The  agreement  is  not  made 
by  stipulation.  Can  Titius,  by  offering  the  8  aurei  at  the  proper  time,  protect  himself 
from  liability  for  the  10  attrei  at  the  end  of  six  months  t  Yes.  If  Maevius  sues  him, 
he  can  plead  the  agreement  as  a  defence.     (D.  2,  14,  41.) 

3.  A  formal  release  either  wholly  extinguishes  the  obligation 
or  does  not  affect  it ;  an  agreement  not  to  sue  may  operate  as 
a  release  to  some  of  the  parties  boxmd,  and  not  to  others.  If 
the  pact  is  in  favour  only  of  the  person  making  it,  or  of  some 
definite  person,  it  is  said  to  be  a  pact  in  personam ;  but  if  it 
operates  generally  in  favour  of  all  persons  bound,  it  is  said  to 
be  in  rem.    (D.  2,  14,  7,  8.)    If  the  agreement  is  restricted 
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(pactum  in  personam),  it  avails  only  for  the  persons  in  whose 
favour  it  is  made,  and  not  even  for  their  heirs.     (D.  2, 14,  25, 1.) 

Titius  owes  monej  to  Gaius.  Gaius  writes  to  Utiua,  "  I  will  not  sue  you."  The  heir 
of  Tltiaa  cannot  plead  this  agreement.  But  if  Gaius  wrote,  "  I  will  release  that  debt,*' 
the  heir  of  Utius  and  all  others  interested  are  protected.     (D.  2,  14, 17,  3.) 

"  1  will  not  sue,"  may  mean  I  will  not,  but  my  heirs  may.  **  You  will  not  be  sued/' 
may  mean  you  will  not,  bat  your  heirs  will  be  sued.  The  question  is  as  to  the 
intention  of  the  parties :  the  words  used  have  effect  only  io  so  far  as  they  indicate 
8udi  intention.     (D.  2,  14,  57, 1.) 

4.  A  formal  release  of  one  of  several  co-obligees  releases  all ; 
an  agreement  not  to  sue  may  be  limited  to  the  release  of  one 
only,  the  others  remaining  bound. 

If  one  of  seyeral  co-creditors  (correi  ttipulandi)  formally  releases  a  debtor,  the  debt 
IS  wholly  extinguished,  and  the  debtor  is  at  the  same  time  released  from  the  claims  of 
the  other  creditors.     (D.  40,  4,  18, 12.) 

If  one  of  several  co-debtors  is  formally  released,  all  the  other  debtors  are  at  the 
same  time  discharged,  because  the  obligation  was  regarded  in  law  as  wholly  extin- 
guished.    (D.  46,  4,  16.) 

Such  was  the  rule  applicable  to  formal  releases;  but  the 
same  technical  reasoning  was  not  extended  to  informal  agree- 
ments not  to  sue.  As  such  agreements  were  not  recognised 
except  in  equity,  so  by  equity  must  that  recognition  be  modi- 
fied and  interpreted.  The  object  of  the  Praetor  was  to  give 
eflTect  to  the  intentions  of  the  parties  as  against  the  strictness 
of  the  old  legal  formalities,  and  therefore  the  real  agreement 
between  the  parties  formed  the  law  that  was  made  to  govern 
the  case.  If  the  agreement  were  restricted  to  the  person 
making  the  release,  or  to  whom  release  was  given,  imquestion- 
ably  the  others  would  not  be  affected.  But  suppose  the  agree- 
ment were  quite  general,  that  the  creditor  agreed  not  to  sue 
at  all,  was  such  an  agreement  effective  in  regard  to  the  other 
debtors  or  creditors,  who  were  ignorant  of  it  t 

(1.)  Does  a  pact  not  to  sue,  made  by  one  of  two  co-creditors, 
release  the  debtor  from  the  other  creditor  t  It  would  of  course 
be  manifestly  unjust  to  give  a  creditor  the  power  of  destroying 
his  co-creditor's  claim.  With  this  appears  to  agree  a  somewhat 
difficult  text  of  Paul.  According  to  the  ingenious  interpreta- 
tion of  Savigny,  the  text  reads  thus : — *'  If  one  of  two  bankers 
in  partnership  makes  a  pact  not  to  sue  a  debtor  of  the  firm,  is 
the  defence  accruing  to  the  debtor  from  this  pact  available 
against  the  partner  ?  Neratius,  Atilicinus,  and  Proculus  say  it 
is  not,  even  although  the  pact  is  perfectly  general  (pactum  in 
rem);   for  the  imperial  constitutions  have  settled  that  each 


Digiti 


ized  by  Google 


464  RIGHTS  IN  PERSONAM. 

partner  can  sue  for  the  whole  debt.  [The  same  rule  holds  in 
the  case  of  two  co-creditors.]  Labeo  also  is  of  the  same 
opinion,  for  one  of  them  cannot  make  a  novation,  although 
one  can  give  a  valid  discharge ;  just  as  payment  of  money  that 
has  been  borrowed  from  those  under  our  potestas  may  lawfully 
be  made  to  them,  although  they  cannot  make  a  novation. 
And  that  view  is  correct."  (D.  2,  14,  27,  pr.)  In  the  Digest 
the  sentence  enclosed  in  brackets  comes  after  the  text,  but 
Savigny  thinks  the  writer  meant  to  carry  back  the  proposition 
to  the  place  in  which  it  is  put. 

(2.)  Does  a  pact  not  to  sue  made  to  one  of  two  co-debtors 
release  both?  Here  the  difference  between  a  formal  and 
informal  release  becomes  apparent.  By  acceptilatio  the  legal 
chain  is  broken,  and  hence  both  are  released ;  but  when  there 
is  only  an  agreement  having  no  other  force  than  equity  gives 
to  it,  the  Praetor  applies  a  different  rule.  Generally  speaking, 
the  release  of  one  is  not  the  release  of  the  other.  But  if  they 
are  so  connected  that  the  release  is  not  effective  unless  it 
is  in  favour  of  the  co-debtor  also,  then  both  are  released. 
(D.  2,.  14,  21,  5.)  Suppose  A  and  B  are  jointly  bound  for  a 
debt,  and  that  each  is  a  surety  for  the  other,  then  neither  of 
them  can  be  effectually  released  unless  both  are.  Here  it 
might  fau'ly  be  presumed  that  the  creditor  intended  to  release 
both,  for  unless  he  did  so,  his  general  release  had  no  effect. 

5.  A  formal  release  of  the  principal  is  a  release  of  the  surety, 
and  a  formal  release  of  the  surety  is  a  release  of  the  principal ; 
but  an  informal  release  of  one  of  them  may  have  no  effect  on 
the  other.     (D.  46,  4,  13,  7.) 

In  the  case  of  pacts  a  technical  difficulty  arises  that  is  not 
felt  in  acceptilatio.  Acceptilatio  operates  as  an  annihilation 
of  the  debt,  but  a  pact  only  as  an  equitable  defence.  Now  it 
was  aTule  of  the  Roman  Law  that  one  freeman  could  not  act 
for  another.  How,  then,  could  a  surety  reap  the  benefit  of  a 
pact  made  with  his  principal,  and  not  with  himself,  or  how 
could  a  principal  avail  himself  of  a  pact  made  only  by  his 
surety?  The  answer  was  that  such  a  pact  made  by  A  on 
behalf  of  B  could  be  pleaded  in  favour  of  B  only  when  it  was 
A's  interest,  and  so  in  effect  the  pact  was  for  A  solely. 
(D.  2,  14,  27,  1.) 

Generally  speaking,  a  pact  not  to  sue  (in  rem)  made  with  a 
debtor  was  available  as  a  defence  to  the  surety.  The  excep- 
tion was  when  there  was  an  express   or  an  impUed  imder- 
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standing  that  the  debtor  alone  should  be  released.  (D.  2,  14, 
22.)  The  reason  is  manifest.  If  the  surety  could  be  sued,  he 
could  turn  back  on  the  debtor  and  compel  him  to  make  good 
the  amount  paid  on  his  behalf,  and  so  the  release  of  the  debtor 
would  be  nugatory.  Hence  if  the  surety  had  released  the 
debtor  from  his  obligation  to  reftmd  what  the  surety  might  be 
compelled  to  pay,  he  could  not  avail  himself  of  any  agreement 
made  with  the  debtor.     (D.  2,  14,  32.) 

Such  reasoning  did  not  apply  when  a  general  agreement  not  to 
sue  was  made  with  the  surety.  It  was  immaterial  to  the  surety 
whether  the  debtor  continued  bound  or  not.  Hence,  as  a  general 
rule,  a  pact  made  with  the  surety  was  no  defence  to  the  debtor. 
(D.  2,  14,  23.)  If,  however,  it  were  understood  that  the  debtor 
also  was  to  be  included  in  the  release,  the  debtor,  although  he 
could  not  directly  plead  the  agreement,  which  had  not  been 
made  with  himself,  could  allege  that  the  action  was  brought 
against  good  conscience,  and  so  under  that  wide  defence 
{exceptio  doU)  find  shelter.     (D.  2,  14,  25,  2 ;  D.  2,  14,  26.) 

The  rules  may  be  thus  summarised.  A  general  agreement 
not  to  sue  made  with  a  principal  debtor  operated  in  favour  of 
the  surety,  imless  the  contrary  was  proved  to  be  the  intention 
of  the  parties ;  a  general  agreement  not  to  sue  made  with  a 
surety  did  not  operate  in  favour  of  the  principal  debtor,  unless 
it  was  proved  that  the  parties  intended  it  to  have  that  effect. 

III.— Prescription. 

The  description  of  an  obligation  as  a  legal  chain  {vinculum 
juris)  helps  us  to  understand  the  rule  that  an  obligation  could 
not  be  put  an  end  to  by  mere  lapse  of  time.  Suppose  a  slave 
is  sentenced  to  be  placed  in  chains  for  a  specified  period.  At 
tho  end  of  the  time  he  ought  to  recover  his  liberty ;  but  the 
mere  lapse  of  time  will  not  strike  off  the  chains.  There  is 
wanted  a  key  to  open  them.  This  singular  view  is  illustrated 
by  the  interpretation  put  by  the  jurists  upon  an  annuity. 

If  you  make  a  stipulation  of  this  sort,  "  Do  you  undertake  to  give  me  lo 
aurei  a  year  as  long  as  I  live  ? "  the  obligation  is  understood  to  be  simple 
and  unconditional,  and  is  binding  for  ever.  For  a  debt  cannot  be  due  for 
a  time  only.  But  your  heir,  if  he  claims  payment,  will  be  repelled  by  an 
exceptio  pactu    (J.  3,  1 5,  3.) 

This  technical  difficulty  and  the  mode  of  escape  are  equally 
characteristic  of  the  Roman  Law.  An  obligation  cannot  be 
released  merely  by  lapse  of  time ;  it  must  remain  for  ever  unless 
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discharged  in  one  of  the  formal  ways  provided  for  the  purpose ; 
but  the  injustice  of  allowing  an  heir  to  recover  on  an  annuity 
that  expired  with  his  ancestor  was  prevented  by  allowing  the 
exceptio  pactu 

In  considering  the  subject  of  prescription,  or  the  extinction 
of  rights  through  lapse  of  time,  a  vital  difference  is  to  be  re- 
marked between  property  and  obUgation,  between  rights  in  rem 
and  rights  in  personam.  In  the  case  of  propeiiiy  the  early 
Roman  Law  had  usucapio;  but  usticapio  operated  directly  as  an 
investitive  fact,  as  a  mode  of  converting  an  imperfect  into  a 
perfect  title ;  it  directly  established  the  possessor,  and  so  only 
indirectly  and  inferentially  disestablished  the  owner.  In 
the  case  of  obligations,  or  rights  in  personam,  which  consist 
of  duties  to  do  or  forbear,  liie  debitor^  from  the  nature 
of  the  case,  cannot  have  possession.  Prescription,  therefore,  if 
it  exists  at  all,  must  operate  in  the  first  instance  against  the 
creditor,  and  so  indirectly  in  favour  of  the  debtor.  Prescription, 
as  applied  to  obligation,  can  take  no  other  form  than  a  refusal 
to  give  the  creditor  an  action.  It  thus  happened  that  while 
the  Roman  Law  had  prescription  in  regard  to  property — ^namely, 
usucapio — it  had  no  analogous  provision  for  obligations.  The 
first  dawn  of  a  law  of  prescription  as  applied  to  rights  in  per- 
sonam  was  when  the  Praetor,  in  introducing  new  actions,  limited 
them  to  a  fixed  period,  generally  a  year.  This  limit  was  in 
perfect  harmony  with  the  general  principles  of  Praetorian  inter- 
vention. His  jurisdiction  was  regarded  as  essentially  extra- 
ordinary, evoked  by  some  clamant  injustice,  and  not  to  be 
stretched  further  than  was  necessary.  If,  therefore,  an 
aggrieved  person  did  not  choose  to  apply  for  relief  within  the 
year,  the  old  civil  law  was  simply  allowed  to  take  its  course. 

We  must  here  observe  that  actions  proceeding  from  a  statute  or  senaius 
consultum  are  available  for  all  time ;  those  that  depend  on  the  Praetor^s 
peculiar  jurisdiction  live,  for  the  most  part,  through  his  year  of  oflSce  only ; 
but  sometimes  they  are  extended  to  all  time,  copying  the  regular  law.  Of 
these  latter  instances  are  the  actions  given  to  the  bonorum  possessor  and  the 
rest  that  stand  in  the  place  of  the  heir.  The  actio  furti  manifesti  too, 
although  proceeding  from  the  Praetor's  own  jurisdiction,  is  yet  given  for  all 
time.  For  the  Praetor  thought  it  absurd  that  such  an  action  [fixing  a 
money  penalty  instead  of  a  capital  penalty]  should  be  limited  to  a  year. 
(G.  4,  iio-iii.) 

In  the  corresponding  passage  of  Justinian  (omitted  by  accident),  we  are  told  that, 
by  sacred  constitutions,  fixed  limits  were  set  to  actions  both  in  rem  and  in  pcnonam, 
(J.  4, 12,  pr.) 
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The  first  enactment  establishing  prescription  for  obligations 
generally  was  made  in  A.D.  424,  by  Theodosius  II.  It  fixed  a 
period  of  30  years  for. the  extinction  of  all  actions  in  personam. 
(C.  Th.  4,  14,  1 ;  C.  7,  39,  3.)  Another  law  passed  by  Anas- 
tasius  (a.d.  491)  makes  a  prescription  of  40  years  for  the  cases 
not  included  in  the  previous  enactment.  (C.  7,  39,  4.)  It  is 
diflScult,  considering  the  general  terms  of  the  first  enactment, 
to  say  what  these  cases  were.  Finally,  Justinian  made  the 
term  30  years  for  all  actions,  except  the  actio  hypothecariay  which 
had  a  special  prescription  of  40  years.  In  order  that  prescrip- 
tion should  operate  as  a  divestitive  fact,  the  following  conditions 
were  necessary : — 

(I.)  A  right  of  action  accrued. 
(2.)  Absence  of  claim  for 
(3.)  A  certain  time. 

The  effect  of  incapacity  to  sue  on  the  part  of  the  creditor,  and  of  mala  fides  of  the 
debtor,  will  be  considered  separately. 

1.  Prescription  begins  to  nm  from  the  moment  that  the 
right  of  action  exists,  and  is  not  exercised.  (C.  7,  40,  1,  1 ; 
C.  5,  12,  30.)  Recurring  to  the  technical  language  already  ex- 
plained, it  is  from  the  time  when  dies  venit,.  not  from  the  time 
Mrhen  dies  cesdt.  Hence,  if  an  obligation  is  conditional,  pre- 
scription begins  to  run,  not  from  the  date  of  the  agreement,  but 
from  the  moment  when  the  condition  is  fulfilled  ;  in  a  deferred 
obligation  {ex  die),  only  when  the  time  has  elapsed,  and  the 
creditor  can  sue.     (C.  7,  39,  7,  4.) 

In  loans  without  interest,  when  there  is  no  agreement  as  to  the  time  when  the 
money  lent  is  to  be  repaid,  at  what  moment  can  the  borrower  be  sued  ?  The  same 
qaestion  occurs  in  the  contracts  of  deposit  and  commocUUum,  and  in  precarium.  The 
aoswer  is,  that  the  right  of  action  begins  from  the  moment  that  a  demand  is  made  for 
restitution.     (D.  16,  3, 1,  22.) 

A  case  of  special  importance  is  in  obligations  of  periodical  payments.  These 
payments  may  be  either  of  principal  or  of  interest. 

(1.)  Prescription  of  a  principal  debt  through  non-payment  of  interest.  When  a 
debt  bears  interest,  prescription  begins  to  run  from  the  date  of  the  last  payment  of 
interest,  not  from  the  time  that  the  debtor  could  have  brought  an  action  to  recover 
the  principal  debt.  If,  however,  the  loan  is  made  for  a  definite  period,  prescription 
does  not  run  until  that  period  is  expired,  even  although  interest  may  have  been  due 
and  not  paid,  because  prescription  cannot  nm  before  the  right  of  action  accrues, 
although  it  need  not  begin  until  afterwards.     (G.  7,  39,  8,  4  ;  C.  4,  41,  19.) 

(2.)  When  the  periodical  payment  is  not  of  interest  but  of  principal,  as  when  a 
perpetual  rent  is  imposed  upon  land  by  testament,  prescription  begins  from  the  last 
payment     (C.  7,  89,  7,  6.) 

2.  The  prescription  must  not  be  interrupted ;  there  must  be 
a  continuous  non-claim. 


Digiti 


ized  by  Google 


468  RIGHTS  IN  PERSONAM. 

(1.)  An  acknowledgment  of  the  debt  {agnitio)  by  the  debtor 
interrupts  the  prescription,  and  forms  a  new  point  of  departure, 
from  which  the  prescription  is  to  run.  Giving  a  new  written 
security  (C.  7,  39,  7,  5),  payment  of  part  of  the  debt,  or  "  con- 
stituting" for  the  payment  (D.  13,  5,  18,  1),  are  such  acts  of 
acknowledgment.  If  there  are  several  creditors  or  debtors, 
acknowledgment  by  one  binds  or  releases  all  the  rest.  (C.  8, 
40,  5.)  But  a  mere  demand  of  the  debt,  or  a  transfer  of  the 
debt  to  a  third  party  {cessio  (ictionis)^  did  not  break  or  interrupt 
the  prescription. 

(2.)  Action  brought  by  the  creditor.  Anciently  no  action 
availed  to  interrupt  prescription  until  it  had  reached  the  litis 
contestatio  (see  V.  Divestitive  Facts),  but  imder  the  later  pro- 
cedure, it  was  the  summons  and  transmission  of  the  plaint 
(libellus  conventionis)  that  broke  the  prescription.  (C.  7,  40,  3.} 
A  reference  to  arbitration  also  interrupted  the  prescription 
(C.  2,  56,  5,  1) :  but  not  a  demand  made  before  the  vin*ong 
tribunal.     (C.  7,  21,  7.) 

Once  a  case  was  before  the  court,  it  was  subject  to  the  rules 
laid  down  with  reference  to  the  legitimum  judicium  (G.  4,  104- 
105),  or  else  was  imprescriptible.  (D.  60, 17,  139,  pr.)  It  would 
appear,  however,  that  the  30  years'  prescription  was  applied ; 
(C.  Th.  4,  14,  1,  1),  a  term  changed  by  Justinian  to  40  yecu-s 
from  the  last-brought  action.     (C.  7,  40,  1,  1.) 

3.  The  length  of  time  required. 

(1.)  In  Praetorian  actions,  as  stated  in  the  text,  the  prescrip- 
tion was  generally  for  a  year.  Paul  (D.  44,  7,  35,  pr. ;  D.  25,  2, 
21,  5)*aud  Ulpian  (D,  4,  9,  3,  4)  drew  the  line  thus: — Penal 
actions  introduced  by  the  Praetor  were  confined  to  one  year's 
prescription;  but  actions  for  the  recovery  of  property,  even 
when  due  entirely  to  the  Praetor,  were  perpetual,  like  the  actions 
of  the  civil  law.  The  actio  doli  mali  was  penal,  and  at  first  pre- 
scribed in  a  single  year,  but  the  period  was  extended  by  Con- 
stantine  to  two  years.  (C.  2,  21,  8.)  Praetorian  actions,  if 
originally  unlimited,  fell  under  the  prescription  of  the  next 
class — the  civil  actions. 

(2.)  In  all  other  actions  the  period  was  30  years,  with  the 
following  exceptions : — 

1°.  Justinian  extended  the  prescription  to  100  years  when 
the  action  was  by  a  church  or  pious  foundation,  and  related  to 
succession,  legacies,  gifts,  or  contracts  of  sale.  The  same  time 
was  given  when  money  was  left  for  redemption  of  captives. 
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(C.  1,  2,  23.)  This  privilege  was  extended  (A.D.  535)  from  the 
East  to  the  West,  to  the  whole  Ecclesia  Romana.  (Nov.  9.)  After- 
wards (a.d.  541)  the  time  was  reduced  to  40  years.    (Nov.  111.) 

2*.  Actions  by  municipalities  were  included  in  the  foregoing, 
but  it  may  be  inferred  from  Nov.  Ill  and  Nov.  131,  6,  that  in 
this  case  the  time  was  reduced  to  30  years. 

3*.  Such  actions  as  the  imperial  exchequer  (JUcus)  could 
bring  in  common  with  private  persons  were  subject  to  the  usual 
prescription  of  30  years  (C.  11,  65,  6;  D.  49,  14,  6,  1);  but 
actions  exclusively  competent  to  the  exchequer  were  barred  by 
the  lapse  of  20  years,  even  when  other  penal  actions  were  not 
subject  to  any  prescription.  (D.  44,  3,  13,  pr. ;  D.  48, 17, 21,  3 ; 
D.  49,  14, 1,  3.)  To  this  rule  two  exceptions  existed ;  (1)  taxes 
were  always  imprescriptible  (C.  7,  39,  6) ;  and  (2)  the  right  of 
succession  to  vacant  inheritances  was  limited  to  4  years.  (C.  7, 
37,  1.) 

The  bona  fides  of  the  debtor  or  capacity  of  the  creditor. 

In  usucapio  there  must  be  bona  fides  of  the  possessor ;  and 
w^hen  Justinian  extended  to  the  longi  temporis  poasesaio  all  the 
incidents  of  usucapio,  he  enacted  a  similar  condition.  (C.  7,  39, 
8,  1.)  But  in  prescription  of  actions  the  condition  of  bona  fides 
was  immaterial ;  the  defence  lies  not  in  the  positive  claim  of  the 
debtor  to  release,  but  in  the  denial  to  the  creditor  of  his  remedy 
for  his  remissness.  Manifestly  the  debtor  need  not  plead  bona 
fides  to  take  advantage  of  the  plea  of  prescription. 

Prescription  ran  against  women  and  persons  who  were  out 
of  the  jurisdiction,  or  engaged  in  military  service :  but  not 
against  persons  under  the  age  of  puberty,  even  when  they  had 
tutores.    (C.  7,  39,  3.) 

lY.—CONFUSIO. 

Confusio  occurs  when  a  creditor  becomes  heir  to  a  debtor,  or 
a  debtor  becomes  heir  to  a  creditor.  This  result  arose  from 
the  old  conception  of  inheritance — ^the  idea,  namely,  that  the 
heir  was  not  a  new  person,  but  continued  the  legal  personality 
of  the  deceased.  It  will  therefore  be  convenient  to  postpone 
what  has  to  be  said  on  the  subject  of  confusio  until  the  subject 
of  inheritance  is  approached.  We  may,  however,  observe  that 
by  the  law  as  amended  by  Justinian  (C.  6,  30,  22,  15),  an  heir 
making  an  inventory  escaped  the  operation  of  this  rule,  and 
remained  after  accepting  the  inheritance,  as  regards  sums  due 
by  him  to  the  estate  or  vice  versa,  in  the  same  position  as  before. 
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V. — The  Litis  contestatio. 

When  an  action  was  brought  to  enforce  a  contract,  after  the 
plaintiff  got  his  formula  and  the  nomination  of  a  judex  from  the 
Praetor — ^in  other  words,  after  the  Ktis  contestatio — the  original 
claim  was  held  to  be  extinguished,  whether  the  plaintiff  pro- 
ceeded to  judgment  or  not.  This  mode  of  extinguishing 
obUgations  will  be  more  easily  understood  in  connection  with 
the  Law  of  Procedure  (see  Book  IV.) 

REMEDIES. 

I.  Descent  of  Obligations  to  Heirs. 

The  general  rule  was  that  the  rights  of  a  creditor  descended 
to  his  heirs,  and  the  duties  of  a  debtor  descended  to  his  heirs. 
(J.  3,  24,  6.) 

It  is  not  all  the  actions  a^inst  a  man  available  at  strict  law  or  given  by 
the  Praetor  that  are  equally  available  or  are  usually  given  against  his  heir. 
For  it  is  a  most  certain  rule  of  law  that  penal  actions  arising  from  wrong  (as, 
for  instance,  furtiy  vi  bonorum  raptorum,  injuriarum,  damni  injuria)  are 
not  available  against  the  heir.  But  actions  of  this  sort  are  available  by 
heirs,  and  are  never  denied  them — except,  indeed,  the  actio  injuriarum,  and 
any  like  action  that  may  be  found.  Sometimes,  however,  even  an  actio  ex 
contractu  is  not  available  against  an  heir  [nor  to  an  heir,  for  the  heir  of  an 
adstipulator  has  no  action  ;  and,  on  the  other  hand,  the  heir  of  a  sponsor  or 
fidepromissor  is  not  liable] ;  as  when  the  testator  has  acted  fraudulently,  and 
nothing  gained  by  that  fraud  has  come  to  his  heir.  But  the  penal  actions 
of  which  we  have  spoken  above,  if  once  actually  joined  {contestatae)  by  the 
principal  persons,  are  both  gfiven  to  heirs,  and  pass  on  as  against  heirs, 
0.4,  12,  i;  G.  4,  112-113) 

Three  exceptions  are  pointed  out  in  the  text.  But  (4)  the  contract  of  letting  on 
hire  of  service  was  necessarilj  extinguished  by  the  death  of  the  workman ;  also  (5) 
partnership  was  regarded  as  so  essentially  personal  that,  except  in  the  case  of  tocietat 
vectigcUUf  the  death  of  a  partner  dissolved  the  association  even  among  the  surviving 
partners,  and  the  heir  of  a  partner  could  not  succeed  in  his  place. 

II.  The  Measure  of  Damages. 

This  subject  has  been  illustrated  in  detail  elsewhere:  but 
we  may  here  recapitulate  and  bring  together  the  several 
standards  of  damages  known  to  the  Roman  Law.  We  may 
reckon  three  distinct  kinds : — (1)  ordinary  damages,  including 
consequential  damages ;  (2)  sub-ordinary,  or  a  certain  lenient 
measure  adopted  in  a  few  specified  cases;  and  (3)  penal  or  con- 
ventional damages,  as  fixed  by  the  parties  in  their  agreement. 

1.  The  ordinary  standard  was  the  loss  sustained  by  the 
complainant  in   consequence   of  breach   of   contract  by   the 
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defendant.  This  is  expressed  in  the  terms  qitanti  res  est  (the 
price  of  the  thing),  or* gnanti  actoris  intersit  (how  much  the 
plaintiff  has  lost),  which  may  exceed  the  price  of  the  thing. 
When  the  breach  of  contract  was  wilful,  the  defendant  was 
reponsible  for  much  more  than  if  the  breach  was  due  to  no 
fault  of  his.  Thus  a  person  selling  a  diseased  ox  that  infects  a 
herd  is  liable  for  the  value  of  all  in  the  herd  that  die  if  he 
knew  of  the  disease  at  the  time  of  the  sale ;  if  he  did  not,  he 
was  liable  only  for  the  difference  in  value  between  a  sound  and 
an  unhealthy  animal. 

2.  A  lower  standard  existed  when  the  damages  were  limited 
to  the  amount  the  defendant  was  able  to  pay.  This  is  ex- 
pressed by  the  terms  quantum  facere potest;  and  several  examples 
have  been  already  mentioned,  as  in  the  action  on  partnership. 
The  idea  was,  that  the  relationship  out  of  which  the  action 
sprung  was  not  to  be  governed  by  mere  commercial  considera- 
tions ;  that  it  was  one  of  such  mutual  confidence  and  esteem 
that  even  when  a  party  was  wrong  he  was  not  to  be  pressed 
upon  too  hardly. 

3.  A  third  measure  of  damages  may  be  termed  conventional 
or  penal ;  that  is,?an  amount  may  be  agreed  upon  as  the  equi- 
valent of  the  loss  likely  to  be  sustained  by  entire  breach  of 
contract.  This  was  especially  necessary  or  convenient  when 
the  object  of  the  contract  was  not  a  thing:^  the  value  of  which 
could  readily  be  ascertained,  but  acta  the  value  of  which  might 
be  very  much  a  matter  of  opinion. 

Not  only  things  but  acts  may  be  brought  into*  a  stipulation,  as  when  we 
stipulate  that  something  shall  be  done  or  not  done.  In  stipulations  of  this 
sort  it  will  be  best  to  throw  in  a  penalty  at  the  end,  lest  the  amount  of  the 
stipulation  should  be  uncertain  and  the  plaintiff  be  forced  to  prove  what  his 
interest  is.  So,  if  a  man  stipulates  that  anything  shall  be  done,  the  penalty 
ought  to  be  added  ;  thus,  "  If  it  is  not  done,  then  da  you  undertake  to  give  lo 
aur^'  as  a  penalty  I "  But  if  the  stipulation  is  so  framed  as  to  require  by 
one  and  the  same  agreement  that  some  things  shall  be  done  and  that 
others  shall  not,  a  little  clause  of  this  sort  ought  to  be  added  :  "  If  anything 
is  done  against  the  foregoing,  or  if  anything  is  not  so  done,  then  do  you 
undertake  to  give  lo  auret  as  a  penalty  ?  "    (J.  3,  1 5,  7.) 

The  amount  named  as  a  penalty  was  not,  however,  conclusive ; 
for  if  it  were  inadequate,  more  might  be  obtained ;  and  if  it 
were  excessive,  it  might  be  reduced. 

Illustrations. 
TltiuB  sold  Gaius  some  land,  and  by  stipulatiou  it  was  agreed  that  Gaios  should  do 
something,  subject  to  a  penaMy.    If  Titius  sues  first  on  the  sale  and  recoj^exs  less  thai» 
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the  penalty,  he  can  afterwards  sue  on  the  stipulation  for  the  penalty.  But  if  he 
recovers  as  much  as  the  penalty,  and  afterwards  sues  on  it,  he  is  repelled  by  the 
exceptio  Mi  mali.  By  proceeding  on  the  bonaejidei  action  of  sale,  he  is  not  precluded 
from  going  on  with  the  stipulation  for  the  penalty.  If  Titius  sued  first  on  the  stipuls- 
tion,  he  could  not  afterwards  sue  on  the  sale,  because  the  stipulatbn  included  the 
whole  agreement ;  but  if  the  penalty  was  less  than  the  damage  actually  suffered, 
he  was  allowed  to  proceed  with  an  action  on  the  sale,  and  recotrer  enough  to  give  him 
complete  satisfaction.     (D.  19,  1,  28.) 

Cornelius  compromised  a  claim  against  Maevius  for  60  aurei,  but  Maevius  incon- 
siderately agreed  to  a  penalty  of  100  aurei  if  he  did  not  keep  the  terms  of  the 
odmpromise.  Cornelius  could  not  recover  more  than  was  really  due — namely,  60  aurei  ; 
and  if  he  demanded  more,  could  be  defeated  on  the  ground  6i  bad  faith  (exceptio  doli 
mali).     Thus  a  penalty  might  be  reduced.     (D.  44,  4,  4,  3.) 

III.  Interest  (usurae,  feniMy  versura),  (So7%  caput  1=.  principal.) 
Interest,  according  to  the  teaching  of  political  economy,  is  an 
equivalent  for  two  things — first,  for  the  use  of  money  or  any 
other  property ;  and,  secondly,  for  the  risk  of  losing  the  money 
or  other  property.  The  rate  of  interest,  under  fi:ee  competi- 
tion, is  principally  determined  by  these  two  considerations. 
This  analysis  is  so  simple,  and  the  advantages  of  interest  to 
both  borrowers  and  lenders  are  so  obvious,  that  we  can  with 
difficulty  realise  to  ourselves  the  feelings  of  some  ancient 
nations  upon  the  subject.  Jews  were  forbidden  to  take  money 
from  Jews,  but  might  lawfully  do  so  from  gentiles.  The  idea 
evidently  was  that  from  friends  or  fellow-citizens  it  was  mean 
to  exact  a  reward  for  a  loan.  For  centuries  the  Christian 
Church  struggled  to  suppress  interest,  but  in  commercial 
nations  without  lasting  success.  Among  the  Romans  we  find 
an  identical  spirit  of  hatred  of  usury  or  usurers  going  the 
length  of  prohibiting  the  acceptance  of  interest  altogether ;  and 
when  that  was  found  too  much,  of  keeping  it  within  fixed 
limits.  By  the  law  of  the  XII  Tables,  interest  was  limited 
to  12  per  cent,  per  annum  (unciarium  fenus).  In  B.C.  345  or  347 
this  rate  was  reduced  to  one  half  (aemiunciarium  fenus) ;  and  in 
B.O.  340  it  was  altogether  prohibited  by  the  lex  Genucia,  This 
law  was  confined  to  Rome;  but  another  statute  extended 
the  prohibition  to  Italy.  Such  legislation,  as  might  be  ex- 
pected, overshot  the  mark,  and  in  spite  of  the  law,  the  recog- 
nised maximum  in  the  time  of  Cicero  was  12  per  cent,  per 
annum. 

JuBtinian  fixed  the  following  rates  for  loans  of  money  (C.  4,  32,  26,  1)  :— 

1.  Maritime  loans  (pecunia  trajectiUa),  maximum,     12  per  cent,  per  annum. 

2.  To  merchants  and  business  men,  .  .       8  „ 
8.  To  ordinary  persons— not  in  business, .            .       6  „ 

4.  To  high  personages  (iUiMtref,  <£;c.),      .  )       . 

5.  To  agriculturists  (Nov.  82),  .  {  *' 
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It  was  also  a  rule  that  in  no  case  should  the  interest  exigible 
exceed  more  than  twice  the  amount  of  the  principal  debt. 
(C.  4,  32,  27,  1 ;  C.  4,  32,  29 ;  C.  4,  32,  30.) 

Compound  interest  {usv/rae  umrarum)  was  prohibited  by  the 
ancient  law ;  but  the  rule  was  evaded  by  an  agreement  to 
turn  interest  into  principal  bearing  interest.  This  evasion 
Justinian  emphatically  prohibited,  and  allowed  only  simple 
interest  to  be  added  to  the  principal.     (C.  4,  32,  28.) 

If  the  interest  charged  or  paid  exceeded  the  legal  rate,  the 
contract  was  not  void;  but  the  excess  paid  was  taken  to 
reduce  the  principal,  or  if  that  were  paid,  could  be  recovered 
as  money  not  due.  (D.  22,  1,  20 ;  D.  22,  1,  29 ;  D.  22,  6,  2t>, 
1  ;  D.  22,  1,  2«,  pr.) 

Interest  might  be  due  by  agreement  as  part  of  the  terms  of 
the  contrsrct.  In  contracts  bonaefidei  interest  could  be  attached 
by  a  mere  pact  without  stipulation ;  but  this  could  not  be  done 
in  contracts  stricti  juris  (i.e.  in  stipulation  and  mutuum).  In  the 
case  of  loan,  a  verbal  promise  to  pay  interest  without  stipula- 
tion amoimted  only  to  a  natural  obligation.  To  this  rule,  how- 
ever, exceptions  were  made  in  loans  by  bankers  (Nov.  136,  4), 
in  loans  by  municipaUties  (D.  22,  1,  30),  and  in  loans  of  com  or 
barley  (C.  4,  32,  12). 

IV.  Mora  and  its  consequences  (Laches). 

In  the  opinion  of  the  jurisconsults,  mora  was  a  diflBcult  term 
to  define.  A  rescript  of  Antoninus  Pius  is  quoted  to  this  eflfect : 
— "  Whether  mora  exists,  is  a  question  that  cannot  be  deter- 
mined by  any  imperial  constitution  or  Response  of  a  juris- 
consult, since  it  is  a  question  of  fact  rather  than  of  law."  A 
person  is  in  mora  generally  when  he  does  not  perform  his 
promise  imtil  after  the  time  that  he  is  bound  to  do  so,  and 
for  the  most  part  that  time  was  after  a  demand  for  performance 
had  been  properly  made  and  refused.  (D.  22,  1,  32.)  There 
was  no  mora  if  the  existence  of  an  obligation  was  in  good 
faith  disputed,  and  the  creditor  challenged  to  his  legal  remedy.* 
(D.  22, 1,24;  D.  22,  1,47.) 

Illustrations, 

A  husband  bequeathed  to  his  wife  the  uaufruct,  and,  if  thej  had  any  children,  the 
ownership,  of  a  third  of  his  property.  The  heirs  of  the  husband  accused  the  wife  of 
forging  the  will,  and  of  other  crimes.      Until  she  was  acquitted  of  those  charges, 

^  Qui  Hne  doU>  malo  ad  Judicium  provocatf  non  videtur  moram  facere.  (D.  50, 
17,  68.) 
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she  could  not  recover  her  legacy.  The  charges  were  anfoiinded  ;  and  a  child  was 
bom,  thus  giving  her  a  right  to  the  ownership  of  a  third.  It  was  held  that  she  could 
demand  the  income  for  the  period  daring  which  she  was  kept  from  her  property  by 
false  charges.     (D.  22, 1,  48.) 

Gaius  owes  the  slave  Stichus  to  Titius,  but  Titius  agrees  not  to  sue  him  for  a  certain 
period.  After  this  pact,  and  before  the  time  expired,  Stichus  died.  Could  mora  be 
attributed  to  Gaius  ?  No,  because  Titius  by  agreement  divested  himself  of  his  right 
to  demand  Stichus.     (D.  2,  14,  54.) 

Maevins  promises  Eros  after  two  months  to  Sempronius.  At  the  end  of  one  vionth 
Sempronius  demands  Eros.  Before  the  end  of  the  two  months  Eros  dies.  Has 
Maevius  made  mora  J    No,  because  the  demand  was  premature.     (D.  45,  1,  49,  8.) 

1.  The  effect  of  mora  by  a  debtor. 

(1.)  In  legacies,  ^/yric<wi7ww«a,  and  bonae  fidei  contracts,  mora 
by  a  debtor  subjected  him  to  the  payment  of  interest.  (C.  4, 
21,  3 ;  D.  22,  1,  32,  2.)  But  no  interest  was  due  from  mora  in 
the  formal  contracts  and  mutuum ;  that  is,  in  contracts  stricti  juris. 
Interest  was  due,  however,  not  as  a  matter  of  right,  but  only  of 
judicial  discretion.  If  the  judge  thought  interest  ought  to  be 
given,  he  could  give  it,  but  he  was  not  compelled  in  every  case 
of  mora  to  do  so.  (D.  19, 1, 49, 1.)  The  amount  was  determined 
by  the  rate  of  interest  current  in  the  place  (D.  22,  1,  1),  but 
must  in  no  case  exceed  the  limits  fixed  by  law.  (C  4,  32, 
26,  1.) 

(2.)  Mora  throws  on  the  debtor  all  loss  arising  from  the  de- 
struction of  the  thing  promised  by  accident  without  the  fault 
of  the  creditor  or  debtor  (periculum  ret).  (D.  44,  7,  45  ;  D.  45, 
1,  91,  pr.;  D.  7,  1,  37 ;  D.  45,  1,  91,  3.) 

2.  Effect  of  mora  by  creditor. 

A  creditor  by  improperly  refusing  to  accept  a  discharge  of 
the  debt,  not  only  releases  the  debtor  from  paying  interest  for 
delay,  but  must  bear  the  loss  of  the  accidental  destruction  of 
the  thing  promised.     (D.  46,  3,  72.) 

Illustrations, 

Gains  stipulated  for  Dama  or  Eros.  Titius,  the  debtor,  brought  Dama.  Gaius 
refused  to  take  Dama,  who  afterwards  died.  Gaius  cannot  then  sue  for  Eros.  (D.  45, 
1,  105.) 

Julius  owed  Cornelius  10  aurei,  and  took  the  amount  to  him,  and  he,  without  good 
reason,  refused  to  take  it.  By  mischance  Julius  lost  the  money.  If  Cornelius  sues,  he 
can  be  defeated  by  the  exceptio  dolt  mali,    (D.  46,  8,  72.) 
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Rights  in  personam  arising  from  the  consent  of  the  persons 
bound  have  now  been  examined.  But  rights  in  personam  may 
exist  without  the  consent  of  the  persons  bound.  Such  rights 
-were  said  by  the  Roman  jurists  to  arise  quasi  ex  contractu. 
Rights  in  personam  arising  from  consent  are  contracts ;  rights 
in  personam  arising  by  operation  of  law  are  quasi-contracts.  It 
seems,  however,  desirable  to  subdivide  this  last-mentioned 
class.  Some  quasi-contracts  come  very  near  contract,  and  are 
governed  by  precisely  the  same  considerations.  Others,  such 
as  tutela,  have  very  little  in  common  with  contract.  In  some 
cases  the  relationship  created  by  quasi-contract  is  temporar}'-, 
and  for  a  single  transaction ;  in  other  cases  it  is  permanent, 
lasting  even  for  the  whole  life  of  the  parties.  It  would  seem 
expedient,  therefore,  to  confine  the  term  quasi-contract  to  those 
cases  where  the  legal  duties  created  by  law  are  closely  analogous 
to  those  of  contract.  The  term  "  status  "  may  be  taken  to  apply 
to  those  cases  where  a  permanent  relationship  is  created  by 
the  law,  where  the  duties  imposed  upon  a  person  are  imposed 
upon  him  as  a  member  of  a  class.  This  group  includes  the 
following  heads: — Patron  and  freedman;  Parent  and  child; 
Husband  and  wife ;  lutela;  Cura. 

QUASI-CONTRACT. 

The  examples  to  be  given  of  quasi-contracts  all  resemble  the 
equitable  contracts.  If  a  bilateral  agreement  not  enforceable 
by  law  is  performed  by  one  of  the  parties,  we  have  seen  that 
by  means  of  the  actio  in  fcCctum  praescriptis  verbis  the  other  party 
could  be  compelled  to  perform  his  promise  or  pay  damages. 
But  in  certain  cases  the  law  did  not  go  quite  so  far,  and  when 
the  perfoimance  took  the  shape  of  delivering  property,  contented 
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itself  with  ordering  restitution.    In  these  cases  the  remedy  was 
by  condictio. 

Restitution  was  given  in  several  cases,  which  are  thus 
enumerated  by  Paul : — (1)  where  money  not  due  has  been 
paid  by  mistake  (ob  indebitum) ;  (2)  where  property  has  been 
given  in  terms  of  a  compromise  never  carried  out  {ob  trans- 
actionem) ;  (3)  or  when  given  under  a  condition  that  has  been 
broken  {ob  conditionem) ;  or  (4)  for  a  past  consideration  {ob 
causam),  (D.  12,  6,  65,  2);  or  (5)  for  a  future  consideration  {ob 
rem),  (D.  12,  6,  65,  4.)  Generally  when  a  person  had  given 
anything  in  order  that  something  might  be  done,  and  it  was 
not  done,  or  that  something  might  not  be  done,  and  it  was 
done,  there  was  an  equitable  groimd  for  restitution.  This  is 
the  meaning  of  the  phrase,  caitsa  data  causa  non  secuta. 

Trusts. — One  of  the  most  important  cases  of  restitutory 
procedure  was  in  tinists.  It  was  possible  during  the  Em- 
pire, by  means  of  Jideicommissa,  to  establish  trusts,  but  at. 
no  time  could  trusts  be  created  by  act  inter  vivos.  The 
examples  presently  to  be  cited  will  show  to  what  extent 
trusts  were  recognised,  but  the  leading  facts  may  be  briefly 
stated.  Suppose  A  agreed  to  give  property  to  B,  which  B 
undertook  to  sell,  and  to  give  the  proceeds  to  C.  As  between 
A  and  B,  all  the  ingredients  of  a  contract  are  present;  but 
neither  could  A  force  B  to  accept  the  property,  nor  could  B 
compel  A  to  deliver  it,  if  meanwhile  A  had  changed  his  mind. 
The  trust  could  not  be  enforced  as  between  A  and  B,  and  still 
less  at  the  instance  of  C,  who  was  no  party  to  the  contract. 

But  suppose  A  has  given  the  money  or  other  property  agreed 
upon  to  B,  but  B  has  not  given  the  proceeds  to  C.  Here  two 
possibilities  have  to  be  considered.  B  may  refiise  to  do  any- 
thing, and  simply  keep  the  property  as  it  was  given  to  him ; 
or  A  may  repent  of  his  intended  liberality,  and  desire  B  to  give 
him  back  his  money.  In  both  cases  the  remedy  is  the  same. 
Neither  C  nor  A  can  compel  B  to  execute  the  trust,  but  A  can 
require  B  to  restore  his  property.  So  if  A  repents,  B  must 
give  him  back  the  property;  and  he  has  no  right,  nor  has  C  any 
right,  to  enforce  the  trust.  At  what  point  A  could  intervene 
and  change  his  mind  before  the  trust  was  executed,  depended 
upon  the  circumstances  of  the  case.     (D.  12,  4,  3,  2.) 

Illustrations, 
The  father  of  Sempronius  gave  lands  to  his  sister  Claudia,  on  condition  that  ab» 
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should  satisfy  his  creditors.  Claudia  accepted  the  lands,  but  did  not  satisfy  the 
creditors.  Sempronius,  the  father's  heir,  being  liable  for  the  debts,  was  entitled 
to  have  the  gift  set  aside  and  the  property  returned  to  him.     (C.  4,  6,  2.) 

Tryphon,  an  heir,  is  ordered  by  his  testator  to  erect  a  monument  according  to  an 
amount  to  be  settled  by  Dama,  a  freedman.  Tryphon  gives  Dama  a  sum  of  money 
to  raise  the  monument,  which  Dama  does  not  apply  for  that  purpose.  Dama  must 
return  the  money  to  Tryphon.     (D.  12,  4,  11.) 

Titius  gives  his  slave  Stichus  to  Gains  to  manumit  him.  Before  the  manumission 
takes  place,  Titius  sends  a  messenger  to  request  Gaius  not  to  manumit  Stichus,  but  to 
give  him  back.  Gaius  disregards  this  message  and  manumits  Stichus.  What  remedy 
has  Utius  ?  According  to  Olpian  (D.  12,  4,  5,  1),  Titius  can  sue  Gaius  for  the  value 
of  the  slave,  as  the  manumission  was  irrevocable.  But  Julian  (D.  17,  1,  30)  adds 
an  important  qualification  to  the  answer.  If  Stichus  had  been  found  out  with  some 
great  wickedness,  as  falsifying  his  accounts  or  plotting  against  the  life  of  his  master 
Titius,  Gaius  was  bound  to  act  upon  the  message  sent  him  ;  but  if  there  was  nothing 
against  the  character  of  Stichus,  he  was  justified  in  manumitting,  even  after  the 
express  orders  of  Titius  to  the  contrary.     (D.  17,  1,  30.) 

Sempronius  gives  Titius  1 0  aurei  to  buy  a  slave  and  manumit  him.  Titius  buys  a 
slave  for  the  money.  Before  the  manumission  the  slave  runs  away.  Sempronius  now 
sends  a  message  to  Titius  requesting  him  not  to  manumit  the  slave.  Sempronius  may 
require  Titius  to  promise  to  give  up  the  slave  if  he  should  catch  him.     (D.  12,  4,  5,  2.) 

Calpumius  gives  to  Julius  a  sum  of  money  to  manumit  his  slave  Pamphilus. 
Julius  accepts  the  money,  and  sets  out  with  PamphUus  to  go  before  the  Praetor  to 
manumit  him.  On  their  way  they  are  attacked  by  robbers,  and  Pamphilus  is  killed. 
Can  Calpumius  demand  back  his  money  ?  No,  because  the  failure  of  Julius  to  manu- 
mit Pamphilus  was  not  his  fault.    (D.  12,  4,  3,  3  ;  C.  4,  6, 10.) 

Titius  gives  Gaius  money  to  manumit  his  slave  Stichus.  Gaius  accepts  the  money, 
but  before  the  manumission  Stichus  deserts.  Can  Titius  demand  back  his  money? 
The  answer  depends  on  circumstances.  If  Gaius  intended  to  sell  Stichus,  and  Titius 
paid  the  money  to  stop  the  sale,  he  cannot  ask  back  his  money.  Gaius  must,  however, 
promise  to  return  the  money  if  the  slave  is  caught,  less  his  depreciated  value  in  con- 
sequence  of  running  away.  If  Gaius  had  no  intention  of  selling  Stichus,  and  the 
intervention  of  'Htius  was  purely  voluntary,  Gains  must  refund  the  money,  unless  he 
cam  show  that  the  prospect  of  manmnitting  Stichus  made  him  keep  an  insufficient 
^watch  over  him.  If  Grains  refuses  to  manumit  Stichus  on  account  of  his  having 
run  away,  Titius  may  require  him  either  to  give  up  Stichus  or  to  restore  his  money. 
(D.  12,  4,  5,  8.) 

In  the  case  of  trusts,  there  is  no  consideration  on  the  part  of 
the  trustee,  or  of  the  beneficiary.  In  other  cases  a  consideration 
may  be  present. 

Illustrations. 

Titius  gives  G«ius  5  aurei  not  to  sue  him.  Giuus  sues  Titius.  Titius  can  then 
demand  the  restitution  of  his  money.     (D.  12,  4,  3,  pr.) 

Sempronius  gives  Maevius  a  sum  of  money  to  build  a  house  for  himself  on  his  own 
land.  Maevius  takes  the  money,  but  does  not  build  the  house.  Unless  it  appears 
that  Sempronius  would  not  have  given  the  money  except  for  that  purpose,  the  mere 
fact  of  Maevius  not  building  will  not  entitle  him  to  revoke  the  gift,  (D.  24,  1,  18,  2  ; 
C.  4,  6,  8.) 

Money  Paid  by  Mistake. 
The  proper  place  for  this  topic  caused  considerable  perplexity 
to  the  Roman  Jurists.     Gaius  makes  out  an  analogy  with  the 
contracts  re. 
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The  man,  too,  that  has  received  money  not  due  to  him  from  one  that 
paid  it  by  mistake,  incurs  an  obligatio  re.  And  if  an  action  is  brought 
against  him  to  obtain  repayment,  the  plaintiff  is  given  an  actio  condictitia. 
For  a  condicHo  si  paret  eum  dare  oportere  is  allowed,  just  as  if  the 
money  had  been  received  on  loan.  Hence  [some  think]  that  a  pupillus 
[or  a  woman]  to  whom  money  not  due  has  been  paid  by  mistake,  without 
the  authority  of  the  tutor ^  is  not  liable  to  an  indebiti  condictio  any  more  than 
for  money  given  on  loan.  But  this  kind  of  obligation  does  not  really  arise 
out  of  contract.  For  he  that  gives  the  money  with  the  intention  of  paying  a 
debt,  wishes  to  break  off  old  business  rather  than  to  contract  new.  (J.  3, 
14,  I ;  G.  3,  91.) 

Justiman  brings  it  under  the  general  head  of  Quaai-Gontract,  but  also  remarks  on 
the  analogy  with  MtUuum, 

Again,  he  to  whom  a  man  has  by  mistake  paid  money  that  is  not  due,  is 
held  to  owe  the  money  as  if  by  contract.  Strictly,  indeed,  it  is  not  by  con- 
tract that  he  has  incurred  the  obligation  ;  so  much  so,  that  if,  as  we  have 
said  above,  we  are  to  follow  out  the  rationale  of  the  case  more  precisely, 
he  may  be  said  to  have  incurred  the  obligation  by  breaking  off  business 
{ex  distractu)  rather  than  by  contracting  it  {ex  contractu).  For  he  that  gives 
money  with  a  view  to  paying  a  debt,  seems  to  give  it  in  order  to  break  off 
old  business  rather  than  to  contract  new.  And  yet  the  receiver  incurs  an 
obligation  just  as  if  a  loan  were  given  him,  and  is  therefore  liable  to  a 
condictio,    (J.  8,  27,  6.) 

A  right  to  recover  money  paid  by  mistake  existed  when  the 
following  circumstances  concurred : — 

I.  The  thing  given  or  money  paid  must  not  be  for  a  debt, 
either  civil  or  natural. 

II.  The  belief  in  the  existence  of  the  debt  must  have  been 
due  to  a  mistake  of  fact,  and  not  of  law,  except  in  certain 
specified  cases. 

I.  There  must  be  no  real  debt,  either  civil  or  natural. 

Although  performance  of  a  naturalis  obligatio  will  not  be 
enforced  by  a  court  of  law  on  the  application  of  the  creditor 
(naturalis  creditor)^  yet  if  the  debtor  voluntarily  performs  the 
obligation,  he  cannot  ask  restitution.     (D.  12,  B,  51.) 

Illustrations. 

A  master  owes  his  slave  money,  and  after  manumitting  the  slave  pays  him  the 
amount,  under  the  erroneous  idea  that  he  was  bound  to  do  so.  He  cannot  recover 
the  money,  because  the  debt  constituted  a  natural  obligation.  Tryphoninus  remarks 
that  the  relation  of  debt  between  master  and  slave  is  one  recognised  only  by  natural 
law  {jus  naturale).     (D.  12,  6,  64.) 

A  woman,  under  the  erroneous  belief  that  she  is  bound  to  give  a  do8,  settles  some 
of  her  property.  She  cannot  recover  the  money  settled,  because,  throwing  out  of 
accoimt  her  error,  she  ought  to  adhere  to  the  settlement  out  of  a  proper  feeling 
{pieUUis  catua).     (D.  12,  6,  32,  2.) 
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Titius  thinks  he  has  promised  10  aurd  to  Gains  when  he  has  promised  to  Maeyius. 
Titius  pays  to  Gains.     Titius  can  recover  the  money  from  Gains.     (D.  12,  6,  22.) 

A  l^^y  is  paid  nnder  a  will  It  is  afterwards  discovered  that  the  will  is  not 
genuine,  or  that  it  is  void.  The  amonnt  paid  can  be  recovered  (D.  12,  6,  2,  1),  sub- 
ject to  the  rule  that  the  error  is  one  of  fact  only.     (C.  4,  5,  7.) 

Gaius  buys  his  own  slave  from  Sempronius.  Sempronius  must  restore  the  price 
paid  by  Gains,  whether  he  knew  that  the  slave  was  not  his  own  or  not,     (D.  12,  6,  87.) 

Two  sureties  pronused  10  <iur^i  for  a  debtor.  The  debtor  paid  3,  and  afterwards  the 
sureties  paid  5  each.  The  siirety  who  paid  last  can  recover  3  from  the  creditor.  (D. 
12,  6,  25.) 

Two  sureties  are  jointly  liable  for  10  aurei.  At  the  same  time  they  each  pay  10 
aurei.     Each  can  recover  6  aurei  from  the  creditor.     (D.  12,  6,  19,  4.) 

Gaius  bought  land  from  Titius.  Before  delivery,  Gaius  died,  leaving  an  injunction 
to  his  heir  that  Titius*  should  not  be  required  to  deliver  the  land.  In  ignorance 
of  this,  Utins  delivered  the  land.  He  can  recover  It,  because  the  obligation  to  deliver 
it  was  released  by  the  will  of  Gains.     (D.  12, 6,  26, 7.) 

An  agreement  has  been  made  between  a  patron  and  his  freedman  of  release  from 
service  {operae).  If  after  that  the  freedman  by  mistake  renders  service,  he  can 
recover  the  value.     (D.  12,  6,  40,  2.) 

A  debtor  pays  to  a  person  who  falsely  pretends  to  be  the  agent  of  his  creditor.  He 
18  not  released,  but  can  recover  the  money  from  the  false  agent.    (0.  4,  6,  8.) 

A  robber  lets  a  house  and  receives  the  rent,  or  lets  a  ship  and  receives  the  freight, 
or  lets  the  services  of  slaves  and  receives  their  wages.  In  all  these  cases  payment 
cannot  be  recovered,  and  the  debtor  is  discharged.  But  if  the  owner  let  the  house  or 
the  ship  or  the  slaves,  and  the  robber  merely  took  the  rents,  then  the  debtors  are  not 
discharged,  but  they  can  sue  the  robber  for  the  recovery  of  their  money.    (D.  12, 6, 55. ) 

Utius  thinks  he  owes  either  Stichus  or  Pamphilus.  He  really  owes  Stichus,  but 
delivers  Pamphilus.  He  can  recover  Pamphilus,  for  that  is  not  an  equivalent  for  the 
deUvery  of  Stichus.     (D.  12,  6, 19,  3.) 

A  vendor  delivers  land  free  from  servitude,  when,  according  to  agreement,  it  ought 
to  have  been  burdened  with  a  right  of  way  {iter).  The  vendor  can  sue  to  have  the 
right  of  way  set  up.     (D.  12,  6,  22,  1  ;  D.  19,  1,  8,  pr.) 

An  heir  is  bound  to  give  a  part  of  a  house  to  a  legatee  on  a  particular  day.  Before 
Hie  day  named,  the  house  was  partly  burned,  and  it  was  repaired  by  the  heir.  At  the 
proper  time  he  delivered  the  part  of  the  house  without  reserving  what  he  had  spent  on 
its  restoration.    He  can  sue  the  legatee  for  the  expense.     (D.  12,  6,  40,  1.) 

Money  paid  by  order  of  a  court,  even  when  the  order  is  wrong, 
is  not  money  paid  by  mistake.  (C.  4,  5,  1.)  So  money  paid  to 
avoid  a  penalty  is  not  considered  as  paid  by  mistake. 

There  are  certain  cases,  however,  in  which  repayment  cannot  be  de- 
manded, although  the  money  was  not  due,  but  was  paid  by  mistake.  The 
ancients  have  determined  that  this  is  so  in  cases  where  the  amount  to  be  sued 
for  {/is)  increases  if  liability  is  denied,  as  under  the  lex  Aquilia;  and  also  in 
the  case  of  a  legacy.  This  the  ancients  indeed  wished  to  apply  to  those 
legacies  only  that  are  definite  in  amount,  and  bequeathed  per  damnationem. 
But  our  constitution,  since  it  has  allowed  all  legacies  t)r  trusts  one  and  the 
same  nature,  has  extended  this  increase  to  all.  It  has  not,  however,  granted 
this  right  to  all  legatees,  but  only  in  the  case  of  legacies  or  trusts  left  to  con- 
secrated churches,  and  the  other  places  worthy  of  veneration,  that  are 
honoured  in  view  of  their  religion  or  piety.  If  these  legacies  are  paid, 
although  not  due,  repayment  cannot  be  demanded.    (J.  3,  27,  7.) 
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As  to  the  2ftr  AquUia  and  double  damages,  see  p.  186.  Legacies  per  damnoHcmem 
will  be  explained  subsequently.     (Book  III.,  LegatumJ) 

11.  The  money  paid  must  be  parted  with  in  ignorance  of 
some  fact,  not  of  law.  (0.  4,  5,  6 ;  C.  1,  18,  10;  D.  12,  6,  1,  1.) 
Every  one  was  presumed  to  know  the  law.  (C.  1,  18,  12.) 
Begula  est,  juris  quidem  ignorantiam  cuique  nocerCy  facti  vera 
ignorantiam  non  nocei*e.  (D.  22,  6,  9,  pr.)  The  reason  assigned 
is  that  law  can  and  ought  to  be  definite ;  but  the  most  circum- 
spect cannot  know  everything.  Cum  jus  Jinitum  et  possit  esse, 
et  debeat;  facti  viterpretcUio  plej^mqite  etiam  pt^mtissimos /allot. 
(D.22,6,2.) 

Illustrations. 

A  does  not  know  that  B  is  his  cognate.  Is  this  an  error  of  law  or  of  fact  ?  If  A 
knows  that  both  he  and  B  are  free,  and  from  whom  they  are  bom,  but  is  not  aware 
that  B  is  thereby  a  cognate,  it  is  an  error  of  law.  But  if  A  was  exposed  by  his 
parents,  and  did  not  know  them,  or  served  as  a  slave,  the  error  would  be  one  of  fact 
(D.  22,  6, 1,  2.) 

He  who  in  ignprance  of  his  rights  as  heir  neglects  to  claim  the  Falcidian  fourth, 
and  pays  the  legatees  in  full,  cannot  recover  the  excess  from  them.     (D.  22,  6,  9,  5.) 

Every  error  of  fact  does  not  excuse,  but  only  such  errors  as 
a  man  might  fall  into  notwithstanding  ordinary  care.  If  the 
error  implies  a  want  of  due  diligence,  no  relief  is  given.  A  man 
cannot  plead  ignorance  of  what  everybody  but  himself  well 
knows.  The  true  standard  is  not  that  set  by  the  most  inquisitive 
or  the  most  careless  man,  but  by  the  man  of  ordinary  dihgence. 
(D.  22,  6, 9, 2.)  Sabinus  said,  error  of  fact,  to  excuse,  must  not  be 
the  error  of  a  foolhardy  speculator.    (D.  22,  6,  6 ;  D.  22,  6,  3,  1.) 

ExcEpnoKS. — Some  persons  obtam  relief  even  from  errors  of  law. 

1.  Minors  (under  25)  and,  a/orttorc,  those  under  the  age  of  puberty  (acting  without 
their  tutores),  are  not  fastened  with  the  consequence  of  ignorance  of  law.  (D.  22, 6, 10 ; 
D.  1,  18,  2.)  A  minor  giving  a  loan  to  a  JUiusfamilias  was  relieved  from  the 
effect  of  the  SentUut  ConsuUum  Macedonianum.     (D.  22,  6,  9,  pr.) 

2.  Women  are  sometimes  excused.  (D.  22,  6,  9,  pr.)  Thus  ignorance  of  pro- 
cedure— as  in  the  production  of  documents — did  not  expose  women  to  the  usual 
penalty.     (D.  2,  18,  1,  5.) 

3.  Soldiers.  A  JUimfamilias  soldier  is  made  heir  by  lus  comrade,  but  fancies  he 
cannot  enter  on  the  inheritance  without  his  father's  penmssion.  He  is  relieved  from 
the  consequence  of  this  error.     (D.  22,  6,  9,  1.) 

4.  Generally  a  man  was  excused  if  he  had  no  opportunity  of  taking  the  advice  of 
A  jtmsconstdt,  and  was  not  himself  acquainted  with  the  law.     (D.  22,  6,  9,  3.) 

6.  A  peasant  {agricuU<yr)y  or  like  ignorant  person,  was  excused.     (D.  22,  3,  26,  1.) 
6.  When  there   was  a  difference   of    opinion  between  the  two    great    schools 
(Sabinians  and  Proculians)  on  a  point  of  law,  a  person  was  safe  in  following  either. 

Remedy  (Condictio  Indebiti). 
1.  Tfie  Burden  of  Proof . — If  the  defendant  admits  receiving  the  money  sought  to 
be  recovered  by  the  condictio  indebiti,  but  affirms  that  it  was  paid  for  a  subsisting 
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debt,  then  the  plaintiff  must  prove  that  the  money,  although  paid,  was  not  really  due. 
If  the  defendant  denies  receiving  the  money,  and  it  is  proved  to  have  been  given  him, 
the  burden  of  proving  that  the  money  was  due  rests  upon  him.  (D.  22,  3,  25,  pr.) 
When,  however,  the  plaintiff  is  a  minor,  or  woman,  or  other  person  excused  from 
errors  of  law,  the  burden  of  proving  the  fairness  and  legality  of  the  transaction  rests 
wholly  upon  the  defendant.     (D.  22,  8,  25,  1.) 

2.  The  meature  of  damages  depended  on  the  nature  of  the  performance  it  was  sought 
to  rescind.  Thus,  if  com  had  been  given  by  mistake,  the  quality  of  the  grain  must  be 
taken  into  account ;  and  if  it  is  used,  the  price  of  it  must  be  paid.     (D.  12,  6,  65,  6.) 

If  by  mistake  a  house  is  given,  the  measure  of  damages  is  not  what  the  plaintiff 
would  have  let  it  for,  but  how  much  the  defendant  would  have  given  for  it.  (D.  12, 
6,  65,  7.) 

A  by  mistake  gives  B  a  slave.  B  manumits  the  slave.  If  B  knew  that  the  slave 
was  not  due  to  him,  he  must  pay  the  price  of  the  slave  ;  but  if  he.  did  not,  he  is  bound 
only  to  surrender  the  rights  he  has  acquired  as  the  patrontu  of  the  slave.  (D.  12,  6, 
65,  8.) 

A  slave  not  due  has  been  ^ven  to  a  man,  who,  ignorant  of  the  mistake,  sold  the 
slave  for  a  trifle.  He  is  liable  to  pay  only  the  price  he  actually  obtained.  (D.  12,  6, 
26, 12.) 

When  a  freedman  has  done  work  from  which  he  was  released,  the  measure  of 
damages  is  the  wages  he  would  have  got.     (D.  12,  6,  26,  12.) 


NEGOTIORUM  GESTIO. 

The  negotioi*um  gestor  is  one  that  has  done  something  for 
another  without  being  asked.  He  may  be  compared  with  the 
mandatarius.  (D.  44,  7,  5,  pr.)  The  Actio  negotiorum  gestorum 
was  introduced  by  the  edict  of  the  Praetor.  He  gave  an 
action  to  a  person  that  had  acted  for  another,  whether  that 
other  were  aUve  or  not  at  the  time  of  the  transaction.^ 

Therefore  when  a  man  manages  the  business  of  another  that  is  away,  on 
both  sides  actions  arise  between  the  parties,  called  actiones  negotiorum 
gestorum.  The  owner  of  the  property  managed  may  bring  against  the 
manager  an  actio  directaj  the  manager  in  turn  an  actio  contraria.  These 
actions,  it  is  dear,  do  not  arise  strictly  from  any  contract,  for  they  arise 
only  when  without  any  mandate  a  man  voluntarily  comes  in  to  manage 
another's  business.  They,  therefore,  whose  business  is  managed,  incur  an 
obligation,  and  that  without  knowing  it.  It  was  for  the  sake  of  expediency 
that  this  was  received ;  lest  when  men  were  forced  to  hurry  away  suddenly, 
and  went  from  home  without  giving  any  one  a  mandate  to  administer  their 
affairs,  their  business  should  be  neglected.  And  certainly  no  one  would  look 
after  it,  if  he  were  to  have  no  action  for  what  he  spent.  Again,  as  he  that 
has  managed  the  business  for  the  good  of  its  owner  has  put  the  owner  under 
an  obligation  to  him,  so  he,  too,  in  turn,  is  bound  to  give  an  account  of  his 
administration.  In  this  case  every  man  is  compelled  to  give  an  account 
with  the  utmost  possible  diligence  ;  for  it  is  not  enough  to  display  the  same 

'  Si  quit  negotia  aJUeriui,  sive  quis  negoUa  quae  ct^usque  cum  is  moritur  fuerint, 
fftMseril;  judicium  to  nomine  dabo,     (D.  3,  5,  3.) 
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diligence  that  he  usually  displays  in  his  own  affairs,  if  any  one  else  of  gfrcater 
diligence  would  have  administered  the  business  to  greater  advantage.  (J.  5, 
27,  I.) 

Rights  and  Duties. 
A.  Duties  of  the  Negotiorum  Gestor. 

I.  As  in  the  analogous  case  of  mandate,  the  gestor  must 
account  to  the  person  for  whom  he  acts.     (D.  3,  5,  2.) 

lUitstrations. 

The  gestor  recovers  from  a  creditor  a  stim  exceeding  the  debt  He  must  give  np 
the  excess,  although  he  could  not  recover  from  the  principal  any  sums  that  he  pud, 
and  which  the  principal  did  not  really  owe.     (D.  3,  6,  23.) 

The  gestor  must  pay  interest  to  the  principal  for  the  balances  that  he  retains  in 
his  hands.     (D.  8,  5,  81,  8.) 

II.  The  responsibility  of  the  Negotiorum  Oestor. 
1.  Responsibility  for  Omissions. 

The  gestor  was  in  a  materially  different  position  from  a  ttdor^ 
curator^  or  agent.  These  undertook  particular  duties,  the  non- 
performance of  which  exposed  them  to  an  action.  But  the 
gestor  undertakes  nothing,  and  consequently,  prima  facie,  cannot 
be  sued  for  omissions.  (C.  2, 19, 20.)  But  this  statement  must  be 
limited  by  the  requirements  of  good  faith  {bona fides) ;  and,  there^ 
fore,  if  he  neglected  to  sue  a  debtor  of  the  principal,  and  the 
debt  was  lost,  he  must  make  good  the  amount  to  the  principal. 
(D.  3,  5,  8,  pr.)  More  particularly  was  this  the  case  when  the 
gestor  himself  owed  anything  to  the  principal.  It  was  necessary, 
however,  to  the  responsibility  of  the  gestor,  that  the  principal 
should  be  in  a  position  to  exact  the  performance  of  the  obliga- 
tion. Thus,  if  the  gestor  has  an  article  belonging  to  the 
principal  in  his  custody  as  a  pledge,  he  was  not  boimd  to  give 
it  up  unless  he  had  under  his  control  money  belonging  to  the 
principal  sufficient  to  discharge  the  debt.     (D.  3,  5,  35,  1.) 

The  gestor  was  bound  to  discharge  the  creditors  of  the 
principal,  if  it  was  the  interest  of  the  principal  that  they  should 
be  paid. 

IllVfStration. 

A  debtor  of  Gains  died  owing  him  50  aurei.  Gains,  although  not  the  heir,  under- 
took the  administration,  which  left  him  10  awrd  out  of  pocket  On  a  sale  of  tbo 
inheritance^  a  sum  of  100  aurei  was  deposited  in  a  chest,  and  lost  without  the  fault 
of  Gaius.  Can  Gaius  recover  from  TiUus  the  heir,  either  the  debt  of  50  otirM,  or  the 
10  aurei  that  were  spent  t  This  depends  on  whether  it  was  the  duty  of  Gaius  to  paj 
himself  out  of  the  100  awei  procured  by  the  sale.  If  it  was,  then  Gaius  not  unlj 
loses  his  50  aurei,  but  must  make  good  the  other  50  to  Titius,  less  the  10  aurei  he  had 
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spent.  But  if  there  were  any  outstanding  claims  or  liabilities  that  made  it  jadicions 
to  reserve  the  money  instead  of  paying  the  debts,  then  Gains  can  recover  from  Titius 
both  the  original  debt  of  50  aurei  and  the  10  aurd  that  were  spent     (D.  8,  5, 18.) 

2.  Responsibility  for  Acts. 

The  class  of  negotiorum  geatares  is  based  on  a  negative  rather 
than  a  positive  idea ;  on  the  absence  of  the  authority  of  the 
principal  rather  than  the  character  of  the  agency.  There 
might  accordingly  be  a  most  important  difference  in  the  acts 
a  gestor  might  be  required  to  do,  as  well  as  in  the  degree  of 
responsibility  attached  to  him.  According  to  circumstances  a 
gestor  might  not  be  liable  for  negligence,  or  he  might  be  answer- 
able even  for  accident. 

A  gestor  was  responsible  for  dolus  only,  and  not  for 
negligence  or  accident  {culpa,  casiu),  if  he  acted,  so  to  speak, 
with  reluctance,  and  in  order  to  prevent  a  serious  evil  befalling 
the  principal.  Thus,  if  he  interfered  to  prevent  the  bank- 
ruptcy of  the  principal.     (D.  3,  5,  3,  9.) 

But  where  a  gestor  intervened  without  urgent  necessity,  he 
was  bound  to  show  due  diligence.  Thus,  if  he  undertook  the 
management  of  money,  he  was  bound  to  lend  the  money  at 
interest  to  solvent  persons,  although  he  was  not  responsible 
for  the  loss  of  the  money  if  they  were  afterwards,  through 
UP  foreseen  circmnstances,  unable  to  repay  the  loan.  (D.  3, 
5,  37,  1.) 

As  a  general  rule,  a  gestor  was  not  compelled  to  make  good 
losses  resulting  from  accident  (C.  2,  19,  22),  unless  his  inter- 
ference was  uncalled  for.  {Culpa  est,  immiscere  se  rei  ad  se  non 
pertinently  D.  50,  17,  36.)  A  gestor  was  liable  for  loss  by 
accident  when  he  made  enterprises  foreign  to  the  habits  of  the 
principal.  Thus  if  he  buys  raw  and  unskilled  slaves,  and  they 
do  damage,  he  must  pay  the  loss ;  but  if  some  of  the  enterprises 
yield  a  profit,  others  a  loss,  the  gestor  may  set  off  the  gain 
against  the  loss,  and  must  make  good  only  the  balance  of  loss. 
(D.  3,  5,  11.) 

On  the  death  of  the  principal,  the  gestor  was  not  obliged  to 
begin  any  new  transactions,  but  he  ought  to  complete  those 
already  entered  upon.     (D.  3,  5,  21,  2.) 

B.  Duties  of  the  Principal. 

I.  He  must  pay  the  expenditure  incurred  by  the  gestor  for  his 
benefit.    (D.  3,  5,  45,  pr.) 

Illustrations. 
THiaB  acting  for  the  absent  Sempronins  repaired  a  ruinous  house,  and  hired  medieal 
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aid  for  a  sick  slave.  Titius  is  entitled  to  his  expenditure,  although  Hie  house  should 
afterwards  be  accidentally  burned,  or  the  slave  die,  and  so  Sempronius  derive  no 
benefit  from  the  expense.  This  was  the  opinion  of  both  Labeo  and  Ulpian.  But 
Proculus  started  this  difficulty :  Suppose  Sempronius  had  given  up  the  house  as  not 
worth  repairing,  or  as  one  that  he  had  no  use  for.  In  this  case  Titius  would  fail,  for 
the  expenditure  could  not  be  called  benefidaL     (D.  3,  5,  10,  1.) 

A  testator  desired  his  freedman  to  accept  a  certain  sum  to  build  a  tomb  to  his 
memory.  The  freedman  cannot  recover  more  than  that  amount  from  the  heir,  although 
he  may  have  spent  more.     (D.  3,  5,  81,  4.) 

11.  In  certain  cases  the  principal  must  pay  interest  on  sums 
paid  on  his  behalf  by  the  gestor.    (C.  2,  19,  18.) 

Illustration. 

Titius  lent  money  to  pay  a  debtor  of  Gains.  If  the  non-payment  of  the  debt  would 
have  involved  the  sale  of  a  pledge  or  a  bankruptcy,  Gaius  must  pay  interest.  This 
is  a  fair  price  to  be  paid  for  deliverance  from  a  great  evil,  and  the  rate  of  interest  was 
to  be  governed  by  the  custom  of  the  country.  If,  again,  Titius  had  to  borrow  the 
money,  Gaius  must  restore  the  amount  of  interest  paid  by  Titius,  unless  he  failed  to 
derive  any  equivalent  advantage.     (D.  22,  1,  87.) 

Investitive  Facts. 

The  relation  of  negotiorum  gestio  is  constituted  when  the 
following  facts  co-exist : — 

I.  One  person — the  gestor — must  act  for  another  (dominus  ret 
gestae). 

II.  There  must  be  no  mandate. 

III.  The  gestor  must  not  have  been  forbidden  to  act  by  the 
principal  {domirvus).' 

IV.  The  gestor  must  act  with  the  intention  of  binding  the 
principal. 

L  The  gestor  must  act  for  another  than  himself. 

If  a  person  acts  in  another's  business  with  a  view  only  to  his 
own  profit,  he  is  not  a  true  negotiorum  gestor,  because  he 
acts  for  himself,  not  for  another.  Nevertheless,  he  will  be 
liable  to  the  actio  negotiorum  gestorum  without  having  any  claim 
for  expenses,  except  in  so  far  as  his  conduct  has  resulted  in 
benefit  to  the  principal.     (D.  3,  5,  6,  3.) 

Illustrations. 

Gaius  is  tutor  to  Titius,  and  Sempronius  pays  a  debt  of  the  pupiUui  without  the 
request  of  Gaius,  in  order  to  prevent  Gaius  suffering  for  his  neglect.  Sempronius  can 
recover  the  money  from  Gaius.     (D.  8,  5,  6,  pr.) 

One  of  two  joint-owners  defends  their  land  against  a  daim  of  servitude.  He  can 
xeoover  half  the  expenses  from  the  other  joint-owner.     (D.  8,  5,  81,  7.) 

Gaius  demands  from  Titius  payment  of  a  sum  alleged  to  be  due  to  Sempronius. 
Titius  pays  Gaius.  Sempronius  afterwards  learns  this,  and  ratifies  the  payment  made 
to  Gaius.    Does  this  enable  him  to  sue  Gaius  for  the  money  f     Julian  says  be  can ; 
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becatise  Sempronius  having  ratified  the  act  of  GaiuB,  can  be  sued  by  Titius  for  the 
recovery  of  the  money  he  paid  by  mistake ;  and  if  that  ratification  makes  him  respon- 
sible, it  should  also  entitle  him  to  demand  the  money  from  Gains.  (D.  8,  5,  6,  9  ; 
C.  2,  19,  9.) 

Julius  sues  and  recovers  a  sum  from  the  debtor  of  the  deceased  Titius,  to  whom  he 
imagines  Gaius  is  heir.  Seius  is  the  true  heir.  Gaius,  also  by  mistake,  ratified  the 
act  of  Julius.  This  makes  Julius  the  negotiorum  gettor  of  Gaius.  The  ratification,  as 
regards  Julius,  puts  Grains  in  the  position  of  heir.     (D.  8,  5,  6,  10.) 

Julius,  thinking  Gaius  to  be  heir,  repairs  the  hereditary  mansion.  Gaius  under  the 
same  erroneous  belief  ratifies  the  act.  Julius  cannot  sue  Gaius,  but  must  sue  the  real 
heir,  because  he  alone  is  benefited  by  the  repairs.     (D.  3,  5,  6, 11.) 

II.  There  must  be  no  valid  mandate,  for  the  object  of  intro- 
ducing the  actio  negotiorum  gestorum  was  to  supplement  the 
law  of  mandate.    (D.  17,  1,  6,  1.) 

A  remedy  may  thus  be  obtained  where  a  person  has  acted  as 
agent  in  mistake,  under  the  impression  that  he  was  authorised ; 
or  where  the  agent  is  incapable  of  binding  himself  by  a  con- 
tract ;  and  generally,  when  it  is  equitable,  in  the  absence  of 
express  agreement,  that  a  person  should  be  recouped  for 
expenditure  made  with  a  view  to  benefit  another. 

Illustrations, 

Gaius,  iteder  the  mistake  that  he  was  requested  by  Titius,  becomes  his  surety  {fide- 
juttcr).  Gaius,  if  he  is  compelled  to  pay,  cannot  sue  on  mandate,  since  Titius  never 
requested  lum ;  bufe  he  can  sue  as  a  negotiorum  gestor,     (D.  8,  5,  5,  pr.) 

If,  in  the  same  case,  Gaius  thought  he  was  acting  for  TiUus,  but  really  for  Sem- 
pronius, he  has  the  same  remedy  against  Sempronius.     (D.  8,  5,  5, 1.) 

A  person  acts  for  the  joint  property  of  a  husband  and  wife,  with  the  authority  of 
the  husband  alone.  He  can  sue  the  husband  on  mandate  and  the  wife  as  a  negotiorum 
ffettor,     (C.  2, 19,  14.) 

Titius  (a  freeman),  under  the  erroneous  belief  that  he  is  a  slave  of  Julius,  acts  on 
behalf  of  Julius.  Titius  is  a  negotiorum  geator,  because  with  a  slave  there  could  be  no 
contract  of  mandate.     (D.  8,  5,  8,  5.) 

Sempronins  gave  to  a  freedman  or  friend  a  mandate  to  borrow  money.  The  letter 
was  shown  to  Grains,  who  on  the  faith  of  it  lent  money.  The  creditor,  although  there 
has  been  no  mandate,  and  no  contract  with  Sempronius,  can  sue  him  for  the  amount  as 
a  negotiorum  gestor,     (D.  8,  5,  81,  pr.) 

ni.  The  gestor  must  not  have  been  forbidden  to  act  by  the 
principal.    (D.  17,  1,  40.) 

IV.  The  intention  of  the  gestor  must  be  to  bind  the  principal ; 
if  he  acts,  without  expecting  to  be  reimbursed,  from  motives  of 
liberality,  or  simply  in  the  performance  of  a  duty,  he  is  not 
a  gestor. 

He  that  out  of  friendship  to  the  father  of  pupUli  petitions  for  tuiorea  to  them,  or  to 
have  tutorei  removed,  has  no  claim  for  expenses  as  a  negotiorum  gestor  (D.  8,  5,  44), 
according  to  a  constitution  of  Severus.*   (G.  2,  19,  1.) 

In  like  manner,  a  freedman  has  no  claim  against  the  dau^^ters  of  his  patron  for 
the  same  service,  because  it  is  his  duty  (obiequium)  so  to  act     (C.  2,  19,  5.) 
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A  hosband  cannot  recover  from  his  wife's  &ther  what  he  has  spent  for  her.  Bat 
if  in  the  expectation  of  being  recouped  he  has  paid  the  cost  of  her  funeral,  he  can  sue 
her  father.     (C.  2,  19, 18.) 

A  mother  that  has  supported  her  children  cannot  recover  the  cost  of  their  mainten> 
ance,  but  money  spent  for  the  preservation  or  improvement  of  their  property  by  her 
may  be  recovered  by  the  acUo  negoticrum  gestorum,  (C.  2,  19,  11.)  Nor  can 
an  ancle  recover  what  he  has  spent  in  maintaining  his  niece.  (D.  3,  5,  27,  1.) 
In  such  cases  the  presumption  was  all  but  overwhelming  that  the  motive  was 
liberality,  but  where  conclusive  evidence  existed  to  the  contrary,  those  who  were  not 
actually  liable  in  law  for  the  maintenanoe  of  others  oould  recover  the  money  they  had 
80  expended.     (D.  8,  5,  84.) 

A  father  advances  money  to  an  emancipated  son  to  enable  him  to  prosecute  his 
studies  abroad.  Is  the  sum  so  advanced  to  be  regarded  as  a  part  of  the  share  of  his 
father's  property  to  which  the  emancipated  son  is  entitled  ?  The  answer  depends  upon 
the  intention  with  which  the  money  was  given.  Was  it  intended  as  an  advancemtot^ 
or  was  it  simply  an  instance  of  paternal  liberality  or  duty  ?  On  whichever  answer  ia 
given  depends  the  result.     (D.  10,  2,  50.) 

Remedies. 

I.  By  the  principal  {dcminus  m  gestae)  against  the  negoUorum  geMar.  (Actio 
negoUorum  gestorum  directa. ) 

The  object  of  this  action  is  to  make  the  gestor  account,  and  generally  to  enforce  his 
duties. 

II.  By  the  gettar  against  the  dominuB.     {Actio  negcHortiM  gettorum  eontraria,) 
The  gestor  could  set  off  his  expenses  if  sued  in  the  actio  direeta,  but  if  he  did  not 

adopt  this  mode,  he  could  bring  the  a^Aio  cojUraria,  If,  however,  the  question  of  his 
claims  were  raised  on  an  cictio  directaf  he  could  not  afterwards  sue  for  them — as  he 
would  be  met  by  the  plea  of  res  judicata,    (D.  3,  5,  8,  2.) 


STATUS. 

I.— Patron  and  FreedmaN  (Patronus,  Libertus). 

The  relation  of  master  to  slave  was  one  of  ownership.  When 
the  slave  was  manumitted,  a  new  relation  was  established 
between  him  and  his  old  master  of  an  interesting  character. 
In  slavery,  no  civil  rights  subsist  between  master  and  slave. 
A  slave  cannot  do  a  wrong  to  his  master,  nor  a  master  to  his 
slave.  The  rights  of  the  master,  like  all  rights  in  rem,  arise 
from  the  duty  imposed  on  all  men  generally  of  forbearing  to 
interfere  with  him  in  the  possession  and  use  of  his  slave.  But 
the  rights  of  the  patron  are  of  a  wholly  different  character. 
They  are  rights  against  the  freedman  solely.  The  old  master 
is  no  longer  owner,  he  is  creditor  in  respect  of  the  services  due 
by  the  freedman.  These  services,  when  examined,  are  found  to 
constitute  a  prolongation  of  the  master's  former  interest  in  his 
slave ;  so  that  a  manumitted  slave,  although  free  as  respects 
men  generally,  was  still  bound  to  his  old  master  by  ties  of  a 
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substantial  character.  The  services  due  by  a  freedman  were  a 
return  to  the  master  for  his  generosity  in  raising  him  from 
slavery.  The  obligation  extended  no  further  than  the  children 
of  the  freedman ;  and  thus,  by  a  natural  and  easy  process,  as 
the  sense  of  the  benefit  confeiTcd  began  to  fade,  the  resulting 
duties  were  withdrawn,  and  the  descendants  of  a  manumitted 
slave  took  their  place  among  free-bom  citizens. 

During  the  Republic  there  was  but  one  class  of  freedmen — 
Soman  citizens ;  but  after  the  lea  JSUa  Sentia  (A.D.  4),  and  the 
Ux  Junta  Norbana  (a.D.  19),  two  new  classes  were  introduced 
who  did  not  enjoy  the  rank  of  citizenship — the  Latini  Juniani 
and  Dedititiu  These  two  classes  existed  during  the  Empire 
down  to  Justinian,  who  removed  their  disabilities,  and  restored 
the  old  single  class  of  freedmen — Roman  citizens. 

Of  freedmen  there  are  three  kinds — Roman  citizens,  Latins,  and  those 
reckoned  among  the  dediiitii,    (G.  i,  12.) 

Freedmen— Roman  Citizens. 
Definition. 

Of  freemen  some  are  bom  free  {ingenui)y  others  made  free  {libertini), 
(G.  I,  la) 

Freedmen  (libertini)  are  persons  that  by  manumission  have  been  set  free 
from  lawful  slavery.    (J.  i,  5,  pr. ;  G.  i,  11.) 

A  freebom  man  {ingenuus)  is  a  man  that  is  free  as  soon  as  he  is  bom  ; 
and  that  whether  he  is  brought  forth  in  wedlock  by  two  freebom  parents,  or 
wh^her  his  parents  are  freedmen,  ot  one  a  freedman  and  the  other  free- 
bom. But  if  a  man  is  bom  of  a  free  mother  while  his  father  is  a  slave,  none 
the  less  the  child  is  freebom.  So  too  is  the  son  of  a  free  mother  and  a 
father  that  is  uncertain,  because  he  was  conceived  by  a  public  woman. 

0.  ^  4,  pr.) 

Now  when  a  child  is  freebom,  the  fact  that  he  has  been  in  slavery,  and 
thereafter  been  manumitted,  never  stands  in  his  way.  For  it  has  been  very 
often  settled  that  manumission  cannot  stand  in  the  way  of  birthright 
0-  h  4,  I.) 

Rights  and  Duties. 

A.  Rights  of  Patron  (JPatronm)  =  Duties  of  Freedman 
{lAbertiui). 

L  Reverence  (Obsequium,  Reverentia).  A  freedman  was  not 
allowed  to  bring  an  action  agednst  his  patxon  without  the  prior 
consent  of  the  Praetor.  (D.  2,  4,  4,  1.)  If  the  patron  had 
inflicted  very  grievous  injury  on  his  freedman,  or  whipped  him 
very  severely,  such  consent  was  readily  given  (D.  2,  4,  10, 
12)  ;  but  in  other  cases  all  redress  was  peremptorily  refused  if 


Digiti 


ized  by  Google 


488  RIGHTS  IN  PERSONAM. 

the  result  of  the  action  would  be  to  stamp  the  patron  with 
infamy  {infamia).  Hence  the  freedman  could  not  sue  the 
patron  if  he  had  been  guilty  of  fraud  (D.  37,  15,  5,  1),  or  force 
(D.  37,  15,  7,  2 ;  D.  38,  15,  2,  pr.)  The  freedman  could  not  sue 
his  patron  for  corrupting  his  slaves,  even  although  a  judgment 
against  the  patron  would  not  have  made  him  infamous.  Even 
in  the  cases  where  a  freedman  was  allowed  to  sue  his  patron,  he 
could  not  recover  more  than  the  patron  could  afford  to  pay 
(in  quantum  facere  potest).  (D.  37,  15,  7,  1.)  If  the  freedman 
brought  an  action  without  leave  obtained,  or  otherwise  acted 
in  disparagement  of  the  respect  demanded  by  the  law,  he  was 
said  to  be  ungrateful  (ingratus),  and  we  have  already  seen 
(p.  25)  what  was  the  punishment  for  that  offence. 

The  interference  of  patrons  with  their  freedmen  seems  to 
have  gone  to  great  lengths,  if  we  may  judge  from  the  preten- 
sions that  were  negatived.  It  was  laid  down  that  a  patron 
had  no  right  to  fix  his  freedman's  place  of  abode  (C.  6,  3,  12), 
or  to  prohibit  him  following  his  profession  or  occupation  (D. 
37,  15,  11) ;  but  a  freedman  was  not  allowed  to  follow  the  same 
business  as  his  patron  in  the  same  place,  if  it  were  to  the 
prejudice  of  his  patron.     (D.  38,  1,  45.) 

II.  If  the  paiTTon  becomes  so  feeble  and  poor  as  to  require 
periodical  supplies  of  food,  his  freedman  is  bound  to  support 
him,  if  he  can  do  so.  (D.  25,  3,  9;  D.  25,  3,  5,  19.)  The 
patron  is  not  boimd  absolutely  to  reciprocate,  but  if  he  re- 
fused to  aid  an  impoverished  freedman  he  forfeited  all  bis 
rights  to  the  freedman's  services,  if  any  were  promised,  and  all 
his  interest  in  the  freedman's  property  on  his  death,  if  at  that 
time  the  freedman  should  have  any. 

III.  The  patron  had  certain  rights  to  his  freedman's 
property  on  the  death  of  the  freedman  (jura  in  bonis).  These 
rights  will  be  considered  under  Inheritance. — (Book  III. — In- 
testate Succession.) 

IV.  Rights  to  the  sei-vices  of  the  freedman.  (Operae  liber- 
torum  libertatis  causa  impositae;  operae  ojiciales.)  As  the  duty  of 
reverence  was  a  prolongation  of  the  legal  disability  of  the 
slave,  so  the  duty  of  rendering  life-long  service  to  the  patron 
was  a  continuation  of  the  material  and  valuable  part  of  the 
master's  interest  in  his  -slave.  There  was,  however,  an  im- 
portant difference  in  the  incidence  of  those  duties.  Every 
manumitted  slave  owed  reverence  to  the  person  that  manu- 
mitted him,  for  the  duty  was  attached  by  law  to  the  act  of 
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manumissioii ;  but  only  those  freedmen  could  be  compelled  to 
serve  their  patrons,  who  had,  in  the  manner  presently  to  be 
described,  expressly  sworn  and  promised  to  do  so  as  the  price 
of  their  freedom. 

Generally  speaking,  the  freedman  worked  for  his  master  a 
certain  portion  of  every  day.  (Operae  sunt  diumum  ojfficium.) 
(D.  38,  1,  1.)  If  the  patron  did  not  find  food  and  clothes  for 
the  freedman,  te  must  leave  him  enough  time  to  procure 
sustenance  for  himself.  (D.  38,  1,  19 ;  D.  38,  1,  22,  2.)  When 
the  amount  of  the  work  was  not  agreed  upon  at  the  time  of 
manumission  (D.  38,  1,  30),  it  was  to  be  determined  by  the 
relative  age,  health,  position,  and  other  circumstances,  of  the 
parties.  (D.  38,  1,  16,  1.)  The  kind  of  work  was  the  same  as 
the  freedman  had  been  accustomed  as  a  slave  to  perform,  or 
any  trade  he  might  afterwards  learn,  if  it  involved  no  danger 
to  life.  (D.  38,  1,  38.)  The  work  was  to  be  done  for  the  patron 
alone ;  and  except  in  special  circumstances,  the  patron  was  not 
allowed  to  let  the  work  of  his  freedman  for  hire,  or  to  re- 
quire him  to  render  his  services  to  any  third  person.  (D. 
12,  6,  26,  12 ;  D.  38,  1,  25.)  The  lex  jElia  Sentia  prohibited 
patrons  from  forcing  their  freedmen  to  give  up  to  them  the 
wages  of  their  labour. 

The  obligation  of  work  was  contracted  by  a  verbal  promise, 
accompanied  by  oath.  (D.  45,  1,  1,  2.)  It  was  usual  to  make 
the  slave  take  an  oath  before  manumission,  although  it  had 
no  legal  effect,  in  order  to  bind  his  conscience,  and  as 
a  security  that,  immediately  on  his  manxmiission,  he  would 
give  the  necessary  legal  promise.  (D.  40,  12,  44.)  As  soon  as 
the  manumission  was  effected,  the  freedman,  by  making  a  promise 
on  oath  to  do  work  for  his  patron,  effectually  bound  himself  in 
law.    (D.  38,  1,7;  D.  40,  4,  36.) 

The  patron  could  not  avail  himself  of  this  obligation  unless 
the  manumission  was  gratuitous  and  voluntary.  (C.  6,  3,  7 ; 
D.  38,  1,  13.)  If  the  slave  bought  his  liberty,  he  could  not  be 
burdened  with  the  obligation  of  work.  So  if  the  person  that 
manumitted  the  slave  was  not  the  owner  of  the  slave,  but  a  mere 
trastee  for  the  purpose  of  manumission,  although  he  acquired 
the  valuable  rights  of  patronage  already  described,  he  could  not 
require  the  freedman  to  promise  him  service ;  and  a  promise  to 
that  effect  ytslb  void,  imless  contracted  by  the  freedman  freely, 
and  with  a  knowledge  that  it  was  not  required  of  him  by  the 
law.    (D.  38,  1,  47 ;  D.  38,  2,  29.)    An  exception  was,  however, 
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made  in  favour  of  a  son  requested  bj  his  feither  to  manumit  a 
slave  bequeathed  to  him ;  for  the  object  of  such  a  bequest  was 
to  give  the  son  the  full  rights  of  patronage.  (D.  38,  2,  29,  1 ; 
D.  40,  5,  33.) 

The  obligation  must  be  contracted  in  good  faith,  as  a  mark 
of  respect  towards  the  patron,  and  not  for  the  purpose  of 
holding  the  freedman  in  thraldom.  (D.  44,  5,  1,  5.)  The 
Praetor  refused  to  enforce  excessive  work  from  the  freedman. 
{LibertatU  onerandae  causa,)  (D.  38,  1,  2.)  Promises  were 
regarded  as  void  if  they  were  imposed  not  with  any  intention 
of  exacting  their  performance,  but  to  hold  them  over  the  head 
of  the  freedman  as  a  threat,  if  he  should  displease  or  disobey 
his  patron.     (D.  44,  5,  2,  2.) 

The  obligation  to  work  for  the  patron  might  be  extinguished, 
without  affecting  the  other  rights  of  the  patron,  in  the  following 
ways: — 1.  When  a  freedwoman  attained  the  age  of  50.  (D.  38, 
1,  35.)  No  such  age  was  fixed  for  freedmen.  2.  If  the  freedman 
or  freedwoman  attained  such  dignity  as  would  render  the  perfor- 
mance of  the  work  unbecoming,  they  were  released  from  the 
obligation.  (D.  38,  1,  34.)  3.  The  marriage  of  a  freedwoman, 
with  the  consent  of  her  patron,  released  her  from  work  during 
the  continuance  of  the  marriage.  (C.  6,  3,  8 ;  C.  6,  6,  2 ;  D.  38, 
1,  14.)  4.  A  freedman  having  two  children  subject  to  his 
paternal  power  (patria  potestas)^  was  released  by  the  lex  Julia  de 
maritandU.    (C.  6,  3,  6,  1 ;  D.  38,  1,  37,  pr.) 

Investitive  Facts. 

The  relation  of  patron  and  freedman  was  created  by  the 
manumission  of  a  person  lawfully  a  slave.     (J.  1,  5,  pr.) 

DrvESTiTivE  Facts. 

A.  By  the  direct  Act  of  the  Patron  and  Freedman. 

I.  The  right  of  wearing  gold  rings.  {Jus  aureorum  onnu- 
lorum.) 

This  privilege  was  obtained  only  by  petition  from  the 
Emperor.  (C.  6,  8,  1.)  Commodus  (D.  40,  10,  3)  required  the 
consent  of  patrons  to  make  the  grant  valid.  At  no  time, 
however,  did  the  imperial  grant  suffice  wholly  to  take  away 
the  patron's  rights;  it  did  not  affect  his  claim  to  reverence 
(D.  2,  4,  10,  3),  nor  his  hopes  of  succession  to  his  freedman's 
property  (D.  40,  10,  6;  D.  40,  10,  7,  1),  but  it  released  the 
freedman   from   the  duty   of  maintaining  a   pauper  patron. 
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(D.  40,  10,  1.)  Justinian  (Nov.  78,  1)  gave  to  every  freedman 
the  right  of  wearing  gold  rings,  but  without  depriving  the 
patron  of  his  rights;  and  consequently  this  ceased  to  be  a 
divestitive  fact. 

In  the  earliest  times,  a  consul  enjoying  a  triumph  wore  an 
iron  ring  on  his  finger.  Afterwards,  as  wealth  increased,  the 
Roman  ambassadors  when  on  a  foreign  mission  wore  gold  rings, 
but  only  in  public ;  and  in  the  time  of  Pliny,  the  right  to  wear 
them  had  not  reached  lower  in  the  social  scale  than  the 
equestrian  order.  Severns  gave  the  privilege  to  his  soldiers, 
and  subsequently,  tmtil  Justinian,  the  privilege  of  wearing 
gold  rings  marked  off  the  freebom  from  the  manumitted 
class. 

II.  Grant  of  the  privileges  of  freebom  citizenship.  {Restitutio 
Natalium,) 

If  we  may  judge  from  the  name,  this  petition  was  at  first 
employed  only  by  those  manumitted  slaves  who,  after  their 
escape  from  slavery,  discovered  that  they  were  freebom,  and 
its  object  was  therefore  the  restoration  of  birthrights.  But  it 
became  the  appointed  means  by  which  the  stain  of  slavery 
could  be  wiped  out,  and  the  freedman  to  whom  it  was  granted 
became  as  if  he  had  never  been  a  slave.  (D.  40,  11,  5,  1.)  He 
was  thus  put  on  an  equality  with  freebom  citizens,  imd  all  the 
rights  of  the  patron  were  taken  away.  (D.  40,  11,  2.)  The 
restitution  of  birthrights  was  obtained  by  petition  from  the 
Emperor,  and  except  in  rare  cases  the  consent  of  the  patron 
and  his  children  was  essential  to  the  success  of  the  petition. 
(D.  40,  11,4;  D.40,  11,  6.) 

B.  By  Operation  of  Law. 

L  If  either  the  patron  or  freedman  forfeited  his  liberty  or  citizenship,  the  rights  of 
the  patron  were  extinguished.     (D.  38,  2,  87.) 

IL  So  if  the  patron  or  his  son  without  cause  accused  the  freedman  of  a  capital 
crime,  or  gave  false  evidence  against  him.  (D.  88,  2,  14,  5  ;  D.  2,  4,  10,  11.)  A 
capital  crime,  in  the  stricter  sense  of  the  word,  was  one  punishable  with  death  or  loss 
of  citizenship.     (D.  60,  16,  108 ;  D.  87,  14,  14,  3  ;  D.  87,  14,  10.) 

III.  If  the  patron  or  his  children  brought  an  action  claiming  the  freedman  as  a 
slave,  and  failed,  the  rights  of  patronage  were  forfeited.     (D.  88,  2,  14  ;  D.  88,  2, 16.) 

rV.  The  patron's  refusal  or  neglect  to  support  his  freedman  when  in  distress 
according  to  the  2ex  ^lia  SeiUia,    (D.  88,  2,  83  ;  D.  87,  14,  5,  1.) 

V.  If  the  patron  made  his  freedman  swear  not  to  marry,  he  forfeited  his  rights. 
(D.  87, 14,  15  ;  D.  2,  4,  8,  2.)  The  object  of  this  oath  was  to  enable  the  patron  on 
the  death  of  his  freedman  to  get  the  whole  of  his  property. 

VL  The  marriage  of  a  freedman  with  any  female  slave  or  cclona  of  the  Emperor, 
with  the  knowledge  of  the  patron,  extinguished  his  rights.     (C.  6,  4,  2.) 
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Remedies. 

ServiceB.  An  action  was  given  by  the  Praetor  against  a  freedman  who  neglected 
to  perform  the  work  agreed  upon.  (D.  38, 1,  3  ;  D.  38,  1, 13.)  The  measure  of 
damage  was  the  value  of  the  work  undone,  not  the  loss  sustained  by  the  patron  in 
consequence  of  the  non-perforoiance.     (D.  38,  1,  26,  1.) 

Freedmen,  Latins  {Latini  Juniani). 

These  were  slaves  whose  manumission  did  not  comply  with 
all  the  conditions  necessary  to  confer  on  them  the  rights  of 
citizenship,  and  who  by  the  lex  Junia  Norbana  were  placed  on 
the  same  footing  as  the  old  Latin  colonists. 

They  are  called  Latini  because  they  are  treated  like  Latin  colonists ; 
yuniani  because  it  was  through  the  lex  Junia  [a.d.  19]  they  received  their 
freedom,  though  formerly  they  were  regarded  as  slaves.    (G.  i,  22.) 

Their  rights  and  duties  are  identical  with  those  mentioned 
as  applicable  to  citizen  freedmen ;  but  the  Latins  were  subject 
to  further  disabilities. 

They  are  not  allowed  by  the  lex  Junia  either  to  make  a  will  themselves, 
or  to  take  under  another  man's  will,  or  to  be  appointed  tuiores  by  will. 
(G.  I,  23.) 

But  in  saying,  as  we  have  said,  that  they  cannot  take  under  a  will,  we  must 
be  understood  to  mean  that  they  can  take  nothing  directly  as  an  inheritance 
or  as  legacies.  In  another  form,  however,  that  of  a  trust,  they  can  take. 
(G.  I,  24.) 

Investitive  Facts. 

When  in  a  freedman's  person  these  three  requirements  meet — that  he  is 
over  thirty  years  of  age,  that  his  master  was  owner  ex  jure  Quiritiumy  and 
that  he  was  freed  by  a  lawful  and  regular  manumission  (that  is  by  vindicta^ 
by  entry  in  the  census,  or  by  will),  then  he  becomes  a  Roman  citizen.  If, 
however,  any  one  of  these  is  wanting,  he  is  a  Latin.    (G.  i,  17.) 

Under  the  lex  jElia  Sentia  sl  slave  under  thirty  years  of  age,  if  set  free 
by  will,  becomes  a  Latin,— although  the  statute  itself  did  not  directly  make 
him  a  Latin.    (G.  i,  22,  as  restored.) 

A  slave,  again,  over  that  age,  but  either  manumitted  by  one  having  him  in 
bonis  only,  though  in  lawful  form,  or  set  free  before  friends,  but  whose  freedom 
is  based  on  no  other  ground,  becomes  a  Latin.  All  these,  however,  were  at 
an  earlier  date  protected  as  if  free  ;  although  they  were  slaves  ex  jure  Qui" 
ritium  the  Praetor  protected  their  freedom.  But  now  persons  manumitted 
in  this  way  are  called  Latini  Juniani.    (G.  i,  22,  as  restored.) 

Among  Roman  citizens  there  are  two  forms  of  ownership  (dominium),  in 
bonis  and  ex  jure  Quiritiumj  and  a  slave  may  belong  to  a  master  that 
owns  him  by  either  title  or  by  both.  But  we  say  that  the  slave  is  in  the 
potestas  of  his  master  only  if  the  master  owns  him  in  bonisy  and  this  even 
although  at  the  same  time  he  belongs  ex  jure  Quiritium  to  a  master  that 
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is  not  the  same.    For  he  that  has  the  bare  jus  Quiritium  in  a  slave,  is  not 
understood  to  \izw^  potestas,    (G.  i,  54.) 

To  make  a  slave  ours  ex  jure  Quiritium^  he  must  not  only  be  bought  by 
our  money,  but  must  further  be  acquired  in  a  way  recognised  by  law  ;  for 
some  modes  of  acquisition  are  not.  Thus  things  alienated  by  delivery 
although  they  are  res  mancipiy  and  not  acquired  by  mancipation  or  in  jure 
cessiOy  or  usucapiOy  become  ours  only  in  bonis,    (G.  i,  21  B,  as  restored.) 

As  to  the  distinction  between  ownership  ex  jure  Quiritium  smd  in  bonis,  see  p.  116. 

Divestitive  Facts. 

The  divestitive  facts  of  LaiinitoB  are  investitive  facts  of 
citizenship. 

1.  When  a  freedman  has  a  son  a  year  old  {anniculi  prohaiio). 

In  many  ways  Latins  come  to  reach  Roman  citizenship.  In  fact,  that 
very  lex  jElia  Sentia  provides  that  a  man  under  thirty  years  of  age  that  has 
been  manumitted  and  become  a  Latin  may  gain  the  citizenship  as  follows  : — 
(i.)  He  must  take  to  wife  either  a  Roman  citizen,  or  a  Latin  colonist,  or  a 
woman  of  the  same  condition  as  himselfl  (2.)  He  must  have  this  attested 
by  not  less  than  seven  Roman  citizens,  above  the  age  of  puberty,  summoned 
as  witnesses.  (3.)  He  must  beget  a  son,  and  that  son  must  be  a  year  old. 
(4.)  He  must  then,  as  allowed  and  indeed  ordained  by  that  statute^  go  before  the 
Praetor  (or  in  the  provinces  before  the  president  of  the  province),  and  fully 
prove  that  he  has  under  the  lex  jElia  Sentia  taken  to  himself  a  wife,  and  has 
by  her  a  son  a  year  old.  (5.)  The  magistrate  before  whom  the  case  is  proved 
must  further  declare  formally  that  it  is  so.  Then  the  Latin  himself,  and  his 
wife,  if  she  too  is  of  the  same  condition,  and  their  son,  if  he  also  is  of  the  same 
condition,  become  Roman  citizens,  as  the  statute  ordains.  The  reason  we 
have  added  in  the  case  of  their  son,  "  if  he  also  is  of  the  same  condition,"  is 
this,  that  if  the  Latin's  wife  is  a  Roman  citizen,  then  her  offspring,  under  a 
recent  Senatus  Consultum  passed  at  the  instance  of  the  late  Emperor 
Hadrian,  is  by  birth  a  Roman  citizen.    (G.  i,  28-30.) 

This  right  to  gain  Roman  citizenship  was  under  the  lex  ^lia  Sentia  pos- 
sessed by  freedmen  only  if  manumitted,  and  thereby  made  Latins,  while  still 
tmder  thirty  years  of  age.  But  afterwards,  a  Senatus  Consultum  made  when 
P^fasus  and  Pusio  were  consuls  allowed  the  same  right  to  freedmen  manu- 
mitted and  made  Latins  when  over  thirty  years  of  age.    (G.  i,  31.) 

Nay,  even  if  the  Latin  dies  before  proving  the  case  of  his  son,  now  a  year 
old,  thfe  mother  can  prove  the  case.  By  so  doing  both  she  and  her  son  will 
become  Roman  citizens  ;  and  further,  the  son,  just  as  if  he  had  been  begotten 
in  lawful  marriage,  comes  in  as  if  a  posthumous  heir  and  obtains  his  fathers 
goods.  If  both  father  and  mother  die,  the  son  in  person  ought  to  prove  the 
case,  as  it  is  his  interest  to  obtain  their  goods,  which  will  come  to  him  along 
with  the  Roman  citizenship.  Of  course,  if  he  is  still  under  puberty,  a  tutor 
must  conduct  his  case.    (G.  i,  32,  as  restored.) 

We  shall  see  whether  what  we  have  said  of  a  son  a  year  old  can  be  said 
or  not  of  a  daughter  a  year  old.    (G.  i,  32  A,  as  restored.) 

A  child  WM  considered  to  be  a  year  old  on  the  morning  of  its  865th  day.  (D.  50, 
19, 184.)    In  reckoning  time  the  law  took  no  account  of  fractionB  of  a  day,  and  thuB  in 
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cases  of  the  acquisition  of  rights,  the  dawn  of  the  last  day  was  regarded  as  completing 
the  year.  Where  rights  were  lost  by  lapee  of  time,  a  different  calculation  was 
adopted ;  the  rights  were  held  not  to  be  extinguished  until  the  conclusion  of  the  last 
day.    (D.  44,  7,6.) 

2.  By  a  Senatus  CansuUum  (probably  TertulUanum),  a  Latin 
woman  that  had  borne  three  children  became  a  citizen.  (Ulp. 
Frag.  3,  1 ;  Paul,  Sent.  4,  9,  8.) 

3.  Another  mode  of  becoming  a  Roman  citizen  was  by  grant 
from  the  Emperor  {Beneficium  principale).    (Ulp.  Frag.  3,  2.) 

4.  A  Latin  became  a  citizen  if  his  manumission  was  repeated 
with  the  requisite  conditions  observed  (iteratio). 

If  a  slave  belongs  to  one  master  in  bonis,  to  another  ex  jure  QuiriHum^ 
then  one  of  those  two  masters  can  begin  his  freedom,  the  other  renew  and 
complete  it.    (G.  i,  32  B,  as  restored.) 

If  he  has  gained  freedom  and  the  position  of  a  Latin  from  the  master 
he  belonged  to  in  bonis  only,  he  ought  with  his  consent  to  ask  it  from  his 
master  ex  jure  Quiritium  also.  When  a  slave  belongs  to  one  and  the  same 
master  both  in  bonis  and  ex  jure  Quiritium,  he  may,  when  manumitted  by 
him,  both  become  a  Latin  and  gain  the  rights  of  a  citizen  {^jus  Quiritium). 
(G.  I,  35,  as  restored.) 

Again,  if  the  slave  became  a  Latin  because  he  was  under  thirty 
when  manumitted,  he  becomes  a  citizen  if  on  attaining  that 
age  his  master  repeated  the  manumission  by  the  vindicta.  (Ulp. 
Frag.  3,  4.) 

5.  Further,  any  Latin  gains  the  rights  of  a  citizen  by  building  a  ship  to 
carry  ten  thousand  modii,  or  even  by  buying  one  and  carrying  com  to  Rotne 
for  six  years,  either  with  that  ship,  or,  if  it  is  lost,  with  another  he  has  got  in 
its  place.  This  is  pointed  out  in  an  edict  by  the  late  Emperor  Claudius. 
(G.  I,  32  c,  as  restored.) 

6.  By  a  lex  Visellia  six  years*  service  in  the  vigiles  or  night- 
watch  (militia)  raised  a  Latin  to  the  citizenship  ;  and  the 
number  of  years  was  reduced  to  three  by  a  subsequent  Senatus 
ComuUum.  (Ulp.  Frag.  3,  5.)  The  visiles  were  instituted  by 
Augustus  as  a  body  of  firemen  (D.  1, 16,  1),  but  from  the  duties 
of  their  chief  officer  (Praefectus  Vigilum)  it  may  be  inferred  that 
they  watched  robbers  and  disturbers  of  the  peace  as  well. 

7.  Again,  an  edict  by  the  Emperor  Nero  provides  that  if  a  Latin  spends 
not  less  than  two-thirds  of  his  patrimony  in  finishing  a  building  in  Rome,  he 
shall  obtain  the  rights  of  a  citizen.    (G.  i,  33,  as  restored.) 

8.  Establishing  a  bakehouse  (pistrinum).     (Ulp.  Frag.  3,  1.) 
Or  if  he  grinds  not  less  than  single  modii  of  com.    (G.  i,  34,  as  restored.) 

9.  By  holding  the  office  of  magistrate  in  a  Latin  colony. 
(G.  1,  95.) 
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Freedmen  (Dsdititij). 
The  dedititii  were  certain  manumitted  slaves,  who,  in  conse- 
quence of  grave  misconduct  committed  in  the  state  of  slavery, 
were  subjected  to  certain  perpetual  disabiUties. 

Peregrini  dedititii  is  the  name  for  those  aliens  that  once  took  up  arms 
and  fought  against  the  Roman  people,  but  afterwards  gave  themselves  up 
when  beaten^    (G.  i,  14.) 

The  Ux  jElia  Sentia^  accordingly,  provides  that  slaves  whose  masters  have 
put  them  in  chains  as  a  punishment,  or  that  have  been  branded,  or  examined 
under  torture  for  some  wrong-doing  and  convicted  thereof,  or  that  have  been 
given  up  to  fight  with  the  sword  or  with  wild  beasts,  or  that  have  been 
thrown  into, a  school  for  gladiators  or  into  prison,  and  have  afterwards  been 
manumitted  either  by  the  same  master  or  by  some  one  else,  shall,  when  freed, 
be  in  the  same  condition  2&  peregrini  dedititii.    (G.  i,  13.) 

Slaves  therefore  so  debased,  no  matter  how  they  are  manumitted  or  at 
what  age,  and  even  although  their  masters  enjoy  full  rights  over  them,  can 
never,  we  shall  say,  become  Roman  citizens  or  traders  ;  but  in  any  case,  as 
we  shall  understand  it  is  settled,  are  to  be  reckoned  among  the  dedititii^ 
(G.  1,15.) 

But  if  a  slave  is  not  so  debased,  manumission  makes  him,  we  shall  say, 
sometimes  a  Roman  citizen,  sometimes  a  Latin.    (G.  i,  16.) 

Those  that  are  reckoned  among  the  dedititii  cannot  take  under  a  will  in 
any  way,any  more  than  a  free  alien  can ;  and  according  to  the  general  opinion, 
they  cannot  themselves  make  a  will.    (G.  i,  25.) 

Freedom  in  its  worst  form,  therefore,  is  the  lot  of  those  that  are  reckoned 
among  the  dedititii.  To  them  no  statute,  no  SencUus  Consultum^  no 
imperial  constitution,  gives  any  way  of  approach  to  Roman  citizenship. 
(G.  I,  26.) 

Nay,  they  are  even  forbidden  to  stay  in  the  city  of  Rome,  or  within 
the  hundredth  milestone  from  the  city.  If  they  break  this  rule,  it  is 
ordained  that  they  and  their  goods  shall  be  sold  by  the  State,  upon  the 
express  condition  that  their  slavery  is  not  to  be  in  Rome,  nor  within  the 
hundredth  milestone  from  the  city,  and  that  they  are  never  to  be  manumitted ; 
and  if  they  are  manumitted,  it  is  ordained  that  they  shall  become  slaves  of 
the  Roman  people.  All  these  regulations  are  included  in  the  lex  ^lia 
Sentia.    (G.  i,  27.) 

The  status  of  freedmen  was  formerly  threefold.  Of  the  persons  manu- 
mitted some  gained  a  greater  degree  of  freedom,  as  recognised  by  law,  and 
became  Roman  citizens ;  others  a  less,  and  became  Latins  under  the  lex 
yunia  Norbana;  and  others  a  lower  still,  and  thus  came  to  be  reckoned 
among  the  dedititii  under  the  lex  jElia  Sentia,  But  the  worst  of  all  con- 
ditions, that  of  the  dedititii^  has  long  fallen  into  disuse ;  and  the  name  of 
Latins  is  not  often  heard.  Our  goodness,  therefore,  that  longs  to  raise 
everything,  and  to  bring  it  to  a  better  standing,  has  in  two  constitutions 
amended  this,  and  brought  it  to  its  earlier  state.  For  in  Rome's  early 
infancy  the  freedom  that  was  open  was  one  and  simple,  the  same  (that  is) 
that  the  manumitter  had,  except  indeed  that  the  manumitted  would  be  a 
fireedman,  the  manumitter  freebom.  The  class  of  dedititii^  therefore,  we  have 
swept  away  by  a  constitution  published  among  our  decisions,  and  in  these, 
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at  the  suggestion  of  Tribonian,  our  distinguished  Quaestor,  we  have  set  at 
rest  the  disputes  arising  under  the  old  law.  The  Latini  Juniani^  too,  we 
have  dealt  with,  and  all  the  rules  observed  with  regard  to  them  we  have 
corrected  in  another  constitution  at  the  suggestion  of  the  same  Quaestor,  a 
constitution  that  shines  out  brightly  among  the  imperial  enactments.  To 
all  freedmen  then,  with  no  distinctions  as  to  age  when  manumitted,  or  as  to 
the  ownership  of  the  manumitter,  or  as  to  the  mode  of  manimiission,  such  as 
were  formerly  observed,  we  have  given  Roman  citizenship.  Many  ways  too 
have  been  added  by  which  freedom  with  Roman  citizenship,  the  only  kind 
now  known,  may  be  secured  to  slaves.    (J.  i,  5,  3.) 

II. — Parent  and  Child. 

Children  after  emancipation  were  not  entirely  cut  off  from 
their  parents.  A  relation  continued  to  subsist  between  them 
resembling  that  already  described  as  existing  between  a  manu- 
mitted slave  and  his  former  master.  Children  were  emanci- 
pated by  the  same  form  that  was  employed  in  the  enfranchise- 
ment of  slaves  ;  namely,  manumission  by  the  vindicta.  The 
father  thus  acquired  the  rights  of  a  patron.  But  the  relation 
of  the  father,  as  patron,  to  his  son,  is  nearly  as  artificial  as  the 
potestas  itself;  it  is  in  fact  an  attenuated  prolongation  of  the 
potestas.  It  brings  us  no  nearer  to  a  natural  relation,  consisting 
of  duties  springing  out  of  the  natural  relation  between  parent 
and  child.  To  a  very  great  extent,  however,  the  artificial  re- 
lation of  patron  to  an  emancipated  son  coincided  with  a 
natural  one.  The  position  of  legitimate  children  that  had 
never  been  under  the  potestas  of  their  father,  was  almost  iden- 
tical with  the  position  of  those  that  had  been  under  the  potestas 
and  had  been  emancipated.  Still  more,  illegitimate  children, 
the  offspring  of  concubinage,  were  subject  to  nearly  the  same 
duties,  and  enjoyed  nearly  the  same  rights.  Lastly,  the 
mother,  as  well  as  the  father,  enjoyed  similar  parental  rights 
and  responsibilities.  Thus  the  narrow  relation  of  patron  to  an 
emancipated  child  was  broadened  until  it  was  nearly  coexten- 
sive with  that  of  parent  and  child. 

The  following  observations  apply  to  (1)  emancipated  children; 
(2)  children  bom  in  lawftil  wedlock,  but  never  subject  to  the 
potestas  of  their  father ;  (3)  natural  children  ;  but  not  (after 
Justinian's  time)  to  the  offspring  of  prohibited,  incestuous,  or 
infamous  connections.    (Nov.  89,  16.) 

Rights  and  Duties. 
A.  Rights  of  Parents  of  both  Sexes :  Duties  of  Children. 
I.  Children  owe  to  their  parents  reverence  (obsequiumy  reve- 
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rentia).    This  reverence  was  the  same  as  was   exacted  from 
freedmen  towards  their  patrons.    (D.  37,  15,  9.) 

II.  Children  having  the  means  were  bomid  to  maintain  their 
parents,  if  necessary.  This  duty  arose  only  if  the  father  or 
mother  were  in  want  and  the  children  were  able  to  support 
them.  (C.  5,  25,  1.)  This  duty  extended  not  only  to  parents, 
but  to  all  ascendants,  both  male  and  female. .  (D.  25,  3,  5,  2.) 

The  mother  of  illegitimate  children  had  a  right  to  mainten- 
ance from  them.     (D.  25,  3,  6,  4.) 

If  a  parent  was  in  extreme  distress,  even  the  heirs  of  his 
children  were  bound  to  perform  the  duty  that  would  have 
£Ekllen  upon  them  if  they  had  been  alive.     (D.  25,  3,  5,  17.) 

III.  Parents  had  certain  rights  of  succession  to  the  property 
of  their  children.     (Book  III. — Intestate  Succession.) 

A  father  emancipating  a  son  could  not  exact  from  him  any 
promise  of  services  (operae)  as  the  price  of  the  emancipa- 
tion. (D.  37,  12,  4.)  Nor  if  the  son  promised  such  services  on 
oath  was  the  promise  binding.  A  son  owes  his  father 
reverence  (pietas),  says  the  Praetor,  not  work  {operas).  (D.  37, 
15,  10.)  In  this  respect  only  is  there  a  marked  difference  from 
the  duties  owed  by  a  freedman  to  his  patron. 

B.  Rights  of  Children  :  Duties  of  Parents  and  other  Ascend- 
ants of  both  Sexes. 

I.  Parents,  and,  failing  them,  grandfathers,  grandmothers 
and  other  ascendants,  are  bound  to  maintain  their  children. 
(D.  25,  3,  4.)  This  obligation  existed  in  the  absence  of  the 
potestas.  (D.  25,  3,  5,  1.)  It  extended  to  illegitimate  children 
(vtiigo  eoncepti),  thQ  offspring  of  promiscuous  intercourse,  but  not 
to  the  children  of  prohibited  or  incestuous  connections.  (D. 
25,  3,  5,  4.) 

The  obligation  was  measured  by  the  means  of  the  parents 
and  the  needs  of  4he  children.  Grown-up  men  could  demand 
maintenance  if  they  were  in  distress,  or  were  unable  to  work 
through  bad  health.  (C.  2,  52,  2  ;  D.  25,  3,  5,  7.)  The  father 
^was  bound  to  give  not  merely  food,  but  all  other  reasonable 
expenses  (D.  25,  3,  5,  12);  not,  however,  extending  to  the  dis- 
charge of  debts  incurred  by  his  necessitous  children.  (D.  25,  3, 
5,  16.)  The  obUgation  was  regarded  as  very  solemn,  and  the 
neglect  to  provide  for  young  children  is  placed  by  Paul  in  the 
same  moral  category  with  infanticide.     (D.  25,  3,  4.) 

II.  Fathers,  having  means,  were  required  by  the  lea  Julia  et 
Papia  Pappaea  to  give  dowries   to  their  daughters;   and  this 
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law  seems  to  have  been  extended  to  the  provinces  by  a  con- 
stitution of  Severns  and  Antoninus.  This  obhgation  was 
imposed  on  &thers  even  when  their  daughters  were  not  under 
their  potestasy  but  mothers  were  never  obliged  to  give  dowries. 
(D.  23,  2,  19;  0.5,12,14.) 

III.  The  rights  of  children  to  the  property  of  deceased  parents 
will  be  discussed  elsewhere.    (Book  III. — Intestate  Succession.) 

III. — Husband  and  Wife. 

In  contemplation  of  law,  the  manus  and  marriage,  although  in 
the  earlier  times  generally  if  not  invariably  conjoined,  were 
considered  to  be  distinct.  Thus  by  means  of  the  interruption  of 
the  ustis  for  three  nights,  the  wife  could  retain  her  position  as 
wife  without  subordinating  herself  to  her  husband  as  his 
daughter. 

Definition. 

**  Marriage,'*  says  Modestinus,  **is  a  union  of  a  male  and 
female,  giving  both  a  common  lot  throughout  life ;  a  union  of 
all  their  rights,  both  divine  and  human."     (D.  23,  2,  1.) 

Lawful  marriage  is  a  mutual  contract  between  Roman  citizens,  who  come 
together  in  accordance  with  the  precepts  of  the  statutes.    (J.  i,  lo,  pr.) 

Marriage,  or  matrimony,  is  the  union  of  a  man  and  a  woman,  involving 
unbroken  harmony  in  the  habits  of  life.    (J.  i,  9,  i.) 

The  definitioii  of  Justinian  is  the  best,  because  it  attempts  the  least.  The  words  of 
Modestinus,  divini  juris,  refer  to  the  right  of  a  wife,  at  least  in  mantt,  to  share  the 
sacred  rites  {sacra  privata)  of  her  husband's  family.  Marriage  {juttae  nuptuu)  may 
be  defined  as  that  particular  union  of  the  sexes  that  gave  the  father  potestat  over  the 
children  bom  to  him  by  his  wife.     Marriage  may  be  compared  with  other  relatioDs. 

Concubinage  {conculnnatus)  was  a  relation  of  the  sexes,  resembling  in  many 
particulars  legal  marriage,  but  differing  from  it  in  failing  to  give  the  potestas  over  the 
children  born  of  the  concubine  [concubina), 

Contubemium  was  the  union  of  slaves.  When  a  male  and  female  slave  were  allowed 
to  cohabit— for  by  the  Soman  Law  they  could  not  marry — the  relation  between  them, 
although  it  had  no  legal  sanction,  was  not  wholly  ignored.  The  children  bom  of  such 
a  union  were  regarded  as  related  in  blood  {cognati)t  and  this  relation  prevented  them 
marrying  if  they  afterwards  became  free.     (D.  23,  2,  14,  2.) 

Stuprum  was  any  connection  between  a  man  and  a  free  woman  (not  a  slave)  other- 
wise than  in  marriage  or  concubinage,  and  provided  the  woman  was  not  married. 
(D.  48,  5,  84,  pr.) 

Polygamy  was  not  allowed  either  in  marriage  or  concubinage.  (C.  5,  26,  1  ;  C. 
6,  5,  2  ;  C.  9,  9, 18.) 

Rights  and  Duties. 

According  to  the  ancient  law  of  Rome,  marriage  had  two 
principal  effects.    It  gave  the  husband  at  once  large  powers 
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over  his  wife ;  and  if  he  had  children,  it  gave  him  still  larger 
powers  over  them.  The  husband's  rights  in  respect  of  his  wife 
were  summed  up  in  the  word  manus ;  his  rights  over  his 
children,  in  the  word  potestas.  To  the  latest  period  of  Roman 
history,  maniage  continued  to  bestow  on  the  husband  the 
potestas  over  his  children;  but  even  before  the  Empire,  pre- 
cautions were  taken  to  prevent  the  husband  acquiring  the 
manus  over  his  wife.  Gains  informs  us  that  in  his  time  the 
manus  rarely  existed.  What  took  the  place  of  the  manus  f  One 
of  the  principal  rights  of  the  husband  was  to  his  wife's  property; 
in  that  respect  the  inanus  yielded  to  the  dos.  But  the  other 
rights  involved  in  manus  perished  wholly.  The  manus  passed 
away  without  leaving  behind  it  any  relation  Uke  that  subsisting 
between  patron  and  freedman,  or  parent  and  child. 

It  would  be  a  mistake,  however,  to  suppose  that  the  Romans 
were  destitute  of  fixed  principles  as  to  the  conduct  that  hus- 
bands and  wives  ought  to  observe  towards  each  other.  The 
wife,  for  instance,  took  the  rank  of  her  husband.  (C.  1, 9, 1,  pr.; 
C.  10,  39,  9.)  But  the  rights  and  duties  of  a  wife,  as  of  a  hus^ 
band,  rested  simply  on  a  moral  basis  ;  they  were  vindicated  by 
the  social  sanction,  not  by  the  civil  law.  Perhaps  the  best  criterion 
of  the  nature  of  marital  duty  is  the  liability  of  the  husband  for 
the  maintenance  of  his  wife.  There  is  perhaps  no  text  that 
expressly  states  that  the  husband  was  not  bound  to  support 
his  wife ;  but  an  inference  may  confidently  be  drawn  from  the 
decisions  relating  to  the  Uability  of  the  husband  for  the  funeral 
expenses  of  his  deceased  wife.  If  the  wife  had  a  dowry,  that 
was  the  fund  in  the  first  instance  to  be  charged  with  the  funeral 
expenses.  (C.  2,  19,  13.)  If  there  were  no  dowry,  the  wife's 
father  was  next  liable  ;  or  if  he  were  dead,  his  heirs ;  and  only 
if  all  these  failed  was  the  husband  bound  to  pay  for  his  wife's 
funeral.  (D.  11,  7,  22  ;  D.  11,  7,  28.)  Again,  it  is  clear  that 
if  a  wife  had  a  dowry,  her  husband  would  be  compelled  to  sup- 
port her  out  of  it.  (D.  24,  3,  22,  8.)  But  in  the  absence  of  a 
dowry,  the  wife  seems  to  have  had  no  claim  to  maintenance 
against  her  husband. 

The  absence  of  legal  duties  between  husband  and  wife  be- 
comes easily  intelligible  when  the  remarkable  freedom  of  divorce 
among  the  Romans  is  kept  in  view.  It  was  an  ancient  and 
deeply-rooted  principle  of  the  Roman  Law  that  marriages  should 
be  free;  that  no  one  should  be  compelled  to  continue  in  the 
bondage  of  marriage  against  their  will  (libera  matrimonia  esse 
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antiquitus  placuit).  (D.  45, 1,19.)  This  was  a  proviflion  against 
conjugal  misconduct  that  took  the  place  of  civil  actions.  No 
one  need  submit  to  wrong  from  a  relation  that  could  be  ter- 
minated at  pleasure.  Thus  it  is  that  our  best  information 
regarding  the  conduct  in  a  husband  or  wife  that  was  deemed 
improper,  is  to  be  gathered  from  the  lawful  gi'ounds  of  divorce 
as  enumerated  in  successive  imperial  constitutions. 

Investitive  Facts. 
Marriage  was  completed  by  the  consent  of  the  husband  and 
wife,  and  of  the  persons,  if  any,  under  whose  potestas  they  were, 
together  with  the  delivery  of  the  wife  to  the  husband.     (D.  23, 
2,  2.) 

I.  Of  the  consent  of  the  husband  and  wife. 

A  father  could  not  force  his  son  (D.  23,  2,  21 ;  C.  5,  4,  14)  or 
daughter  into  marriage,  nor  could  a  patron  even  compel  his 
freedwoman  to  marry  him,  imless,  perhaps,  he  had  manumitted 
her  on  purpose.  (D.  23,  2,  28.)  If,  however,  a  son,  yielding 
to  his  father's  threats  or  severities,  married  against  his  will, 
this  "undue  influence"  was  not  considered  to  vitiate  the 
consent.     (D.  23,  2,  22.) 

II.  Of  the  consent  of  the  paterfamilias. 

Lawful  marriage  is  a  mutual  contract  between  Roman  citizens  who  come 
together  in  accordance  with  the  precepts  of  the  Statutes.  The  males  must 
be  over  puberty,  and  the  women  marriageable.  The  males  may  be  either 
fathers  or  sons  of  a  household,  provided  only  that  if  they  are  sons  they  must 
have  the  consent  as  well  of  the  ascendants  in  whost  potestas  they  are.  This 
is  so  needful,  as  both  the  principles  of  the  law  and  natural  reason  urge,  that 
the  parents*  order  ought  to  come  first.  Hence  the  question  has  been  raised 
whether  a  madman's  daughter  or  son  can  marry.  As  to  the  son's  case  there 
was  a  difference  of  opinion.  We  have  therefore  put  forth  a  decision  allowing 
a  madman's  son,  just  like  his  daughter,  power,  even  though  the  father  does 
not  come  in,  to  unite  in  marriage  in  the  manner  given  in  our  constitution. 
Q,  I,  10,  pr.) 

The  oonHent  of  the  head  of  the  family  was  eesential  to  the  validity  of  the  marriage 
of  any  one  under  his  power,  irrespective  of  age.  In  the  case  of  sons,  this  privi- 
lege may  be  explained  on  the  principle  that,  without  a  man's  consent,  new  persona  ' 
ought  not  to  be  brought  into  his  family,  and  that  as  the  children  of  his  son  would  be 
under  his  power,  he  ought  te  have  at  least  a  prohibitory  voice.  But  this  reasoning 
does  not  apply  to  a  JUiafamiliatj  because  the  children  of  a  daughter  fell  under  her 
husband's  potestas,  not  her  father *s.  The  true  explanation  must  be  sought  in  the 
'absolute  and  uncontrolled  dominion  originally  possessed  by  the  Roman  paterfamilias  ; 
and  the  right  of  a  voice  in  his  ahildren's  marriages,  stoutly  maintained  even  under  the 
jurisprudence  of  Justinian,  may  be  regarded  as  a  relic  of  the  old  paternal  despotism. 
There  was  no  exemption.  Even  that  favourite  of  legislation — the  soldier — could  not^ 
while  subject  to  the  potetAaSf  escape  this  peculiarly  vexatious  incident  of  it. 
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ExoEPnoMS. — 1.  When  the  father  is  insane.  Theophilus  explains  why,  in  this 
instance,  the  rule  did  not  apply  that  silence  gives  consent  {qui  acit  nee  contradicUf 
C.  5,  4,  5.)  A  person  can  give  a  tacit,  only  if  he  can  give  an  express,  consent ; 
but  a  madman  was  incapable  of  consenting  either  way.  By  the  ancient  law  the 
daughter  of  a  lunatic  {menie  captus)  or  a  madnutn  {furiotua)  could  marry.  Marcus 
Aurelius  gave  this  privilege  to  the  sons  in  confirmed  cases  (mente  capti),  and 
Justinian  extended  it  to  the  sons  of  those  suffering  from  acute  insanity  (furioH). 
The  marriage  settlement  was  to  be  fixed  by  the  curators  or  cognates  of  the 
lunatic,  with  the  sanction  of  the  Prefect  of  the  dty,  or,  in  the  Provinces,  of  the 
President  of  the  Province.     (C.  1,  4,  28.) 

2.  If  the  peUerfamilias  were  taken  captive,  and  remained  with  the  Tenemy  three 
years,  those  under  his  power  were  allowed  to  marry.     (D.  23,  2,  9,  1.) 

3.  If  he  were  absent  from  home,  his  children  could  marry  after  three  years  since 
be  was  last  heard  of.  (D.  23,  2,  10.)  Julian  goes  further,  and  says,  if  the  marriage 
was  with  a  person  in  such  a  position  of  life  that  the  consent  of  the  paterfamilias 
would  be  given  as  a  matter  of  course,  neither  son  nor  daughter  need  wait  the 
expiration  of  the  three  years.     (D.  23,  2,  11.) 

Against  fathers  that  refused  their  consent  with  the  object  of  preventing  their  children 
marrying  the  lex  Julia  et  Papia  Poppaea  first  provided  a  remedy.  The  Proconsuls 
and  Presidents  of  Provinces  were  empowered  to  compel  the  father  to  consent  and  make 
a  settlement.  Special  laws  were  enacted  to  compel  heretic,  Jewish,  or  Samaritan 
fathers  to  endow  their  orthodox  children,  and  give  them  in  marriage  to  the  orthodox. 
(C.  1,  5,  13  ;  C.  1,  5,  19.)  The  father  was  treated  as  sinning  against  the  lex  JuUa, 
not  merely  by  an  active  refusal  of  his  consent,  but  by  neglecting  to  provide  suitable 
spouses  for  his  children.     (D.  28,  2,  19.) 

Grandchildren  under  the  power  of  their  grandfather,  if  males,  required  the  consent 
of  their  father  also  ;  but  girls  did  not.  (D.  23,  2, 16,  1.)  The  reason  was,  that  on  the 
death  of  the  (grandfather,  the  father  acquired  the  potestat  over  his  children,  and  if 
his  consent  were  unnecessary,  he  would  find  his  children's  children  under  his 
poUtUUy  and  entitled  to  a  share  in  his  property  against  his  wilL  It  was  a  general  rule 
that  no  one  could  become  heir  to  a  man  against  his  wilL     (J.  1,  11,  7.) 

As  the  consent  flowed  from  the  potestas,  it  followed  that 
children  emancipated  from  the  potestas  could  many  without  the 
consent  of  their  parents.     (D.  23,  2,  25,) 

The  consent  of  the  mother  was  not  required.  So  a  woman  could  marry  without 
the  consent  of  her  tutor.  (D.  23,  2,  20.)  But  widows  under  twenty-five,  who  had 
been  emancipated,  could  not  marry  a  second  time  without  their  fathers*  consent. 
(C.  5,4,  18.) 

III.  DeKvery  of  the  wife  to  the  husband. 

It  is  an  old  and  vexed  question  among  civilians  whether 
consent  alone,  if  clearly  expressed,  sufficed  to  constitute 
marriage ;  or  whether,  over  and  above,  some  rite,  or  merely 
delivery  of  the  wife  to  the  husband,  was  requisite  t  Generally 
the  question  could  not  have  arisen,  because  when  the  marriage 
T^as  contracted  in  the  presence  of  the  husband  and  wife,  dehvery 
T^as  implied.  In  a  few  cases,  however,  the  question  emerged. 
Thus,  a  gift  was  made  to  a  woman  by  her  husband  on  the 
marriage-day.  Was  it  valid!  This  depended  upon  the  further 
question,  whether  it  was  made  before  she  was  married ;  because 
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if  made  afterwards,  it  was  void  in  consequence  of  the  rule  for- 
bidding gifts  between  husband  and  wife.  The  question  thus 
propounded  seems  to  involve  the  point  on  which  a  decision  is 
desiderated ;  namely,  at  what  particular  moment  the  marriage 
was  complete.  The  answer  given  is,  that  if  the  woman  receives 
the  gift  in  her  own  home,  it  is  a  gift  before  marriage,  and  there- 
fore valid ;  but  if  she  receives  it  after  being  led  into  her  husband's 
house,  it  is  a  gift  after  marriage,  and  could  therefore  be  with- 
drawn. (C.  5,  3,  6.)  This  enables  us  to  understand  a  rule 
stated  by  Pomponius.  If  mandage  depended  oj^  consent  and 
nothing  else,  such  consent  might  equally  be  given  when  the 
parties  were  absent  as  when  present.  This  is  recognised  in  all 
contracts  formed  by  consent  alone.  But  according  to  Pom- 
ponius, a  man  could  by  letter  or  message  enter  into  marriage, 
provided  the  woman  was  taken  to  his  house  {in  domum  ejus 
deductione,  hence  dncere  in  matrimonium) ;  while  a  woman  could 
not  in  her  absence  be  thus  married  to  a  man.  (D.  23,  2,  5.) 
Those  passages,  in  spite  of  some  apparently  to  the  contrary 
(C.  5,  4,  21 ;  D.  24,  1,  66),  appear  conclusive  as  to  the  necessity 
of  delivery  of  the  wife  to  the  husband  as  an  essential  constituent 
of  the  investitive  fact  of  marriage. 

Some  authors  endeavour  to  mafke  out  an  analogy  with  the  contracts  re  ;  marriage,  in 
their  view,  is  not  a  consensual,  but  a  real,  contract.  But  the  true  meaning  of  the  rule 
seems  difficult  to  miss.  In  the  did  law,  marriage  was  made  by  mancipation  or  by 
delivering  the  wife  into  the  possession  of  the  husband.  Unless  the  husband  had 
possession  of  his  wife  for  a  year,  he  ceuld  not  have  the  manu9 ;  and  if  she  were  not 
delivered  to  him,  he  could  not  have  possession.  In  later  times,  the  possession  of  the 
wife  for  a  year  did  not  subject  her  to  the  manua,  and  there  was  no  reason  why  delivery 
of  the  wife  should  continue  to  be  required  in  order  to  constitute  marriage.  But  there 
is  no  difficulty  in  understanding  that  the  custom  of  delivering  the  wife  should  ooo- 
tinue  when  there  was  no  longer  any  reason  for  it ;  for  to  the  latest  times  a  woman 
oould  not  be  a  ^tness  te  a  will,  simply  because  andently  she  was  not  a  member  of 
the  Comitia,  in  which  alone  wills  could  be  made. 

Restraints  on  the  Investitive  Facts. 

Conubium  is  defined  by  Ulpian  (Ulp.  Frag.  5,  3)  as  the 
capacity  of  marrying  {conubium  est  uxoris  jure  ducendae  facuUas). 
When,  therefore,  as  between  two  given  persons  there  is  no 
impediment  to  their  marriage,  they  are  said  to  possess 
conubium. 

The  impediments,  presently  to  be  enumerated,  are  each  of 
thom  fatal  to  the  legahty  of  marriage.  When  the  parties  were 
related  in  blood,  or  in  certain  cases  by  adoption,  they  were 
subject  also  to  punishment ;  and  in  every  case,  however  arbi- 
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trary  the  prohibition,  it  made  the  marriage  absolutely  void. 
The  impediments  are,  in  judicial  language,  diriment,  and  not 
merely  prohibitive. 

Therefore,  if  in  defiance  of  what  we  have  said,  persons  come  together  [in 
infamous  and  incestuous  marriage],  there  is  understood  to  be  no  husband, 
no  wife  [no  children],  no  marriage,  no  matrimony,  no  dowry.  The  offspring, 
therefore,  of- such  a  union  are  not  in  the  father's /^j/^j/oj,  but  in  that  respect 
are  on  the  same  footing  as  children  the  mother  has  conceived  as  a  public 
woman.  Now  these,  too,  are  understood  to  have  no  father,  seeing  it  is  un- 
certain who  he  is  ;  and  hence  they  are  usually  called  bastards  {spurii),  either 
from  a  Greek  word,  as  if  conceived  ifiropddfiv,  or  as  being  sine  paire  filii 
(sons  without  a  father).  It  follows,  therefore,  that  even  on  the  dissolution  of 
such  a  union  there  is  no  room  for  exacting  a  dowry.  Moreover,  they  that 
unite  in  forbidden  marriage  suffer  other  penalties  as  well,  that  are  contained 
in  the  sacred  constitutions.    (J.  i,  lo,  12  ;  G.  i,  64.) 

A.  Absolute  Disqualification ;  persons  that  cannot  marry. 

I.  With  slaves  there  can  be  no  marriage.    (G.  i,  58,  as  restored.) 

IL  Latins  and  foreignera  {Jiaiinv,  Peregrini)  conld  not  marry.     (TJlp.  Frag.  5,  4.) 

Hence  some  veterans  are  usually  allowed  by  the  imperial  constitutions 
conubium  with  the  first  Latin  or  alien  women  that  they  marry  after  their 
discharge.  The  offspring  of  such  a  marriage  are  Roman  citizens,  and  come 
under  ih^  poUsias  of  their  ascendants.    (G.  i,  57.) 

It  is  perfectly  certain  that  a  Roman  citizen  and  the  alien  woman  that  he 
weds,  if  only  he  has  conubium  with  her,  can,  as  we  have  said  above,  contract 
a  lawful  marriage.  Their  offspring  then  will  be  a  Roman  citizen,  and  in  the 
father's  potestas,    (G.  i,  76.) 

If,  again,  a  female  Roman  citizen  marries  an  alien,  and  there  is 
conubium  between  them,  by  the  law  of  the  alien  people  the  offspring  is 
an  alien  and  his  father's  lawful  son  just  as  if  he  had  begotten  him  by  an 
alien  wife.  Now,  however,  by  a  Senaius  C0nsultum  passed  at  the  instance  of 
the  late  Emperor  Hadrian,  even  though  there  is  tio  conubium  between  the 
Roman  citizen  and  her  alien  husband,  the  offspring  is  his  father's  lawful 
son.    (G.  I,  77,) 

IIL  By  the  XII  Tables,  marriages  between  Patricians  and  Plebeians  were  pro- 
hibited, but  only  for  a  short  time  ;  for  in  B.c.  443  the  prohibition  was  removed  on 
the  rogation  of  the  tribune  C.  Cannleius.     (Livy,  4,  6.) 

IV.  Boys  nnder  fourteen  years  {impvJbera)  and  girls  under  twelve  {rum  viripaUntet) 
ootdd  not  many.  If,  however,  a  girl  married  under  age,  remained  with  her  husband 
until  she  was  twelve,  she  became  his  legal  wife.     (D.  23,  2,  4.) 

V.  Persons  ahready  married  cannot  many.  A  person  whose  husband  or  wife 
had  been  five  years  in  captivity,  could  marry  again  without  dissolving  the  first 
marriage.     (D.  24,  2,  6.) 

VL  A  woman  criminally  accused  of  adultery  could  not  marry  unless  she  was 
acquitted,  or  the  prosecution  was  abandoned.  If  condemned,  she  was  forbidden  again 
to  marry.     (D.  23,  2,  26  ;  D.  23,  2,  34, 1.) 

VII.  A  female  slave  manumitted  by  her  master  for  the  purpose  of  marrying  her, 
cannot  many  any  one  but  him  unless  he  gives  her  up.  If  she  refuses  him,  she 
CMmot  marry  another  even  with  his  consent.     (D.  23,  %  61.) 
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B.  Persons  allowed  to  Marry,  but  forbidden  to  Intermarry. 

I.  Cognates  (cognati),  persons  connected  by  blood. 
Cognates  are  divided  into  three  classes : — 

1.  Ascendants  {aacendentes)  ;  one's  parents,  one's  grand- 
parents, great-grandparents,  &c. 

2.  Descendants  (descendentes) ;  one's  children,  one's 
grandchildren,  one's  great-grandchildren,  &c. 

3.  Collaterals  (cognati  ex  transversa  gradu  or  a  latere) 
embrace  any  of  the  descendants  of  any  ascendant. 
Thus,  my  aunt  is  a  collateral  cognate,  because  she 
is  a  descendant  (daughter)  of  my  ascendant  (grand- 
father). Her  children  are  my  cognates  (cousins), 
being  also  descendants  of  my  grandfather.  So  my 
nephews  are  collaterals;  they  are  descendants  (grand- 
children) of  my  ascendant  (father). 

1.  No  ascendant,  however  far  removed,  can  marry  any 
descendant,  however  far  removed. 

It  is  not  every  woman,  therefore,  that  we  may  lawfully  take  to  wife :  from 
marriage  with  some  we  must  refrain.  Between  persons  standing  to  one 
another  as  ascendant  and  descendant  marriage  cannot  be  contracted  [and 
between  them  there  is  no  conubium] ;  as,  for  instance,  between  father  and 
daughter,  grandfather  and  granddaughter,  mother  and  son,  grandmother  and 
grandson,  and  so  on  indefinitely.  If  such  persons  unite,  the  marriage  they 
contract  is  said  to  be  nefarious  and  incestuous.    (J.  i,  lo,  i ;  G.  i,  58-59.) 

2.  Collaterals  within  the  third  degree  cannot  intermarry. 

Between  persons  collaterally  related  there  is  a  like  rule  to  be  observed, 
but  it  is  not  so  far-reaching.  A  brother  and  sister- certainly  are  forbidden  to 
marry,  whether  they  are  the  offspring  of  the  same  father  and  the  same 
mother,  or  have  only  one  of  these  two  in  common.    (J.  i,  10,  2  ;  G.  i,  60-61.) 

Exception. — A  brother^s  daughter  we  may  lawfully  take  to  wife.  This 
came  into  use  for  the  first  time  when  the  late  Emperor  Claudius  took 
Agrippina,  his  brother's  daughter,  to  wife.  But  not  a  sister's  daughter.  So 
the  imperial  constitutions  point  out.  Again,  we  may  not  take  to  wife  an 
aunt,  whether  a  father's  sister  or  a  mother's  sister.    (G.  i,  62.) 

This  solitary  exception  was  repealed  by  Constantine.     (C.  Th.  8,  12,  1.) 

3.  Collaterals  beyond  the  third  degree  could  intermarry. 

Exception. — A  brothers  or  sister's  daughter  we  may  hot  lawfully  take  to 
wife  ;  nor  even  a  granddaughter,  although  in  the  fourth  degree.  For  where 
we  may  not  lawfully  take  to  wifethe  daughter,  the  granddaughter  too  is  not 
allowed.     (J.  i,  10,  3.) 

Tl^e  exception  included  the  great-granddanghter  of  a  sister,  or  the  sister  of  a  great- 
grandfather. (D.  23,  2y  17,  2  ;  D.  23,  2,  39.)  Such  persons,  althongh  beyond  the 
third  or  even  fourth  degree,  were  within  the  meaning  of  the  prohibition  against 
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marriage  with  ascendants  or  descendants.  They  were  said  to  be  in  the  place  of 
parents.  XJlpian  tells  us  (Ulp.  Frag.  5,  6)  that  the  prohibition  in  old  times  extended 
to  the  fourth  degree,  thus  preventing  the  intermarriage  of  first  cousins ;  but  although 
restraints  on  this  marriage  were  at  various  times  attempted,  they  were  finally  over- 
ruled by  Arcadius  and  Honorius.     (C.  6,  4,  19.) 

Two  brothers'  or  sisters*  children,  or  a  brother's  and  a  sister's,  can  inter- 
marry.   (J.  I,  lo,  4.) 

It  is  certain  that  relationships  formed  in  slavery  are  a  bar  to  marriage,  and 
that  even  although  the  father  and  daughter  or  brother  and  sister  may  have 
been  manumitted.    (J.  i,  10,  10.) 

11,  Agnates  (agnati).  Agnation  is  the  fictitious  tie  of  blood 
produced  through  the  existence  of  the  patria  potestas.  Two 
persons  are  agnates  in  respect  of  each  other,  when  they  are  so 
related  that  if  the  person  through  whom  they  are  connected 
were  alive  together  with  them,  they  would  be  under  his  potestaa. 
Agnation  is  the  artificial  tie  through  the  potestas ;  cognation  the 
natural  tie  through  birth. 

Agnates  are  kinsmen  {cognati)  related  through  males,  kinsmen  as  it  were  on 
the  father's  side.  A  brother,  for  instance,  bom  of  the  same  father,  is  an  agnate  ; 
and  so  is  that  brother's  son  or  his  son's  son ;  and  so  again  are  a  father's 
brother  and  that  uncle's  son  or  son's  son.  But  kinsmen  related  through 
females  are  not  agnates,  but  only  kinsmen  {cognati)  by  the  Jus  Naturale. 
[Between  an  uncle  and  his  sister's  son,  therefore,  there  is  no  agnation,  but 
only  kinship].  Your  father's  sister's  son,  therefore  [or  mother's  sister's  son], 
is  not  your  agnate,  but  only  a  kinsman  ;  and  you  in  turn  stand  to  him  in  the 
same  legal  relation ;  for  the  offspring  follow  the  father's  family,  not  the 
mother's.    (J.  i,  15,  i  ;  G.  i,  156.) 

The  legal  relation  {jus)  of  an  agnate  is  usually  destroyed  by  capitis 
deminutio;  for  agnation  is  the  name  of  a  legal  relation.  But  the  legal 
relation  of  kinship  is  not  changed  by  every  form  of  capitis  deminutio;  for 
the  principles  of  theyW  civile  can  destroy  the  relations  due  to  \\\.^jus  civile^ 
but  not  natural  relations.     (J.  i,  15,  3  ;  G.  i,  158.) 

But  though  it  has  been  said  that  the  legal  relation  of  kinship  remains  even 
after  capitis  deminutio^  yet  this  is  so  only  if  it  is  the  capitis  deminutio  minima 
that  comes  in ;  for  then  the  kinship  remains.  But  if  a  man  incurs  capitis 
deminutio  maxima^  the  legal  relation  of  kinship  as  well  as  of  agnation  is  at 
an  end.  If,  for  instance,  some  kinsman  is  enslaved,  he  ceases  to  be  a  kins- 
man, and  not  even  if  he  is  manumitted  does  he  regain  his  kinship.  Nay, 
even  if  a  man  is  transported  to  an  island,  his  kinship  is  dissolved.    (J.  i,  16, 6.) 

Agnation  imitates  cognation,  and  has  the  same  difference  of 
degrees  and  kinds — ascendants,  descendants,  collaterals,  &c. 

1.  No  ascendant,  however  remote,  can  marry  any  agnatic 
descendant,  even  although  the  artificial  tie  of  agnation  is 
removed  by  emancipation. 

So  entirely  is  this  the  case,  that  although  it  is  by  adoption  that  they  have 
come  to  stand  to  one  another  as  ascendant  and  descendant,  yet  they  cannot 
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intermarry.  Nay,  more ;  even  after  the  adoption  is.  dissolved,  the  same  rule 
of  law  remains.  If,  therefore,  you  once  come  to  have  by  adoption  a  daughter 
or  a  granddaughter,  you  will  not  be  able  to  take  her  to  wife,  even  although 
you  emancipate  her.    (J.  i,  lo,  i  ;  G.  i,  59.) 

2.  Agnatic  collaterals  cannot  intermarry  where  cognatic 
collaterals  cannot,  unless  the  tie  of  agnation  is  broken,  in 
which  case  the  restriction  is  removed.     (D.  23,  2,  55,  1.) 

If  a  woman  comes  to  be  your  sister  by  adoption,  as  long  as  the  adoption 
lasts  there  can  undoubtedly  be  no  marriage  between  you  and  her.  But  if 
the  adoption  is  dissolved  by  her  emancipation,  you  will  be  able  to  take  her 
to  wife ;  or  if  you  yourself  are  emancipated,  there  is  no  bar  to  the  marriage. 
It  is  agreed,  therefore,  that  if  a  man  wishes  to  adopt  his  son-in-law,  he  ought 
first  to  emancipate  his  daughter  ;  and  if  he  wishes  to  adopt  his  daughter-in- 
law,  he  ought  first  to  emancipate  his  son.     (J.  i,  10,  2  ;  G.  i,  61.) 

Exception. — His  father's  sister  again,  although  by  adoption,  a  man  may 
not  lawfully  take  to  wife  ;  nor  his  mother's  sister ;  for  they  are  held  to  stand 
in  the  place  of  ascendants.  On  the  same  principle  it  is  true  that  a  man  is 
forbidden  to  take  to  wife  a  great-aunt,  whether  on  the  father's  side  or  the 
mother's.    (J.  i,  10,  5.) 

If  a  woman,  your  father  has  adopted,  has  a  daughter,  it  seems  you  are  not 
debarred  from  taking  her  to  wife  ;  for  she  is  no  relation  to  you  either  by 
theyW  civile  or  by  theyW  naturale.    (J.  i,  10,  3.) 

But  (D.  28,  2,  55,  1)  marriage  with  the  ijaother  of  an  adoptive  father  is  forbidden, 
unless  the  son  is  emancipated. 

III.  Relatives  by  affinity  {affines).  Affijnes  are  persons  con- 
nected by  marriage  or  by  concubinage  (C.  5,  4,  4),  or  by  con- 
tubemium.     (D.  23,  2,  14,  3.) 

There  were  no  degiees  of  affinity.     (D.  38,  10,  4,  5.) 

Again,  a  woman  that  has  once  been  our  mother-in-law  or  daughter-in-  law 
or  stepdaughter  or  stepmother,  we  cannot  lawfully  take  to  wife.  "Once 
been "  we  say,  because  if  the  marriage  that  brought  us  such  a  connection 
{affinitas)  still  exists,  there  is  another  reason  why  there  can  be  no  marriage 
between  us ;  namely  this,  that  the  same  woman  cannot  marry  two  men,  nor 
the  same  man  have  two  wives.    (G.  i,  63.) 

From  respect  for  his  connections  by  marriage  {adfinitas)  there  are  certain 
women  one  must  refrain  from  marrying.  A  stepdaughter  or  a  daughter-in- 
law,  for  instance,  a  man  may  not  take  to  wife,  because  both  stand  in  the 
place  of  a  daughter.  This  of  course,  must  be  understood  to  mean  that  the 
woman  has  been  a  step-daughter  or  a  daughter-in-law.  For  if  she  is  still 
your  daughter-in-law,  still  (that  is)  married  to  your  son,  there  is  another 
reason  why  you  will  not  be  able  to  take  her  to  wife,  since  the  same  woman 
cannot  be  married  to  two  men.  Again,  if  she  is  still  your  step-daughter,  if 
(that  is)  her  mother  is  still  married  to  you,  you  will  not  be  able  to  take  her 
to  wife,  because  you  are  not  allowed  to  have  two  wives  at  the  same  time. 
(J.  I,  10,  6.) 

A  mother-in-law  too,  and  a  stepmother,  one  is  forbidden  to  take  to  wife, 
because  they  stand  in  the  place  of  a  mother.    This  too  comes  in  only  after 
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the  connection  is  dissolved.  For  otherwise,  if  she  is  still  your  stepmother, 
still  married  (that  is)  to  your  father,  you  are  debarred  from  marrying  her  by 
the  common  rule  of  law  that  the  same  woman  cannot  be  married  to  two 
men.  Again,  if  she  is  still  your  mother-in-law,  if  (that  is)  her  daughter  is 
still  married  to  you,  the  marriage  is  barred,  because  you  cannot  have  two 
wives.    (J.  I,  10,  7.) 

A  husband's  son  by  another  wife,  and  a  wife's  daughter  by  another  husband, 
or  vice  versa,  can  lawfully  contract  a  marriage,  although  they  may  have  a 
brother  or  a  sister  born  of  the  marriage  contracted  afterwards.    (J.  i,  10,  8.) 

A  stepfather  [vitricus)  and  stepdaughter  {privigna)  cannot  intermarry  : 
nor  a  stepmother  {noverca)  and  stepson  {jprivigntut) : 
nor  a  father-in-law  {gocer)  and  daughter-in-law  {nunui)  : 
nor  a  mother- in-law  {socrua)  and  son-in-law  {gener), 

A  man  cannot  marrv  his  brother's  widow  or  deceased  wife's  sister.    This  prohibi- 
tion was  introduced  by  Valentinian,  Theodosius,  and  Arcadius.     (C.  5,  6,  5.) 

There  are  other  persons  too  that  for  various  reasons  are  forbidden  to 
enter  into  the  marriage-contract.  They  are  enumerated,  by  our  permission, 
in  the  books  of  the  Digest  or  Pandects  gathered  from  the  old  law.  (J.  i, 
10,  II.) 

IV.  QuaBi-relationship. 

If  your  wife  is  divorced,  and  afterwards  gives  birth  to  a  daughter  by  some 
one  else,  this  daughter  is  not  your  step-daughter.  But  yet,  Julian  says, 
one  ought  to  abstain  from  marriages  of  this  kind.    (J.  i,  10,  9.) 

A  son  could  not  marry  the  widow  of  his  adoptive  father,  even  if  he  had  been 
emancipated,  because  she  is  in  place  of  a  stepmother  (in  loco  novercae).  (D.  23,  2, 
14,  pr.)  So  a  man  could  not  marry  the  widow  of  an  adopted  son,  because  she  is  a 
wart  of  stepdaughter  to  him,  even  after  emancipation.     (D.  23,  2,  14,  1.) 

Your  son's  betrothed  is  not  your  daughter-in-law,  nor  is  your  betrothed 
his  stepmother.  Yet  in  the  eye  of  law  they  act  more  rightly  that  refrain 
from  marriages  of  this  kind.     (J.  i,  10,  9.) 

V.  The  existence  of  a  fiduciary  relation  in  two  cases  operated 
as  a  limited  barrier  to  marriage. 

1.  Certain  high  officials  were  forbidden  to  many  any  woman  domiciled  in  the 
province  of  their  administration.  The  prohibition  extended  to  their  sons.  (D.  23,  2, 
5,  7  ;  D.  23,  2,  38  ;  D.  23,  2.  63  ;  D.  50,  16,  190.)  The  officials  were  the  Presi- 
dent (Praeses  Provinciae)^  the  Prefect  of  the  cohorts  {Prefectus  cohortis),  the  Prefect 
of  the  cavaliy  {Prefecttu  equitum),  *nd  the  Tribune  (Tribunus),  The  disqualification 
ceased  as  soon  as  xbtar  term  of  office  expired.     (C.  5,  4,  6.) 

2.  7\Uore$,  Curatortij  or  their  sons,  were  not  permitted  to  marry  a  pupiUa  imtil  she 
was  twenty-six  years  of  ags.  This  prohibition  was  introduced  by  a  Senattts  ContvUum 
apparently  of  the  time  of  Marcus  and  Commodus.  (D.  23,  2,  67,  3.)  To  permit  such  a 
marriage  offered  a  temptation  to  the  tutor  to  hush  up  all  questions  of  maladministra- 
tion by  marriage,  and  accordingly  the  prohibition  was  kept  up  as  long  as  by  the  law 
»  woman  could  challenge  the  accounts.  The  prohibition  was  removed  if  the  girl  were 
betrothed  to  the  tutor  by  her  father,  or  given  to  him  in  his  last  wilL  (D.  23,  2,  67, 1 ; 
D.  23,2,86.) 
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VI.  Conviction  for  crime. 

1.  A  man  convicted  of  adulteiy  with  a  married  woman  cannot  marry  her  although 
she  has  been  neithw  accused  nor  condemned.     (D.  84,  9,  13.) 

2.  One  that  has  committed  rape  on  a  woman,  can  never  afterwards  many  her. 
If  her  parents  consent,  they  are  pimished  with  banishment.  The  reason  was  that  the 
property  of  the  offender  became  forfeited  to  the  woman,  and  by  marriage  he  oonld 
get  it  back  again.     (Nov.  143  ;  Nov.  150.) 

VII.  UnbeHef. 

Jews  and  Christians  could  not  intermarry.  If  they  did  so,  their  connection  was 
illegal,  and  they  were  guilty  of  the  crime  of  adultery  i^crivMn  aduUerii),  This  law 
was  introduced  before  the  Christian  empire^was  a  century  old,  in  A.D.  388.    (C.  1»  9, 6  ) 

VIII.  The  relation  of  patron  and  freedman. 

1.  A  patron  might  marry  his  freedwoman  {liberta)j  but  it«iras  considered  to  evince 
a  higher  regard  for  decency  if  he  assigned  her  the  humbler  position  of  ooncubjne. 
Honcitiut  fit  patrono  libertam  conctibinam  quatn  nuUremfamilias  habere.  (D.  25,  7, 
1,  pr!  ;  C.  6,  4,  15.) 

2.  A  female  patron  could  not  marry  her  freedman  [libertus).  Nor  could  a  freedman 
marry  the  daughter,  granddaughter,  or  wife  of  a  patron  {patronua).     (C.  5,  4,  8.) 

IX.  Restrictions  on  Senators. 

From  a  reference  in  Livy  (89,  19)  it  would  seem  that  a  freebom  man  could  not 
marry  a  freedwoman.  But  owing,  it  is  said,  to  a  scarcity  of  freebom  women,  marriage 
was  allowed  between  freedmen  and  the  freebom,  except  to  Senators,  by  the  kx 
JiUla  et  Pwpia  Poppaea.  (D.  23,  2,  23.)  This  enactment  subjected  certain  marriages 
to  penalties,  but  does  not  appear  to  have  made  them  null.  (D.  23,  2, 16.)  It  forbade 
a  freebom  person  to  marry  a  prostitute  {qui  palam  quaestum  fecit),  (D.  23,  2,  48,  1) ; 
a  procuress  (Una),  (D.  23,  2,  43,  6 ;  D.  23,  2,  43,  7) ;  a  woman  condemned  in  a  public 
trial,  ue.,  one  that  could  be  brought  by  any  informer  {damnata  publico  judicio),  (D. 
23,  2,  48,  10);  a  woman  caught  in  adultery,  though  not  condenmed  (D.  23,  2,  43,  12); 
or  a  comic  actress  (Ulp.  Frag.  13,  2).  But  the  restrictions  of  the  lex  Julia  on  the 
marriages  of  Senators,  were  made  fatal  to  these  marriages  by  a  Senatus  CojuuUum 
passed  in  the  reign  of  Marcus  and  Commodus.  (D.  28,  2,  16.)  The  joint  effect  of 
the  lex  Julia  and  that  Senatua  ContuUum  was  as  foUoWs  : — 

1.  A  Senator,  his  son,  his  son's  son,  and  his  son's  grandson,  could  not  marry  a  freed- 
woman. A  Senator's  son's  daughter,  or  .granddaughter,  or  great-granddaughter,  could 
not  marry  a  freedman.     (D.  28,  2.  44. ) 

2.  The  same  persons  could  not  marry  a  comic  actress,  nor  one  whose  father  or 
mother  had  acted  in  comedy.     (D.  23,  2,  44.) 

Constantino  extended  this  prohibition  to  the  Pra^ecti,  who  were  just  above  the 
Knights  and  below  the  Senators,  and  to  the  duumviri  in  municipalities ;  and,  on 
the  other  hand,  to  aU  persons  of  the .  lowest  order  (humtUz  abjectaeve  per$anae), 
as  the  daughters  of  a  procurer  or  gladiator  or  tavern-keeper.  (C.  5,  27,  1.)  This 
enactment  of  Constantino  was  repealed  by  Justinian,  who  aUowed  the  highest 
personages  to  marry  freedmen  or  others  of  low  rank,  provided  a  dowry  was  fixed  and 
the  marriage  settlement  was  made  in  writing  {instrumetUa  dotaUa).     (Nov.  117,  6.) 

Divestitive  Facts. 

A.  Voluntary,  by  the  Acts  of  the  Parties. 

A  Roman  marriage  was  at  no  time  indissoluble ;  but  it  was 
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permanent,  and  continued  for  life,  if  neither  party  wished 
sooner  to  dissolve  it.  Divorce  was  always  a  private  act ;  it 
required  the  sanction  of  no  court  of  law ;  and  although  the 
unjustifiable  exercise  of  the  right  of  dissolving  a  marriage  was 
at  different  times  visited  with  more  or  less  punishment,  yet  the 
right  was  never  denied. 

Divortium  was  the  cliaM>lation  of  a  muriage  at  the  instance  of  either  or  both 
partiee.     (D.  50,  16, 191.) 

Jtepudium  was  strictly  the  dissolution  of  an  agreement  of  betrothal  (iponsalia). 
(D.  50,  16,  101,  1.) 

SometimeB  divorHum  is  taken  as  the  name  for  dinolation  of  marriage,  and  repu- 
dium  for  the  written  bill  of  divorce  (rqntdio  mitto).     (C.  5,  17,  8.) 

I.  A  marriage  could  be  dissolved  by  the  paterfamilias  of  the 
wife.  When  the  wife  passed  into  the  manus  of  her  husband,  she 
was  thereby  released  from  th^poteatas  of  her  father ;  but  when  she 
married  without  falling  under  the  maniM^  she  remained  in  the 
potestas  of  her  father.  In  the  exercise  of  his  potestas,  the  father 
could  take  his  daughter  .from  her  husband  against  the  wishes 
of  both.  This  abuse  was  limited  by  a  constitution  of  Antoninus 
Pius,  who  prohibited  a  father  from  disturbing  a  harmonious 
union.  Marcus  Aurelius  added,  "Unless  for  very  weighty 
reasons'*  {magna  etjuata  causa  interveniente).     (C.  5,  17,  5.) 

A  paterfamilias  could  not,  of  course,  take  away  his  daughter 
from  her  husband  if  she  were  emancipated.     (C.  5,7,  5,  1.) 

II.  Divorce  by  mutual  consent  {divortium  bona  gratia). 
During  the  whole  period  from  the  foundation  of  Rome  to 

Justinian,  it  appears  that  divorce  might  take  place  by  mutual 
consent  without  any  check  from  the  law  whatever.  If  husband 
and  wife  agreed  to  separ»ite,  the  State  never  interfered.  But 
Justinian,  in  Nov.  117,  10-12,  prohibited  this  kind  of  divorce 
except  in  three  cases ;  (1)  when  the  husband  was  impotent ; 
(2)  when  either  husband  or  wife  desired  to  enter  a  monas- 
tery ;  and  (3)  when  either  of  them  was  in  captivity  for  a 
certain  length  of  time.  Those  that  dissolved  a  marriage  by 
pretending  to  undertake  a  vow  of  chastity,  but  did  not  do  so, 
forfeited  the  property  they  brought  to  the  marriage  in  favour 
of  their  children. 

But  at  a  later  period  Justinian  enacted  that  persons  dis- 
solving a  marriage  by  mutual  consent  should  forfeit  all  their 
property  and  be  confined  for  life  in  a  monastery,  which  was  to 
receive  a  third  of  the  forfeited  property,  the  remaining  two- 
thirds  going  to  the  children  of  the  marriage.  This  severity, 
BO  much  at  variance  with  the  Roman  spirit,  indicates  the  growing 
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power  of  the  clergy  {vt  non  Dei  judicium  contemnatur).  (Nov. 
134,  11.) 

The  nephew  and  successor  of  Justinian  repealed  his  uncle's 
prohibitions,  and  restored  divorces  bona  gratia.     (Nov.  140,  1.) 

III.  Divorce  by  the  husband  alone,  or  the  wife  alone,  with- 
out the  consent  of  the  other. 

This  topic  may  be*  considered  under  two  heads : — 

(a.)  The  Form  of  Divorce.     (B.)  Restraints  on  Divorce. 

(a.)  The  Form  of  Divorce. 

Before  the  lex  Julia  de  adulteriia  no  special  form  was 
observed ;  it  was  enough  that  the  husband  told  the  wife  or  the 
wife  the  husband  that  the  marriage  was  at  an  end.  (D.  38, 
11,  1.)  The  husband  generally  took  the  keys  from  his  wife, 
put  her  out  of  his  house,  gave  her  back  her  dowry,  and  so 
dissolved  the  marriage.  The  act  might  be  done  in  the  wife's 
absence.     Cicero  divorced  his  wife  Terentia  by  letter. 

But  the  lex  Julia  de  adulteriia  required  a  written  bill  of  divorce 
{libellus  repudii)  to  be  given  to  one's  freedman,  or  the  freedman  of 
any  of  one's  ascendants,  in  the  presence  of  seven  Roman  citizens 
above  the  age  of  puberty  as  witnesses.  (D.  24, 2,  9.)  The  written 
record  of  the  marriage  (nuptiales  tabulae)  was  destroyed,  and 
the  divorce  publicly  registered.  The  form  of  words  employed 
in  the  repudiation  was  tuas  res  tibi  habeto,  or  tuas  res  tibi  agito. 
(D.  24,  2,  2, 1.) 

The  repudiation  must  be  a  deliberate  intention  to  break  up 
the  marriage  {animo  perpetuam  constituendi  dissensionem).  (D. 
24,  2,  3.)  It  was  valid,  although  wholly  without  excuse,  so 
that  it  was  unnecessary  even  to  acquaint  the  other  party  with 
the  change  in  their  condition.  It  was  held  that  if  a  wife  made 
a  bill  of  divorce  in  the  presence  of  the  requisite  witnesses,  the 
marriage  was  dissolved  without  deUvery  of  the  bill  to  the 
husband,  and  even  without  his  knowledge  of  it.  (C.  5,  17,  6.) 
Still  it  was  considered  proper  to  deliver  the  bill  of  divorce  to 
the  other  party.  (D.  24,  2,  2,  3.)  The  effect  of  this  rule  waa, 
that  a  madman  (furiosus)  could  be  divorced,  his  consent  being 
unnecessary;  also  the  paterfamilias  of  a  lunatic  wife  could 
divorce  her  husband.     (D.  24,  2,  4;  D.  24,  3,  22,  9.) 

(b.)  Restraints  on  Divorce. 

Romulus  is  said  to  have  forbidden  the  repudiation  of  wives 
unless  they  were  guilty  of  adultery  or  drinking  wine,  on  pain 
of  forfeiture  of  all  the  offender's  property,  one-half  to  go  to  the 
wife,  the  other  to  Ceres.    But  the  laws  of  the  XII  Tables  seem 
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to  have  recognised  freedom  of  divorce,  although  it  is  said  no 
one  took  advantage  of  the  Kberty  for  500  years,  until  Sp. 
Carvilius  put  away  his  wife  for  barrenness,  by  order  of  the 
Censor,  'i'he  only  check  on  divorce,  during  the  greater  part  of 
the  Republic,  was  the  Censors,  who  probably  exercised  their 
authority  when  the  husband  made  an  unjustifiable  use  of  his 
power,  as  they  did  in  the  case  of  L.  Antonius,  whose  expulsion 
from  the  Senate  they  procured  on  account  of  his  repudiating 
a  girl  he  had  married.  A  wife  in  nianu  could  not  divorce  her 
husband;  but  if  he  divorced  her,  she  could  require  him  to  release 
her  from  the  manus.  Wives  not  in  manu  had  the  same  power 
of  repudiating  their  husbands  that  their  husbands  had  of 
repudiating  them. 

1.  Restraints  introduced  by  the  lex  Julia  et  Papia  Poppaea. 

If  the  wife  were  guilty  of  adultery,  her  husband  in  divorcing  her  was  allowed  to 
retain  a  sixth  part  of  her  dowry  {dos)  ;  if  she  had  committed  a  less  serious  fault,  the 
husband  could  retain  one-eighth.    (Ulp.  Frag.  6,  12  ;  C.  5,  12,  24.) 

If  the  husband  were  guilty  of  adultery,  the  wife  could  demand  immediate  restitu- 
tion of  her  dowry ;  or  if  it  was  repayable  at  once  (as  lands),  then  the  annual  proceeds 
of  it  for  three  years.  If  the  fault  were  less  serious,  he  must  restore  the  dowry  in  six 
months  instead  of  a  year.     (Ulp.  Frag.  6,  13.) 

Those  penalties  ceased  if  both  sides  were  in  fault  {^^tma  enim  ddicta  mutua 
peiuatione  cUssolvuntur),  (D.  24,  3,  39.)  So  if  the  husband,  after  the  divorce,  again 
betrothed  himself  to  his  former  wife  (D.  24,  3,  38),  or  brought  a  further  accusation 
against  her  and  abandoned  it  (D.  48,  5,  11,  3),  the  penalties  were  remitted. 

2.  Legislation  of  Constantine,  A.D.  331.     (C.  Th.  3,  16,  1.) 

The  lex  Julia  and  Papia  Poppaea  deprived  the  person  that  made  a  divorce  without 
cause  of  the  benefits  given  him  when  the  divorce  was  justifiable.  Constantine  began 
the  legislation  against  capricious  repudiations,  and  specified  the  causes  for  which  alone 
one  party  could  divorce  the  other  without  incurring  penalties. 

l^  Causes  for  which  a  woman  could  repudiate  her  husband  without  blame. 

(1)  If  he  were  guilty  of  murder  ;  or  (2)  prepared  poisons  ;  or  (3)  violated 
tombs. 

If,  for  any  other  reason^as,  e,g.,  his  being  a  drunkard  {ebriotwi)  or  gambler 
{cUeator),  or  given  to  the  company  of  loose  women  (mtdierctUarius) — a  wife  divorced 
her  husband,  she  forfeited  her  dowry,  and  was  punishable  with  deportation. 

2^.  Causes  for  which  a  husband  could  divorce  his  wife  without  blame. 

(1)  If  she  were  an  adulteress  ;  or  (2)  preparer  of  poisons ;  or  (3)  a  procuress. 

If  for  any  other  reason  than  one  of  the  three  specified  a  husband  divorced  his 
wife,  he  forfeited  all  interest  in  his  wife's  dowry ;  and  she,  if  he  married  again,  could 
take  the  second  wife's  dowry  as  weU. 

3.  Legislation  of  Honorius  and  Theodosius,  a.d.  421.  (C.  Th. 
3,  16,  2.) 

These  Emperors,  ignoring  apparently  the  constitution  of  Constantino,  impose 
TwtrictionB  in  a  somewhat  different  way. 
1*.  Divorce  of  a  husband  by  a  wife. 
(1.)  If  for  grave  reasons,  or  crime  committed  by  the  husband,  the  wife  could  retain 
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her  dowry  and  the  gifts  made  to  her  by  the  husband  on  the  betrothal,  and  could  niarry 
again  after  five  years. 

(2.)  If  only  for  breaches  of  morality  or  moderate  faults,  the  wife  forfeited  her 
dowry  and  all  interest  in  the  money  brought  by  the  husband  to  the  marriage,  and  was 
incapable  of  marrying  again. 

(3.)  If  no  groimds  were  proved  to  exist  for  the  divorce,  the  wife  forfeited  her 
dowry  and  betrothal  presents,  might  be  deported,  and  was  incapable  of  marrying  again, 
or  of  receiving  pardon  from  the  Emperor. 

2^  Divorce  of  a  wife  by  a  husbuid. 

(1.)  If  for  a  serious  crime,  the  husband  retained  the  wife's  dowiy,  and  oould  at 
once  many  again. 

(2.)  If  for  inmiorality,  but  not  crime,  the  husband  gained  none  of  the  property 
brought  by  his  wife  into  the  marriage,  but  could  at  once  many  again. 

(8.)  If  for  mere  dislike,  the  husband  forfeited  the  property  he  brought  into  the 
marriage  {doiMtio  aiUt  nuptiot),  and  was  incapable  of  re-marrying. 

The  constitutions  of  Constantine  and  Honorious  and  Theodosius,  although  they 
were  not  retained  in  Justinian's  code,  are  here  inserted,  to  complete  the  history  of 
legislative  restraint  on  divorce.  Whether  owing  to  their  stringency  or  severity,  or  to 
some  other  cause,  those  constitutions  seem  to  have  fallen  into  utter  neglect,  and 
succeeding  legislation  of  a  milder  type  ignores  them. 

4.  Legislation  of  Theodosius  and  Valentinian,  AJ).  449, 
j(a  5,  17,  8,  2.) 

1*^.  A  wife  oould  divorce  her  husband  without  blame  if  he  were  guilty  of  any  of 
the  following  offences  : — 

(1)  Treason ;  (2)  Adultery ;  (8)  Homicide ;  (4)  Poisoning ;  (5)  Forgery,  &c. ;  (6) 
Violating  sepulchres ;  (7)  Stealing  from  a  church ;  (8)  Bobbery,  or  assisting  or  har- 
bouring robbers ;  (9)  Cattle-«tealing ;  (10)  Attempting  his  wife's  life  by  poison,  the 
sword,  &c.  ;  (11)  Introducing  immoral  women  to  his  house ;  (12)  Beating  or  whipping 
his  wife. 

If  for  any  other  than  one  of  those  offences  a  wife  divorced  her  husband,  she  for- 
feited her  dowry,  and  could  not  many  again  for  five  years. 

V.  A  husband  could  divorce  his  wife  for  any  of  the  above-mentioned  reasons  for 
which  she  could  divorce  him,  except  the  eleventh,  and  also  for  the  following  offences 
committed  by  the  wife : — (1.)  Going  to  dine  with  men,  not  her  relations,  without  the 
knowledge  or  against  the  wishes  of  her  husband.  (2. )  Going  from  home  at  night, 
against  his  wishes,  without  reasonable  cause.  (3.)  Frequenting  the  circus,  theatres, 
or  amphitheatre,  after  being  forbidden  by  her  husband.  To  these  were  added  by 
Justinian  (a.d.  528\  (4.)  Procuring  abortion.  (5.)  Frequenting  baths  with  men.  (C. 
6,  17,  11,  2.) 

If  for  any  other  than  one  of  these  ofibnces  a  husband  divorced  his  wife,  he 
forfeited  all  interest  in  his  wife's  dowry,  and  also  his  own  contribution  to  the  marriage 
settlement  (donatio  ante  nuptias), 

5.  In  Nov.  117,  Justinian  repealed  the  former  constitutions, 
and  resettled  the  grounds  of  divorce. 

l^  Divoroe  of  a  husband  by  a  wife.  Valid  grounds.  (Nov.  117,  9.) 
(1.)  The  husband's  engaging  in,  or  being  privy  to,  any  plots  against  the  Empire. 
(2.)  Attempting  his  wife's  life,  or  not  disclosing  to  her  any  plots  against  it.  (8.) 
Attempting  to  induce  his  wife  to  commit  adultery.  (4.)  Accusing  his  wife  of 
adultery,  and  failing  to  substantiate  the  charge.  In  this  case  the  husband  was, 
moreover,  liable  to  especially  severe  fines.  (5.)  Taking  a  woman  to  live  in  the 
same  house  with  his  wife,  or  persisting  in  frequenting  any  other  house  in  the  same 
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town  with  any  woman,  after  being  warned  more  than  once  by  his  wife  or  her  parents, 
or  o^her  persons  of  respectability. 

If  for  any  of  tho^e  reasons  a  wife  divorced  her  husband,  she  recovered  her  dowry, 
and  also  the  husband's  portion  (donatio  ante  nupHat)  for  life,  with  the  reversion  of  it 
to  her  children  ;  if  she  had  no  children,  it  became  her  absolute  property. 

If  for  any  other  reason  a  wife  divorced  her  husband,  the  provisions  of  the  oonsti- 
tution  of  Theodosius  and  Valentinian  applied. 

2^  Divorce  of  a  wife  by  a  husband.     (Nov.  117,  8.) 

(1.)  If  the  wife  knows  of  any  plots  against  the  Empire,  and  does  not  disclose  them 
to  her  husband.  (2. )  Adulteiy  by  the  wife.  Severe  penalties  were  added  in  this 
case.  (3.)  Attempting  her  husband's  life,  or  concealing  any  plots  against  it.  (4.) 
Frequenting  banquets  or  baths  with  men,  against  the  orders  of  her  husband.  (5.) 
Remaining  from  home  against  the  wishes  of  her  husband,  unless  with  her  own 
parents,  or  unless  her  husband  drives  her  out.  (6. )  Going  to  the  circus,  theatre,  or 
amphitheatre,  without  the  knowledge  or  after  the  express  prohibition  of  her  husband. 

If  for  any  of  those  reasons  a  husband  divorcee  his  wife,  he  can  retain  her  dowry 
altogether  if  there  are  no  children ;  and  for  his  life  if  there  are,  the  dowry  going  on  his 
death  to  them. 

If  for  any  other  reason  a  husband  divorces  his  wife,  he  is  liable  under  the  oonsti- 
tation  of  Theodosius  and  Valentinian. 

It  seems  strange  that,  with  so  much  legislation,  it  should 
have  escaped  the  Roman  Emperors  that  there  was  a  very  short 
and  easy  road  to  the  goal  they  were  toiling  after  through  such 
a  wilderness  of  penalties.  The  simple  plan  would  have  been 
to  make  a  divorce  void  unless  it  were  with  the  consent  of  both 
parties,  or  for  one  of  the  reasons  enumerated  with  so  much 
particularity  in  the  Code  and  Novels.  In  one  case  only  does  this 
plan  seem  to  have  been  adopted.  Justinian,  following  in  the 
steps  of  Marcus  Aurelius  and  Diocletian,  made  the  consent  of 
the  husband's  or  wife's  father  or  mother  indispensable  to  the 
validity  of  the  divorce,  when  the  father  or  mother  had  advanced 
the  doMn*y  (dos),  and  it  would  be  forfeited  by  an  unreasonable 
divorce.  Ij^  however,  the  divorce  would  not  injure  the  parents, 
their  consent  was  not  required.     (Nov.  22,  9.) 

Provisions  in  regard  to  the  Children  of  those  Divorced. 

1.  The  earliest  legal  provision  for  the  settlement  of  children 
after  the  divorce  of  their  parents  seems  to  be  a  constitution  of 
Diocletian  and  Maximian.  (C.  5,  24,  1.)  It  states  that  there 
was  no  law  compelling  the  judge  (judex)  in  such  a  case  to 
give  the  male  children  to  the  father,  and  the  female  children  to 
the  mother ;  the  judge  could  act  according  to  his  discretion. 

2.  Justinian  enacted  that  the  divorce  of  parents  should  in  no 
way  impair  the  legal  rights  of  their  children,  or  affect  their 
right  to  inherit  from  their  father,  or  to  require  aliment  from  him. 

If  the  father  were  guilty  of  an  offence  justifying  his  wife  in 
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divorcing  him,  and  she  remained  unmarried,  the  children  were 
to  be  given  into  her  custody,  and  maintained  at  the  cost  of  the 
father ;  but  if  the  mother  were  guilty,  the  father  had  the  right 
of  custody.  If  he  were  poor,  and  unable  to  support  them,  and 
the  mother  was  rich,  she  was  obliged  to  take  them  and  maintain 
them.     (Nov.  117,  7.) 

B.  Invqlimtary  Divestitive  Facts. 

I.  Death  of  the  husband  or  wife.    (D.  24,  2,  1.) 

II.  Loss  of  liberty  by  either  husband  or  wife.  (D.  49,  15,  12, 
4.)  But  after  five  years  since  the  captive  was  last  known  to  be 
alive,  his  wife  could  marry  again  without  divorcing  her  captive 
husband. 

Mere  loss  of  citizenship  (aquae  et  ignis  interdictio)  did  not 
dissolve  the  marriage,  unless  the  wife  or  husband  desired  to  give 
up  the  marriage  {si  non  mtdat  uxoris  affectionem).    (C.  5,  17,  1,) 

CONCUBINATUS. 

Under  the  name  of  Concuhinalus  there  existed  during  the 
Empire  an  institution  that  bore  a  close  resemblance  to  mar- 
riage. It  was  a  monogamous  relation  :  a  man  could  not  have 
two  concubines,  or  a  wife  and  a  concubine,  at  the  same  time. 
(C.  5,  26,  1.)  It  was  not  less  permanent  than  marriage,  for 
marriage  could  be  dissolved  by  either  party  at  pleasure.  It 
was  regarded,  however,  as  a  lower  kind  of  union,  especially  on 
the  side  of  the  woman.  A  married  woman  had  a  higher  posi- 
tion (dignitas),  (D.  32,  49,  4),  implying  on  the  part  of  her 
husband  a  warmer  degree  of  affection  {dilectus).  (Paul,  Sent, 
2,  20,  1.)  The  offspring  of  such  a  union  were  not  under  the 
potestas  of  their  father,  and  that  circumstance  constitutes  a 
broad  difference  between  concubinage  and  marriage.  Under 
the  Christian  Emperors,  the  offspring  could,  however,  be 
brought  under  the  potestas  by  a  subsequent  marriage  of  the 
parents.     {Legitimatio  per  subsequens  niatfimonium.) 

In  some  respects  concubinage  was  a  freer  institution.  Thus, 
although  persons  forbidden  by  the  law  of  nature  to  intermarry 
could  not  live  in  concubinage  (D.  23,  2, 56 ;  D.  25,  7,  1,  3),  yet 
those  whose  marriage  was  forbidden  only  by  the  jtis  civile  could 
enter  into  concubinage.  (D.  25,  7,  5.)  Freeborn  men  could 
have  freedwomen  as  concubines  at  a  time  when  they  were 
forbidden  to  marry  them.  (D.  25,  7,  3.)  Again,  it  was  con- 
sidered more  respectable  for  a  patronus  to  have  his  liberta  as  a 


Digiti 


ized  by  Google. 


BETROTHAL.  515 

concubine  than  as  a  wife.  So  a  president  of  a  province  conld 
take  a  native  of  the  province  as  a  concubine,  but  not  as  a  wife. 
In  this  instance,  the  object  was  to  prevent  rapacious  presidents 
getting  possession  of  women's  property  as  dowry  by  marrying 
them. 

BETROTHAL   (SPONSALIA). 

Servius  Sulpicius  Rufus  gives  an  account  of  the  manner  in 
which  betrothal  took  place  in  Latium.  He  that  intended  to 
maiTy  awoman,  stipulated  with  the  person  that  was  to  give 
her  in  marriage  that  he  would  do  so,  and  on  his  part  promised 
(spondebat)  to  marry  her.  The  girl  thus  promised  was  called 
sponsa,  the  man  that  promised  to  marry  her  sponsus.  If  there 
was  a  failure  on  either  side,  an  action  lay  {actio  ex  spon8u)y 
and  the  judge,  if  there  was  no  good  reason  against  the  mar- 
riage of  the  parties,  condemned  the  promise-breaker  in  damages 
according  to  the  value  of  the  match  to  the  person  disap- 
pointed. This  was  the  law  in  Latium  until  the  right  of  citizen- 
ship was  conferred  on  it  by  the  lex  Julia.  This  sort  of 
betrothal  appears  not  to  have  been  confined  to  Latium,  but  to 
have  been  observed  also  in  Rome. 

In  the  Digest  we  find  nothing  of  the  form  of  stipulation 
except  the  name  (sponsaliay  sponsicSy  sponsa),^ 

To  a  certain  extent  betrothal  put  the  betrothed  in  very 
much  the  same  position  as  if  they  were  married ;  but  the  single 
duty  of  the  sponsus  and  the  sponsa  was  within  a  reasonable  time 
to  proceed  to  carry  out  the  marriage. 

The  reciprocal  promises  of  any  man  and  woman,  and  of  those, 
if  any,  under  whose  potestas  they  were,  made  the  contract  of 
betrothal  without  any  further  ceremony,  without  writing  or 
witnesses.     (D.  23,  1,  4.) 

The  consent  of  the  betrothed  persons  was  necessary,  but 
they  were  presumed  to  consent  if  they  did  not  actively  oppose 
ih^vr  paterfamilias.     (D.  23,  1,  13.) 

A  daughter,  however,  was  not  allowed  to  oppose  her  father, 
unless  the  person  to  whom  he  asked  to  betroth  her  were  of 
immoral  character  or  low  position.     (D.  23,  1,  12,  1.) 


'  Sfon$alia  is  the  proposal  and  reciprocal  promise  of  a  future  marriage.  (Spon- 
9aUa  sunt  mentio  et  repromUsio  nupHa/rum  futurarum,)     (D.  23,  1,1.) 

The  name  is  derived  from  spondeOy  because  anciently  betrothals  were  made  by 
B^Milation.     (D.  23,  1,  2.) 
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Not  only  the  consent  of  the  paterfamilias  of  each  of  the 
betrothed  was  necessary,  but  of  the  tutor  and  mother  of  one  that 
was  8ui  juris.     (C.  5,  4,  1.) 

The  contract  was  terminated  by  the  death  or  renunciation  of 
either  sponsus  oj  sponsa.  (C.  5, 1, 1.)  The  form  was,  "  I  will  not 
avail  myself  of  your  bargain"  (conditione  tua  non  tUor).  (D.  24, 
2,2,2.) 

By  the  lea  Julia  et  Papia  Poppaea,  if  the  marriage  did  not 
take  place  within  two  yeai-s,  unless  for  special  reasons,  the 
contract  of  betrothal  was  at  an  end.  The  reasons  were  ill- 
health  of  the  sponsus  or  sponsa^  the  death  of  parents,  or  neces- 
sary and  distant  journeys.     (D.  23,  1,  17 ;  C.  5,  1,  2.) 

In  Latium  we  iSnd  the  actio  ex  sponsu  giving  damages  in 
proportion  to  the  value  of  the  marriage  to  the  party  disap- 
pointed. But  in  Rome  there  seems  to  have  been  no  action  for 
the  naked  promise  of  a  future  marriage.  The  same  object  was, 
however,  accomplished  in  another  way.  Earnest  (arrhae)  of  a 
substantial  kind  was  usually  given  at  the  time  of  making  the 
betrothal,  and  was  forfeited  if  the  other  side  failed,  without 
good  grounds,  to  carry  out  the  promise. 

Arrhae  Sponsalitiae  consisted  of  a  present  by  the  sponsus  to 
his  sponsa  or  her  father,  or  by  the  sponsa  to  the  sponsus,  made 
on  condition  that  if  the  marriage  was  for  a  good  reason 
broken  off  it  should  be  returned;  if  without  a  good  reason, 
forfeited  to  the  innocent  party.  (C.  5,  1,  3.)  If  the  marriage 
were  broken  off  through  the  fault  of  the  sponsa,  she  was  bound 
to  restore  the  betrothal  gift,  along  with  a  penalty  of  fourfold 
its  value.  (C.  Th.  3,  5,  6.)  This  was  reduced  to  a  penalty  of 
the  value  of  the  gift,  by  Leo  and  Anthemius.  (C.  5,  1,  5,  1 ; 
C.  1,  4,  16.)  But  if  there  were  grounds  for  breaking  off  the 
match,  as  impotency,  diversity  of  religious  sect,  looseness  of 
conversation,  or  extravagance,  this  penalty  was  not  enforced. 
Justinian  gave  the  same  permission  to  persons  desiring  to  enter 
on  a  life  of  religion ;  each  party  being  required  to  return  the 
betrothal  present.     (C.  1,  3,  56.) 

lY.—TUTELA  IMPUBERUM. 

We  learn  from  Gains  that  there  was  much  dispute  among  the 
Roman  jurists  as  to  the  proper  classification  of  the  different 
species  of  tutelae. 

From  this  it  is  plain  how  many  forms  of  fuUla  there  are.    But  if  we  are 
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to  ask  into  how  many  kinds  these  forms  are  to  be  drawn  out,  the  discussion 
will  be  a  long  one ;  for  on  that  point  the  old  writers  were  very  doubtful. 
The  subject  is  one  that  has  been  fully  handled  by  us,  and  with  great  care, 
both  in  our  work  on  the  interpretation  of  the  Edict  and  in  the  books  we  made 
as  a  commentary  on  Quintus  Mucius.  It  is  therefore  enough,  meanwhile, 
to  remark  merely  that  some  have  said  there  are  five  kinds,  as  did  Quintus 
Mucius ;  others  three,  as  did  Servius  Sulpicius ;  others  two,  as  Labeo : 
while  others  have  believed  that  there  are  as  many  kinds  as  there  are  forms. 
(G.  I,  i88.) 

The  question  here  nuaed  is  very  unimportant,  as  it  relates  only  to  the  arrangement 
of  the  investitive  facts.  The  office  of  tutor  was  the  same,  in  whatsoever  manner  be 
was  appointed,  and  it  is  imjproper  to  speak  of  different  ipeciei  of  tutdae,  which 
are,  in  fact,  nothing  more  than  different  ways  of  appointing  iutores. 

Let  us  pass  now  to  another  division.  Of  the  persons  not  in  potestate  [in 
manu  or  in  mancipio]  some  are  either  in  tutela  or  under  a  curator ;  others 
are  bound  by  neither  of  those  legal  ties.  Let  us  look,  therefore,  to  those  in 
tutela^  or  under  a  curator  ;  for  thus  we  shall  understand  about  the  other  per- 
sons that  are  boimd  by  neither  tie.  And  first  let  us  look  narrowly  at  those  in 
tutela.    (J.  I,  13,  pr. ;  G.  i,  142-143) 

Definition. 

Tutela  is,  as  Servius  defined  it,  a  right  and  power  over  a  free  person  {in 
capite  Ubero\  given  and  allowed  by  they«j  civile  in  order  to  protect  him 
while  by  reason  of  his  age  he  is  unable  to  defend  himself.*  Tutores,  again, 
are  those  that  have  that  force  and  power,  and  take  their  name  from  the  fact. 
They  are  called  tutoreSy  therefore,  as  being  protectors  (tuitores)  and  de- 
fenders, just  as  aeditui  are  so  called  because  they  protect  sacred  buildings 
{aedes),    (J.  i,  13,  i.) 

TutareSy  too,  who  are  liable  to  the  remedy  for  tutela^  are  understood  to 
be  boimd  not  strictly  ex  contractUy — for  there  can  be  no  business  contract 
between  tutor  and  pupillus.  Undoubtedly,  too,  they  are  not  liable  ex  male- 
Jicio.  They  seem,  therefore,  to  be  liable  quasi  ex  contractu.  Further,  in 
this  there  are  actions  open  to  both  parties.  Not  only  has  the  pupillus  an 
actio  tutelae  against  the  tutor,  but  the  tutor  also  has  an  actio  contraria 
tutelae  against  the  pupillus  if  he  has  spent  anything  on  his  property  or 
become  bound  for  him,  or  if  he  has  bound  his  own  property  as  security  to  his 
creditor.    (J-  3>  27,  2.) 

That  children  under  the  age  of  puberty  should  be  in  tutela,  is  fitting  by 
the  jus  naturaUy  so  that  he  that  is  not  of  full  age  should  be  guided  by 
another's  tutela,    (J.  i,  20,  6.) 

The  definition  of  Servius  omits  two  elements  that  ought  to  be  included.  It  does 
not  mention  the  fact  that  a  tvAdok  was  a  public  office  or  duty  (pu62tcum  iMkiwa^  ju9 
publicum),  (D.  26,  7,  5,  7),  which  the  person  duly  appointed  could  not  refuse  to  under- 
take ;  nor  that  it  was  an  unpaid  office.  Although  tutoret  could  not  chaige  for  their 
Bervioes  (D.  26,  7,  33,  3),  still  they  could  accept  a  reward  from  the  person  that 
iqypointed  them.    When  a  testator^s  freedman  was  appointed  tutor  in  consequence  of 

'  Eti  autem  tutda,  ut  Servius  d^nivit,  jus  ae  potestas  in  tapite  libsro  ad  tusndum 
turn,  qui  propter  aetatem  st  drfendere  nequtt,  jure  cimU  data  ae  pemUssa.   (J.  1, 13,  1.) 
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his  intimate  knowledge  of  the  pn^>6rty  of  the|mpi/lti«,  the  other  tirforet  mig^t  give  him 
an  allowance  for  his  8uppor1«  (oZunmto),  or  salary,  wheA  without  this  aasistanoe  it  would 
be  impossible  for  him  to  attend  to  the  business  of  the  inipi^^.    (D.  27,  8, 1,  7.) 

A  tateh,  is  the  public  and  unpaid  duty  imposed  by  the  civil 
law  on  one  or  more  persons  of  managing  the  affairs  and 
removing  the  legal  incapacities  {et  negotia  gerunt  et  auctoritatem 
interponunt,  XJlp.  Frag.  12,  25)  of  a  person  aui  juris,  under  the 
age  of  puberty.  Puberty  is  twelve  years  for  girls  and  fourteen 
for  boys. 

It  is  opposed  to  a  coratorship  (cura,  curatio)  in  respect  both  of  the  powers  of  the 
tutor  and  of  the  persons  for  whose  benefit  it  is  made.  A  cura  is  either  not  for  persons 
under  the  age  of  puberty,  or  if  so,  not  generally,  but  only  for  some  particular  purpose 
or  object  {non  peraonae  sedreivd  coMme  datur). 

A  tutor  yfhtn  appointed  is  believed  to  be  appointed  to  look  after  the 
entire  patrimony.    (J.  i,  25,  17.) 

It  is  contrasted  with  potettcu  in  this  respect,  that  whereas  the  powers  of  the  foUr- 
familiat  are  of  the  nature  of  ownership,  the  powers  of  the  Udor  are  given  him  in  trust 
for  the  exclusive  benefit  of  the  pupiUua,  and  he  is  not  allowed  to  reap  any  personal 
advantage  from  their  exercise.     {Lucrum  facere  ex  tutda  non  debet.)     (D.  27,  3,  58.) 

In  the  earliest  form  of  tutdOf  that  of  the  next  agnates  {agnati),  the  tutarts 
jniooeeded  for  their  own  benefit.  The  tutda  was  given  to  them  because  they  got 
the  property  of  the  pupUlus  in  the  event  of  his  death.  (D.  26, 4, 1 ,  pr. )  But  there  seems 
no  trace  of  anything  like  guardianship  in  chivalry,  where  the  guardian  took  aU  the  profits, 
merely  allowing  his  ward  a  maintenance.  At  aU  events,  in  the  Digest^  the  role 
admits  no  exception,  that  a  tutela  is  for  the  benefit  4)f  the  pvynllui,  not  of  the  tutor. 

Rights  and  Duties. 

FmsT  Case  (one  Tutor  to  one  Pupillus). 

A.  Duties  of  Tutor. 

I.  It  is  the  duty  of  the  tutor  to  give  his  consent  to  all  such 
legal  acts  of  the  pupillus  as  without  such  consent  are  insuflBcient 
to  bind  the  pupillus  (interponere  auctoritatem) ;  provided  it  is  for 
the  interest  of  the  pupillus  so  to  bind  himself.     (D.  26,  7,  10.) 

Auctoritas  is  derived  from  augeo,  I  increase ;  and  it  means  that  the  tutor  fills  up 
what  is  wanting  in  the  legal  capacity  of  his  pupUlui. 

The  duty  of  the  tutor  may  be  considered  imder  the  following 
heads: — (1)  the  legal  incapacities  of  the  pupillus;  (2)  how 
far  the  tutor  could  make  up  the  defects;  (3)  in  what  way  the 
tutor  must  give  his  consent ;  and  (4)  the  liability  of  the  tutor  if 
he  improperly  gave  or  refused  his  consent. 

1.  The  legal  incapacities  of  the  pupillus. 

The  authority  of  the  tutor  is  in  some  cases  necessary  for  ih^  pupillus,  in 
some  it  is  not.  For  it  has  been  held  that  he  may  better  bis  condition  even 
without  that  authority ;  but  he  cannot  make  it  worse  without  the  authority 
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of  his  tutor.  Hence  in  those  cases  that  give  rise  to  obligations  on  both  sides 
— sale  for  instance,  letting  on  hire,  mandate,  or  deposit — if  the  authority  of 
the  tutor  does  not  Come  in,  then  those  that  contract  with  the  pupillus  are 
themselves  bound,  but  he  is  not  in  turn  bound  to  them.  If  he  stipulates 
that  anything  shall  be  given  him,  the  authority  of  the  tutor  is  not  needed  ; 
but  if  he  promises  anything  to  some  one  else,  it  is  needed.    (J.  i,  21,  pr.) 

The  pupiUut  oould  not  mahumit  a  slave  without  the  consent  of  his  tutor,  as  well  as 
the  approval  of  the  ooonoil  required  by  the  lex  jEUa  Sentia  (D.  40,  2,  24),  nor  pay  a 
debt  that  he  owed,  because  that  was  a  sort  of  alienation  of  his  property.     (D.  26, 8,  9,  2.) 

If,  therefore,  a  pupillus  gives  any  one  money  on  loan  without  authority 
from  his  tutor^  he  contracts  no  obligation,  because  he  does  not  make  the 
money  the  property  of  the  receiver.  The  actual  coins,  therefore,  wherever 
they  may  be,  he  can  reclaim  by  vindicatio  [by  stating  (that  is)  in  the  inteniio 
that  they  are  his  ex  jure  Quiritium\  If  the  coins  lent  have  been  spent  by 
the  receiver  in  good  faith,  they  can  be  recovered  by  a  condictio;  if  in  bad 
faith,  by  an  actio  ad  exhibendum  [just  as  if  he  still  possessed  them.  But  it 
is  questioned  whether  he  can  demand  the  coins  given  on  loan  from  the 
receiver,  if  he  in  turn  has  alienated  them  in  good  faith  to  a  third  party  ;  since 
he  seems  by  the  very  fact  of  alienation  to  have  been  enriched].  (J.  2,  8,  2  ; 
G.  2,  82,  as  restored.) 

But,  on  the  contrary,  anything  can  be  rightly  given  to  \ht  pupillus  (male  or 
female)  without  authority  from  the  tutor.  If,  therefore,  a  debtor  pays  the 
pupillus,  the  authority  of  the  tutor  is  needed  to  set  him  free.  [For  though 
the  money  is  made  the  property  of  the  pupillus,  yet  the  pupillus  cannot 
dissolve  any  obligation  without  the  authority  of  his  tutor;  because  he  is 
allowed  to  alienate  nothing  without  that  authority.]  All  this  is  settled  on 
grounds  of  the  plainest  reason  in  a  constitution  addressed  to  the  advocates 
of  Caesarea  at  the  suggestion  of  the  very  eminent  Tribonian  Quaestor  of  our 
sacred  palace.  The  arrangements  thus  published  are  as  follows  : — It  shall  be 
lawful  for  the  debtor  oi  2^  pupillus  to  pay  the  tutor  or  curator,  provided  he  is 
first  allowed  to  do  so  by  the  opinion  of  a  judge,  publicly  given  free  of  all 
cost.  If  this  course  is  followed,  and  if  both  the  judge  declares  his  assent 
and  the  debtor  pays,  the  very  fullest  security  attends  such  a  payment  If, 
however,  the  payment  is  made  in  some  other  fashion  than  the  one  arranged 
by  us,  the  pupillus  may  still  be  repelled  by  the  excepHo  doli  mali  if  he 
demands  the  same  sum  of  money  while  he  either  has  the  money  safe  or  has 
been  enriched  thereby.  But  if  he  has  either  spent  it  wrongly  or  lost  it  by 
theft,  the  exceptio  doli  mali  will  do  the  debtor  no  good  ;  for  he  will  none  the 
less  be  condemned  because  he  paid  the  money  recklessly,  and  not  in  accord- 
ance with  our  arrangements.    (J.  2,  8,  2  ;  G.  2,  84.) 

On  the  contrary,  again,  a  pupillus  (male  or  female)  cannot  make  a  pay- 
ment without  authority  from  the  tutor.  For  what  he  pays  does  not  become 
the  receiver's  property,  because  he  is  allowed  to  alienate  nothing  without 
the  authority  of  the  tutor,    (J.  2,  8,  2  ;  G.  2,  84.) 

Exceptions. — (1.)  Although  a /)tipt7ftw  could  neither  buy  nor 
Bell  without  the  consent  of  his  taJtor  so  as  to  give  a  good  title  to 
the  purchaser,  yet  he  was  responsible  to  the  extent  to  which 
he  had  gained  by  the  transaction  (tn  qtmntum  hcupletior  f actus 
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w<).  (D.  26,  8,  6, 1 ;  D.  44,  4,  4,  4.)  He  could  not  keep  what 
he  had  bonght  and  refuse  payment,  or  demand  back  what  he 
had  sold  without  giving  up  the  money  paid  for  it.  (D.  44, 
1,  4.) 

In  like  manner,  although  a  pupillns  could  not  make  a  valid 
discharge  to  his  creditor,  yet  if  the  latter  had,  in  ignorance  of 
the  incapacity  of  the  pupilhiSy  accepted  payment  and  used  the 
money,  the  debt  was  fuUy  extinguished. 

Persons  under  puberty  are  not  liable  to  an  actio  commodati,  because  no  pvj^ug 
can  enter  into  this  contract  without  the  authority  of  his  ttUxjr,  So  entirely  is  this  the 
case,  that  even  if,  after  reaching  the  age  of  puberty,  he  admits  fraud  or  negligence,  he 
is  not  liable  to  this  action  ;  because  it  could  not  stand  at  the  first.  (D.  18,  6,  1,  2.) 
But  if  the  TpvjpHlut  has  made  profits,  an  adio  commodati  %^is  ought  to  be  given,  accord- 
ing to  the  rescript  of  Antoninus  Pius.     (D.  18,  6,  3,  pr.) 

It  was  questioned  whether  an  oc^to  depositi  could  be  given  against  a  pupiUui  with 
whom  something  had  been  deposited  witiiout  authority  from  the  tutor.  The  correct 
opinion  was,  that  if  the  deposit  was  made  with  a  person  old  enough  to  be  capable  of 
fraud,  or  if  he  were  guilty  of  fraud,  then  an  action  could  be  brought ;  for,  of  course, 
BO  far  as  he  has  made  profits  {quantum  loeupletior  foetus  est),  an  action  is  given 
against  him,  even  though  no  fraud  has  come  in.     (D.  16,  3,  1,  15.) 

(2.)  In  certain  cases,  even  for  his  own  benefit,  a  pupillus 
could  not  act  without  the  consent  of  his  tutor.  (D.  26,  8,  9,  3 ; 
D.  26,  8,  11.) 

He  cannot  enter  on  an  inheritance,  nor  ask  bofwrum  possession  nor  take 
an  inheritance  under  a  trust  {ex  Jideicomfnisso)y  except  by  authority  from 
the  tutor;  and  this  though  he  might  gain  by  so  doing,  and  could  in  no  case 
lose.    (J.  I,  21,  I.) 

2.  To  what  extent  did  the  authority  of  the  tuJtor  remove  the 
incapacity  of  the />t4pt7/u«  to  bind  himself  I 

This  depended  on  the  age  of  the  pupillus.  Theophilus  tells 
us  (Theoph.  Inst.  3,  19,  9)  that  three  stages  must  be  reckoned. 
(1)  Infancy  {infantes)  in  the  literal  sense,  when  the  children 
cannot  speak ;  (2)  infantiae  proximi  (next  to  infancy)  are  those 
that  can  speak,  but  have  not  passed  their  seventh  year.  These 
were  considered  to  have  no  understanding  (intellectus).  (3) 
Pvbertati  proximi  (next  to  puberty)  are  children  from  the  begin- 
ning of  their  eighth  year  until  they  have  passed  the  age  of 
puberty.  These  were  said  to  have  understanding,  that  is,  to 
be  able  to  understand  the  language  employed  in  legal  trans- 
actions, but  not  to  have  prudence  (judicium) ;  that  is,  to  be  able 
to  judge  whether  it  was  for  their  interest  to  bind  themselves. 
The  tutor  could  supply  the  lack  of  prudence,  but  not  of  under- 
standing ;  and  thus  a  child,  aft^r  the  age  of  seven,  could,  with 
the  authority  of  the  ttUoryJsfki^  itself  by  stipulation.    But  pro- 
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mises  could  be  made  to  a  child  by  stipulation  when  only  infantiae 
proximtLs. 

These  technicalities  were,  however,  disregarded  in  cases 
where  the  intervention  of  the  tvior  was  necessary.  Thus,  in 
actions  brought  by  or  against  a  pupUlus,  the  tvior  appeared  in 
his  own  name  if  the  pupillus  were  under  seven  years  of  age ; 
but  if  he  were  above  seven  years,  the  pupillua  acted,  and  the 
tutor  intervened  only  as  giving  his  authority.  (D.  26,  7,  1,  2 ; 
D.  26,  7,  2,  pr.) 

Exception. — The  consent  of  the  tutor  does  not  give  validity 
to  the  act  of  the  pupillus,  if  the  effect  is  to  benefit  the  tutor} 

Formerly,  when  the  legis  actiones  were  in  use,  there  was  another  case  in 
which  a  tutor  was  appointed — when,  namely,  such  a  proceeding  was  to  be 
taken  between  a  tutor  and  the  woman  or  pupillus  under  him.  For  no  tutor 
could  give  an  authority  in  what  affected  himself;  another,  therefore,  was 
appointed  to  authorise  the  action  to  be  carried  through.  This  latter  was 
called  a  praetorian  tutor ^  because  the  urban  Praetor  appointed  him.  Now 
since  the  legis  actiones  have  been  taken  away,  some  think  this  kind  of  tutor 
is  needless ;  but  one  is  still  usually  given  in  any  statutory  proceedings. 
(G.  I,  184.) 

If  judicial  proceedings  are  to  be  taken  between  a  tutor  2Ji^  pupillus,  since  a 
tutor  cannot  give  his  authority  in  what  affects  himself,  there  is  appointed  in  his 
room,  not  a  praetorian  tutor  as  formerly,  but  a  curator.  He  comes  in  to 
carry  through  the  proceedings,  and  when  they  have  been  carried  through  he 
ceases  to  be  curator.    (J.  i,  21,  3.) 

The  rule  is  equally  strict  when  the  benefit  does  not  accrue  to 
the  tutor  himself,  but  to  his  paterfamilias  or  JUiusfamilias.  (D.  26, 
8,  7,  2.)  But  a  tutor  may  buy  from  his  pupillus :  (1)  when  the 
property  is  sold  by  a  creditor  (D.  26,  8,  5,  5) ;  and  (2)  when 
the  sale  is  of  a  portion  of  the  property  that  the  tutor  does  not 
manage,  with  the  consent  of  the  managing  tutor.    (D.  26,  8,  6.) 

3.  How  the  authority  {auctoritas)  of  the  tutor  must  be  given. 

A  tutor  ought  to  give  his  authority  at  once  while  the  business  is  going  on, 
and  in  person,  if  he  thinks  it  for  the  good  of  the  pupillus.  An  authority  put 
in  afterwards  or  by  letter  is  void.    (J.  i,  21,  2.) 

It  mxut  also  be  nnoonditional  (D.  26,  8,  8)  and  free.  If  the  tutor  refused  hii 
assent,  he  could  not  be  compelled  to  give  way.     (D.  26,  8,  17.) 

His  signature  to  a  written  instrument  was  not  necessary,  although  a  tvtor  should 
sign  all  writings  to  remove  doubt.  (D.  26,  8,  20.)  The  consent  was  given  orally, 
in  most  cases,  by  interrogation.  The  tutor  was  asked  whether  he  consented  {an 
auctor  hide  rei  euet) ;  but  although  no  formal  question  was  put,  if  he  in  fact  con- 
s^nted,  the  transaction  was  valid.    (D.  26,  8,  8.) 

>  Regvla  ett  jwrU  civilit:  in  rem  taam  auctorem  tutorem  fieri  non  paste,  (D.  26, 
8,  1,  pr.) 
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4.  Consequences  to  the  tutor  of  improperly  giving  or  with- 
holding his  authority. 

The  iutor^  in  giving  or  witholding  his  authority  to  the  acts  of 
his  pupillus^  was  bound  to  keep  in  view  solely  the  advantage 
of  the  pupillua,  and  to  study  his  interests  with  all  the  care  of  a 
prude^t  man.     (D,  26,  7,  33.) 

Illustrations. 

A  (a  pupiUus),  with  the  consent  of  B  (his  tuior),  bought  land  of  C,  whose  property 
was  then  forfeited  by  a  judicial  sentence.  A  was  evicted.  If  B  knew  that  C*8 
property  was  forfeited,  he  must  make  good  the  loss  to  A ;  but  if  he  did  not  know, 
then  he  was  not  responsible.     (D.  26,  7,  57, 1. ) 

So  if  the  pupiUus,  with  the  consent  of  his  tutor,  makes  a  free  gift  of  any  of  his 
property  to  persons  to  whom  he  is  imder  no  customary  obligation  to  make  such  gifts, 
the  tutor  must  pay  back  the  value  of  the  gifts.     (D.  27,  3,  1,  2.) 

II.  It  is  the  duty  of  the  tutor  to  manage  the  property  of  his 
pupillus.  (D.  26,  7,  1.)  The  management  of  the  property 
included  numerous  duties,  the  principal  of  which  are  here 
enumerated. 

1.  Before  meddling  in  any  way  with  the  property,  the  tutor 
was  bound  to  make  a  complete  inventory.  (C.  5,  51,  13.)  If 
he  entered  on  the  management  of  the  estate  without  first 
making  an  inventory,  his  conduct  was  held  to  be  fraudulent, 
unless  he  had  a  very  strong  excuse.     (D.  26,  7,  7.) 

2.  To  sell  perishable  things.  (D.  26,  7,  7,  1.)  A  Senaius 
Consultum,  of  the  time  of  Severus,  prohibited  the  alienation  of 
lands  by  tutores  unless  an  express  power  was  given  by  the  vrill 
of  the  father  of  the  pupillus,  or  they  first  obtained  a  decree 
of  sale  from  the  Praetor,  which  was  not  granted  except  to 
discharge  debts  that  could  not  otherwise  be  paid.  (D.  27,  9, 
1,  2.)  Constantino  extended  the  prohibition  to  all  property 
except  old  clothes  and  superfluous  articles.     (C.  5,  72,  4.) 

3.  To  deposit  all  moneys  of  the  pupillus  in  safety.  Up  to 
the  time  of  Justinian  it  was  the  duty  of  the  tutor  either  to  put 
out  the  money  at  interest,  or  to  buy  lands  with  it  (C.  5,  37, 
24)  ;  but  Justinian  (Nov.  22,  6-7)  permitted  tutores  to  hoard  the 
money,  imless  it  was  required  for  the  maintenance  of  the 
pupillus, 

4.  Within  six  months  after  his  appointment  the  tutor  ought 
to  have  collected  all  the  debts  due  to  the  pupillus,  or  at  least  to 
have  sued  the  debtors.  The  tutor  was  allowed  two  months 
after  any  subsequent  debt  accrued,  to  recover  it.  (D.  26,  7,  7, 
11.)    If  the  tutor  neglected  to  gather  in  the  debts  within  the 
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time  allowed  him,  he  was  liable  for  all  loss  sustained  in 
consequence  of  his  remissness.  (D.  26,  7,  15.)  If  the  tiUor 
accepted  from  a  solvent  debtor  less  than  was  due,  he  was 
himself  bound  to  pay  the  diflference  to  the  pupillus.  (D.  26,  7, 
46,  7.) 

5.  To  pay  the  debts  of  the  pupillus^  including  those  due  to 
himself.  (D.  26,  7,  9,  5.)  He  could  not  make  presents  of  the 
wealth  of  his  pupillua  (D.  26,  7,  22) ;  but  he  could  make  such 
gifts  as  were  considered  to  be  due  from  the  rank  of  his  pupillus. 
Such  were  the  customary  presents  to  parents  and  relatives  (D. 
26,  7,  12,  2)  ;  maintenance  to  slaves  and  freedmen  of  the  pxipiU 
lu8  (D.  26,  7,  12,  3) ;  maintenance  and  education  to  a  poor 
sister  of  the  pupillus  (D.  27,  2,  4) ;  or  support  to  a  needy 
mother  (D.  27,  3,  1,  4) ;  but  not  a  bridal  present  to  her  on  her 
second  marriage  (D.  27,  3,  1,  5),  nor  a  dowry  to  a  half-sister. 
(D.  26,  7,  12,  3.) 

6.  It  was  the  duty  of  the  tutor  to  bring  in  his  own  name,  if 
the  pupillus  were  not  above  seven  years  of  age,  all  such  actions 
as  the  interest  of  the  pupillus  required ;  and  in  the  name  of  his 
pupillus  after  that  age.  (D.  26,  7, 1,  4.)  It  was  also  his  duty 
to  defend  all  actions  that  ought  to  be  defended.  (D.  26,  7,  30 ; 
C.  6,  37,  6.) 

7.  Generally,  in  administering  the  property  of  his  pupillus,  a 
tutor  must  do  everything  that  a  prudent  man  would  do,  and  do 
nothing  that  such  a  one  would  not  do.  (D.  26,  7,  33.)  Ifi  in 
consequence  of  the  deliberate  disregard  of  his  duty  by  the 
tutor  {dolus),  or  by  a  want  of  due  diligence  {culpa  lata  aut  levis), 
the  pupillus  suffered  any  loss,  or  failed  to  gain  any  advantage 
that  could,  with  diligence,  have  been  obtained  for  him,  the 
tutor  must  make  good  the  loss.     (C.  5,  51,  7.) 

Illustrations. 

'Bj  the  neglect  of  a  tutor  the  rent  of  an  emphyteusis  is  not  paid,  and  the  pupiUui 
in  consequence  forfeits  his  interest ;  the  tutor  must  make  good  the  loss.  (C.  5, 
87,  23.) 

A  tutor,  to  oblige  a  friend,  sells  too  cheap  or  buys  too  dear ;  he  must  make  up 
the  difieience  between  the  price  paid  and  the  true  value.     (D.  26,  7,  7,  2.) 

A  t%Uor  employs  the  money  of  his  pupiUui  in  trade  in  his  own  name  ;  he  is  guilty 
of  a  breach  of  trust,  and  must  pay  back  what  he  took  with  interest,  but  he  was  not 
bound  to  give  up  the  profits  he  made  {pupiUo  uturam  non  compendium  prciettandwn). 
(D.  26,  7,  47,  6.)  But  if  he  traded  in  the  name  of  the  pupillua,  he  must  account 
for  the  profits.     (D.  27,  S,  5S.) 

Froperty  belonging  to  a  pupillua  is  stolen  by  robbers,  or  lost  (partially  or  wholly) 
through  the  failure  of  the  banker  to  whom  it  was  entrusted,  when  his  credit  wm 
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good,  by'the  ttiior  ;  the  loss,  not  bdng  occasioned  by  any  fault  of  the  tutor,  falli  on  the 
pupiUiu  entirely.     fD.  26,  7,  50  ;  C.  6,  38,  4  ;  D.  27,  4,  8,  7.) 

Grain  that  ought  to  be  placed  in  bams  or  sold  is  left  to  rot.  The  tutor  must  make 
good  the  loss  on  account  of  his  neglect     (C.  5,  88,  8.) 

The  responsibility  of  the  tutor  could  not  be  taken  away  by  an 
express  clause  in  the  will  nominating  him  (eosque  aneclogistoa 
ease  volo) ;  for  the  tutela  was  a  public  oflSce,  the  duties  of  which 
could  not  be  modified  by  private  arrangements.^  (D.  26,  7, 
5,  7.) 

8.  When  his  pupillus  arrived  at  the  age  of  puberty,  the  tutor 
ought  to  inform  him,  and  urge  him  to  seek  a  curator  to  manage 
his  property  during  his  minority  (i.e.  until  25),  If  the  tutor  did 
not  inform  his  pupil,  but  continued  himself  to  manage  his 
affairs  after  the  tutela  had  properly  come  to  an  end,  he  re- 
mained liable  for  his  acts  and  negligence  as  tutor.  (D.  26, 
7,5,5.) 

9.  When  the  pupillus  arrived  at  the  age  of  puberty,  the  tiUor 
was  boimd  to  complete  and  present  his  accounts.  (D.  27, 
3,  1,  3.) 

When  a  futor  manages  the  business  of  a  pupillus  (male  or  female),  he 
has,  after  the  pupillus  comes  to  the  age  of  puberty,  to  give  an  account  of  his 
management.    The  proceeding  is  called  actio  tutelae,    (J.  i,  20, 7  ;  G.  i,  191.) 

10.  If  the  accounts  show  a  balance  against  the  tvtor^  he 
ought  at  once  to  pay  it  over  to  thei  pupillus;  if  he  delays,  he  must 
pay  interest.  Time  was,  however,  allowed  to  call  in  money  that 
the  tutor^  in  the  course  of  his  duty,  had  put  out  at  interest. 
(D.  26,  7,  8.) 

III.  The  tutor  was  bound  to  make  his  pupiUus  a  proper  allow- 
ance for  his  support ;  but  not  out  of  his  own  property  if  his 
pupillus  had  none.  (D.  27,  2,  3,  6.)  If  the  amount  of  the 
allowance  were  not  fixed  by  the  instrument  appointing  the 
tutor,  it  was  settled  by  the  Praetor  on  the  application  of  the 
tutor,  or,  if  he  neglected  to  apply,  of  the  pupillus.  (C.  5,  50,  1.) 
It  was  not  imperative  on  the  tu^r  to  apply  to  the  Praetor,  for  if 
he  acted  bona  fide  in  order  to  prevent  the  affairs  of  the  pupillus 
becoming  known,  and  fixed  an  allowance  on  his  own  re- 
sponsibility, he  was  not  considered  to  fail  in  his  duty.  (C.  5, 
50,  2.) 

IV.  It  was  the  duty  of  the  tutor  to  see  that  provision  was 
made  for  the  custody  and  education  of  his  pupillus^  but  not 

'  {Nemo  enim  jus  publicum  remiUere.  potest  hvjusfnodi  cauUones  nee  mutarefdrmam 
antiquil%^8  constUutam.) 
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himself  to  undertake  the  task.  Usually,  when  a  tutor  was 
appointed  by  the  father  of  his  pupilluSy  provision  was  at  the 
same  time  made  in  the  will  for  the  custody  and  education  of 
the  son.  The  person  named  in  the  will  obtained  the  custody 
of  the  child  unless  the  relatives  made  objections.  (D.  27,  2,  1, 
1.)  If  objections  were  oflFered,  the  Praetor  examined  them,  and 
made  a  decree.  (D.  27,  2,  5.)  K  no  one  were  named  by  will,  the 
proper  person  to  have  the  custody  of  the  child  was  its  mother, 
if  she  remained  a  widow.  If  the  tiUor  or  the  relatives  of  the 
child  objected  to  the  mother  having  the  custody,  the  dispute 
was  settled  by  the  Praetor,  who  had  regard  to  the  position  and 
character  of  the  mother.  (0.  5,  49,  1.)  Occasionally  he  found 
it  necessary  to  compel  a  freedman  to  imdertake  the  charge  of 
tLpupillus.    (D.  27,  2,  1,  2.) 

Be  Duties  of  Pupillus. 

1.  To  repay  the  tutor  all  that  the  latter  properly  expended 
on  hitf  behalf  (D.  27,  2,  2,  pr.),  as  the  expense  of  travelling  on 
necessary  business  of  the  tutela,     (D.  27,  3,  1,  8.) 

The  pupillus  was  not  released  from  this  obligation  although 
aU  his  property  was  exhausted,  if  the  expenditure  ought  to 
have  been  incurred.     (D.  27,  4,  3.) 

2.  To  release  th^  tutor^  and  indemnify  him  for  all  the  obliga- 
tions undertaken  by  him  on  his  behalf.  It  was  not  necessary 
for  the  tutixr  to  wait  imtil  he  had  actually  performed  the  obliga- 
tion.    (D.  27,  4,  6.) 

Second  Case  (when  more  than  one  Tutor),  (Contutorbs). 

I.  The  authority  of  the  tutor. 

1.  When  there  were  several  tutoresy  was  the  consent  of  all 
necessary  to  create  an  obligation  for  the  pupillus  f  Origin- 
ally, the  consent  of  every  tutor  was  necessaty,  except  in  the 
case  of  ttUores  appointed  by  testament,  any  one  of  whom 
could  authorise  the  pupillus  to  bind  himself.  Justinian  made 
the  consent  of  any  tutor  (whatever  the  mode  of  his  appoint- 
ment) sufficient,  except  for  the  purpose  of  putting  an  end  to 
the  tutela ;  as  by  the  arrogation  of  the  pupillus.     (C.  5,  59,  5.) 

Where  the  administration  of  the  property  was  divided  among 
the  tutoresy  each  could  give  his  consent  to  acts  of  the  pupillus 
relating  to  the  portion  of  the  estate  under  his  special  care,  but 
could  give  no  vaUdity  to  the  acts  of  his  pupillus  in  respect  of 
the  property  administered  by  other  tutores.    (D.  26,  8,  4.)    In 
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one  case  this  rule  was  departed  from.  Any  fw^or  could  autho- 
rise an  acceptance  of  an  inheritance  hja,pupiUus,  even  if  he  had 
no  share  in  managing  the  property  of  the  pupilhts.  (D.  29, 
2,  49.) 

2.  The  consent  of  one  tiUor  was  sufficient  to  enable  a  contutor 
to  buy,  sell,  or  otherwise  deal  with  the  pupillus.  Thus,  when 
there  were  several  tutores  no  inconvenience  was  felt  from  the 
rule  that  a  tutor  could  not  make  a  contract  with  his  pupilluSy 
for  another  of  the  tutores  could  grant  the  requisite  authority, 
being,  of  course,  responsible  to  the  pupilbM  for  the  propriety 
of  the  step.     (D.  26,  8,  5,  pr.) 

II.  Administration, — Contutores  might  jointly  administer  the 
property  of  the  pupillua,  or  they  might  apply  for  a  division,  so 
that  each  should  have  a  separate  portion  to  administer.  The 
inconveniences  of  a  joint-management  are  so  obvious  and 
numerous,  that  it  was  a  matter  of  particular  care  with  the 
Praetor  to  encourage  a  division  of  the  property  with  undivided 
responsibility  of  each  tutor  for  his  own  department.  (D.  26, 
7,  3,  6.) 

1.  When  the  administration  is  undivided,  or  divided  by 
private  agreement  among  the  tutores  without  the  intervention 
of  the  Praetor,  the  responsibility  remains  joint,  and  each  tutor 
is  liable  for  all  loss  sustained  by  the  misconduct  of  any  of  his 
colleagues.  The  pupillus  may  sue  any  one  of  his  tuUn^es  for  the 
whole  of  any  loss,  but  must  give  up  to  him  his  rights  of  action 
against  the  other  tutores.     (C.  5,  52,  2.) 

2.  When  the  administration  was  divided  by  the  Praetor,  or 
by  the  testament  by  which  the  tutores  were  appointed,  it  was 
usual  to  assign  to  each  of  the  tutores  a  portion  of  the  property, 
or  the  administration  might  be  confided  to  some,  to  the  exclu- 
sion of  the  other  tutores.  Those  excluded  were  called  honorarii 
tutores, 

V,  Responsibility  of  honorarii  tutores, — They  have  a  right, 
and  are  bound,  to  inspect  the  accounts  of  the  acting  tutores^ 
and  to  see  that  all  moneys  are  properly  invested  or  placed  in 
safe  custody,  ff  the  acting  tutores  do  not  show  their  accounts, 
they  may  be  removed  from  office  at  the  instance  of  the  Aonor- 
arii  tutores.  Should  the  latter  neglect  to  examine  the  accounts 
of  their  contutores,  and  any  defalcation  occurs,  they  are  bound  to 
make  good  the  loss  if  the  defaulting  tutor  is  unable  to  pay. 
(D.  26,  7,  3,  2.)  On  this  footing  old  stewards— freedmen — 
were  often  placed  after  their  patron's  death.     On  account  of 
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their  knowledge  of  the  property,  they  were  made  hanorarii 
hUores,  although  not  intrusted  with  any  share  in  the  actual 
administration.     (D.  26,  2,  32,  1.) 

2''.  Responsibility  of  acting  tutores. — Each  tutor  was  confined 
to  the  property  intrusted  to  him,  and  could  not  interfere  with 
the  portion  administered  by  a  contuior  (C.  5,  40,  2 ;  D.  27,  6,  4), 
and  each  was  responsible  only  for  his  own  share.  (C.  5,  38,  2.) 
But  each  tutor  was  bound,  if  he  knew  anything  to  justify  the 
removal  of  a  contiOor,  to  have  him  removed ;  and  if  he  failed  to 
do  so,  was  responsible,  like  a  tutor  honorariw,  for  whatever  loss 
might  result.    (D.  26,  7, 14 ;  C.  5,  52,  2.) 

3.  Modes  of  dividing  the  property. 

But  if,  under  a  will  or  on  an  inquiry,  two  or  more  are  appointed,  then  one 
iu/or  or  curator  can  offer  security  against  loss  to  Xki^pupillus  or  young  man, 
and  so  be  preferred  to  the  other,  and  be  sole  manager  ; — unless,  indeed,  that 
other  offers  security,  comes  before  the  former,  and  so  is  sole  manager  him- 
self But  the  one  cannot  of  himself  demand  security  from  the  other :  he 
can  only  make  an  offer  of  it,  and  so  give  the  other  his  choice  either  to 
accept  security  or  to  give  it.  But  if  neither  offers  security,  then  if  the  tes- 
tator entered  any  one's  name  as  manager,  he  ought  to  manage ;  or  if  no 
one's  name  was  entered,  then  the  one  chosen  by  the  majority,  as  the 
Praetor's  edict  provides.  If,  however,  the  tutores  differ  as  to  the  choice  of 
a  manager  or  managers,  then  the  Praetor  ought  to  step  in.  And  where  there 
are  several  appointed  on  inquiry  the  same  course  is  to  be  approved,  that  the 
majority,  namely,  should  choose  the  person  that  is  to  administer.   (J.  i,  24,  i.) 

l^  When  the  father  of  the  pupUlus  had  in  his  will  designated  certain  of  the  tutores 
for  administration,  or  prescribed  any  division,  the  Praetor  gave  effect  to  his  will, 
unless  for  specially  powerful  reasons.     (D.  26,  7,  8,  1.) 

2^.  If  Ibe  father  has  not  expressed  any  preference,  the  tittorea  ought  to  meet,  and 
decide  by  a  majority  of  votes  which  of  them  should  have  the  active  administration. 
(D.  26,  7, 19,  1 ;  D.  26,  4,  5,  2.)  If  they  cannot  agree,  the  Praetor  may  either  leave 
ihem  with  the  joint  administration  (D.  26,  7,  3,  8),  or  himself  select  one.  (D.  26,  7, 
8,  7.)  If  the  property  lay  in  different  places,  a  geographical  distribution  was  adopted  ; 
but  sometimes  a  newly  acquired  property  was  given  to  one  tutor,  the  others  seeing  to 
the  old  property. 

Z'^.  If  the  tutores  are  appointed  to  their  office  by  a  mode  that  does  not  subject  them 
to  the  necessity  of  giving  security  on  entering  on  their  duties,  and  one  of  them  offers 
security  to  get  the  administration,  he  will  be  made  sole  manager.  If,  however,  the 
others  compete  with  him,  and  offer  security  also,  then  either  all  will  retain  the  admin- 
istration together  (D.  26,  2,  17),  or  he  that  is  the  safest,  and  has  the  best  securities, 
win  be  preferred.    (D.  26,  7,  18.) 

Investitive  Facts. 

A.  The  Modes  of  appointing  Tutores. 

I.  Tutela  Testamentaria. — By  the  last  will,  or  by  codicilli  con- 
firmed by  the  last  will  of  the  deceased  paterfamilias  of  the 
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pupillus.  (D.  26,  2,  3  ;  D.  50,  17,  73,  1.)  This  mode  of  appoint- 
ing tutores  was  authorised  by  the  XII  Tables.*  TtUares 
appointed  in  this  way  are  called  testamentarii  tutareSy  although 
the  name  of  dativi  is  given  to  them  both  by  Gains  and  Ulpian. 
(G.  1,  154.)  It  is  best,  however,  with  Justinian,  to  confine 
the  name  dativi  to  those  appointed  by  magistrates. 

1.  When  the  will  is  valid,  the  tutor  nominated  requires  no 
confirmation  by  the  Praetor. 

Ascendants  are  allowed,  therefore,  to  appoint  tutores  by  will  for  the  chU- 
dren  in  t\ie\r  fates tas ;  for  males  (called/*^////)  under  puberty,  for  females 
even  over  that  age  as  well  as  under  it.  For  the  ancients  wished  women, 
even  of  full  age,  to  be  in  tutela,  because  of  the  levity  of  their  disposition. 
(G.  I,  144.) 

Ascendants  are  allowed,  therefore,  to  appoint  tutores  by  will  for  the  chil- 
dren under  puberty  in  thtit  potestas ;  and  this  in  every  case,  for  boys  or 
girls  alike.    (J.  i,  13,  3.) 

To  grandsons,  however,  and  granddaughters,  ascendants  can  appoint 
tutores  \>Y  will,  only  if  after  their  death  the  grandchildren  will  not  fall  back 
into  the  (either's  fotestas.  If,  therefore,  your  son  is,  at  the  time  of  your  death, 
in  your  potestas,  your  grandsons  by  him  cannot  have  a  tutor  appointed  by 
your  will,  although  they  were  in  your  potestas;  and  this  because  on  your 
death  they  will  fall  back  into  their  own  father's  potestas.  Q.  i,  13,  3;  G. 
I,  146.) 

Since  in  many  other  cases  posthumous  children  are  reckoned  as  children 
actually  bom,  so  in  this  case  too  it  is  held  that  to  them  also  tutores  can  be 
appointed  by  will.  But  with  this  limitation,  that  they  must  be  such  that  if 
bom  in  the  ascendants'  lifetime  they  would  become  sui  heredes  and  in  their 
potestas.  [Such,  indeed,  we  can  appoint  as  heirs  ;  but  posthumous  outsiders 
we  are  not  allowed  to  appoint  as  heirs.]    (J.  i,  13,  4 ;  G.  i,  147.) 

If  a  man  appoints  tutores  to  his  daughters  or  sons,  the  appointment  seems 
to  hold  for  a  posthumous  daughter  or  son  also  ;  because  the  name  son  or 
daughter  includes  a  posthumous  son  or  daughter.  But  what  if  there  are 
grandsons  ?  Does  the  name  of  sons  make  the  appointment  of  tutores  an 
appointment  for  them  also  ?  We  must  say  that  it  does,  if  the  testator  used 
the  word  descendants  {liberi) ;  but  if  he  used  the  word  sons  {filit)^  they  will 
not  be  included  ;  for  sons  is  one  name,  grandsons  another.  Clearly,  how- 
ever, if  he  appointed  tutores  for  "  the  posthumous,"  not  only  sons,  but  all 
other  descendants  as  well,  will  be  included.    (J.  i,  14,  5.) 

For  a  fixed  time,  or  from  a  fixed  time,  or  conditionally,  or  before  appoint- 
ing an  heir,  a  tutor  can  undoubtedly  be  appointed.    (J.  i,  14,  3.) 

But  for  a  particular  business  or  case  a  tutor  cannot  be  appointed ;  because 
it  is  for  a  person,  not  for  a  business  or  a  case,  that  he  is  appointed.    (J.  i, 

14,4.) 

One  iuUrr  ootild  not  be  appointed  for  an  estate  in  one  province,  and  another  for  the 

'  XJlp.  Frag.  11,  14.  Testamento  nominatim  tutores  dati  confirmantur  lege  XII 
TahtUarwm  hit  verbis :  tUi  legassit  super  pecunia  tutdave  suae  rei,  ita  jus  esto.  Qui 
tutores  doHvi  appdlaiUur. 
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property  in  a  different  provinoe  ;  as,  for  example,  one  to  the  African,  the  other  to  the 
Syrian  ejtates  (D.  26,  2, 15)  :  but  this  did  not  hinder  a  practical  division  of  the 
administration  as  above  stated. 

2.  In  certain  cases,  where  some  of  the  conditions  above 
mentioned  were  absent,  and  the  testamentary  appointment 
was  invalid,  the  Praetor  intervened,  and  gave  the  tutela  to  the 
persons  so  nominated  in  preference  to  all  others.  (D.  26,  2,  3, 
1.)  The  confirmation  of  the  Praetor  was  given  either  as  a 
matter  of  course,  or  upon  inquiry  as  to  the  fitness  of  the  persons 
appointed.  The  instances  mentioned  mil  sufficiently  illustrate 
the  reasons  upon  which  the  Praetor  acted. 

(1.)  An  invalid  appointment  of  a  tutor  is  confirmed  as  of 
course,  without  any  inquiry  {sine  inquisitione),  in  the  following 
cases : — 

l^  When  the  appointment  is  made  by  a  father  for  a  legitimate  child,  the  Praetor 
confirmed  it  as  of  course  (D.  26,  3, 1,  2),  unless  there  was  good  reason  to  believe  that 
the  father  had  changed  his  mind  as  to  the  fitness  of  the  tutor,  or  was  ignorant  of 
circumstances  that  would  have  changed  it.     (D.  26,  8,  8  ;  D.  26,  2,  4,  1.) 

But  if  a  father  by  will  appoints  a  tufor  to  an  emancipated  son,  the  appoint- 
ment must  be  confirmed  by  the  opinion  of  the  president  in  any  case,  that  is 
without  inquiry.    (J.  i,  13,  5.) 

The  confirmation  of  the  Praetor  was  also  necessary,  when  the  appointment  of  a 
tutor,  although  made  to  a  son  under  the  potestas,  was  not  by  will,  or  by  codicUli  con- 
firmed by  will     (C.  6,  59,  2.) 

2^  A  mother,  if  she  made  her  child  her  heir,  could  give  it  a  tutor  by  will.  In  this 
case  no  inquiry  as  to  the  fitness  of  the  tutor  was  made.     (C.  5,  28,  4.) 

Z°.  A  father,  appointing  a  natural  child  his  heir,  can  give  him  a  tutor  by  will.  (C. 
5,  29,  4.) 

4^  A  patron,  or  any  other  person  appointing  any  one  under  the  age  of  puberty  his 
heir,  can  appoint  a  tutor  to  the  heir.  But  in  order  to  supersede  the  usual  inquiry,  the 
youth  to  whcon  the  tutor  is  appointed  must  have  no  other  property  (D.  26,  8,  4), 
because  it  would  give  too  much  power  to  a  man  to  appoint  a  tutor  to  a  rich  child, 
merely  by  making  him  heir  to  a  trifling  part  of  his  property. 

(2.)  An  invalid  appointment  of  a  tutor  is  confirmed,  but  only 
after  inquiry  (ex  inquisitione)  by  the  Praetor,  in  the  following 
cases: — 

l^  When  a  mother  appoints  a  tutor  to  her  child  by  will,  but  does  not  make  the 
child  her  heir.     (D.  26,  8,  2.) 

2°.  When  a  patron  appoints  a  tutor  to  his  freedman  without  making  him  his  heir. 
(D.  26,  2,  28,  2.) 

3^  When  a  father  or  mother  appoints  a  tutor  to  a  natural  child  {liher  naturalU) 
-without  leaving  it  anything.     (D.  26,  3,  7.) 

11.  Legitima  Tutela. — Legitimi  tutorea  succeeded  to  the  office 
under  the  provisions  of  some  statute,  and  particularly  by  the 
provisions  of  the  XII  Tables.      (Ulp.  Frag.  11,  3 ;  D.  26,  4, 

2l 
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5.)  They  succeeded  only  if  there  were  no  testamentary 
tutor es.  K  the  pupillus  died,  the  legitimua  tutor  was  entitled 
to  his  inheritance;  and  it  was  said,  let  them  that  enjoy 
the  inheritance  bear  the  burden  of  the  tutela  (ubi  emolumentum 
successionis,  ibi  et  onus  tutelae),     (J.  1,  17,  pr.) 

The  legitimi  tutorea  succeeded  to  the  tutela  if  the  pater- 
familias  of  the  pupillus  died  without  making  a  will ;  or  made 
a  will,  but  did  not  nominate  a  tutor;  or  nominated  a  tutor 
in  his  will,  but  the  person  designated  died  before  the  testator. 
(D.  26,  4,  6.) 

The  statute,  in  calling  the  agnates  of  an  intestate  to  undertake  the  tutela^ 
is  meant  to  apply  not  only  to  the  case  of  a  man  that  could  have  appointed 
iutoresy  yet  has  made  no  will  at  all,  but  also  to  the  case  where  a  man  dies 
intestate  so  far  as  the  tutela  is  concerned.  This  then  is  understood  to 
happen  when  the  tutor  appointed  dies  in  the  lifetime  of  the  testator.    (J.  i, 

I5|2.) 

These  were  the  only  cases  where  the  XegiXiini  tiUores  were  called  upon  ;  under  any 
other  circumstanoes,  a  tiUor,  if  required,  was  appointed  by  the  magistrates.  Thus 
if  two  tutores  were  named  in  a  will,  and  one  of  them  died,  the  appointment  of  a 
substitute  fell  to  the  proper  magistrate  ;  but  if  both  died  before  they  accepted  office, 
the  legitimi  tutores  were  required  to  act.    (D.  26,  2,  11,  4.) 

1.  Agnati  as  tutorea. 

Where  no  tutor  has  been  appointed  by  will,  under  the  statute  of  the  XII 
Tables,  the  agnates  are  tutores,  and  are  called  statutory  {legitimi),  (J.  i, 
15,  pr;  G.  i,  155.) 

Agnates  are  all  those  related  to  a  deceased  person  in  such  a  manner  that  if  he 
were  alive  they  would  be  together  under  his  potestas.  They  ceased  to  hold  the  tutela 
if  they  ceased  to  be  agnates,  and  they  ceased  to  be  agnates  if  they  suffered  any  capitiM 
deminutio,     (See  as  to  Agnates,  p.  0U5.) 

Although  the  tutela  belongs  to  the  agnates,  it  does  not  belong  to  all  at 
once,  but  to  those  only  that  are  in  the  nearest  degree ;  or  if  they  are  of  the 
same  degree,  to  all.    (J.  i,  16,  7  ;  G.  i,  164.) 

Illustration. 

Titius  4ies,  leaving  Maevius  a  son  under  the  age  of  puberty ;  Julius,  brother  of 
Titius,  aged  27  ;  and  Sempronius,  a  grandson,  through  another  son.  Sempronius  is 
26  years  of  age.  In  this  case,  since  both  Julius  and  Sempronius  are  in  the  third 
degree  removed  from  Maevius,  they  will  be  conttUoree  to  him.     (D.  26,  4,  8. ) 

The  next  agnate,  if  a  woman,  is  pas^  over.     (D.  26,  4,  10.) 

If  before  the  pupillus  arrived  at  the  age  of  puberty  his 
nearest  agnatic  tutor  died,  the  next  agnate  or  agnates  were 
bound  to  act  as  tutores. 

Illustration. 

X  dies,  leaving  A,  a  son,  aged  4  ;  B,  X's  brother,  aged  85  ;  D,  son  of  B,  aged  17  ; 
and  C,  a  grandson  through  another  son,  aged  26.    As  in  the  case  just  stated,  B  and  G 
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will  be  tutares  to  A.  Nioe  years  pass,  and  B  dies,  leaving  his  son  D,  now  more  than 
25.  At  the  same  time  C  gives  himself  in  arrogation.  As  B  is  dead,  and  C  no  longer 
an  agnate,  if  there  are  no  other  agnates  than  D  equally  near  to  A,  D  will  be  the  sole 
tutor  of  A.     (D.  26,  4,  3,  9.) 

2.  Cognati  as  tutores.  By  the  XII  Tables,  cognates,  who  were 
not  also  agnates,  could  not  succeed  as  legitimi  tutores,  (C.  5, 3U, 
1.)  Thus,  a  father's  brother  would  be  the  tutor  of  his  nephew, 
not  a  mother's  brother.  Such  continued  to  be  the  law  until 
A.D.  498,  in  which  year  Anastasius  inserted  the  thin  end  of  the 
wedge  that  was  to  be  more  firmly  driven  home  by  Justinian. 
He  enacted  that  a  brother,  although  emancipated,  and  there- 
fore not  au  agnate,  should  be  tutor  to  his  brothers  and  sisters, 
and  their  children,  in  preference  to  the  nearest  agnate.  (C.  5, 
30,  4.)  Justinian  took  away  the  supremacy  of  the  agnatic 
relation,  and  gave  the  tutela  to  the  nearest  of  kin,  whether 
agnates  or  cognates.    (Nov.  118,  4-5.) 

3.  ITie  Patron  and  Patroris  Children. — A  freedman  had  no 
agnates  except  his  descendants,  if  he  had  contracted  a  legal 
marriage  (justae  nuptiae) ;  and  they,  of  course,  could  not,  in  the 
nature  of  things,  be  his  tutores.  The  place  of  agnates  was 
occupied  by  the  master  who  had  released  him  from  slavery, 
and  the  mastei-'s  children. 

Under  the  same  statute  of  the  XII  Tables,  the  tutela  of  freedmen  and 
freedwomen  belongs  to  the  patrons  and  their  descendants.  This  tutela  is 
called  statutory  (legitimd).  The  statute,  indeed,  does  not  provide  for  this 
by  name  ;  but  by  interpretation  this  has  been  received  just  as  if  it  had  been 
brought  in  by  the  express  words  of  the  statute.  For  from  the  very  fact  that 
the  statute  ordained  that  the  inheritances  of  freedmen  and  freedwomen  that 
died  intestate  should  belong  to  the  patrons  and  their  descendants,  the 
ancients  believed  that  it  intended  the  tutela  also  to  belong  to  them.  This  is 
confirmed  by  the  consideration  that  the  statute  has  ordained  that  the  agnates 
it  calls  to  the  inheritance  shall  act  also  as  tutores;  and  by  the  general  rule 
that  where  the  gains'  from  succession  are,  there  also  ought  to  be  the  burden 
of  tutela,  *  The  general  rule,'  we  have  said  ;  because  if  a  woman  manumits 
a  person  under  puber;ty,  she  herself  is  called  to  the  inheritance,  although 
some  one  else  is  tutor,    (J.  i,  17,  pr. ;  G.  1,  165,  as  restored.) 

niustraiion. 

A  slave  is  freed  when  two  years  old  hy  his  joint-masters.  The  masters  both  die. 
One  leaves  a  son  A,  the  other  a  grandson  B  (a  son's  son).  Does  the  iuida  go  to 
A.  and  B  jointly,  each  representing  the  interest  of  the  respective  patrons,  or  does  A, 
as  being  a  d^ree  nearer,  exclude  B  ?  A  was  sole  tvJtor,  and  if  he  died,  then  B  took 
the  office.     (D.  26,  4,  3,  7.) 

4.  The  tviela  of  a  parent  over  his  emancipated  children. 
The  potestas  over  children  resembled  the  ownership  (cfomt- 
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nium)  of  slaves.  In  like  manner,  the  position  of  an  emancipated 
child  resembled  that  of  a  manumitted  slave.  The  resemblance 
extended  to  the  appointment  of  tutores,  and  a  father  emancipat- 
ing a  child  mider  puberty,  became  his  tutor  in  virtue  of  being 
his  patronus. 

Modelled  on  the  tul^/a  of  patrons,  there  is  another  received  form ;  and 
it  also  is  called  statutory.  If  a  man  emancipates  a  son  or  daughter,  a 
grandson  or  granddaughter  by  a  son,  and  so  on,  while  under  the  age  of 
puberty,  he  will  be  their  statutory  tutor.    (J.  i,  i8,  pr.) 

An  ascendant  also  is  regarded  as  standing  in  the  place  of  a  patron,  if  he 
has  had  reconveyed  to  him  a  daughter,  granddaughter,  or  great-grand- 
daughter formerly  in  manctpio,  and  by  manumitting  her  has  obtained  over 
her  a  statutory  tutela.  His  descendants,  however,  are  reckoned  to  stand  in 
the  place  of  a  tutor  fiduciarius ;  whereas  a  patron's  descendants  gain  the 
same  tutela  that  their  father  had.     (G.  i,  175.) 

The  Fiduciary  Tutor  (tvior  jidudariu%\  according  to  Gains, 
was  the  person  that  figured  in  the  emancipation.  If  instead  of 
re-mancipating  the  son  to  his  father,  after  the  third  sale,  he 
manumitted  the  son,  he  became,  as  we  have  seen,  the  patron, 
and  therefore  tvtor  to  the  son.     (See  p.  67.) 

Modelled  on  the  tutela  of  patrons,  there  is  again  another  received  kind 
C2i\iQd.fiduciaria  tutela,  and  especially  so  called,  over  emancipated  persons. 
It  is  open  to  us,  because  we  have  manumitted  a  free  person  conveyed  to 
us  by  mancipation  either  by  an  ascendant  or  a  coemptionator,    (G.  i,  166.) 

Exception. — The  tutela  of  Latins  (male  or  female),  under  the  age  of 
puberty,  belongs  not,  like  their  goods,  to  those  that  manumitted  them,  but  to 
those  that,  before  manumission,  were  their  owners  ex  jure  Quiritium.  If, 
therefore,  a  female  slave  is  yours  ex  jure  Quiritium,  and  mine  in  bonis,  and 
is  manumitted  by  me  alone,  and  not  by  you  as  well,  she  can  become  a 
Latin,  and  her  goods  belong  to  me ;  but  the  tutela  over  her  is  open  to  you. 
So  the  lex  Junta  provides.  If,  therefore,  she  is  made  a  Latin  by  a  man  to 
whom  she  belonged  both  in  bonis  and  ex  jure  Quiritium,  both  her  goods 
and  the  tutela  over  her  belong  to  the  same  person.    (G.  i,  167.) 

But  in  the  Institutes  of  Justinian,  ^^ fiduciary  iutor^*  has  a 
diflFerent  meaning ;  it  applies  to  the  children  of  a  parent  who 
has  eniancipated  a  child,  after  the  analogy  of  the  patron's 
childi-en. 

There  is  again  another  kind  called  tutela  fiduciaria.  If  an  ascendant 
manumits  a  son  or  daughter,  grandson  or  granddaughter,  and  so  on,  while 
under  the  age  of  puberty,  he  obtains  a  statutory  tutela  over  them.  If  now 
he  dies,  and  there  are  male  descendants  alive,  they  htcomt  Jiduciarii  iutores 
of  their  sons,  or  brother  or  sister,  and  the  rest.    (J.  i,  19,  pr.) 

But  when  a  patron  that  is  statutory  tutor  dies,  his  children,  too,  are 
statutory  tutores.  The  reason  is,  that  a  son  of  the  deceased,  if  not  emanci- 
pated by  his  father  while  alive,  would,  after  his  death,  become  sui  juris,  and 
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would  not  fall  back  into  ihtpoUstas  of  his  brothers,  nor  therefore  into  their 
tutela.  But  if  the  freedman  had  remained  a  slave,  he  would  have  been  in 
exactly  the  same  legal  position  in  regard  to  his  master's  descendants  after 
the  master's  death.  They  are  called  to  the  tutela^  however,  only  if  they  are 
of  ftill  age.  This  is  a  general  rule  laid  down  by  our  constitution,  to  be 
observed  in  every  case  of  tuUla  or  of  curatorship.    Q.  i,  19,  pr.) 

III.  Tuiela  Daiivcu — ^If  no  tutor  were  appointed  by  will  to  a 
j>upillu8,  and  if  he  had  no  agnates  that  could  act  as  tiUores, 
power  was  given  to  certain  magistrates  to  appoint  a  tiUor. 
The  tutor  given  by  a  magistrate  was  called  by  Justinian  dativus. 

1.  The  appointment  of  a  tiUor  fell  to  a  magistrate  in  various 
cases. 

l^  If  there  wm  no  other  ttUor  {testamerUarius  or  legUimus).     (J.  1,  22,  pr.) 
2°.  If  a  testamentary  tutor,  after  accepting  office,  was  excused,  or  removed  for 
misoondact,  the  legitimi  UUoret  did  not  snuoeed,  but  the  magistrate  having  got  the 
oase  into  his  hands,  appointed  a  new  tutor  himself.     (D.  26,  2, 11,  1.) 

Further,  the  Senate  resolved  that  if  the  tu^or  of  a  pupillus  (male  or 
female)  is  removed  from  his  office  on  suspicion,  or  excused  on  some  lawful 
ground,  another  tutor  shall  be  appointed  in  his  place.  In  this  case  the  former 
tutor  loses  his  office.    (G.  i,  182.) 

8^  In  like  manner,  so  long  as  there  is  a  possibility  that  a  testamentary  UiioT  may 
act,  the  legitimi  ttUorti  are  excluded,  and  meanwhile  a  temporary  tutor  is  appointed 
by  the  magistrate. 

If  a  tutor  had  been  appointed  by  will  conditionally  or  from  a  fixed  day,  as 
long  as  the  condition  or  the  day  was  in  suspense,  a  tutor  could  be  appointed 
under  the  same  statutes.  Again,  if  one  was '  appointed  unconditionally,  as 
long  as  no  heir  under  the  will  appeared,  so  long  a  tutor  might  be  demanded 
under  the  same  statutes.  He  ceased  to  be  tutor  if  the  condition  was 
fulfilled,  or  the  day  came,  or  the  heir  appeared.    (J.  i,  20,  i  ;  G.  i,  186.) 

4^  If  a  tutor  was  taken  by  the  enemy,  a  statutory  substitute  might  be 
demanded  under  these  statutes.  He  ceased  to  be  tutor  if  the  one  that  was 
taken  returned  to  the  State  ;  for  the  latter  on  returning  recovered  his  office  by 
thejuspost/imtmi.    (J.  i,  20,  2  ;  G.  i,  187.) 

5^  In  the  absence  of  the  tutor,  or  if  the  tutor  cannot  on  accoxmt  of  his  own  personal 
interest  give  his  authority,  another  tutor  may  be  appointed  by  a  magistrate  for  a 
single  object — as,  e.^.,  to  authorise  the  pupiUus  to  accept  an  inheritance.     (D.  26, 5,  9.) 

2.  The  appointment  of  tutores  was  not  part  of  the  ordinary 
jurisdiction  even  of  the  higher  magistrates ;  it  belonged  only 
to  those  upon  whom  it  was  specially  conferred  by  some  enact- 
ment.    (D.  21,  1,  6,  2.) 

If  any  one  had  no  tutor  at  all,  he  was  given  one — in  the  city  of  Rome  by 
the  urban  Praetor  and  a  majority  of  the  tribunes  of  the  commons  under  the 
lex  Atiliaj  in  the  provinces  by  the  presidents  of  the  provinces  under  the  lex 
Julia  et  Titia,    Q.  i,  20,  pr. ;  G.  i,  185.) 

All  these  usages  are  observed  alike  both  in  Rome  and  in  the  provinces.    At 
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Rome  the  Praetor  appoints  the  tutor;  in  the  provinces,  if  the  case  happens 
there,  the  president  of  the  province,    (G.  i,  183,  as  restored) 

But  tutores  ceased  to  be  appointed  for  pupilli  under  these  statutes,  after 
first  the  Consuls,  and  then  under  the  constitutions  the  Praetors,  b^^an  to 
appoint  tutores  for  pupiUi  of  both  sexes  after  inquiry.  For  the  statutes 
written  above  made  no  provision  for  exacting  security  from  the  tutores  that 
the  property  of  the  pupilU  should  be  safe,  nor  for  forcing  tutores  to  discharge 
the  duties  of  the  office.  But  the  law  now  in  use  is  this,  that  at  Rome  the 
prefect  of  the  city,  or  the  Praetor  in  the  exercise  of  his  jurisdiction,  and  in  the 
provinces,  the  presidents  after  inquiry,  or  the  magistrates,  by  order  of  the 
presidents,  if  the  resources  of  Xh^pupillus  are  not  great,  are  to  appoint  the 
tutores,    (J.  I,  20,  3-4.) 

But  we  have  by  our  constitution  cut  short  all  difficulties  of  this  sort  in 
regard  to  persons,  and  without  waiting  for  the  presidents'  orders  have 
arranged  thus : — If  the  resources  of  the  pupillus  or  adult  amount  to  five- 
hundred  solidly  then  the  defenders  of  the  cities  {defensores  civitatum)  (to- 
gether with  the  chief  religious  personage  of  the  same  city,  or  before  other 
city  officials),  or  the  magistrates  or  the  judge  at  Alexandria,  are  to  appoint 
tutores  or  curators ;  and  they  in  turn  are  to  give  the  statutory  security 
according  to  the  standard  laid  down  in  the  same  constitution — namely  this, 
that  it  shall  be  at  the  receivers'  risk.    Q.  i,  20,  5.) 

The  president  of  a  iMt>vinoe  could  not  i^point  as  txtUfr  any  one  whose  domicile  was 
out  of  his  province.  (D.  26,  5,  1^  2.)  The  municipal  magistrates  (D.  26,  5,  8)  and 
the  deeurumet  could  appoint  tiUores.  (D.  26,  5, 19.)  The  Lex  Atilia  dates  from  before 
B.C.  197.    The  Lex  Julia  et  TUia  B.a  81. 

3.  Upon  some  persons  an  obligation  was  imposed  to  apply  for 
the  appointment  of  a  tutor  to  a  pupillus. 

1*.  Women  were  hound  to  apply  to  the  iMt>per  magistrate  for  tuiorea  to  their 
children,  whether  legitimate  or  natural,  and  also  to  their  grandchildren.  (C.  5,  81, 
11  ;  D.  88, 17,  2,  28.)  The  penalty  imposed  on  a  mother  who  neglected  or  refused  to 
fulfil  this  duty,  was  the  loss  of  her  share  in  the  child's  inheritance.     (D.  26,  6,  2,  1.) 

2*.  Freedmen  were  equally  bound  to  apply  for  a  tutor  to  the  childreli  of  their 
patron.  If  they  neglected  to  do  so,  they  were  considered  wanting  in  the  duty  of 
reverence  (obsequium),  and  were  therefore  ungrateful  (inffratt).    (C.  6,  81,  2.) 

No  others  were  hound  to  see  that  a  pupUlus  was  provided  with  a  tutor,  but  any 
relative  of  Hie  pupiUus  or  any  friend  of  his  family  could  with  propriety  make  the 
application.  (D.  26,  6,  2,  pr.  ;  C.  5,  31,  5.)  A  creditor  of  thejnipittiMwaa  not  in  the 
first  instance  allowed  to  ask  for  a  tutor  to  enable  him  to  carry  on  his  suit,  but  he 
ought  to  ask  the  relatives  or  other  friends  of  the  jmpiUus  to  find  a  tutor;  and  if  they 
did  not,  he  might  then  petition  the  president  for  the  appointment  of  a  tutor,  (D.  26, 
6,2,8.) 

B.  The  Security  {Satisdatio)  required  from  Tutores. 

A  tutor  in  certain  cajges  was  forbidden  to  act  until  he  pro- 
vided sureties  for  the  faithful  discharge  of  his  duties.  Any 
acts  done  by  him  before  giving  security  were  null  and  void 
(C.  5,  42,  1),  unless  the  acts  were  absolutely  necessary,  and 
admitted  of  no  delay.  (C.  5,  42,  5.)  All  ttUores  were  not 
obliged  to  give  security. 
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1.  Testamentarii  tutor ea  were  not  required  to  give  security. 

That  the  property  of  persons  (male  or  female)  that  are  pupilli^  or  under 
curators,  may  not  be  wasted  or  lessened  by  the  tutares  or  curators,  the  Praetor 
takes  care  that  both  tutores  and  curators  shall  give  security  on  that  score. 
This  is  not,  however,  without  exceptions.  Tutores  appointed  by  will  are 
not  compelled  to  give  security,  because  their  honour  and  diligence  have 
been  approved  by  the  testator  himself.  Again,  tutores  or  curators  appointed 
after  inquiry  [by  the  Praetor  or  president  of-  the  province],  are  [often]  not 
burdened  with  giving  security ;  because  only  fit  persons  are  chosen.  (J.  i, 
24,  pr. ;  G.  I,  199-200.) 

Tutores  and  curators  ought  to  give  security  in  the  same  way  as  procurators, 
according  to  the  words  of  the  Edict  But  sometimes  they  are  let  off  from 
giving  security.    (G.  4,  99.) 

2.  Legitimi  tutores  were  required  to  give  security.  But  the 
patron  and  patron's  children  were  not  compelled  to  give 
security  for  their  freedman  pupillus^  if  they  were  in  a  good 
position,  and  the  pupilltis  had  little  property ;  but  if  the  patron 
was  not  of  gi-eat  respectabiUty  (vulgaris  et  minus  honesta),  he 
was  not  exempted  from  the  necessity  of  giving  security  imposed 
on  all  other  legitimi  tutores.  (D.  26,  4,  5,  1.)  The  patron  must 
also  give  security  if,  out  of  hostility  to  his  freedman,  he  had 
reftised,  until  compelled,  to  manumit  the  freedman.  (D.  26,  5, 13, 
1.)   If  he  did  not  give  security,  he  was  not  allowed  to  act  a«  tutor. 

3.  Tutores  dativL — When  a  tutor  was  appointed  by  the  higher 
magistrates,  after  inquiry  {ex  inquisitione)^  sufficient  confidence 
was  reposed  in  their  judgment  to  dispense  with  security.  The 
Praetor  and  president  of  a  province  could  not  exact  security. 
When  they  wished  security  to  be  given,  they  sent  the  case 
down  to  the  inferior  magistrates,  with  an  order  to  appoint  the 
tutores  named,  on  their  giving  security.  The  inferior  magis- 
trates in  appointing  tutores  always  required  security,  and  if 
they  neglected  to  insist  on  security,  they  were  responsible  to 
the  pupillus  for  whatever  loss  might  follow.     (D.  26,  3,  5.) 

The  security  required  was  the  verbal  promise  (Jidejussio)  of 
persons  other  than  the  tutores,  to  make  good  any  loss  sustained 
by  the  pupillus  through  the  misconduct  of  the  tutor.  (D.  27, 
8,  1,  15.) 

The  promise  ought  to  be  made  in  answer  to  the  interrogation 
of  the  pupillus,  if  he  could  speak  and  was  present,  even  if  he  was 
under  seven,  and  did  not  understand  the  meaning  of  the  words 
(D.  46,  6,  6) ;  if  he  was  not  present,  or  could  not  speak,  his 
slave  ought  to  put  the  question.  The  master  could  sue  on  the 
promise  of  the  slave  precisely  as  if  it  had  been  made  to  him- 
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sel£  If  the  pupillus  had  no  slave,  a  difficulty  arose,  because  one 
free  person  could  not  be  an  agent  for  another  free  person.  It 
was  only  the  very  individual  that  put  the  question  or  gave  the 
answer,  that  could  sue  or  be  sued  on  the  promise.  In  this 
difficulty,  a  slave  belonging  to  the  State  was  at  first  employed 
{servus  publicus),  and  as  such  a  person  might  be  regarded  as  the 
slave  of  each  citizen,  he  was  made  the  conduit  pipe  for  the 
pupillusy  and  an  action  (utilis  actio)  was  granted  against  the 
surety.  When  once  the  ice  was  broken,  the  scruple  about  the 
representation  of  one  free  person  by  another  gradually  melted 
away,  and  in  later  times  any  person  named  by  the  Praetor  for 
the  purpose,  or  even  the  magistrate  himself,  could  bind  the 
surety  on  behalf  of  the  pupillus. 

Nominatores  are  those  that  applied  to  a  magistrate  for  the 
appointment  of  a  particular  person  as  tutor.  They  made  them- 
selves responsible  as  sureties.     (D.  27,  7,  2.) 

Ajffirmatores  are  those  that  have  testified  {ex  inquisiHone)  that 
the  tutor  was  a  fit  person  to  hold  the  office.  They  also  were 
regarded  as  sureties.     (D.  27,  7,  4,  3.) 

Restraints  on  Investitive  Facts.    Excasatioms  tutorum. 

I.  Who  could  not  be  tutores. 

1.  Slaves.    (C.  5,  34,  7.) 

Even  a  slave  of  one's  own  can  be  rightly  appointed  tu/oTf  and  set  free  by 
will.  But  we  must  know  that  even  if  he  is  not  set  free,  but  appointed  tutor^ 
he  is  held  to  have  received  directly  a  tacit  gift  of  freedom,  and  thus  can 
rightly  act  as  tutor.  Clearly,  however,  if  it  is  from  a  mistaken  notion  that 
he  is  free  that  he  is  appointed  tutor ^  our  dictum  would  be  different.  More- 
over, an  appointment  of  another  man's  slave  as  tutor  hy  will,  if  unconditional, 
is  void.  But  if  the  appointment  runs  thus,  *  when  he  becomes  free,*  it  is 
valid.  An  appointment,  however,  of  one's  own  slave  in  that  way  is  void. 
0.  I,  14,  I.) 

Ulpian  says  (D.  26,  2,  10,  4)  that^even  if  the  clause  *<when  he  is  free  "  is  not 
inserted,  it  is  to  be  implied. 

2.  Aliens  {perec/rint)  and  Latini  Junianty  by  the  lex  Jtmia 
(Norbana).     (Ulp.  Frag.  11,  16.) 

3.  A  madman,  or  a  man  under  twenty-five,  if  appointed  tutor  by  will, 
comes  into  office  on  coming  to  his  senses,  or  on  attaining  the  full  age  of 
twenty-five.    (J.  i,  14,  2.) 

4.  The  deaf  and  dumb  could  not  give  that  oral  consent 
required  in  the  xmctoritaSy  and  therefore  could  not  be  ttUorts. 
(D.  26,  2,  10,  3;  D.  26,  1,  11.) 
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5.  Minors  under  twenty-five  could  not  be  ttttores,  but  sub- 
jection to  the  potestas  was  no  disqualification.     (D.  27,  1,  10,  7.) 

Not  only  ^  pcUerfamilias  but  2ijilitisfamilias  also  may  be  appointed  tutor. 
(J.  1, 14,  pr.) 

Persons  under  twenty-five  were  formerly  excused.  But  our  constitution 
now  so  entirely  forbids  them  even  to  aspire  to  become  tutor  or  curator,  that 
there  is  no  need  of  excuse.  That  constitution  provides,  also,  that  neither  a 
pupillus  nor  a  young  man  (under  twenty-five)  shall  be  called  on  to  act  as 
statutory  tutor.  For  it  was  an  anomaly  that  persons  known  to  need  others' 
aid  in  administering  their  own  afiairs,  and  guided  by  others  over  them, 
should  enter  on  the  tutela  or  curatorship  of  some  one  else.    (J.  i.  25,  13.) 

6.  The  same  rule  is  to  be  observed  in  the  case  of  a  soldier,  so  that  not 
even  though  he  wishes  it  can  he  be  admitted  to  the  ofiice  of  a  tutor.    (J.  i, 

25,  14.) 

7.  Again,  no  lawsuit  that  a  tutor  or  curator  has  with  the  pupillus  or  young 
man,  is  an  excuse  that  he  can  offer,  unless,  indeed,  the  whole  of  his  goods  or 
the  inheritance  is  in  dispute.    (J.  i,  25,  4.) 

This  must  be  taken  to  be  repealed  by  Nov.  72, 1,  which  exempted,  however,  the 
mother  of  the  pupillus. 

8.  Monks  and  Bishops.     (Nov.  123,  6.) 

9.  Those  that  push  themselves  forward  to  be  appointed,  and 
give  bribes  for  that  purpose.     (D.  26,  5,  21,  6.) 

10.  Only  those  could  be  tutores  in  a  will  with  whom  the 
testator  had  the  testamenti  /actio.     (See  Book  III.,  Testamentum.) 

11.  Women, — The  tiUela  is  called  virile  munus^  or  munus  mas» 
culorumy  an  office  exclusively  within  the  sphere  of  men.  (C. 
5,  35,  1 ;  D.  26,  1,  18.)  The  office  of  tator  was  considered  to 
belong,  in  a  sense,  to  the  jus  publicum.  But  before  the  end  of 
the  fourth  century  AJ).,  a  practice  grew  up  of  petitioning  the 
Emperor,  when  there  was  no  testamentary  or  statutory  tutor^ 
to  appoint  the  mother  tutor  to  her  children.  She  was  obliged 
to  take  an  oath  not  to  marry  again.  From  Papinian  we  learn 
that  a  Praetor  could  faJl  into  the  mistake  of  supposing  it  to 
be  obligatory  to  confirm  a  mother  as  tutor,  if  she  had  been 
appointed  in  her  husband's  will.  Justinian,  after  several  enact- 
ments (C.  5,  35,  3;  Nov.  89,  14;  Nov.  94,  2),  finally  decided 
that  the  exclusion  of  women  from  the  office  of  tutor  should  be 
retained,  except  in  the  case  of  mothers  to  their  children,  or 
grandmothers  to  their  grandchildren.  These  were  to  be  pre- 
ferred to  all  collaterals  next  after  the  testamentary  tutores,  if 
they  were  willing  to  abstain  from  a  re-marriage,  and  to  renounce 
the  benefit  of  the  Senatus  ConsuUum  Velleianum,  which  disabled 
women  from  binding  themselves  for  other  persons.  (Nov. 
118,  5.) 
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II.  Exemptions  (Excu^ationes). 

The  office  of  tutor  was  obligatory  on  all  persons  duly 
appointed.  The  Praetor,  in  his  extraordinary  jurisdiction, 
could  compel  a  tutor  to  execute  the  office.  (D.  26,  7,  1.)  If, 
after  having  begun  to  act,  a  tutor  withdrew  without  a  legal 
ground  of  release  {exmisatio\  he  could  be  removed  from  the 
office  with  infamy  (D.  26,  7,  5,  2),  while  continuing  respon- 
sible for  all  loss  sustained  by  the  pupillus  in  consequence  of 
his  withdrawal.  The  grounds  of  exemption  were  very  nume- 
rous, and  must  have  formed  an  important  branch  of  legal 
study,  but  they  are  now  of  little  interest. 

If  it  is  by  false  allegations  that  a  man  has  got  himself  excused  from  the 
office  of  Mor,  he  is  not  freed  from  the  burden  of  the  office.    (J.  1,25,  20.) 

(I.)  Complete  exemption  from  the  tutela. 

1.  Inequality  of  rank. 

l^  Freeborn  men  {ingenui)  were  not  compelled  to  be  tutora  to  freedmen  {lQ>ertim). 
(D.  26,  .\  27,  1 ;  D.  27, 1,  44,  1.) 

2"*.  A  Senator  was  exempted  from  serving  as  ttUor  except  to  the  children  of  Senators. 
(D.  27, 1,  16,  3.) 

2.  Again,  if  enmity  has  moved  a  father  to  appoint  any  one  /ufor  by  will, 
this  itself  furnishes  him  an  excuse.    (J.  i,  25,  9.) 

We  must  not  admit  the  excuse  of  a  man  that  makes  use  of  this  fact  only, 
that  he  was  unknown  to  the  father  of  the  pupillL  This  is  decided  by  a  rescript 
of  the  late  imperial  brothers  (Antoninus  and  Verus).  Enmity,  however, 
actively  shown  between  a  man  and  the  father  of  Xh^  pupilli  ox  young  men, 
if  deadly  and  never  reconciled,  excuses  a  man  usually  from  the  office.  And 
again,  any  one  whose  status  has  been  disputed  by  the  father  of  ^^pupilU  is 
excused  from  acting  as  tutor,    (J.  i,  25,  10-12.) 

3.  Inability  of  the  tutor  to  act. 

1°.  Again,  the  fact  that  a  man  is  burdened  with  three  unsought  tutelae  or 
curatorships,  furnishes  relief  for  the  time,  as  long  as  he  is  in  actual  manage- 
ment. The  tutela  of  several  pupilli^  however,  or  the  curatorship  of  goods 
that  are  the  same,  as  in  the  case  of  brothers,  is  to  be  counted  as  one. 
(J.  I,  25,  5.) 

For  the  purpose  of  this  exemption  an  honorary  UxAda.  does  not  count  as  a  burden 
(D.  26,  2,  26,  1),  nor  a  UOda  in  which  there  is  no  property  to  administer.  (D.  27, 
1,  81,  3.) 

2°.  Poverty,  too,  must  be  allowed  as  an  excuse,  if  a' man  can  show  that  he 
is  unequal  to  the  burden  laid  upon  him.  This  is  decided  both  by  a  rescript 
of  the  late  imperial  brothers  and  by  one  issued  by  the  late  Emperor  Marcus 
alone.    (J.  i,  25,  6.) 

3°.  Ill-health,  again,  that  makes  a  man  unable  to  attend  even  to  his  own 
affairs,  is  an  admitted  ground  of  excuse.    (J.  i,  25,  7.) 

4°.  In  like  manner,  also,  a  man  that  cannot  read  must  be  excused,  as  the 
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late  Emperor  Pius  decided  by  rescript ;  although  even  persons  ignorant  of 
reading  are  fit  enough  to  manage  business.    (J.  i,  25,  8.) 

5°.  A  man  over  seventy,  again,  can  excuse  himself  from  acting  as  tutor  or 
curator.    (J.  i,  25,  13.) 

6°.  Perpetual  exile :  m  case  of  temporary  exile,  a  curator  is  appointed  instead. 
(D.  27, 1,  29.) 

7^  If  the  property  were  situated  in  a  different  province  from  that  in  which  the 
tutor  nominated  had  his  domicile,  he  could  claim  exemption.  (D.  27,  1,  46,  2  ; 
D.  27, 1,  10,  4.) 

4.  Privilege. 

I*.  Tutores  or  curators  are  excused  on  various  grounds.  They  are  often 
excused  because  of  their  children,  whether  in  their  potestas  or  emancipated. 
For  if  a  man  has  three  children  still  alive  at  Rome,  or  in  Italy  four,  or  in  the 
provinces  five,  he  can  excuse  himself  from  acting  as  tutor  or  curator,  just  as 
he  can  from  other  duties,  since  both  of  these  are  public  duties.  Adopted 
children,  however,  do  not  count ;  but  even  if  given  in  adoption,  count  to  the 
father  to  whom  they  were  bom.  Grandsons,  again,  if  by  a  son,  count,  for 
they  may  come  into  the  father's  place ;  but  if  by  a  daughter,  they  do  not 
count.  It  is  only  children  still  alive,  too,  that  count  as  an  excuse  from 
serving  as  tutor  or  curator ;  the  deceased  do  not  count.  But  if  they  have 
been  lost  in  war,  it  has  been  questioned  whether  or  not  they  count ;  and 
it  is  agreed  that  those  alone  count  that  are  lost  in  the  battle-field.  For 
they  that  have  fallen  for  the  Commonwealth,  arc  held  to  live  for  ever  in 
their  renown.    (J.  i,  25,  pr.) 

2'.  Again,  at  Rome,  grammarians,  rhetoricians,  and  doctors,  and  those 
that,  in  their  own  fatherland,  follow  the  same  professions,  and  are  within  the 
number,  are  relieved  from  acting  as  tutores  or  curators.    (J.  i,  25,  15.) 

To  this  list  sophists  (tqpiiiftae,  D.  27,  1,  6,  1),  philoaophi,  and  oratora  have  to  be 
added  (D.  27,  1,  6,  5) ;  also  the  clergy.     (G.  1,  8,  52,  1.) 

According  to  an  epistle  of  Antoninus  Pius,  the  number  of  professional  men 
exempted  in  the  smaller  cities  was  five  doctors  {media),  three  sophists,  and  three 
grammarians  ;  in  the  middling-sized  cities,  seven  doctors,  four  sophists,  and  four  gram- 
marians ;  in  the  largest,  ten  doctors,  five  rhetors  (or  sophisto),  and  five  grammarians. 
(D.  27, 1,  6,  2.)  The  number  of  philosophers  was  not  fixed,  because  a  philosopher 
was  a  rarity.  (D.  27»  1>  6,  7.)  But  the  restriction  as  to  the  number,  or  the  exercise 
of  the  profession  in  one*s  country,  was  not  scrupulously  adhered  to.  Any  one  properly 
instructed,  and  in  the  actual  practice  of  his  profession,  seems  to  have  been  able  to 
procure  exemption.     (D.  27,  1,  6,  10.) 

3**.  Jurisconsults,  called  to  the  council  of  the  Emperor,  are  exempt.     (D.  27, 1,  80.) 

4^  Military  veterans.  Twenty  years'  service  in  the  army  exempted  soldiers, 
except  from  the  ttUela  of  sons  of  old  soldiers.  (D.  27,  1,  8,  2.)  Service  in  the  urban 
or  praetorian  cohorts  appears,  irrespective  of  its  length,  to  have  given  exemption. 
(D.  27, 1, 8,  9. )    But  service  in  the  Vigilea  exempted  only  for  one  year.    (D.  27,  I,  8,  4.) 

5^  The  members  of  certain  corporations  were  exempt  from  serving  as  tutores, 
except  to  children  of  their  colleagues,  whose  property  was  situated  not  beyond  100 
miles  from  Rome.  (D.  27, 1,  42.)  The  corporations  enjoying  this  privilege  were  the 
builders  {fabri),  (D.  27,  1,  17,  2) ;  the  corn-measurers  {mensorei  frumeniarii),  (D.  27, 
1,  26) ;  the  bakers  {pistoret),  (D.  27, 1,  4(K)  Those  persons  that  attached  themselves 
irremovably  to  land  for  the  custody  of  a  castle  or  fort  [inquUini  coHt'orutn),  were  not 
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obliged  to  be  tutores,  except  to  the  children  of  those  in  their  own  condition  attached 
to  the  same  castle.     (D.  27,  1,  17,  7.) 

6"*.  A  freedman,  managing  the  property  of  his  patron,  when  a  Senator,  was  exempt 
from  the  office  of  tutor,     (C.  5,  62,  13.) 

(II.)  Partial  exemption. 

V.  If  the  illness  or  insanity  of  a  tutor  ia  temporary,  a  curator  is  to  be  appointed 
until  he  recover.     (C.  27,  1,  10,  8  ;  D.  27,  1,  12.) 

2".  The  late  Emperor  Marcus,  in  his  half-yearly  ordinances,  published  a 
rescript,  that  an  administrator  of  the  imperial  treasury,  so  long  as  he  is  in 
office,  can  be  excused  from  acting  as  tutor  or  curator.    (J.  i,  25,  i.) 

3°.  Again,  persons  away  on  State  service  are  excused  from  acting.  Nay, 
even  if  they  were  tutores  or  curators  before  going  away  on  State  service, 
they  are  excused  from  their  offices  as  long  as  they  are  away  on  State  service, 
and  meanwhile  a  curator  is  appointed  in  their  place.  But  if  they  come  back, 
they  must  take  up  the  burden  of  office  again ;  and  they  have  not  a  year's 
relief,  as  Papinian  wrote  in  his  fifth  book  of  answers  ;  for  this  interval  those 
only  have  that  are  called  to  a  tutela  for  the  first  time.    (J.  i,  25,  2.) 

4^  Magistrates  during  the  continuuice  of  their  office.     (D.  27, 1,  17,  5.) 

Persons  in  power  can  excuse  themselves,  according  to  a  rescript  of  the 
late  Emperor  Marcus ;  but  a  tutela  already  begun  they  cannot  abandon, 
a-  I,  25,  3.) 

Those  excuses  could  be  uiged  unless  the  nominated  tMitxrr  had  expressly,  or  by  his 
conduct,  renounced  the  benefit  of  them.     (D.  27,  1,  15, 1  ;  C.  5,  63,  2.) 

So,  conversely,  there  is  no  excuse  for  those  that  have  promised  the  father 
of  th^pupilli  that  they  will  administer  the  tutela,    (J.  i,  25,  9.) 

Freedmen  could  not  avail  themselves  of  any  excuse,  as  against  the  children  of  their 
patrons  (C.  5,  62,  6),  unless  they  were  unable,  through  infirmity  of  body  or  mind,  to 
undertake  the  office  (D.  27,  1,  45,  4),  or  had  obtained  their  freedom  by  purdiase. 
(D.  27,  1,  14,  3.) 

Divestitive  Facts. 
A.  Discharge  of  Tutor  by  Magistrate. 

I.  A  tutor  in  office  might  obtain  a  discharge  by  proving  a 
valid  excuse.  Every  excuse  that  was  sufficient  to  exempt  a 
person  from  undertaking  the  duties  of  tutor  did  not  release 
him  after  he  had  once  entered.    (D.  27,  I,  12,  1.) 

II.  A  tutor  could  be  removed  from  office  for  incompetence  or 
misconduct  {pb  ignaviam  vel  negligentiam  vel  dolum)^  (crimen  ««- 
pecti  tutoris).     (D.  26,  10,  4,  4.) 

Those  cease  to  be  tutores  that  are  removed  from  office  on  suspicion,  or 
that  excuse  themselves  on  some  lawful  ground,  and  lay  down  the  burden  of 
the  office  according  to  the  rules  we  shall  put  forth  further  on.    (J.  i,  22,  6.) 

All  tuUyres^  however  appointed,  were  Uable  to  be  dismissed^ 
(D.  26, 10,  9 ;  D.  26,  10,  I,  5.) 

We  have  shown  who  may  inquire  into  the  case  of  a  suspected  tutor;  let 
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us  now  see  who  may  fall  under  suspicion.  All  tutores  may,  whether 
appointed  by  will,  or  of  any  other  kind.  Even  a  statutory  tutor^  therefore, 
can  be  accused.  What  then  if  he  is  a  patron  ?  Still  we  must  say  the  same, 
provided  always  we  bear  in  mind  that  his  reputation  {fama)  must  be  spared 
even  although  he  is  removed  on  suspicion.    (J.  i,  26,  2.) 

A  tiitor  could  be  removed  in  the  following  cases : — 

1**.  K  he  was  obliged  to  give  security,  and  began  to  ad- 
minister without  doing  so,  he  was  compelled  to  produce  his 
sureties  on  pain  of  removaL     (C.  5, 42,  2.) 

2**.  If  after  interfering  with  the  administration  he  refused  to 
go  on,  he  could  be  removed.     (D.  26,  7,  5,  2.) 

3°.  If  he  neglected  or  refused  to  give  the  pupillus  maintenance 
out  of  the  property  of  the  pupillus^  he  could  be  removed. 

If  a  tutor  does  not  appear,  when  an  action  is  brought,  to  have  a  mainten- 
ance decreed  for  his  pupillusy  a  letter  of  the  late  Emperors  Severus  and 
Antoninus  provides  that  his  pupillus  shall  be  put  into  possession  of  his 
goods.  Those  goods  that  will  be  injured  by  delay  are  to  be  sold  off. 
Therefore  he  that  does  not  furnish  maintenance  can  be  removed  as  if  on 
suspicion.  But  if  he  does  appear,  and  alleges  that  no  maintenance  can  be 
decreed  because  the  estate  is  too  poor,  and  if  this  statement  is  a  lie,  it  is 
decided  that  he  is  to  be  remitted  to  the  prefect  of  the  city  for  punishment, 
just  as  he  is  remitted  that  has  given  money  in  order  to  buy  the  office, 
of  tutor,    Q.  I,  26,  9-10.) 

This  seyerity  was  not  employed,  if  the  UUor  was  not  in  fault  If  a  UiJim  went 
away  without  authorizing  any  maintenance,  his  relatives  were  summoned  before  the 
Praetor,  who,  after  hearing  what  they  had  to  say,  either  removed  the  ivJUyr  &om  office 
if  his  negligence  was  inexcusable,  or  if  he  had  been  suddenly  called  away  on  important 
businees  without  having  time  to  attend  even  to  his  own  affairs,  and  there  was  a  pro- 
babiHty  of  his  return,  appointed  a  curator  to  give  the  pupillus  maintenance. 
(D.  27,  2,  6.) 

4"*.  A  tutor  was  removable  if  in  the  administration  he  acted 
with  a  deliberate  disregard  of  the  interest  of  the  pupilliM  (dolua)^ 
or  with  such  gross  negligence  as  is  scarcely  to  be  distinguished 
from  wilful  misconduct  (culpa  lata).     (D.  26,  10,  7,  1.) 

A  suspected  tutor  is  one  that  does  not  discharge  his  duty  honourably, 
even  although  he  is  solvent ;  so  Julian  too  declared  in  a  rescript.  Even 
before  he  begins  to  discharge  any  duty,  he  may  be  removed  as  if  on  sus- 
picion ;  so  Julian  also  wrote,  and  his  view  is  the  settled  one.    (J.  i,  26,  5.) 

lUitstrations. 

A  tutor  sells,  without  a  decree  of  the  Praetor,  property  inalienable  without  such 
decree ;  the  sale  is  void,  but  the  tutor  is  not  removed,  unless  his  intention  is  fraudu- 
lent.    (D.  26, 10,  3,  18.) 

A  tutor  foolishly  or  with  evil  intention  makes  his  pupiUut  abstain  from  a  solvent 
inheritance.    He  is  removable.    (D.  26,  10»  3,  7.) 

Lastly,  we  must  know  that  fraudulent  administrators  of  a  tutela  or  curator- 
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ship  must  be  removed  from  office,  even  although  they  offer  security.  For  to 
give  security  does  not  change  the  malevolent  design  of  a  tutor;  it  only  gives 
him  all  the  longer  facilities  for  attacking  the  property.    (J.  i,  26,  12.) 

5**.  For  general  incompetence  (D.  26,  10, 4,  4)  or  carelessness 
a  tutor  could  be  removed.  {SignitieSy  ignavia^  rusticitasy  inertia, 
simplicitas,  ineptia.)     (D.  2G,  10,  3,  18.) 

We  regard  a  man  as  suspected  whose  character  is  such  as  to  bring  sus- 
picion upon  him.  But  a  tutor  or  curator  that,  although  poor,  is  faithful  and 
diligent,  is  not  to  be  removed  as  if  suspected.    (J.  i,  26,  13.) 

6**.  If  the  tutor  has  become  hostile  to  the  pupillus,  he  may  be 
removed,  or  generally  for  any  other  reason  deemed  by  the 
magistrate  sufficient.     (D.  26,  10,  3,  12.) 

Illustration. 

A  ttUor  has  been  appointed  by  ft  magistrate  in  ignorance  that  be  had  been  forbiddeii 
to  act  as  tutor  by  the  mother  of  the  pupiUxu  in  her  testament.  He  is  to  be  removed 
without  discredit  {sine  damno  exittimoHonis),     (C.  5,  i7,  1.) 

B.  Termination  of  the  lutela  by  Events. 

1.  Males,  as  soon  as  they  come  to  the  age  of  puberty,  are  freed  from  tutela. 
Puberty,  Sabinus  and  Cassius  and  the  other  teachers  of  our  school  think,  is 
reached  when  a  man  shows  it  by  the  state  of  his  body ;  when  (that  is)  be  can 
beget  a  child.  In  the  case  of  those  that  cannot  come  to  maturity — the 
impotent,  for  example — that  age,  they  say,  is  to  be  looked  to  at  which  men 
reach  puberty  (if  they  ever  reach  it  at  all).  But  the  authorities  of  the 
opposing  school  think  puberty  is  to  be  estimated  by  years ;  that  is,  he  is 
of  the  age  of  puberty  that  has  completed  his  fourteenth  year.    (G.  i,  196.)" 

Pupilli  (male  or  female)  as  soon  as  they  reach  the  age  of  puberty  arc 
freed  from  the  tutela.  But  puberty  the  ancients  wished  to  be  reckoned  in 
the  case  of  males  not  only  by  years  but  by  the  state  of  the  body.  Our 
majesty,  however,  wisely  thought  it  worthy  of  the  chastity  of  our  times,  that 
since  it  seemed  immodest  even  to  the  ancients  in  the  case  of  females  to 
inspect  the  state  of  the  body,  this^  protection  should  now  be  extended  to  the 
case  of  males  also.  We  have,  therefore,  by  the  hallowed  constitution  pub- 
lished by  us,  ordained  that  puberty  in  males  is  to  begin  at  once  on  the 
completion  of  the  fourteenth  year.  The  rule  the  ancients  wisely  laid  down 
with  regard  to  females,  that  after  the  completion  of  their  twelfUi  year  they 
should  be  believed  capable  of  marriage,  we  have  left  as  they  ordained. 
(J.  I,  22,  pr.) 

2.  In  like  manner  the  tutela  is  ended  by  the  death  of  either  tutor  or 
pupillus.    (J.  I,  22,  3.) 

3.  By  change  of  %tatm  (capitis  deminutio). 

i".  By  the  capitis  deminutio  of  the  tutor  too,  since  by  it  his  freedom  or 
citizenship  is  lost,  the  tutela  comes  entirely  to  an  end.    (J.  i,  22,  4,) 

2**.  But  by  his  minima  capitis  deminutio^  as  when  he  gives  himself  to  be 
adopted,  statutory  tutela  alone  is  at  an  end,  but  no  other  form.    (J.  1, 

22,4-) 
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And  not  only  the  two  greater  forms  oi  capitis  deminuHo  destroy  the  right 
of  agnates  to  act  as  tu tores ^  but  even  the  lowest  {minima).  If,  therefore,  a 
father  emancipates  one  of  his  two  children,  after  his  death  neither  can  be 
tutor  to  the  other  by  right  as  an  agnate.    (G.  i,  163.) 

3*.  The  capitis  deminutio  of  th^pupillus  (male  or  female),  however,  even 
although  minima^  takes  away  tutela  in  every  form.    (J.  i,  22,  4.) 

Again,  the  tutela  is  put  an  end  to  M  \.\i^  pupillus^  while  still  under  puberty, 
is  adopted  by  arrogatio,  or  transported :  or  again,  if  he  is  reduced  into 
slavery  for  ingratitude  by  his  patron,  or  is  taken  by  the  enemy.    (J.  i,  22,  i.) 

4.  If  the  tutor  is  appointed  by  will  till  the  fulfilment  of  a  fixed  condition, 
then  equally  it  happens  that  he  will  cease  to  be  tutor  when  the  condition  is 
fulfilled.    (J.  I.  22,  2.) 

Further,  tutores  appointed  by  will  for  a  fixed  time,  at  the  end  of  that 
time  lay  down  their  office.    (J.  i.  22,  5.) 

Remedies. 

A.— In  BI8PSCT  OP  R1OBT8  AND  DOTIES. 

L  Duties  of  TvJUfr  to  PupUltu, 

1.  Actio  tutelae  directa.  —This  is  the  action  by  which,  after  the  tutor  has  ceased  to 
hold  office,  he  or  his  heirs  can  be  made  to  pay  damages  to  the  pupUltu  or  his  heirs, 
for  loss  sustained  in  consequence  of  any  unlawful  act  or  omission  in  the  performance 
of  his  duty.     (D.  27,  3,  4  ;  D.  27,  8,  1,  16.) 

When  the  tutor  is  under  the  potestas,  the  action  may  be  brought  by  the  pupUut 
against  his  paterfamilias,  if  he  has  consented  to  his  son's 'acting,  or  himself  interfered 
hi  the  administration.     (D.  26,  1,  7 ;  D.  27,  8,  6  ;  D.  27,  8,  4,  1.) 

Except  in  five  cases,  a  tutor'wM  not  compelled  to  pay  interest  beyond  the  ordinary 
rate  prevailing  in  the  place  where  the  tutela  was  performed  {pupillages  twuroc).  Such 
interest  was  payable  if  the  ttttar  neglected  to  get  in  a  debt  or  sue  a  debtor  within  the 
time  allowed  him,  and  generally  for  all  moneys  that  he  owed  the  pupil.  (D.  26, 7,  7, 1 0. ) 
But  in  five  cases  interest  was  allowed  at  12  per  cent,  per  annum  (legitimat  usurae) : 
when  the  tutor  takes  the  money  of  his  pupiUus  for  his  own  use  (C.  5,  66,  1  ;  D.  26,  7, 
7,  4) :  when  he  has  been  required  by  the  testator  or  by  the  Praetor  to  invest  the 
money  of  the  pupilltts  in  the  purchase  of  land,  and  has  not  done  so ;  when  the 
tutor  falsely  denies  that  the  property  of  the  pupiUus  can  afford  him  a  maintenance  ; 
when  he  falsely  denies  that  he  has  any  property  belonging  to  the  pupiUus,  and 
thereby  the  pupiUus  is  compelled  to  borrow  at  1 2  per  cent  ;  and  when  he  has  received 
12  per  cent,  from  the  debtors  of  the  pupiUus.     (D.  29,  7,  7,  7-10.) 

2.  Actio  utilis  tutelae  directa. 

A  tutor  that  abstained  from  the  administration  altogether  seems  at  first  to  have 
avoided  all  risk  of  paying  damages.  The  actio  tutelae  could  be  invoked  only  when  the 
tutor  had  actually  interfered.  If  he  was  once  amenable  to  the  actio  tutdae,  his  omis- 
rioTis  were  estimated  equally  with  his  acts ;  but  if  he  took  the  precaution  not  to  act  at 
all,  he  could  not  be  called  to  account  for  mere  omission  to  perform  his  duty.  This 
defect  was  remedied  by  the  above-mentioned  fictitious  or  utilis  action  ;  the  allegation 
was  made  that  he  had  acted  as  tutor,  and  this  he  was  not  permitted  to  deny. 
(D.  46,6,  4,3.) 

3.  Actio  de  rationibus  distrakendis. 

This  action  could  be  brought  by  the  pupiUus  or  his  heirs  against  a  tutor  after  the 
tiUda  was  at  an  end,  to  recover  a  penalty  of  twice  the  value  of  any  property  that 
the  tutor  had  taken  from  the  pupiUus  and  converted  to  his  own  use.     (D.  27,  3,  2  ; 
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D.  27,  8,  1,  24.)  It  was  an  action  given  by  the  XII  Tables.^  Either  the  aetUi  UOdae 
or  the  actio  de  rationibus  dittrcJiendis  may  be  brought  for  a  criminal  appropriation  of 
the  property  of  the  pupillus,  but  not  both.     (D.  27,  8, 1,  21.) 

4.  Those  special  actions  did  not  prevent  the  pupUltts  bringing  against  his  tutor  the 
ordinary  actions  for  damages,  even  during  his  continuance  in  offioe.  Such  were 
the  actio  fwrtiy  actio  damni  injuria,  condictio  furtiva,  &c.     (D.  27,  8,  9,  7.) 

II.  Besponsibility  of  the  heirs  of  a  tutor. 

When  an  action  has  been  brought  against  a  tutor,  and  before  the  proceedings  are 
concluded  the  tutor  dies,  the  action  may  be  carried  on  against  his  heirs,  and  the  foil 
amount  recovered  that  could  have  been  obtained  from  the  tutor  himself.  If  Uie 
tutor  died  before  an  action  was  begun  against  him,  his  heirs  could  be  sued  in  his 
stead.     In  this  case,  however,  their  responsibility  was  not  quite  so  great. 

1.  While  the  heir  was  bound  to  pay  WIl  the  debts  due  by  the  tutor  to  his  pupUlut, 
he  could  never  be  compelled  to  pay  more  than  the  ordinary  interest  (pupUlaret  uturae), 
and  even  that  only  in  the  discretion  of  the  judge.    (D.  27,  7,  4,  2.) 

2.  The  tutor  was  compelled  to  produce  the  inventories  and  all  writings  relating  to 
the  property,  and  if  he  did  not,  must  pay  damages  aooording  to  the  amount  stated  by 
the  pupillu$  on  oath.  (D.  27,  7,  8,  1.)  But  his  heir  was  not  subjected  to  this 
rigorous  treatment  unless  he  had  the  papers  in  his  possession,  and  refused  to  produoe 
them.     (C.  6,  63,  4.) 

8.  The  tutor  was  bound  to  show  ordinary  diligence  and  care,  but  his  heir  was 
responsible  only  for  such  acts  or  omissions  as  amounted  to  fraud  {dolus) ,  or  gross 
negligence  undistinguishable  from  it  {culpa  lata).  Entire  abstinence  from  the 
administration  was  regarded  as  culpa  lata,     (D.  26,  7,  39,  6  ;  C.  5,  54,  2.) 

The  actio  de  rationibtu  dittrahendis  did  not  lie  against  the  heirs,  because  it  was  a 
penal  action,  and  no  action  for  penalties  could  be  brought  against  the  heir. 

III.  The  sureties  of  Tutorea.     Fidcjussores,  NomincUores,  Affirmatores, 
1.  Actio  ex  Stipulata  or  Condictio  incerti. 

As  the  security  given  by  the  sureties  of  tutores  was  the  stipulation,  the  remedy 
was  by  the  usual  action  for  breach  of  a  stipulation.  This  action  could  be  brought  where 
the  actio  tutelae  directa  could  (D.  46,  6,  1)  and  did  not  lie,  where  there  was  no  ground 
for  the  actio  tutelae,  (D.  46,  6,  4,  6.)  The  surety  could  also  urge  every  defence  that 
was  competent  to  the  tutor.  (D.  27,  7,  5.)  The  pupillus  was  not  bound  to  sue  the 
tutor  or  his  heirs  before  proceeding  against  the  surety  ;  the  surety  was  treated  not  aa 
an  accessory  but  as  a  co-principal,  bound  jointly  {in  8olidum)  with  the  tutor.  (C  5» 
57,  1 .)  If  there  was  more  than  one  surety,  the  pupiUut  was  not  compelled  to  divide 
his  action  amongst  them,  but  could  sue  whichever  he  pleased  on  «»^l"»g  over  his 
rights  of  action  against  the  co-sureties.     (D.  46,  6,  12.) 

lY.  The  municipal  magistrates  that  appointed  the  tutor  and  their  heirs. 

1.  UtiltB  actio  tutelae  directa. 

This  action  was  given  by  a  Senatut  ConsuUum  of  the  time  of  Trajan.  (O.  5,  75,  5.) 
It  was  subsidiary,  i.e.»  could  be  brought  only  after  the  actions  against  the  tutor,  his 
heirs  and  sureties,  had  failed  to  satisfy  the  claims  of  the  pupilhu.  (D,  27,  8» 
1,  1.)  It  lay,  if  the  magistrate  had,  after  being  asked,  neglected  to  appoint  a  tutor 
(D.  27,  8,  1,  6),  or  had  appointed  an  improper  person,  or  had  be^i  satisfied  with 
insufficient  security.  The  heirs  of  the  magistrate  were  bound  only  if  his  negli- 
gence amoimted  to  culpa  lata,    (D.  27,  8,  ^  ;  C.  5,  75,  2.) 

It  is  to  be  observed  that  not  only  are  tuiores  or  curators  liable  for  their 
management  to  the  pupilli,  and  the  young  men  and   the  other  persons ; 

>  Si  tutor  doh  malo  gerat,  vUuperato;  quandoque  finita  tutela  tscitfurtum  dupliom 
luito. 
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but  also  against  those  that  receive  the  security  a  subsidiary  action  lies, 
which  brings  them  their  last  safeguard.  This  action  is  given  against  those 
that  have  neglected  to  take  security  at  all  from  tutores  or  curators, 
or  have  suffered  improper  security  to  be  taken.  In  accordance  with  the 
opinions  of  the  jurisprudentes^  as  well  as  under  the  imperial  constitutions, 
it  may  be  brought  further  against  their  heirs  also.    (J.  i,  24,  2.) 

In  those  constitutions,  too,  it  is  set  forth  that  if  tutores  or  curators  do  not 
give  security,  they  may  be  compelled  to  by  taking  pledges  from  them.    (J.  i, 

24,3.) 

But  neither  the  prefect  of  the  city  nor  the  Praetor,  nor  the  president  of 
a  province,  nor  any  one  else  that  has  a  right  to  appoint  tutores^  shall 
be  liable  to  this  action ;  but  those  only  that  usually  exact  the  giving 
of  security.    (J.  i,  24,  4.) 

The  pupUluM  had  no  pre^rential  chum  on  the  property  of  the  magistrate,  but  ranked 
along  with  the  other  creditors.     (D.  27,  8,  1,  14.) 

Burden  of  Proof. — ^There  was  a  curioua  anomaly  in  this  action,  adopted  as  an 
additional  safeguard  to  the  pupiUus,  The  pupiUus  was  not  bound  to  prove  that 
the  sureties  were  insolvent  when  they  were  accepted  ;  but  the  magistrate,  to  exculpate 
himself,  must  prove  that  they  were  solvent.     (D.  27,  8,  1,  18.) 

V.  Duties  of  PupiUus  to  Tutor, 
(1.)  A  cHo  tutdae  cotUraria, 

Like  the  actio  tutdae  directa^  this  action  could  be  brought  only  when  the  tulor  had 
ceased  to  hold  his  office.  (D.  27,  4,  4.)  It  was  given  to  the  tutor  and  his  heirs 
against  the  pupiUus  and  his  heirs,  to  recover  ihe  expenses  he  had  incurred  on  behalf  of 
the  pupiUus,  and  to  be  indemnified  against  any  outstanding  obligations.  (D.  27,  4,  3, 
9  ;  D.  27.  4,  5.) 

B.  In  Rbspbot  op  iNVKSTirrTB  Facts. 

I.  Specific  performance  of  the  tutela. 

The  Praetor,  in  the  exercise  of  his  extraordinary  jurisdiction,  could  compel  tlys  tutor 
to  act     (D.  26,  7,  1.) 

II.  Procedure  in  excuses. 

When  a  man  wishes  to  excuse  himself,  and  has  more  excuses  than  one, 
but  has  failed  to  establish  some  of  them,  he  is  not  forbidden  to  use  others,  if 
he  does  so  within  the  times  appointed.  Those  that  wish  to  excuse  them- 
selves do  not  appeal ;  but  within  the  fifty  days  next  after  they  know  of  their 
appointment,  they  ought  to  excuse  themselves,  no  matter  of  what  kind  they 
are — no  mdtter,  that  is,  in  what  fashion  however  they  have  been  appointed. 
This  is  the  time  allowed  if  they  live  within  one  hundred  miles  of  the  place 
where  they  were  appointed  tutores.  But  if  they  live  more  than  one  hundred 
miles  away,  they  must  reckon  exactly  a  day  for  every  twenty  miles,  and 
thirty  days  besides.  And  yet,  as  Scaevola  said,  the  time  should  be  counted 
so  as  never  to  give  less  than  fifty  days.    (J.  i,  25,  16.) 

The  proper  judge  to  apply  to  was  he  that  appointed  or  confirmed  the  tutor.  Tes- 
tamentary or  Ugitimi  tutores  applied  to  the  president  of  the  province.     (C.  5,  62, 18.) 

The  tutor  must  apply  in  person,  with  a  written  statement  of  the  groimds  on  which  he 
claims  exemption.     (D.  27,  1,  13,  10  ;  D.  27,  1,  25.)     If  the   friends   of  the  pupiUus 
did  not  contest  the  claim  within  fifty  days  (D.  27,  1,  38),  the  judge  gave  a  decree 
granting  the  exemption.     (C.  5,  62,  3.) 
c.  Ix  Respect  of  DrvESTiTtvE  Facts. 

I.  Those  released  for  proper  grounds  of  exemption  followed  the  procedure  just 
explained. 

2  M 


Digiti 


ized  by  Google 


546  RIGHTS  IN  PERSONAM. 

II.  Removal  of  iulor,     Crimta  tuspeeti  tutoru. 

It  is  to  be  observed  that  the  charge  against  a  futor  on  suspicion  comes 
down  from  the  statute  of  the  XII  Tables.    (J.  i,  26,  pr.) 

1°.  The  object  of  this  accosatioii  was  simply  to  remove  the  tutor  from  office,  and, 
therefore, 

if  a  tutor  or  curator  is  brought  to  trial  on  suspicion,  and  afterwards  dies, 
the  trial  on  suspicion  is  at  an  end.     (J.  i,  26,  8.) 

The  right  of  removing  tutores  tried  on  suspicion  has  been  given  in  Rome 
to  the  Praetor,  and  in  the  provinces  to  their  presidents,  and  to  the  procon- 
sul's legaius,    (J.  i,  26,  i.) 

Also,  though  with  some  hesitation,  to  the  Lieutenant  of  a  Proconsul  {LtgaJtut  Pro- 
catuulU),     (D.  26,  10,  1,  i.) 

2".  Next  we  must  see  who  can  accuse  tutores  on  suspicion.  Now  it  is  to  be 
observed  that  this  action  is  quasi-public  ;  that  is,  it  is  open  to  alL  Nay,  even 
women  too  are.admitted,  under  a  rescript  of  the  late  Emperors  Severus  and 
Antoninus  ;  but  those  only  that  are  led  to  come  forward  for  this  duty  by  the 
strong  ties  of  natural  affection  (Jfietatis  mcessitudine) — a  mother,  for  instance. 
But  a  nurse  too,  and  a  grandmother,  and  even  a  sister  may.  And  even  some 
other  woman  the  Praetor  admits  as  an  accuser,  if  he  sees  that  her  disposition 
is  warmly  affectionate,  and  that  without  overstepping  the  modesty  of  her 
sex,  but  led  on  by  her  affection,  she  cannot  endure  the  wrong  done  to  the 
pupillus,    (J.  I,  26,  3.) 

Persons  under  puberty  cannot  accuse  their  tutores  on  suspicion.  (J.  i, 
26,4.) 

A  eonttU{)r  was  bound  to  bring  the  accusation  against  a  tutor  guilty  of  mismanage' 
ment  in  the  property  assigned  to  him  on  division.  (D.  26,  10,  S.)  Freedmen  of 
pupilli  were  considered  to  do  a  grateful  act  in  asking  the  removal  of  the  tutores  that 
were  wasting  the  property  of  their  pupil- patrons.     (D.  26,  10,  8,  1.) 

But  the  magistrate  had  the  power  of  removing  a  tutor,  although  no  accusations 
were  brought  against  him  ;  as,  for  example,  if  in  the  course  of  other  proceedings  it 
appeared  that  the  tutor  was  guilty  of  malversation,  or  was  incompetent.  (D.  26, 
10,  8,  4.) 

3**.  If  any  one  is  accused  on  suspicion,  until  the  trial  is  ended  he  is  for- 
bidden to  act  as  manager,  as  Papinianus  held.    (J.  i,  26,  7.) 

4^  A  tutor  removed  after  trial  on  suspicion  is  rendered  infamous'  if 
removed  for  fraud,  but  not  equally  so  if  removed  for  neglect    (J.  i,  26,  6.) 

'  Various  instances  have  been  mentioned  in  which  a  defendant,  in  additioii  to 
ordinary  damages,  was  subjected  to  infamia.  A  condemnation  for  theft,  robbeiy, 
injuria^  or  fraud,  entailed  infamy.  So  a  partner,  a  mandatarius^  a  dcpotkariuM^  a 
ttUitr,  a  mortgagee  (in  contractus  j^ucia  only),  if  condemned  for  wilful  breach  of  duty, 
was  held  to  be  infamous.     (D.  8,  2,  1  ;  Cic.  pro  Caec,  7-9.) 

The  exact  consequences  of  infamia  have  been  the  subject  of  dispute.  The  reason 
appears  to  be  that  infamia  was  a  republican  pimishment,  carrying  with  it  exclusimi 
from  political  life  ;  not  merely  from  office  {honorcs)^  but  even  from  the  ri^t  to  vote  in 
elections  {suffragium).  The  exclusion  from  public  offices  seems  to  have  been  continued 
under  the  Empire.  (C.  12,  1,  2  ;  D.  48,  7,  1,  pr.)  Another  effect  of  infamia  was 
exclusion,  under  the  edict  of  the  Praetor,  from  the  office  of  attorney.  No  one  oonld 
act  on  behalf  of  another  in  a  lawsuit,  if  he  were  infamous  within  the  meaning  of 
the  edict.  (D.  8,  1,  1,  5.)  This  implied  that  the  infamous  person  could  not  bring  a 
popularis  actio  (D.  47,  23,  4),  unless  he  had  a  personal  interest  in  the  result  of  the 
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A  ttUor  was  not  infamous  if  removed  for  incompetence ;  or  if  not  removed,  but 
saddled  with  a  curator.     (D.  26,  10,  8,  18.) 

Criminal  Proceedings. 
A  freedman,  too,  that  is  proved  to  have  acted  fraudulently  while  tu/or  to 
his  patron's  sons  or  grandsons,  is  remitted  to  the  prefect  of  the  city  to  be 
punished.    Q.  i,  26,  11.) 

Those  that  had  neglected  to  make  an  inventory,  or  to  buy  lands,  when  they  had 
money,  as  occasion  offered,  and  were  imable  to  make  good  the  loss,  were  subject  to 
imprisonment.  (D.  26,  7,  49;  D.  26,  10,  3,  16.)  It  was  a  criminal  offence  to 
pay  money  to  procure  an  appointment  as  ttUor,  or  to  take  money  to  procure  the 
appointment  of  another,  or  fraudulently  to  understate  the  property  of  the  pupiUuif  or 
fraudulently  to  alienate  uiy  portion  of  it.     (D.  26,  1,  9.) 


Y.— TUTELA  MULIERUM. 

Defxnition, 

Children  under  puberty  are  in  futela  by  the  law  of  every  State.  For  it 
is  agreeable  to  natural  reason,  that  a  person  not  of  full  age  should  be  guided 
by  the  /uUla  of  some  one  else.  There  is,  indeed,  almost  no  State  in  which 
parents  are  not  allowed  to  give  their  children  under  puberty  a  /w/^r  by  will : 
although,  as  we  have  said  above,  Roman  citizens  alone  have  their  children 
in  their  potestas.    (G.  i,  189.) 

But  for  keeping  women  of  full  age  under  a  tutor^  almost  no  reason  of 
any  worth  can  be  urged.  For  the  common  belief  that  from  the  levity  of 
their  disposition  they  are  often  deceived,  and  may  therefore,  in  fairness, 

action.  (J.  4,  13,  11.)  Again,  no  infamous  person  could  act  as  adtessor  to  a  magis- 
trate. (D.  1,  22,  2.)  When  infamy  was  attached  to  a  roan  by  judgment  of  a  court 
of  law,  it  could  be  removed  only  by  the  authority  of  the  Emperor.  (D.  8,  1,  1,  9  ; 
C.  9,  31,  7.)       - 

Another  disability  imposed  on  the  infames  during  the  Empire  was  removed  by 
Justinian.  The  Ux  Julia  et  Papia  Poppaea,  while  having  for  its  main  object  the 
encouragement  of  marriage,  introduced  certain  restraints  on  marriage,  with  the  object 
of  preventing  high-bom  persons  contracting  marriage  with  those  beneath  their  station. 
It  also  prohibited  freebom  men  from  marrying  certain  classes  of  women.  According 
to  the  interpretation  put  upon  the  lex  Julia  by  the  jurisconsults,  the  restriction  was 
extended  to  all  persons  declared  infamous.  But  Justinian  i:epealed  the  lex  Julie  in  so 
far  as  it  imposed  restraints  on  marriage,  and  thus  deprived  infamia  of  one  of  its 
stings. 

It  is  a  moot  point  whether  ir^amia  rendered  a  person  incapable  of  being  a  witness 
to  a  legal  transaction  or  in  a  court  of  law.  Savigny's  opinion  is,  that  infamous 
persons  were  not  a«  guch  excluded  from  giving  evidence,  but  that  most  of  the  persons 
disabled  from  acting  as  witnesses  by  special  statutes  were  at  the  same  time  infamous. 
The  XII  Tables  contain  a  provision  that  if  a  witness  to  a  mancipatio  refuses  to  give 
evidence  in  support  of  the  transaction,  he  shall  be  infamous  (imprchtu)  and  intestahUis} 
The  interpretation  put  upon  the  word  intestahUis  in  later  times,  was  not  merely  that 
the  infamous  person  could  not  be  a  witness  in  future  (D.  22,  5, 15),  but  that  he  could 
not  take  part  in  any  transactions  requiring  witnesses.  (D.  28,  1,  26.)  Thus  he 
could  not  make  a  will.  (D.  28,  1.)  But  it  would  appear  that  tiie  special  disability 
expressed  by  the  word  intestabilis  existed  only  when  created  by  a  special  statute, 
and  therefore  was  not  in  all  cases  a  result  of  infamia. 

^  Qui  »e  sierit  testarier  librepensve  fuerit,  ni  testimonium  faiatur,  improbus  inteita- 
hHii^ue  esto. 
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be  guided  by  the  authority  of  tuiores^  seems  plausible  rather  than  true. 
(G.  I,  190.) 

Among  aliens,  women  are  not  in  tutela  as  they  are  among  us.  They  are, 
however,  often  after  a  fashion  ;  as,  for  instance,  in  Bithynia,  where  a  statute 
ordains  that  a  woman's  contracts  must  be  authorised  by  her  husband,  or  by 
a  son  over  the  age  of  puberty.    (G.  i,  193.) 

According  to  the  old  law,  a  woman  never  had  legal  indepen- 
dence. If  she  was  not  under  the  potestas,  she  was  under  manus 
or  tiUelcL  Between  the  potestaSy  ttUela,  and  mantut,  women  were 
never  legally  their  own  masters.  We  learn  from  Qcero  that 
the  ingenuity  of  the  jurisconsults  had  been  successfdl  in  devis- 
ing means  of  escape  from  the  tutela,  although  their  conduct  in 
evading  or  frittering  away  the  old  institution  that  symbolised 
the  supremacy  of  the  male  sex,  did  not  meet  his  approval.  In 
the  reign  of  Claudius,  the  tutela  of  a  woman's  agnates  was 
taken  away,  but  it  seems  from  Leo  (C.  5,  30,  3)  that  Constan- 
tino revived  the  agnate's  tittela  along  Avith  that  of  a  cognate 
brother  of  the  frill  blood.  In  the  time  of  Justinian,  the  tutela 
of  women  was  on  the  same  basis  as  that  of  men ;  it  was  con- 
fined to  those  under  the  age  of  puberty. 

Rights  and  Duties. 

A.  Duties  of  Tutor. 

I.  AuctoritcLs. — ^A  woman,  like  a  child,  was  incapable  of  enter- 
ing into  certain  legal  transactions  without  the  authority  of  her 
tutor. 

A  woman,  after  the  age  of  puberty,  was  relieved  from  some 
of  the  incapacities  that  attached  to  her  as  a  pupilla.  She  could 
alienate  res  nee  mancipi  (but  not  res  mancipt),  without  the 
authority  of  her  tutor. 

But,  on  the  other  hand,  res  mancipi  as  well  as  nee  mancipi  can  be  trans- 
ferred to  women  and  pupilli  without  the  authority  of  their  tutor.  For  they 
are  allowed  to  better  their  condition  even  without  the  authority  of  their  tutor, 
(G.2,83.) 

To  a  woman,  even  without  the  authority  of  her  tutor,  a  payment  may 
rightly  be  made,  for  he  that  pays  is  freed  from  his  obligation.  The  reason 
is  that  a  res  nee  mancipi  a  woman  can  part  with,  as  we  lately  said,  even 
without  the  authority  of  her  tutor.  But  the  condition  of  this  is  actual  receipt 
of  the  money.  For  if  she  does  not  receive  it,  but  says  she  has,  and  wishes  to 
free  the  debtor  by  crediting  him  with  payment  without  the  authority  of  her 
tutor,  she  cannot.    (G.  2,  85.) 

If,  therefore,  a  woman  ever  gives  any  one  money  in  loan  without  the 
authority  of  her  tutor,  as  she  makes  it  belong  to  the  receiver — for  money  is  a 
res  nee  mancipi — she  contracts  an  obligation.     (G.  2,  81.) 
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A  woman  must  have  a  tutor  in  settling  the  dowry  {dos)  on  her  marriage,  or  even 
after  her  marriage,  if  she  wished  to  increase  or  vary  the  settlement.  When,  in  Jus- 
tinian's time,  the  perpetual  tuUla  was  obsolete,  a  curator  was  named  for  the  purpose. 
(D.  26,  5,  7.)  Ulpian  adds,  that  the  authority  of  a  tutor  was  necessaiy  to  enable  a 
woman  to  bind  herself  by  contract,  to  take  part  in  the  old  civil  procedure  [leffis  actio, 
Uffitimum  judicium)— {tor  the  meaning  of  these  terms  see  Book  IV.),  or  in  any  legal 
transaction  belonging  to  the  jut  civile  ;  or  to  permit  her  freedwomui  to  live  in  con- 
tubemio  with  a  slave.     (Ulp.  Frag.  11,  27.) 

Women  of  full  age  manage  their  own  business  for  themselves,  and  it  is 
only  in  certain  cases,  for  form's  sake,  that  the  /uior  interposes  his  authority. 
Often  indeed  the  Praetor  compels  him  to  give  his  authority  even  against  his 
will.    (G.  I,  190.) 

Exception. — The  statutory  tu/ela  enjoyed  by  patrons  and  parents  has  a 
certain  force.  For  they  are  not  compelled  to  authorise  the  making  of  a  will, 
or  the  alienation  of  res  manciple  or  the  taking  up  of  obligations,  unless  indeed 
in  the  latter  two  cases  some  weighty  reason  comes  in.  All  these  rules  are 
established  for  their  own  sakes,  because  to  them  the  inheritances  of  the 
women  belong  at  death.  Thus  they  are  not  shut  out  from  the  inheritance, 
nor  does  it  come  to  them  impoverished  by  the  alienation  of  the  more  valuable 
property,  or  wilfully  burdened  with  debt    (G.  i,  192.) 

II.  In  the  time  of  GaiuB  and  Ulpian,  the  tutor  had  no  power 
whatever  to  interfere  with  the  management  of  the  woman's 
property.  All  his  powers  were  summed  up  in  the  auctorUaa. 
(XHp.  Frag.  11,  25.) 

Investitive  Facts. 

I.  By  Testament  (Testamentarii  tutorea).  Not  oiAj  9,  pater- 
familias,  but  a  husband  whose  wife  was  in  manu,  could  appoint 
a  tutor  to  a  woman.  A  practice  grew  up,  before  the  time  of 
Cicero,  of  leaving  the  name  of  the  tuto9*  blank  in  the  will,  and 
allowing  the  woman  to  fill  it  up.  It  was  this  that  incurred  his 
sarcastic  observation,  that  whereas  the  laSvs,  out  of  regard  to 
woman's  incapacity  to  manage  her  affairs,  had  subjected  her  to 
the  control  of  tiUores^  the  perverse  ingenuity  of  the  jurisconsults 
had  subjected  the  tutores  to  the  choice  of  the  woman.  (Cic.  pro. 
Murena,  27.) 

To  a  wife  in  manu  just  as  to  a  daughter,  and  to  a  daughter-in-law  in  a 
son's  manus  just  as  to  a  granddaughter,  a  tutor  can  be  given.  In  strict 
propriety  a  tutor  ought  to  be  given  thus  : — "  Lucius  Titius  as  tutor  to  my 
children  I  give  and  leave  by  will**  {do  lego),  or  "I  give."  But  if  it  is 
written  thus  :— "To  my  children"  or  "to  my  wife"  "let  Titius  be  tutor J^  he 
is  properly  appointed.  To  a  >vife  in  manu  it  is  agreed  the  choice  of  a  tutor  may 
be  allowed  ;  or,  in  other  words,  it  may  lawfully  be  left  to  her  to  choose  for  her- 
self as  tutor  whom  she  will.  The  form  is  this  : — "  To  Titia  my  wife  I  give 
the  choice  of  a  /«/^ry"  in  this  case  the  wife  may  lawfully  choose  one  either 
for  her  affairs  generally,  or  for  one  or  two  affairs  only.     The  power  of 
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choice  may  be  either  full  or  restricted.  Full  power  is  usually  given,  as  we 
have  just  said  above.  Restricted  power  is  usually  given  thus  : — "  To  Titia 
my  wife  I  give  the  choice  of  a  tutor  once  only,"  or  "twice  only."  Now 
these  two  powers  of  choice  differ  greatly.  A  wife  that  has  full  power  may 
choose  a  tutor  once,  or  twipe,  or  thrice,  or  oftener ;  but  a  wife  that  has 
restricted  power  can  choose  no  more  than  once,  if  a  choice  is  given  her  but 
once  ;  and  no  more  than  twice,  if  a  choice  is  given  her  but  twice.  Tutores 
given  in  the  will  by  name  are  called  dativi;  those  taken  by  choice  optivi. 
(G.  I,  148-154.) 

II.  JLegitimi  tutores, 

1.  Agnates. 

In  old  times  indeed,  as  far  as  the  statute  of  the  XII  Tables  went,  women 
too  had  their  agnates  for  tutores.  But  afterwards  the  Ux  Claudia  was 
passed,  which  took  away  tute/a  so  far  as  respects  women.  A  male  under 
puberty  has  therefore  for  tutor  his  brother  over  the  age  of  puberty,  or  his 
father's  brother ;  but  women  are  no  longer  compelled  to  have  such  a  tutor. 
(G.  I,  157.) 

2.  The  patron  and  patron's  children  to  freed -women 
(libertae). 

This  case  is  the  same  as  already  mentioned,  p.  531. 

III.  Dativi  tutores. 

1.  A  magistrate  could  appoint  a  tutor  to  a  woman, — (1)  If 
there  was  no  other  tutor  (Ulp.  Frag.  11,  18) ;  (2)  When  the 
woman  has  to  sue  or  be  sued  by  legis  actio  (Ulp.  Frag.  11,  24.) 

Besides,  a  Senatus  Consultum  allows  women  to  ask  for  another  tutor  in 
the  room  of  one  that  is  away  ;  and  thereupon  the  former  tutor  ceases  to  be 
tutory  no  matter  how  long  he  is  to  be  away.    (G.  i,  173.) 

Exception. — But  to  this  there  is  an  exception.  For  when  a  patronus  is 
away,  no  freed  woman  of  his  may  ask  for  a  tutor  in  his  room.    (G.  i,  174.) 

To  meet  certain  cases,  however,  the  Senate  has  allowed  a  freedwoman  to 
ask  for  a  tutor  in  the  room  of  hex  patronus  vihexi  away,  in  order,  for  instance, 
to  enter  on  an  inheritance.  The  same  resolution  has  been  come  to  by  the 
Senate  when  the  son  of  the  patronus  is  only  a  pupillus.  For  even  by  the 
lex  Julia  de  maritandis  ordinibus  (on  marriages),  a  person  in  the  statutory 
tutela  oi^  pupillus  is  allowed,  in  order  to  settle  a  dowry,  to  ask  a  tutor  from 
the  urban  Praetor.  No  doubt  the  son  of  a  patronus^  although  under 
puberty,  can  yet  be  made  a  freedwoman's  tutor.  But  he  cannot  authorise 
anything,  because  he  himself  is  allowed  to  do  nothing  without  authority 
from  his  tutor.  Again,  if  a  woman  is  in  statutory  wardship  of  a  madman  or 
a  dumb  man,  she  is  allowed  by  a  Senatus  Consultum  to  ask  for  a  tutor  in 
order  to  settle  a  dowry.  In  all  these  cases,  however,  it  is  evident  that  the 
tutela  still  remains  with  the  patronus  and  his  son.    (G.  i,  176- 181.) 

There  are  several  ways  in  which  a  freedwoman  can  have  a  tutor  of 
another  kind.  If,  for  instance,  she  is  manumitted  by  a  woman,  then  under 
the  lex  Atilia  (or  in  a  province  under  the  lex  Julia  et  Titia)  she  ought  to 
ask  a  tutor.  For  since  patronesses  are  themselves  under  tutores^  they  cannot 
be  tutores.    Again,  if  a  freedwoman  is  manumitted  by  a  male,  and  with  his 
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authority  makes  a  coemptio^  and  thereafter  is  reconveyed  and  manumitted, 
she  ceases  to  have  for  tutor  her  patron,  and  begins  to  have  instead  him  by 
whom  she  has  been  manumitted ;  and  he  is  called  her  tutor  fiduciarius. 
Again,  if  a  patron  or  his  son  gives  himself  in  adoption,  she  ought  to  ask  for 
a  tutor  to  herself  under  the  lex  Atilia  or  Titia.  In  like  manner  also,  under 
the  same  statutes,  a  freed  woman  ought  to  ask  for  a  tutor ^  if  her  patron  dies 
and  leaves  no  male  child  in  his  household.    (G.  i,  195-195  C.) 

2.  As  in  the  case  of  pupill%  the  Praetor  and  president  of  a 
province,  by  the  lex  Atilia  and  the  lex  Julia  and  Titia^  but  no 
other  magistrate,  could  appoint  tutores  to  women. 

IV.  Cessidus  tutor. 

Agnates  that  are  statutory  tutores,  and  manumitters,  are  allowed  to  transfer 
the  tute/a  of  women  by  an  injure  cessio  (surrender  in  court).  But  the  tutcla 
of  males  they  are  not  allowed  to  transfer ;  for  it  is  held  not  to  be  burdensome, 
because  it  ends  at  the  age  of  puberty.  The  man  to  whom  the  tutela  is 
transferred  is  called  cessidus  tutor.  If  he  dies  or  suffers  capitis  deminutio, 
the  tutela  returns  to  the  tutor  that  transferred  it.  Or  if  he  that  transferred 
it  dies  or  suffers  capitis  deminutio,  then  it  leaves  the  tutor  cessidus,  and 
reverts  to  the  man  that  stood  second  as  tutor — next,  that  is,  after  him  that 
transferred  it.    (G.  i,  168-170.) 

But  as  far  as  agnates  are  concerned,  no  question  is  now  raised  in  regard 
to  the  transfer  of  tutela.  For  all  tutela  of  women  by  agnates  was  removed 
by  the  lex  Claudia.  Now,  some  have  thought  that  tutores  fidudarii  have  no 
right  to  transfer  their  office,  since  they  of  their  own  accord  undertook  the 
burden.  But  although  this  is  the  received  opinion,  yet  in  the  case  of  a  parent 
that  has  conveyed  his  daughter,  granddaughter,  or  great-granddaughter  to 
another,  on  the  express  condition  that  she  shall  be  reconveyed  to  him,  and 
has  manumitted  her  when  reconveyed,  one  ought  not  to  say  the  same.  For 
he  is  to  be  regarded  as  a  statutory  tutor;  and  ought,  therefore,  to  be  privileged 
no  less  than  patrons.    (G.  i,  171 -172.) 

Divestitive  Facts. 

I.  Change  of  Tutor. 

A  woman  too  can  make  a  coemptio  not  only  with  her  husband  but  with  an 
outsider.  A  coemptio  is  said,  therefore,  to  be  made  either  matrimonii  causa 
or  fidudae  causa.  For  a  woman  that  makes  a  coemptio  with  her  husband 
in  order  to  stand  to  him  in  a  daughter's  place,  is  said  to  make  a  coemptio 
matrimonii  causa.  But  she  that  in  any  other  case  makes  a  coemptio  with 
her  husband,  or  with  an  outsider,  to  escape  tutela  for  instance,  is  said  to 
make  a  coemptio  fidudae  causa.  The  process  is  this  : — If  a  woman  wishes 
to  set  aside  the  tutores  she  has  in  order  to  obtain  another,  with  their  authority 
she  makes  a  coemptio.  Next  she  is  reconveyed  by  the  coemptionator  to  the 
man  she  herself  wishes.  He  then  manumits  her  by  vindicta,  and  forthwith 
becomes  her  tutor— -tutor  Jidudarius  he  is  called,  as  will  appear  lower  down. 
(G.  1,114-115.) 

II.  From  tutela  freebom  women  can  claim  to  be  freed  when  they  have  three 
children  (trium  liberorum  jure);  freedwomen,  in  the  statutory  tutela  of  a 
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patron  or  his  children,  when  they  have  four.  And  all  other  women  too  that 
have  tuiores  of  another  kind,  AtiliatU  oxfiduciarii  for  instance,  can  claim  to 
be  free  when  they  have  three  children.    (G.  i,  194.) 

If,  therefore,  a  man  appoints  by  will  a  tutor  to  his  son  and  daughter,  and 
both  come  to  years  of  puberty,  then  the  son  ceases  to  have  a  tutor^  but  the 
daughter  none  the  less  continues  in  tutela.  For  it  is  only  under  the  lex 
Julia  et  Papia  Poppaea  that  women  can  claim  to  be  freed  from  tutela  when 
they  have  children.    (G.  i,  145.) 

III.  What  we  are  saying  does  not  apply  to  the  vestal  virgins.  For  our 
ancestors  willed  that  they  too  should  be  free,  to  honour  their  priestly  office. 
The  statute  of  the  XII  Tables,  therefore,  provided  accordingly.    (G.  i,  145.) 

Rebiedies. 

It  seems  from  Gaius  that  a  iuior  who,  to  the  manifest  injury  of  a  woman,  rafuaed 
to  give  his  consent,  could  be  compelled  to  perform  his  duty  by  the  Praetor. 

Hence  a  woman  is  given  no  remedy  against  a  tutor  for  what  he  does  as 
tutor.  But  when  tutores  manage  the  affairs  of  a  pupillus  (male  or  female), 
they  must  give  account  to  him  after  puberty,  or  be  liable  to  the  actio 
tutelae,    (G.  i,  191.) 

^\.—CURA,   CURATIO. 
Definition. 

A  curator  is  appointed  to  a  person  past  the  age  of  puberty  to 
manage  his  affairs,  when  from  any  cause  he  has  become  unfit  to 
manage  them  himself.     The  following  were  the  chief  cases. 

I.  Minors. 

Males  above  the  age  of  puberty,  and  marriageable  females,  receive  cura- 
tors till  they  complete  their  twenty-fifth  year.  For  although  they  are  above 
the  age  of  puberty,  they  are  still  of  such  an  age  as  to  be  unable  to  manage 
safely  their  own  affairs.  [Even  among  alien  people  too  they  are  protected,  as 
we  pointed  out  above.]    (J.  i,  23,  pr. ;  G.  i,  197.) 

But  against  their  will  young  men  do  not  receive  curators,  except  for  a  law- 
suit— for  a  curator  can  be  given  for  some  special  case.    (J.  i,  23,  2.) 

II.  Madmen  {Furiosi), 

Madmen  too,  and  spendthrifts,  although  over  twenty-five,  are  yet  in  the 
curatorship  of  their  agnates,  under  the  statute  of  the  XII  Tables.  (J.  i, 
23,  3-) 

The  words  of  the  XII  Tables  were  : — '*  If  a  man  is  mad,  or  a 
spendthrift,  and  has  no  guardian,  let  his  agnates  and  men  of 
his  gens  have  power  over  him  and  his  money."  ^ 

If  a  person  not  under  the  potesfas  were  mad,  but  had  not 
reached  twenty-five  years  of  age,  a  curator  was  to  be  appointed 
to  him,  not  as  being  insane,  but  as  a  minor.     (D.  26,  1,  3,  1.) 

^Sifuriosus  escil,  adyna.um  gentUiumquc  in  eo  pecunicique  ejus  poUttat  esto.  .  . 
.    •     Ant  et  cwito»  nee  escU 
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III.  Lunatics,  too,  the  deaf,  the  dumb,  the  incurably  diseased,  must  have 
curators  given  them,  for  they  cannot  direct  their  own  affairs.    (J.  i,  23, 4.) 

This  did  not  ftpply  to  the  blind,  who,  being  able  to  speak,  could  appoint  a  procura- 
tor.    (Paul,  Sent.  4,  12,  9.) 

IV.  Spendthrifts  (prodigi).  A  curator  was  appointed  to  one 
who,  in  consequence  of  wasting  his  property,  was  interdicted 
by  the  Praetor  from  the  management  of  it.  The  eflFect  of  such 
an  interdict  was  to  disable  the  spendthrift  from  alienating  or 
encumbering  his  property.  (Paul,  Sent.  3,  4,  7.)  ^  Women 
could  be  declared  spendthrifts.     (Paul,  Sent.  3,  4,  6.) 

V.  Sometimes,  too,  dipupillus  receives  a  curator,  as  when  Cto  take  a  case^ 
the  statutory  tutor  is  not  a  fit  person ;  for  to  him  that  has  a  tutor  no  tutor 
can  be  given.  Again,  if  a  tutor  given  by  will,  or  by  the  Praetor  or  president 
of  a  province,  is  not  fit  to  manage  the  business,  though  guilty  of  no  fraud,  a 
curator  is  usually  associated  with  him.  Further,  curators  are  usually  g^ven 
in  the  room  oitutores  that  are  excused  from  their  office,  not  permanently, 
but  only  for  a  time.    (J.  i,  23,  5.) 

But  if  a  tutor  is  hindered  by  ill  health  or  other  necessary  cause  from  being 
able  to  manage  the  business  of  hx^  pupiiluSy  and  tii^  pupillus  either  is  not  on 
the  spot  or  is  an  infant,  then  the  tutor  may  choose  any  one  he  pleases  to  act 
at  his  risk,  and  the  Praetor  or  president  of  the  province  will  appoint  him  by 
a  decree.    (J.,  i,  23,  6.) 

In  other  cases,  persons  who  were  simple  custodians  were  sometimes  called  cuiators. 
Thus  the  person  to  whose  custody  an  inheritance  was  entrusted,  pending  the  deliberation 
of  the  heirs  as  to  whether  they  would  accept  it  (D.  27,  10,  3),  or  the  birth  of  an  heir 
(D.  27,  10,  8),  was  called  a  curator,  although  his  only  duty  was  to  keep  the  property 
in  safety.    (D.  26,  7,  48.) 

Rights  and  Duties. 

A.  Duties  of  Curator. 

The  duties  of  the  curator  are  substantially  the  same  as  those 
of  a  tutor, 

I.  Consent  of  curator  {Consensus  curatoris). 

The  incapacity  of  a  person  after  the  age  of  puberty  was  mate- 
rially diflFerent  from  that  of  SLpupillus;  his  acts  were  not  void, 
but  voidable.  The  chief  object  in  the  intervention  of  the 
curator  was  to  see  that  the  minor  was  not  overreached. 

II.  A  curator  had  the  same  powers  of  administration  as  a 
tutor. 

In  regard  to  actions  brought  against  a  minor  or  other  person 
under  a  curator,  the  rule  was  as  follows : — If  the  minor  was 

'  Quando  iua  bcna  patema  avUaque  nequUia  tua  ditperdii,  liberotque  tuo$  ad  egetta- 
tern  perducxM,  ob  earn  rem  tibi  ex  re  commercioque  itUerdico. 
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present,  he  might  be  sued  with  the  consent  of  his  curator,  or 
the  curator  alone  could  be  sued ;  but  if  the  minor  was  absent, 
the  curator  alone  could  be  sued.     (D.  2Q,  7,  1,  3.) 

III.  In  the  case  of  the  insane,  the  curator,  in  addition  to 
the  administration  of  the  property,  had  the  custody  of  the 
person.     (D.  27,  10,  7.) 

IV.  A  curator  must  provide  a  maintenance,  and,  if  necessary, 
education,  to  a  minor.     (D.  27,  2,  3,  5.) 

B.  Duties  of  a  Minor,  &c.,  to  Curator  are  the  same  as  the 
duties  o{a.pupillu8  to  a  tutor.     (D.  27,  4,  1,  2.) 

Investitive  Facts. 
A.  Modes  of  appointing  Curators. 

I.  Now  a  curator  is  not  gfiven  by  will ;  but  if  given,  is  confirmed  by  decree 
of  the  Praetor  or  president  of  the  province.    (J.  i,  23,  i.) 

This  privilege  dates  as  far  back  at  least  as  a  rescript  of  Marcus  Aurelius.  (D.  27, 
10,  16.)  Justinian  confirmed  this  power,  and  gave  liberty  to  any  parent  to  i^point  a 
curator  to  an  insane  child,  whether  instituting  the  child  as  heir  or  disinheriting  him. 
(C.  1,  4,  27.) 

II.  Legitimi  Curatores. — By  the  law  of  the  XII  Tables,  the 
nearest  agnates  were  tutorea  to  spendthrifts  {prodigi)  and  the 
insane  {furiosi),  Anastasius  included  among  agnates  (for  this 
purpose  as  well  as  inheritance)  emancipated  brothers.  (C.  5, 
70,  5 ;  trip.  Frag.  12,  2.) 

III.  Curators  appointed  by  magistrates  (dativi  curatores). 

The  lea  Plaetoria  seems  to  have  fixed  majority  at  twenty- 
five,  and  permitted  minors  to  apply  to  the  Praetor,  who,  on 
proof  of  their  incapacity  to  manage  their  affairs,  would  give 
them  a  curator.  This  enactment  also  provided  for  the  appoint- 
ment of  tutores  to  spendthrifts  and  the  insane.  Marcus  Anto- 
ninus seems  to  have  made  the  appointment  of  curators  to 
minors  obligatory,  whenever  they  desired  any. 

1.  If  there  were  no  curator  provided  by  will  or  legal  succes- 
sion, a  curator  was  appointed  by  a  magistrate.     (D.  27,  10,  3.) 

2.  Curators  are  given  by  the  same  magistrates  that  give  tutores,    (J.  i 

23,  I.) 

At  Rome  it  is  usually  the  Prefect  of  the  city  or  the  Praetor,  in  the 
provinces  the  presidents,  that  after  inquiry  give  curators.  (J.  i,  23,  3 ; 
G.  I,  198.) 

On  the  same  grounds,  in  the  provinces  too,  the  presidents  are  to  appoint 
curators.    (G.  i,  198.) 

A  son  was  to  be  preferred  to  any  stranger  as  curator  of  an  insane  father  or  mother. 
(D  26,6,12,1;  D.  27,10,4.) 
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3.  A  mother  was  bound  to  apply  for  a  curator  to  an  insane 
child  (furiostis),  but  not  to  a  minor.    (D.  26,  6, 2,  31 ;  C.  6, 31,  6.) 

No  one  could  apply  for  a^  curator  to  a  minor  but  the  minor 
himself  (D.  26,  6,  1,  5),  except  when  the  minor  is  sued,  and 
neglects  or  refuses  to  ask  for  a  curator.  In  this  case  a  curator 
may  be  appointed  on  the  petition  of  the  creditor.    (C.  5,  31,  9.) 

|B.  Security  {satisdatio)  was  required  from  curators  precisely 
as  in  the  case  of  ttUores.  Until  security  wAs  given,  the  curator 
could  not  administer.     (C.  5,  42,  1.) 

Restraints  on  Investitive  Facts  (Excusationes  Curatorum). 

The  office  of  curator,  like  that  of  tutovy  was  compulsory  on 
those  who  were  duly  nominated.  To  compel  the  performance 
of  the  task  was  part  of  the  extraordinary  jurisdiction  of  the 
Praetor.  (D.  26,  7,  1.)  If  after  acting  in  the  administration  a 
curator  withdrew,  he  could  be  removed  with  infamy  (D.  26,  7, 
5,  2),  but  continued  responsible  for  all  loss  resulting  from  his 
refusal.  (D.  26,  7,  17.)  Generally  speaking,  a  curator  could 
claim  the  same  exemption  as  a  tutor.  But  there  were  exemp- 
tions confined  to  curators. 

I.  A  man  that  has  been  tuior*  to  any  one,  cannot  be  forced  to  become 
curator  to  the  same  person  against  his  will.  Nay,  even  although  the  father 
that  appointed  him  tuior  by  will  added  that  he  appointed  him  curator  also, 
yet  he  cannot  be  forced  to  undertake  that  duty  against  his  wilL  This  was 
settled  by  a  rescript  of  the  late  Emperors  Severus  and  Antoninus.  0*  *> 
25,  i8.) 

The  same  Emperors  declared  in  a  rescript  that  a  husband  appointed 
curator  to  a  wife  can  excuse  himself,  even  though  he  concerns  himself  in  her 
afiairs.    (J.  i,  25,  19.) 

Divestitive  Facts  were  the  same  generally  as  in  the  case  of 
tiUela. 

Remedies. 

A.  Remedies  in  respect  of  Bights  and  Duties. 
I.   Duties  of  Curator. 

1.  Actio  utilia  curaUonit  coum,  ' 

This  action  corresponds  to  the  (mMo  tutdae  directa.  It  could  be  brought  only  when 
the  curator  had  ceased  to  hold  office.  (C.  5,  87,  2  ;  C.  5,  87,  U.)  It  provided  the 
same  remedies  as  the  actio  ttUdae,  and  in  the  same  Court.     (D.  27,  3,  82,  6. ) 

2.  Actio  Negotiorum  Oettorum. 

This  action  could  be  brought  during  the  continuance  of  the  curator  in  office,  for 
any  violation  of  his  duty.     (D.  27,  8,  4,  8.) 

Against  heirs  of  curators  the  same  remedies  were  available  as  against  the  heirs  of 
ttUom. 
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II.  Duties  of  minor,  &c.,  to  curator. 

1.  Actio  utilU  contraria  curationU  causa. 

This  was  governed  bj  the  same  rules  as  the  action  of  the  tutor  against  his  pupil 
(D.  27,  4,  1,  2.) 

p.  Remedies  to  Investitive  Facts  were  the  same  as  in  tutda. 

0.  Remedies  to  Divestitive  Facts  were  also  generally  the  same  ;  but  although  a 
pupUliu  could  not  apply  for  the  removal  of  a  tutoTf  a  minor  could. 

Persons  over  the  age  of  puberty  acting  under  the  advice  of  a  family 
council  (ex  consilio  necessariorum\  may  bring  a  charge  against  their  tutores 
on  suspicion.  So  the  late  Emperors  Severus  and  Antoninus  settled  by 
rescript.    (J.  i,  26,  4.) 
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INHERITANCE    AND    LEGACY. 


INHERITANCE. 


First — ^Definition  of  Universal  Succession  and  Inheritance. 

An  "  Inheritance  "  (hereditas)  is  defined  as  a  universal  succes- 
sion to  a  deceased  person.  It  is  necessary,  therefore,  to  deter- 
mine what  is  meant  by  universal  succession. 

The  Institutes,  both  of  Gains  and  Justinian,  distinguish 
between  singular  succession  (acguisitio  singulqrum  rerum)  and 
universal  succession  (acquisitio  per  universitatem).  Examples  of 
singular  succession  fill  Books  I.  and  II.  When  a  person 
acquires  ownership,  usufruct,  servitudes,  emphyteusis,  mort- 
gages, or  acquires  by  contract  rights  in  personam  against 
another,  — in  all  these  ccises  there  is  said  to  be  singular  succes- 
sion. But  when  a  person  became  owner  of  a  freewoman  under 
the  Senatus  Consultum  Claudianum  (p.  24),  or  obtained  potestas 
over  another  by  arrogatio  (p.  59),  he  was  said  to  acquire  ^er 
universitatem.  The  distinction  between  those  cases  is  apparent. 
If  I  acquire  Irom  another  his  house  and  lands,  it  may  be  that  I 
acquire  all  he  has,  but  that  is  an  iirelevant  circumstance;  I 
acquire  it  as  specific  property,  not  as  being  all  that  he  is  owner 
of.  But  a  person  obtaining  ih^  potestas  is  entitled  to  all  the 
property  held  by  the  person  arrogated.  Again,  the  pater- 
familias became  responsible  for  the  debts  of  the  person  arro- 
gated, to  the  extent  of  the  property  acquired  through  the 
arrogation.  Acquisition  per  universitatein  is  thus  much  more 
complex  than  acquisition  of  specific  articles. 


Digiti 


ized  by  Google 


560  INHERITANCE. 

The  distinction  may  be  looked  at  from  another  point  of  view. 
Some  rights  all  men  have,  such  as  the  right  to  life  and  liberty ; 
some  duties  all  men  owe,  as  to  respect  the  life  and  hberty  of 
others.  But  there  are  rights  enjoyed  by  particular  individuals 
only,  and  duties  binding  only  particular  individuals :  such  are 
the  rights  that  a  man  has  in  things  belonging  to  him,  and  the 
duties  he  owes  to  others,  either  by  his  own  promise  or  by  the 
provisions  of  law.  Now,  if  we  take  all  the  rights  and  duties  of 
this  sort  that  a  man  has  at  a  given  moment,  we  may  describe 
them  as  constituting  his  legal  personaUty.  If^  then,  all  these 
rights  and  duties  are  at  one  stroke  transferred  to  another,  there 
is  a  universal  succession.  A  new-comer  steps  into  the  shoes  of 
his  predecessor,  enjoying  the  same  rights  and  duties,  and  may 
be  regarded  as  clothed  with  his  legal  personaUty.  If  to  this 
we  add  that  the  successor  does  not  acquire  these  ricrhta  and 
duties  piecemeal,  that  the  total  is  not  composed  of  addition  of 
parts,  but  that  all  the  rights  and  duties  are  conveyed  as  a 
whole,  at  one  moment,  by  one  act, — we  have  got  as  near 
as  a  general  description  can  go  to  the  notion  of  universal 
succession. 

As  thus  described,  the  notion  of  universal  succession  is  too 
large.  In  no  instance  did  the  whole  legal  personality  of  a  man 
pass  to  another.  Thus,  public  offices  could  not  pass,  and  even 
within  the  circle  of  private  rights  and  duties  many  did  not  pass. 
According  to  the  old  law,  a  usufruct  could  not  pass  in  a  imiver^ 
sal  succession ;  and  we  have  seen  examples,  as  in  cuJsiiptUatiOj 
of  rights  and  duties  so  distinctively  personal  that  they  could  not 
pass  to  another.  Instead  of  saying,  therefore,  all  the  rights 
and  duties  attached  to  a  man  at  a  given  moment  pass  to 
another,  it  is  necessary  to  say,  "  as  many  such  rights  and  duties 
as  the  law  permits  to  be  transferred." 

Before  proceeding  to  the  great  example  of  universal  succes* 
Bion — Inheritance — it  will  be  convenient  to  recount  the  other 
instances  mentioned  in  the  Institutes. 

I.  The  Enslavement  of  Women  by  the  Senatua  Consubum 
Claudianum.  Justinian  mentions  this  as  a  mode  of  imiversal  suc- 
cession. (J.  3, 12, 1 .)  The  master  of  the  slave  with  whom  a  free- 
woman  persisted,  after  repeated  warnings,  in  cohabiting,  could 
become  her  owner.  He  was  thus  a  imiversal  successor.  This 
statute  was  repealed  by  Justinian  (p.  24). 

II.  Arrogatioy  Coemptio  in  tnanurn. 
1.  Succession  to  Rights. 
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There  is  also  another  kind  of  universal  succession,  introduced  neither  by 
the  statute  of  the  XII  Tables  nor  by  the  Praetor's  edict,  but  by  the  law  that 
is  received  by  consent.    (J.  3,  10,  pr. ;  G.  3,  82.) 

If,  for  instance,  2i paterfamilias  gives  himself  in  adoption,  or  if  a  woman 
agrees  to  pass  in  manum^  then  all  their  property,  corporeal  and  incorporeal, 
and  all  debts  due  to  them,  are  acquired  by  the  adopting  father  or  the 
coemptionator — except,  indeed,  those  that  come  to  an  end  because  of  the 
capitis  deminutio;  usufructs,  for  instance,  the  obligation  of  freedmen  to  ser- 
vice contracted  by  oath,  and  all  that  comes  under  a  statutory  proceeding 
{legitimum  judicium),    (G.  3,  83.) 

When,  for  instance,  2^  paterfamilias  gives  himself  to  be  arrogated,  over  all 
his  property,  corporeal  and  incorporeal,  and  over  all  debts  due  to  him,  full 
rights  were  formerly  acquired  by  the  arrogator — except,  indeed,  over  those 
that  come  to  an  end  because  of  the  capitis  deminutio;  obligations  to  service, 
for  instance,  and  his  rights  as  an  agnate.  Use  and  usufruct,  indeed,  were 
formerly  reckoned  with  these  ;  but  a  constitution  of  ours  has  forbidden  them 
to  be  taken  away  by  the  capitis  deminutio  minima,    (J.  3,  10,  i.) 

But  now  all  acquisition  by  arrogatio  has  been  narrowed  down  by  us  to 
limits  like  those  set  to  parents  by  birth.  Nothing,  indeed,  except  the  usu- 
fruct is  acquired  through  th&  filiusfamilias  for  a  father,  either  by  birth  or  by 
adoption,  in  all  property  that  comes  to  the  son  from  without ;  the  ownership 
the  son  keeps  entire.  But  on  the  death  of  the  son  adopted  by  arrogatio^ 
while  still  in  the  household  of  his  adoption,  the  ownership  as  well  passes  to 
his  arrogator^  unless  there  are  still  alive  other  persons  that,  under  our  con- 
stitution, come  in  before  the  father  in  respect  of  property  that  he  cannot 
acquire.    (J.  3, 10,  2.) 

2.  Succeseion  to  Duties. 

(1)  Hereditary  Debts. 

On  the  other  hand,  as  regards  the  debts  of  the  person  given  in  adoption 
or  passing  in  manum,  to  the  coemptionator  or  the  father  by  adoption  per- 
tain all  hereditary  debts.  For  those,  since  the  father  by  adoption  or  the 
coemptionator  is  now  himself  the  deceased's  successor,  and  falls  back  into 
the  position  of  heir,  he  is  directly  liable  at  law  ;  while  the  person  given  in 
adoption,  or  passing  in  manum,  is  freed,  because  he  or  she  ceases  even  to  be 
the  heir.    (G.  3,  84.) 

(2)  Debts  contracted  by  the  person  adopted,  or  womaxi 
married. 

But  for  the  debts  formerly  owed  by  those  persons  on  their  own  account, 
neither  is  the  father  by  adoption  nor  the  coemptionator  liable ;  nor  does  the 
person  given  in  adoption,  or  passing  in  manum^  remain  bound,  for  the 
capitis  deminutio  sets  them  free.  And  yet  against  the  latter  a  utilis  actio  is 
given  by  undoing  the  capitis  deminutio.  If  then  they  do  not  defend  them- 
selves against  this  action,  all  the  goods  that  would  have  been  theirs  if  they 
had  not  placed  themselves  in  subjection  to  another,  the  Praetor  allows  the 
creditors  to  sell.    (G.  3,  84.) 

On  the  other  hand,  for  all  debts  due  by  the  person  given  in  adoption,  the 
arrogator  is  not  strictly  liable  at  law.  But  he  will  be  sued  on  his  son's 
account ;  or  if  he  refuses  to  defend  him,  the  creditors  are  allowed  by  our 
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magistrates  that  have  such  authority,  to  take  possession  of  the  goods  that 
the  son  would  have  had  in  usufruct  as  well  as  in  ownership,  if  he  had  not 
placed  himself  in  subjection  to  another,  and  to  dispose  of  them  in  the  way 
prescribed  by  statute.    (J.  3,  10,  3.) 

JostiniaD  does  not  refer  to  TnanuSf  which  was  extinct  before  his  time. 

Sometimes,  further,  we  hold  by  a  fiction  that  our  opponent  has  not  imder- 
gone  capitis  deminutio.  If,  for  instance,  a  man  or  woman  under  obligation 
to  us  by  contract,  undergoes  this  change  of  status,  a  woman  by  coemption 
a  male  by  arrogatioy  then  by  the  jus  civile  he  or  she  ceases  to  be  in  our  debt, 
and  we  are  not  allowed  to  bring  a  direct  intentio  (statement  of  claim)  that  he 
(or  she)  ought  to  give.  But  that  it  may  not  be  in  the  power  of  such  a  person 
to  mar  our  rights,  a  utili^  actio  against  hini  or  her  has  been  brought  in, 
undoing  the  capitis  deminutio; — an  action,  that  is,  in  which  there  is  a  fiction 
that  he  or  she  has  not  undergone  this  change  of  status.    (G.  4,  38.) 

III. — Addictio  Bonorum  Libertatis  Causa. 

According  to  the  Roman  Law,  all  bequests  and  testamentary 
dispositions  fell  to  the  ground  if  no  one  accepted  the  oflB,ce  of 
heir.  An  insolvent  inheritance  was  very  likely  to  meet  this 
fate,  with  the  result  that  all  the  bequests  of  freedom  became 
void.  To  prevent  this,  an  arrangement  was  introduced  by 
Marcus  Aurelius,  by  which  a  person  having  no  claim  to  the 
inheritance  was  assigned  it  in  default  of  all  heirs,  in  order  that 
the  gifts  of  freedom  might  be  supported.  The  terms  of  the 
rescript  are  given  by  Justinian. 

A  new  case  of  succession  has  been  added  by  a  constitution  of  the  late 
Emperor  Marcus  (Aurelius).  For  if  slaves  that  have  received  freedom  from 
their  master  in  a  will  under  which  no  one  enters  on  the  inheritance,  wish  the 
goods  to  be  adjudged  to  them  in  order  to  preserve  their  freedom,  their 
prayer  is  heard.  This  is  contained  in  a  rescript  of  the  late  Emperor  Marcus 
to  Popilius  Rufus,  worded  as  follows  : — "  If  to  Virg^nius  Valens,  who  by  his 
will  gave,  among  other  things,  freedom  to  certain  slaves,  no  successor  in  case 
of  intestacy  appears,  and  Tiis  goods,  therefore^  ought  to  be  brought  to  sale, 
then  the  magistrate  that  looks  after  the  matter  shall,  on  application,  cany 
out  your  wishes,  so  as  to  protect  the  freedom  of  those  to  whom  freedom  has 
been  left  directly,  as  well  as  of  those  to  whom  it  has  been  left  in  the  form  of 
a  trust.  The  goods  must  therefore  be  adjudged  to  you,  on  your  giving 
security  to  the  creditors  for  payment  of  the  entire  sum  due  to  each.  Those 
then  to  whom  freedom  has  been  directly  given  shall  be  free  just  as  if  the 
inheritance  had  been  entered  on.  Those  figain  that  the  heir  is  asked  to 
manumit  shall  obtain  their  freedom  from  you.  If,  however,  you  wish  the 
goods  to  be  adjudged  to  you  only  on  this  condition,  that  even  slaves  to 
whom  freedom  has  been  given  directly  shall  become  your  freedmen,  then  to 
this  wish  of  yours,  if  the  persons  whose  status  is  in  dispute  consent,  we  grant 
our  authority.  Further,  that  the  profit  from  this  rescript  of  ours  may  not 
be  brought  to  nought  in  another  way  by  the  JiscuSy  that  is,  laying  claim  to 
the  goods ;  those,  too,  that  attend  to  our  affairs,  are  to  know  that  to  any 
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advantage  in  money  freedom  is  to  be  preferred  :  they  must,  therefore, 
gather  in  the  goods  in  such  a  way  as  not  to  impair  the  freedom  of  those  that 
could  have  gained  their  freedom  if  the  inheritance  had  been  entered  on  under 
the  will"    G.  3,  ii,pr— I.) 

One  of  the  slaves  themselves  might  obtain  the  inheritance  on 
the  same  terms.     (C.  7,  2,  15,  pr.) 

This  rescript  comes  to  the  aid  not  only  of  the  grants  of  freedom,  but  of  the 
deceased.  It  saves  their  goods  from  being  taken  possession  of  by  the  credi- 
tors and  sold ;  for  undoubtedly  if  in  such  a  case  the  goods  are  adjudged,  no 
forced  sale  (bonorum  venditio)  follows,  seeing  that  some  one  has  appeared  to 
defend  the  deceased,  and  that  too,  a  fit  person,  who  gives  security  to  the 
creditors  for  the  entire  amount.    (J.  3,  11,  2.) 

In  the  first  place,  then,  this  rescript  applies  whenever  grants  of  freedom 
are  made  by  will.  But  what  if  a  man  dies  intestate  after  making  grants  of 
freedom  by  codicilli,  and  the  inheritance  is  not  entered  on  by  a  successor  in 
case  of  intestacy  ?  The  leniency  shown  by  the  constitution  applies.  Cer- 
tainly, too,  no  one  can  doubt  that  if  the  deceased  made  a  will,  and  gave 
freedom  by  codicilli^  then  the  slaves  can  enjoy  their  freedom.    (J.  3,  1 1,  3.) 

The  constitution  applies,  as  its  very  words  show,  when  no  one  appears  as 
a  successor  in  case  of  intestacy.  As  long,  therefore,  as  it  is  uncertain 
whether  one  will  appear  or  not,  the  constitution  will  not  come  into  force. 
But  as  soon  as  it  is  certain  that  no  one  appears,  the  constitution  will  apply. 

(J.  3,  11,4.) 

If  a  man  that  can  claim  a  full  restoration  of  rights  (restitutio  in  integrum) 
holds  back  from  the  inheritance,  can  the  constitution  come  in  despite 
this?  We  answer  that  the  goods  ought  to  be  assigned.  What,  then,  if, 
after  they  are  assigned,  in  order  to  uphold  the  grants  of  freedom,  the  man  is 
fully  restored  to  his  rights  ?  Assuredly  we  shall  not.  have  to  say  that  the 
freedom  is  to  be  recalled  that  the  slaves  have  once  enjoyed.    0.  3,  n,  5-) 

This  constitution  was  brought  in  to  uphold  grants  of  freedom.  If,  then, 
there  are  none  such,  it  never  comes  into  force.  What,  then,  if  a  master, 
while  alive,  or  in  the  prospect  of  death,  made  grants  of  freedom,  and  with  a 
view  to  avoid  all  question  whether  or  not  this  was  done  to  defraud  creditors, 
the  slaves  wish  the  goods  to  be  adjudged  to  them  ?  is  their  prayer  to  be 
heard  ?  It  is  better  that  they  should  be  heard,  although  the  words  of  the 
constitution  fall  short  of  this.    (J.  3,  1 1,  6.) 

But  as  we  clearly  saw  that  many  such  branches  of  the  subject  were  want- 
ing; in  this  constitution,  we  passed  a  very  full  one,  into  which  cases  of  niany 
kinds  have  been  gathered,  so  as  to  make  the  law  on  this  kind  of  succession 
very  full.  These  cases  any  one  can  learn  by  reading  the  constitution. 
Q'3, 11,7.) 

The  person  that  obtains  this  addictio  is  regarded  as  heir.  He  is  entitled  to  all  the 
property  of  the  deceased,  and  can  bring  all  actions  that  could  be  brought  by  the  deceased. 
(D.  40,  5,  i,  21.)  The  creditors,  whom  he  is  bound  to  pay  in  full,  unless  they  have 
agreed  to  accept  a  composition  (C.  7,  2,  15,  1),  may  sue  him  on  his  promise  (D.  40,  5, 
4,  22),  or,  which  was  more  generally  the  case,  as  if  he  were  their  own  debtor,  by  vtile» 
actiona.     (D.  40,  5,  3.) 

The  security  required  was  the  simple  promise  of  the  person  to  whom  the  inherit- 
ance was  assigned,  or  sureties,  or  pledges.     (D.  40,  5,  4,  8.)    If  sureties  were  given, 
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one  of  the  creditors  was  selected  by  the  judge,  to  whoxh  the  sureties  should  giYe  their 
promise.     (D.  40,  6,  4,  9.) 

In  case  of  competition  among  several  persons  to  obtain  the  inheritance,  they 
that  applied  simultaneously  were  all  chosen  ;  but  if  one  was  prior,  he  was  preferred, 
subject  to  his  giving  the  required  security.  (C.  7,  2,  16,  4.)  If,  after  one  has  been 
been  appointed,  another  springs  up  that  offers  to  give  freedom  to  all  the  slaves,  if  the 
first  applicant  professed  his  ability  to  manumit  only  some,  then  he  is  preferred; 
but  no  applicant  is  admitted  after  a  year.     (C.  7,  2,  15,  5.) 

Justinian  provides  for  another  contingency,  which  one  would  have  thought  could 
scarcely  occur.  Suppose  some  of  the  slaves  object  to  manumission,  are  their  wishes  to 
be  respected,  so  as  to  prevent  the  others  attaining  their  freedom  ?  It  seems  that  the 
burden  of  patronage  was  so  irksome,  that  it  was  sometimes  better  to  be  the  slave  of  one 
man  rather  than  to  be  the  freedman  of  another.  Justinian  decided  that  the  refusal 
of  some  slaves  should  affect  themselves  only,  and  that  the  others  who  desired  freedom 
should  be  allowed  to  enjoy  it     (C.  7,  2,  15,  2.) 

InHERITANOE   {HEREDITAS:  BONORUM  P08SESSI6). 

The  universal  successor  of  a  deceased  person  is  a  heresj 
and  what  he  succeeds  to  is  called  Itereditas.^  The  heir 
steps  into  the  shoes  of  the  deceased,  enjoying  his  rights, 
and  burdened  with  his  responsibilities.  (D.  50,  17,  59.) 
The  terms  hereditaSy  heres,  are  employed  (D.  5,  3,  3;  D.  50, 
16,  130)  when  the  universal  successor  succeeded  in  virtue 
of  his  rights  under  the  jiis  civile;  when,  however,  he  ob- 
tained his  position  in  virtue  of  the  intervention  of  the  Praetor, 
he  was  called  bonorum  possessor  (D.  50,  17,  117),  and  what  he 
succeeded  to  was  called  bona.  (D.  50, 16,  208.)  But  by  which- 
ever title  a  person  became  imiversal  successor,  his  rights  and 
duties  were  the  same,  and  the  diflFerence  in  name,  when  it  occurs, 
indicates  merely  whether  the  title  is  Praetorian  or  derived  &om 
the;u«  civile.    (D.  37,  1,  2 ;  D.  37,  1,  3,  2.) 

We  still  have  fictions  of  the  other  sort  in  certain  formulas.  For  instance : 
when  a  man  has  sought  bonorum  possessio  under  the  edict,  he  proceeds  on 
the  fiction  that  he  is  heir.  Now,  it  is  by  the  Praetorian  law,  not  the  statutory, 
that  he  comes  into  the  place  of  the  deceased.  He  has  npt  therefore  his  direct 
actions,  and  cannot  declare  in  his  intentio  (statement  of  claim)  either  that 
what  was  the  deceased's  is  his,  or  that  what  was  due  to  the  deceased  ought  to 
be  given  him.  By  the  fiction  that  he  is  heir,  therefore,  he  frames  his  inUntio 
after  this  fashion  ;  for  example : — "  Let  there  be  2,  judex.  If  Aulus  Agerius," 
the  plaintiff  himself,  that  is,  "  were  heir  to  Lucius  Titius,  if  then  it  appears  that 
the  farm  in  dispute  ought  to  be  his  ex  jure  Quirt Humi*  &c. :  or  if  the  action 
is  against  a  person,  a  like  fiction  is  set  out  first,  and  then  the  intentio  goes  on  : 
"If,  then,  it  appears  that  Numerius  Negidius  ought  to  gfive  Aulus  Agerius 
ten  thousand  sesterces."    (G.  4,  34.) 

'  Bereditas  nihil  aliud  est  quam  suQcessio  in  univerium  jtu  quod  d^functus  kabmL 
(D.  50,  17,  62.)  Ifereditas  is  nothing  else  than  the  suooesdon  to  the  whole  legal 
position  the  deeeaaed  held. 
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This  form  of  action,  in  which  the  purchase  of  the  goods  proceeds  on  the 
fiction  that  he  is  heir,  is  called  Serviana,    (G.  4,  35.) 

An  inheritance  (AeredttaJ,  h<m/fi)  did  not  necessarily  consiBt  of  corporeal  property  ; 
there  need  not  be  a  single  article ;  what  the  heir  took  was  the  totality  of  rights  and 
dutfes  possessed  by  the  deceased  at  the  time  of  his  death.  (D.  87, 1,  8, 1 ;  D.  5,  3, 
60,  pr.) 

For  convenience,  both  the  '  Aetvt '  and  '  honorum  fosMttor '  will  be  called  '  heir,'  and 
'A«reiitta«'and  *hona*  'inheritance.' 

Second — ^Rights  and  Duties  of  the  Heir. 

In  the  Hindoo  Law,  which  presents  many  points  of  resemblance 
to  the  early  Roman  Law,  "inheritance"  is  inextricably  mixed 
up  with  religious  theories  and  observances.  The  heir  is  the 
person  whose  duty  it  is  to  perform  the  sacred  rites  to  the  de- 
cectsed,  and  the  person  whose  duty  it  is  to  do  so  is  heir.  There 
is  perhaps  plausible  groimd  for  the  theory  that  connects  this 
system  of  law  with  ancestral  worship.  An  opinion  has  been 
widely  spread  among  races  of  low  culture,  that  everything  in 
nature  has  a  double  or  shadow  of  itself;  that  the  warrior  has  a 
spirit,  and  so  likewise  his  dog,  and  his  wives,  and  slaves,  and  his 
weapons  of  war,  and  implements  of  domestic  comfort.  If  he 
dies,  his  spirit  goes  about  disconsolate,  imless  it  is  provided  with 
ghostly  food,  and  surrounded  by  ghostly  attendants.  In  this 
way  is  explained  the  origin  of  sacrifices  of  food,  weapons  of  war, 
trusted  slaves  and  wives,  on  the  death  of  important  persons. 
The  destruction  of  these  was  the  means  of  setting  their  shadows 
or  ghosts  free,  and  thus  enabling  them  to  reimite  with  the 
ghost  of  their  departed  master.  At  all  events,  there  can  be 
little  doubt  that  the  rites  performed  by  the  heir  were  supposed 
to  be  in  some  way  or  other  essential  to  the  comfort  of  the  de- 
ceased. The  property  that  the  heir  obtained  was  necessary  to 
enable  him  to  perform  the  sacrifices  required  for  the  comfort  of 
his  ancestor's  souL 

Where  such  a  state  of  belief  prevailed,  the  anxiety  was 
naturally  great  to  have  an  heir.  The  man  for  whom  no  rites 
wertj  performed  was  a  miserable  outcast  in  the  ghostly  world, 
wandering  about  naked  and  disconsolate.  To  avert  this 
calamity,  men  naturally  desired  to  leave  children  behind  them, 
who,  and  whose  children  and  more  remote  descendants,  should 
keep  alive  the  fire  on  the  family  altar,  and  present  the  offerings 
so  necessary  to  the  happiness  of  their  ancestor.  Moreover, 
there  was  another  side  to  the  picture.  The  dead  had  need  of 
the  living,  but  so  also  the  living  had  need  of  the  dead.    The 
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spirits  of  the  departed  were  not  mere  empty  voices ;  they 
retained  power  to  injure,  and  could  blast  those  that  neglected 
to  pay  them  their  dues.  Thus  was  the  family  tied  together, 
the  old  generations  with  the  new,  in  a  bond  of  reciprocal 
services.  Nor,  if  an  ancestor  were  neglected,  had  his  family 
alone  to  rue  the  impiety,  for  his  mahgnant  influence  might  be 
exerted  against  the  State,  if  it  suffered  the  family  to  do  wrong. 
Hence  the  perpetuation  of  the  family  and  its  sacred  rites  was  a 
matter  of  national  importance. 

This  theory  would  enable  us  to  understand  some  of  the  most 
singular  and  apparently  arbitrary  points  of  the  early  Roman 
Law  of  inheritance.  .But  the  characteristic  of  Roman  Law,  as 
it  has  come  down  to  us,  is,  that  it  is  emphatically,  as  contradis- 
tinguished from  Hindoo  Law,  a  purely  secular  system.  If  it 
ever  was  steeped  as  deeply  in  religion  as  the  Hindoo  Law,  it 
had  at  an  early  date  relegated  the  religious  element  to  the 
domain  of  moral  duties,  or  to  the  care  of  the  Pontifex  Maximus. 
Still  there  are  traces  in  the  authorities  of  an  extinct,  but  once 
vital,  sacerdotal  element.  As  a  general  rule,  no  person  could 
acquire  by  usucapio  unless  he  were  a  bonajide  possessor;  but  to 
this  "  inheritance  "  formed  an  exception.  A  thief  could  acquire 
the  ownership  of  an  inheritance  after  possession  for  a  single 
year.  Gains  explains  that  the  reason  for  this  strange  sanction 
of  lawlessness  was  the  great  desire  of  the  ancients  to  have 
vacant  inheritances  filled  up,  in  order  that  there  might  be  some 
to  perform  the  sacred  rites,  which  were  specially  called  for  at  the 
time  of  death.     (G.  2,  55.) 

On  the  other  hand,  again,  one  is  sometimes  allowed  to  take  possession  of 
what  is  another's,  and  to  acquire  it  by  use ;  and  yet  it  is  held  there  is  no 
theft,  as  in  the  case  of  things  belonging  to  an  inheritance  of  which  the 
(necessary)  heir  has  not  yet  obtained  possession.    (G.  3,  201.) 

Cicero  carries  us  further  back.  He  says  (De  Leg.  ii.  19, 
47-49)  that  he  has  often  heard  the  son  of  PuUius  Scaevola 
repeat  from  his  father  that  no  man  could  be  a  good  Pontifex 
Maximus  who  did  not  know  the  jm  civile.  Cicero,  in  showing 
the  limits  of  this  proposition,  refers  to  the  jurisdiction  con- 
cerning the  sacred  rites  (sacra)  to  be  performed  on  one's  decease. 
The  maxim  of  the  XII  Tables  setting  up  as  an  object  the  per- 
petuation of  the  family  worship  {perpetua  sacra  sunlo\  was 
applied  by  the  Pontifex.  It  was  his  duty  to  see  that  the 
religious  observances  were  duly  performed.  That  burden  fell 
upon  the  heir  in  the  first  instance.     But  this  was  merely  a  duty 


Digiti 


ized  by  Google 


RIGHTS  AND  DUTIES  OF  THE  HEIR.  567 

to  be  executed  after  his  accession,  under  the  supervision  of  the 
Pontifex  Maximus ;  it  had  nothing  to  do  with  his  title  as  heir, 
and  did  not  influence  his  appointment.  Still  the  connection  is 
one  that  deserves  to  be  remembered. 

In  considering  the  duties  of  the  heir,  an  important  line  is  to 
be  drawn  between  his  position  before  and  after  Justinian.  The 
legislation  of  Justinian  forms  the  transition  between  the  ancient 
heir  and  the  modem  executors  or  administrators. 

A.  Rights  op  the  Heir. 

Generally,  the  heir  succeeded  to  all  the  rights  (whether  jus 
in  rem  or  jus  in  personam)  of  the  deceased.  (D.  29,  2,  37  ;  D.  5, 
3,  18, 2 ;  D.  5, 3, 19.)  The  exceptions  have  been  already  noticed 
in  detail. 

B.  Duties  of  the  Heir  prior  to  Justinian. 

The  duties  of  the  heir  fall  into  two  daeseB ;  (1)  those  imposed  upon  him  as  a 
tmiversal  successor  (in  universum  jua)  of  the  deceased ;  and  (2)  those  imposed  on 
him  by  the  deceased,  either  in  a  will,  or,  in  later  times,  in  codiciUi.  There  were 
important  differences  between  wills  and  codicUUy  but  it  will  be  convenient  at  present 
to  disregard  these,  and  to  speak  of  all  creditors,  whether  under  a  will  or  codidUiy 
as  legatees. 

I.  Duties  of  the  Heir  to  the  Creditors  of  the  Deceased. 

We  have  already  seen  in  detail  for    what  debts   of  the 
deceased  the  heir  was  liable.     The  chief  exception  was  in  the, 
case  of  penal  actions.     (D.  35,  2,  32,  pr.)     (Pp.  11,  182.) 

The  heir  was  bound  to  pay  all  the  debts  of  the  de- 
ceased, EVEN  IF  HE  OBTAINED  NO  PROPERTY  FROM  HIM  WlEAT- 
EVER.    (D.  37,  1,  3,  pr.) 

This  was  one  of  the  obligations  that  were  said  to  arise  quasi 
ex  contractu. 

The  rule  of  law  is  the  same  in  the  case  of  an  heir  that  has  come  under 
an  obligation  to  his  co-heir  in  a  proceeding  families  erciscundae  on  those 
grounds.    (J.  3,  27,  4.) 

The  heir,  too,  is  understood  to  be  under  an  obligation  on  account  of  the 
legacies,  but  not  properly  by  contract ;  for  the  legatee  cannot  properly  be 
said  to  have  carried  on  any  business  affairs  either  with  the  heir  or  with  the 
deceased.  But  because  the  heir  is  not  bound  ex  maleficio^  he  is  understood 
to  owe  the  legacy  by  a  quasi-contract.     (J.  3,  27,  5.) 

CoiVi''ra/0.— WTien  a  creditor  became  heir  to  his  debtor,  or 
a  debtor  to  his  creditor,  the  two  opposite  characters  of  debtor 
and  creditor  were  united  in  the  same  person,  and  the  obli- 
gation was  necessarily  extinguished.     A    person  cannot  be 
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debtor  to  himself  or  creditor  to  himself.  In  t^  way  an  obli- 
gation might  be  put  an  end  to,  and  accordingly  confusio  is  gener- 
ally enumerated  as  a  mode  of  extinguishing  obligations.  It  will 
be  seen  presently  that,  owing  to  the  changes  introduced  by 
Justinian,  confiisio  as  a  divestitive  fact  practically  ceased  to 
exist. 

Separatio  BONOBUM.^hi  order  to  understand  the  Roman  law 
of  inheritance,  it  is  necessary  never  for  one  moment  to  lose 
sight  of  the  fact,  that  until  the  introduction  of  inventories  by 
Justinian,  from  the  very  earUest  times,  THE  HEIB  WAS  BOUND 
TO  PAY  ALL  THE  DEBTS  OP  THE  DECEASED,  EVEN  IF  HE  OBTAINED 
NO  PROPERTY  FROM  HIM   WHATEVER.      (D.  37,   1,  3,   pr.)      K  the 

debts  exceeded  the  value  of  the  property  left  to  the  heir — 
in  other  words,  if  the  deceased  died  insolvent — ^the  inheritance 
was  said  to  be  damnoscu  In  a  few  instances,  however,  eveu 
prior  to  Justinian,  the  Praetor  allowed  the  estates  of  the  heir 
and  the  deceased  to  be  treated  as  separate.  This  was  called 
the  separatio  bonorum.     (D.  42,  6,  1,  pr.) 

1.  When  the  inheritance  is  solvent,  and  the  heir  insolvent, 
the  creditors  of  the  deceased  on  petition  will  obtain  a  separa- 
tion of  the  property  of  the  deceased  from  that  of  the  heir,  so 
that  the  creditors  of  the  heir  cannot  recover  any  of  the  pro- 
perty inherited  from  the  deceased  until  the  creditors  of  the 
deceased  are  paid  in  full.     (D.  46,  2,  1,  1.) 

The  creditors  that  obtain  a  separatio  are  paid  in  fiill  out  of 
the  effects  of  the  deceased,  even  in  preference  to  those  to 
whom  the  heir  has  pledged  property  belonging  to  the  deceased. 
(D.  42,  6,  1,  3.)  But  if  they  have  once  elected  to  separate  the 
goods  of  the  deceased,  they  cannot,  if  there  is  a  deficiency, 
claim  the  balance  of  their  debts  from  the  heir.  (D.  42,  6,  5.) 
They  may,  however,  if  they  prove  unavoidable  ignorance,  have 
the  separatio  rescinded.     (D.  42,  6,  1,  17.) 

When  the  inheritance  is  insolvent,  and  the  heir  solvent,  but 
the  two  together  a^re  insolvent,  the  creditors  of  the  heir  cannot 
have  a  separation.  A  debtor  by  contracting  new  debts  can 
always  diminish  the  property  divisible  among  creditors,  and  a 
debtor  who  to  disappoint  his  creditors  accepts  a  bm-dened 
inheritance,  does  no  more.     (D.  42,  6,  1,  2 ;  D.  42,  6,  1,  5.) 

Suppose,  again,  the  inheritance  is  solvent,  the  heir  is  insol- 
vent and  dies,  or,  if  not  insolvent,  leaves  enough  to  pay  his 
creditors,  but  not  his  legatees.  Can  the  legatees  of  the  first 
inheritance  demand  a  separation  ?    As  against  the  creditors  of 
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the  first  inheritance  they  cannot,  but  after  these  are  satisfied  in 
full,  they  may,  apparently,  against  the  creditors  of  the  heir 
(D.  42,  6,  6),  and  at  all  events  against  his  legatees.  (C.  7, 
72,  1.) 

Illustrations. 

A  boy  (Gains)  under  the  age  of  puberty  is  heir  to  his  father  (Tlthis),  and  dies 
before  reaching  puberty.  Maevius  is  the  heir  substituted  for  him  in  this  event. 
Maevius  is  insolvent.  The  creditors  of  Titius,  and  even  of  Gains,  can  daim  a 
separation  against  the  creditors  of  Maevius.     (D.  42,  6,  1,  7.) 

An  inheritance  is  left  by  Sempronius  to  Attius,  and  if  Attius  fails  to  take,  then  to 
Julius ;  and  if  Julius  fails,  then  to  Maevius.  Maevius  becomes  heir,  and  is  insolvent. 
The  creditors  of  Attius  and  Julius  can  claim  a  separation  as  against  the  creditors  of 
Maevius.  Suppose  Attius  were  insolvent,  the  creditors  of  Julius  cannot  claim  a 
separation  as  against  the  creditors  of  Attius.     (D.  46,  2, 1,  8.) 

2.  When  the  heir  of  an  insolvent  inheritance  is  a  slave  who 
obtains  his  fireedom  and  the  inheritance  from  the  deceased,  he 
may  obtain  a  separation  of  the  property  that  he  acquires  after 
the  testator's  decease,  and  he  is  allowed  also  to  claim  as  a 
creditor  on  the  estate  of  the  deceased,  if  any  sums  were  due  to 
him  by  his  master  (of  course  only  as  naturalia  debitd).  (D.  42, 
6,  1,  18.) 

II.  Duties  of  the  Heir  to  Legatees. 

The  HEIR  IS  BOUND  TO  PAY  ALL  LEGACIES  AND  Jideicommissa 
SO  FAR  AS  THE  PROPERTY  THAT  DESCENDS  TO  HTM  GOES,  BUT  NOT 
FURTHER. 

In  the  old  times  a  man  might  lawfully  spend  his  whole  patrimony  in 
legacies  and  grants  of  freedom,  and  leave  nothing  to  the  heir  except  an 
empty  name.  This  seemed  to  be  allowed  by  the  statute  of  the.XII  Tables, 
which  provided  that  the  directions  of  a  testator  as  to  his  property  should  be 
held  binding,  in  these  words : — "  As  the  legacies  of  what  is  his  are,  so  let 
the  law  be  {ufi  legassit  suae  rei,  itajus  esio)P  The  result  of  this  authorisa- 
tion was  that  the  heirs  named  in  the  will  held  back  from  the  inheritance  ; 
and  so  many  men  died  intestate.    (G.  2,  224.) 

If  the  heir  named  did  not  accept  the  inheritance,  the  will 
was  void,  the  legacies  and  bequests  of  freedom  fell  to  the  groimd, 
and  the  wishes  of  the  testator  were  entirely  frustrated.  It 
was  thus  even  more  for  the  sake  of  the  testator  than  of  the 
heir  that  a  series  of  enactments  was  passed,  having  for  their 
object  to  insure  a  substantial  interest  in  the  property  to  the 
heirs,  and  thus  to  induce  them  to  enter  and  give  effect  to  the 
testator's  dispositions. 

1.  Lex  Furia  (b.C.  183). 

The  /ex  Furia,  therefore,  was  passed,  by  which  no  one,  with  certain 
exceptions,  was  allowed  to  take  more  than  a  thousand  asses  as  legacies  or 
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gifts  in  prospect  of  death.  But  this  statute,  too,  foiled  to  effect  what  it 
wished.  A  man,  for  instance,  that  had  a  patrimony  of  five  thousand  ass^s^ 
could  bequeath  one  thousand  to  each  of  five  persons,  and  so  spend  the  whole 
of  the  patrimony.    (G.  2,  225.) 

2.  Lex  Voconia,  —  According  to  Theophilue,  this  was  a 
pUbiacitum  carried  by  Quintus  Voconius  Saxa,  Tribune  of  the 
Plebs.    Supposed  date,  B.C.  169  or  160. 

The  lex  Voconia  was  therefore  passed  at  a  later  time,  which  provided  that 
no  one  could  lawfully  take  more,  as  legacies  or  gifts  in  prospect  of  death, 
than  the  heirs  took.  Under  this  statute,  plainly,  in  any  case  the  heirs  would 
have  something.  But  yet  a  little  defect  sprang  up ;  for  by  dividing  his 
patrimony  among  many  legatees,  the  testator  could  leave  so  little  to  the 
heir  that  it  was  not  for  the  heir's  advantage  to  undertake,  for  the  sake  of 
this  gain,  the  burden  of  the  whole  inheritance.    (G.  2,  226.) 

3.  Lex  FalcicUa,  carried  by  Publius  Falcidius,  Tribune  of  the 
Plebs,  under  Augustus,  B.O.  39. 

The  /ex  Falcidia  therefore  was  passed,  which  provided  that  no  one  might 
lawfully  bequeath  more  than  three-fourths  of  his  property.  Necessarily,  then, 
the  heir  would  have  one-fourth  of  the  inheritance.  This  is  the  law  now  in 
use.    (G.  2,  227.) 

In  grants  of  freedom  too,  excessive  licence  was  restrained  by  the  lex 
Furia  Caninia^  as  we  related  in  the  first  book  of  these  Conmientaries.  (G. 
2,  228.) 

We  have  still  to  look  narrowly  at  the  lex  Falcidia,  the  latest  placing  a 
limit  on  legacies.  In  old  times,  indeed,  by  the  statute  of  the  XII  Tables, 
the  power  of  leaving  legacies  was  unrestrained,  so  that  a  man  might  lawftilly 
spend  his  whole  patrimony  in  legacies,  since  that  statute  had  this  provision, 
"  As  the  legacies  of  what  is  his  are,  so  let  the  law  be."  But  it  seemed  best 
to  narrow  this  licence  in  leaving  legacies.  Such  provisions  were  made  in 
the  interest  of  the  testators  themselves,  for  often  men  died  intestate  because 
the  heirs  named  in  the  will  refused  to  enter  on  inheritances  from  which  they 
would  have  no  g^in,  or  a  very  trifling  gain.  To  remedy  this,  then,  both  the 
lex  Furia  and  the  lex  Voconia  were  passed ;  but  neither  of  these  seemed 
able  to  accomplish  its  aim.  Last  of  all,  therefore,  the  lex  Falcidia  was 
passed,  which  provides  that  no  one  can  lawfully  leave  more  than  three- 
fourths  of  all  his  goods  in  legacies.  Thus  whether  one  heir  or  several  heirs 
be  appointed,  he  or  they  must  have  left  them  one-fourth  part    (J.  2,  22,  pr.) 

Exceptions, — The  statute  did  not  apply  in  the  following  cases : 
1.  To  the  will  of  a  soldier  made  while  on  service,  but  it  did 
apply  to  the  will  of  a  veteran.    (D.  35,  2,  40.) 

While  yet  a  civilian,  a  man  makes  a  will.  Afterwards,  when  a  soldier  on  service, 
he  adds  codiciUi.  The  Fdlcidian  Law  does  not  apply  to  the  property  disposed  of  by 
the  eodiciUtf  but  it  does  to  the  property  disposed  of  by  the  wiU.     (D.  85,  2,  96.) 

A  soldier  on  service  makes  a  will,  and  after  leaving  the  service,  codicUU,  The 
Falcidian  Law  applies  to  the  codlciUi,  but  not  to  the  will ;  in  other  words,  the  heir 
will  retain  one-fomiJi  of  the  proi)erty  disposed  of  by  the  codiciUi,  but  not  neoesBarily 
any  of  that  dealt  with  by  the  will     (D.  29, 1, 17,  4.) 
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2.  To  a  legacy  of  a  debt  to  a  creditor.  I£  however,  more  is 
left  to  the  creditor  than  the  testator  really  owes  him,  the 
excess,  but  the  excess  alone,  is  liable  to  be  reduced  for  the 
Falcidian  fourth  {Falcidia  quarto).  (D.  35,  2,  14,  1;  D.  35, 
2,  5.) 

3.  If  a  slave  is  bequeathed  on  trust  to  be  manumitted,  and 
nothing  is  left  to  the  legatee  out  of  which  the  fourth  could  be 
paid,  the  lea  Falcidia  does  not  apply  (D.  35,  2,  33) ;  but  if  any 
other  property  is  given  to  the  legatee,  his  legacy  is  regarded 
as  including  the  value  of  the  slave,  for  the  purpose  of  the 
Falcidian  foiurth.     (D.  35,  2,  35.) 

With  these  exceptions,  the  Falcidian  Law  appUed  to  every 
sort  of  valuable  right,  and  against  every  kind  of  legacy  or  gift 
morHs  causa.  (Paul,  Sent.  3,  8, 1 ;  C.  6,  50,  5 ;  D.  35,  2,  1,  7 ;  D. 
35,2,89;  D.  35,  2,  26,  1.) 

The  mode  of  valuation. — ^As  the  Falcidian  law  required  a  clear 
fourth  of  the  inheritance  to  be  reserved  for  the  heir,  four 
points  required  to  be  settled — (1)  What  was  a  clear  fourth? 
(2)  How  was  the  property  valued  ?  (3)  How  were  the  legacies 
valued?  and  (4)  At  what  moment  was  the  valuation  taken 
from? 

1.  What  was  a  clear  fourth  ? 

In  taking  an  account  of  the  property,  as  required  by  the  lex  Falcidia,  all 
debts  are  first  deducted,  and  also  the  funeral  expenses,  and  the  prices  of  the 
slaves  that  are  manumitted.  Next,  as  regards  the  remainder,  the  account  is 
so  handled  as  that  under  it  a  fourth  part  shall  remain  with  the  heirs,  and 
three-fourths  be  divided  among  the  legatees,  each  receiving  a  proportionate 
part,  according  to  the  legacy  left  him.  Suppose,  for  instance,  that  400  aurei 
were  left  in  legacies,  and  that  the  whole  patrimony  from  which  the  legacies 
ought  to  be  drawn  amounts  to  only  400  aurei,  then  a  fourth  must  be  sub- 
tracted from  the  share  of  each  legatee.  Suppose,  again,  that  350  aurei  were 
left  in  legacies,  then  an  eighth  ought  to  be  subtracted.  Lastly,  suppose  the 
testator  left  500  aurei  in  legacies,  then  to  start  with  a  fifth,  and  next  ^  fourth 
ought  to  be  subtracted ;  for  we  must  first  subtract  all  that  is  in  excess  of 
the  goods,  and  next,  that  part  of  the  goods  that  ought  to  remain  with  the 
heir.     (J.  2,  22,  3.) 

The  deductions  embrace— (1.)  Funeral  expenses  (D.  35,  2,  6),  but  not  the  expense  of 
a  tombstone.     (D.  85,  2,  1, 19.) 

(2.)  Debts  due  by  deceased,  including  what  the  deceased  owed  the  heir.  (D.  85,  2, 
87,  2.) 

An  insolvent  testator  has  made  legacies.  The  heir  compounds  with  the  creditors, 
by  which  he  gets  something  for  himsell  The  legatees  cannot  claim  any  portion  of 
this  surplus,  because  the  heir  has  got  it  not  qua  heir,  but  in  virtue  of  the  composition. 
(D.  35,  2,  8,  1.) 

The  testator  Tltios  along  with  Grains  is  jointly  bound  for  10  aurei.  How  much 
of  this  is  to  be  debited  to  Titius  ?    If  Titius  and  Gaius  are  partners,  then  the  share  of 
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each  is  certain ;  but  if  not,  you  must  wait  the  event,  for  Gains  may  be  able  to  pay 
nothing  or  he  may  pay  alL     (D.  85,  2,  62.) 

(3.)  The  value  of  slaves  manumitted  at  once  or  at  a  certain  future  day  is  not 
reckoned,  but  if  the  manumission  depends  on  a  future  and  uncertain  event,  the  value 
is  taken  in  the  same  way  as  that  of  other  conditional  obligations,  according  to  the 
rules  to  be  presently  explained.     (D.  85,  2,  86,  2  ;  I>.  85,  2,  87. ) 

(4.)  Legacies  for  permanent  additions  to  temples  or  churches  {dona  deorum).  (Paul, 
Sent.  4,  8,  8.) 

(5.)  The  expenses  of  selling  the  property.     (D.  85,  2,  72.) 

2.  The  property  must  be  valued  at  its  actual  and  present 
worth  (D.  35,  2,  42 ;  D.  35,  2,  62,  1),  and  could  not  be  taken 
at  any  arbitrary  figure  named  by  the  testator.  (D.  35,  2, 
15,  8.)  The  standard  of  value  was  what  the  thing  would 
fetch  in  the  market,  not  what  a  person  who  had  a  special  liking 
for  it  might  give.  (D.  35,  2,  63,  pr.)  If  the  heir  sells  at  a  figure 
above  or  below  the  true  market  value,  it  is  the  latter,  and  not 
the  price  he  gets,  that  is  taken  into  account.     (D.  35,  2,  3.) 

Conditional  obKgations  were  the  most  difficult  to  appraise. 
One  method  was  to  fix  the  value  at  what  the  conditional 
obligation  would  fetch  if  sold  simply  as  a  chance.  But  the 
better  way  was  to  treat  it  either  as  unconditional  or  as  having 
failed.  If  the  promise  was  taken  as  unconditional,  its  value 
was  added  to  the  inheritance,  and  the  heir  stipulated  with  the 
legatee  for  the  return  of  a  proportion,  if  afterwards  it  turned 
out  that  the  condition  failed,  and  that  nothing  was  due.  If 
the  promise  was  taken  as  having  failed,  the  heir  by  stipula- 
tion promised  to  pay  the  legatee  his  due  proportion,  if  after- 
wards the  conditions  were  fulfilled  and  the  money  was  paid. 
(D.  35,  2,  73,  1.) 

3.  Valuation  of  the  legacies. 

In  order  to  estimate  how  much  was  due  to  the  heir,  it  was 
essential  to  arrive  at  the  amoimt  or  value  of  the  legacy.  In  a 
few  cases  this  presented  some  difficulty. 

(1.)  A  testator  bequeaths  land  belonging  to  another.  The 
heir  buys  it  at  an  excessive  price.  For  the  purpose  of  the 
Falcidian  fourth,  he  cannot  value  the  legacy  at  the  price  he 
paid,  but  only  at  a  fair  price.     (D.  35,  2,  61.) 

(2.)  In  a  suit  for  a  legacy,  the  oath  of  the  legatee  as  to  its 
value  is  made.  Not  that  which  is  penal,  but  the  real  value  is 
reckoned  for  the  Falcidian  fourth.     (D.  35,  2,  60,  1.) 

(3.)  In  conditional  legacies,  the  mode  approved  by  Paul  was 
mutual  guarantees,  and  not  the  price  that  the  conditional 
legacy  might  fetch    if   sold.      This  has  been    explained  in 
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reference  to  the  valuation  of  conditional  obligations  forming 
part  of  the  inheritance.     (D.  35,  2,  45,  1.) 

(4.)  Legacy  from  a  future  day  (ex  die  relictum).  A  deduction 
is  made  in  respect  of  the  advantages  enjoyed  before  the  time 
arrives  from  the  use  of  the  thing  by  the  heir.     (D.  35,  2,  73,  4.) 

(5.)  A  perpetual  annuity.  The  value  is  the  principal  that, 
with  interest  at  4  per  cent.,  would  yield  the  annual  sum. 
(D.  35,  2,  3,  2.) 

(6.)  Annuity  for  life.  iEmilius  Macer  gives  the  following 
table  for  the  valuation  of  Kfe  annuities.  The  rule  was  to 
multiply  the  annual  allowance  by  the  probable  number  of  years 
that  the  annuitant  would  live,  and  the  quotient  is  the  value  of 
the  legacy.    (D.  35,  2,  68.) 

Annuity  Tablb  of  ^miliub  Maoeb. 
From    0  to  20  yean  the  duration  of  life  is  taken  at  80  years. 
»,      20  „  26  „  „  28     „ 

».      25  „  80  „  „  25     „ 

»,      80  „  85  „  „  22     „ 

M      85  „  40  „  „  20     „ 

n      40  „  50  (59  less  the  actual  age  of  annuitant). 

,t      50  „  65  years  the  duration  of  life  is  taken  at    9  years. 
»      55  „  60  „  „  7     „ 

„      60  onwards,  „  »  5     „ 

4.  Time  of  the  Valuation. 

The  amount  of  the  patrimony  to  which  an  account  under  the  iex  Falcidia 
applies,  is  the  amount  when  the  testator  died.  If,  therefore,  he  had,  for 
instance,  a  patrimony  of  looaurei^  and  left  in  legacies  looaurei^  the  legatees 
profit  nothing  by  the  fact  that  before  the  inheritance  is  entered  on  so  great 
an  addition  has  been  made  to  it  by  means  of  the '  slaves,  or  by  the  birth 
of  children  to  the  female  slaves  belonging  to  the  inheritance,  or  by  the  in- 
crease of  the  cattle,  that  after  spending  loo  aurei  in  paying  the  legacies,  the 
heir  will  have  a  fourth  of  the  inheritance :  but  it  is  necessary  none  the  less  to 
subtract  one-fourth  from  the  legacies.  If,  on  the  contrary',  he  left  seventy- 
five  aurei  in  legacies,  and  before  the  inheritance  is  entered  on  the  goods  are 
lessened,  by  fire,  it  may  be,  or  by  shipwrecks,  or  by  the  death  of  slaves,  so  that 
the  substance  that  is  left  is  not  more  than  seventy-five  aurei^  or  perhaps  even 
less,  still  the  legacies  are  due  entire.  But  this  brings  no  loss  on  the  heir,  for 
he  is  free  not  to  enter  on  the  inheritance.  The  legatees  then  must  in  con- 
sequence agree  with  the  heir  for  some  part ;  since  otherwise  the  will  may 
be  abandoned  and  they  obtain  nothing.    (J.  2,  22,  2.) 

The  usual  course  was  to  appoint  an  arbiter  to  value  the  property.  This  valuation 
might  be  had  at  the  instance  of  the  smallest  legatee,  but  it  did  not  bind  the  rest. 
Usually,  however,  the  heir  gave  notice  to  the  legatees  to  appear  before  the  arbiter,  and 
generally  also  to  the  creditors  to  prove  their  debts.  If  the  heir  offers  what  appears  to 
be  the  dear  balance,  the  legatees  must  promise  by  stipulation  to  return  any  excess 
tbftt  they  may  eventually  he  shown  to  have  received.    (D.  85,  8, 1,  6.)   It  was  entirely 
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for  Uie  arbiter  to  determine  wli&t  acooonts  he  would  require  to  be  produced,  and 
generally  what  proof  he  might  deem  neoeasaiy  or  sufficient.     (D.  35»  2,  95,  2.) 

0.  Duties  op  the  Heib  after  the  Introduction  op 
Inventories. 

The  liability  of  the  heir  to  pay  all  the  debts  of  his  ancestors, 
even  when  nothing  was  left  to  enable  him  to  do  it,  was  not  an 
essential  constituent  of  universal  succession.  In  arrogatio,  for 
example,  the  new  paterfamilias,  although  a  universal  successor, 
was  not  by  the  civil  law  responsible  for  any  debts  of  the  person 
arrogated,  and  even  under  the  Praetor's  edict  was  never 
obliged  to  pay  more  than  he  acquired  through  the  son. 

But  this  Uability  was  an  essential  part  of  the  law  of  inherit- 
ance from  the  earliest  period.  The  principle,  indeed,  was  never 
touched  until  the  changes  introduced  by  Justinian. 

We  must  know,  however,  that  the  late  Emperor  Hadrian  allowed  a  man, 
although  over  five-and-twenty,  to  renounce  an  inheritance  on  which  he  had 
actually  entered,  because  a  huge  debt  came  to  light,  that  at  the  time  he  entered 
was  unknown.  This  the  late  Emperor  Ijadrian  granted  as  a  special  favour 
to  one.  The  late  Emperor  Gordian,  however,  afterwards  extended  this  to  all 
soldiers,  but  to  them  only.  But  our  goodness  has  granted  this  favour  to  all 
the  subjects  of  our  empire  alike,  and  has  written  a  constitution  at  once 
perfectly  fair  and  noble.  If  its  tenor  be  observed,  men  may  lawfully  enter 
on  an  inheritance,  and  yet  be  liable  only  to  the  value  of  the  goods  as  they 
actually  turn  out  In  such  a  case,  then,  they  need  not  call  in  the  aid  of 
deliberation,  unless  they  neglect  to  observe  our  constitution,  and  think  they 
must  deliberate,  and  so  prefer  to  take  on  their  shoulders  the  ancient  burden 
of  entry.    (J.  2,  19,  6.) 

The  principle  upon  which  Hadrian  and  Gordian  proceeded 
was  to  rescind  the  acceptance  of  the  inheritance  and  relieve  the 
heir  from  his  position  altogether.  Justinian  made  a  far  deeper 
change.  He  conceived  the  plan  of  retaining  the  heir,  by  depart- 
ing from  the  ancient  rule  that  the  heir  was  answerable  for  all 
the  debts  of  the  deceased.  This  was  to  break  up  an  association 
of  ideas  rivetted  by  the  practice  of  a  thousand  years.  The  ideas 
of  an  heir  and  of  unlimited  liability  were  indissolubly  asso- 
ciated for  ages.  It  was  a  bold  and  successfiil  stroke  to  convert 
the  heir  into  a  mere  official,  designated  by  the  deceased  for  the 
purpose  of  winding  up  his  affairs  and  distributing  his  property. 
The  heir  was  now  a  mere  executor,  with  the  privilege  of  being 
residuary  legatee,  and,  if  the  testator  did  not  forbid  it,  of 
retaining  the  Falcidian  fourth. 

Justinian  makes  two  classes  of  heirs,  those  that  do  not, 
and  those  that  do,  make  an  inventory,     Those  that  do  not 
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make  an  inventory  are  in  a  worse  position  than  the  heir  by  the 
old  law.  They  are  liable  for  all  the  debts  of  the  deceased  (C. 
6,  30,  22,  1),  and  are  heirs,  in  the  old  sense,  to  all  intents  and 
purposes.  (C.  6,  30,  22,  12.)  And  not  only  so,  but  they  are 
deprived  of  the  Falcidian  fourth  (Nov.  1,  2, 1),  and  they  must 
pay  all  the  legacies,  even  if  the  effects  of  the  deceased  should 
be  insufficient  for  the  purpose.  (Nov.  1,  2,  2.)  Practically, 
therefore,  if  there  was  any  doubt  as  to  the  solvency  of  the 
inheritance,  the  heir  was  compelled  to  make  an  inventory. 
(C.  6, 30,  22,  1.) 

I.  Dtdies  of  Heir  that  has  made  an  Inventory  to  Creditors  of 
Deceased, 

In  the  first  place,  the  legal  personality  of  the  heir  and  of  the 
deceased  was  no  longer  regarded  as  one.  The  doctrine  of 
confusio  was  an  inevitable  corollary  from  the  old  conception  of 
a  universal  successor.  But  it  was  a  significant  part  of 
the  change  made  by  Justinian,  that  the  claims  of  the  heir 
against  the  deceased,  and  of  the  deceased  against  him,  were 
now  put  in  the  same  position  as  if  the  heir  were  entirely  uncon- 
nected with  the  succession.  The  heir  ranks  as  a  creditor  on 
the  estate  of  the  deceased. 

Under  Justinian's  reforms  a  question  arises  that  could  not 
occur  under  the  old  law — the  question  of  priority  of  payment 
among  creditors.  Under  the  old  law,  each  creditor  was  entitled 
to  payment  in  full  from  the  heir ;  but  when  an  inventory  was 
made,  it  became  important  to  determine  in  what  order  the 
creditors  should  be  paid  if  the  inheritance  was  insolvent. 

Order  of  Priority, 

(1.)  Funeral  expenses. 

(2.)  Cost  of  registering  the  will. 

(3.)  Co8t  of  inventory,  and  generally  other  necessary  expenses  incidental  to  winding 
up  the  affairs  of  the  deceased.     (C.  6,  30,  22,  9.) 

(4.)  The  creditor  may  pay  those  whose  claims  are  before  him,  and  if  nothing 
remains,  he  is  not  bound  in  respect  of  any  creditors  subsequently  turning  up.  (C.  6, 
30,  22,  4.) 

(\)  Among  those  whose  claims  are  before  him,  creditors  secured  by  mortgage,  and 
^oee  having  priority  by  law,  come  before  unprivileged  creditors.     (C.  6,  30,  22,  9. ) 

If  any  creditors  are  unsatisfied,  their  only  recourse,  if  they  are  prior  mortgagees,  is 
to  compel  subsequent  mortgagees  to  buy  them  off,  or  to  give  up  the  property  mortgaged. 
(C.  6,  30,  22,  6.) 

Again,  if  legatees  have  been  paid,  any  creditor  may  compel  them  to  discharge 
their  claim  to  the  extent  of  their  legacies  (C  6,  80,  22,  b)  ;  but  creditors  have  no  claim 
on  the  heir  (C.  6,  30,  22,  7),  or  on  any  purchaser  from  the  heir.     (C.  6,  30,  22,  8.) 

The  heir  was  not  bound  to  pay  any  debt  until  the  time  allowed  for  making  the 
inventory  had  expired.     (0.  6,  30,  22, 11.) 
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When  the  heir  Kvee  near  the  property,  the  inventory  must 
be  begun  within  thirty  days,  and  finished  within  ninety  days 
from  the  time  the  heir  learns  that  the  will  has  been  opened,  or 
that  he  is  heir  ab  intestate.  (C.  6, 30,  22,  2.)  If  the  heir  lives  at 
a  distance  from  the  place  where  the  property,  or  the  greater 
portion  of  it  is,  a  year  is  allowed  for  the  completion  of  the  inven- 
tory, reckoning  from  the  death  of  the  deceased,  not  from  the 
time  the  heir  learns  his  position.  In  this  case  the  signature 
to  the  inventory  may  be  made  by  agents  on  the  spot.  (C.  6, 
30,  22,  3.) 

The  inventory  consisted  of  an  enumeration  of  all  the  deceased 
possessed  at  the  time  of  his  death,  and  must  contain  an  attesta- 
tion by  the  heir — (1)  that  it  is  accurate  and  complete ;  and  (2) 
that  he  has  not  misused  and  will  not  misuse  any  of  the  pro- 
perty in  his  custody.    (C.  6,  30,  22,  2.) 

The  inventory  must  be  in  writing,  signed  by  the  heir ;  or, 
if  the  heir  cannot  write,  a  special  notary  must  sign  it  at  his 
request  in  the  presence  of  witnesses  who  know  him,  and  he 
must  mark  it  with  the  sign  of  the  cross.     (C.  6,  30,  22,  2.) 

II.  Duties  of  Heir  that  has  made  an  Inventory  to  Legatees. 

The  heir  is  bound  to  pay  the  legatees  only  in  so  far  as  the 
effects  go  ;  but  Justinian  altered  his  rights  with  regard  to  the 
Falcidian  fourth  in  two  important  particulars. 

1.  The  heir  was  not  entitled  to  the  fourth,  if  the  testator 
declared  he  should  not  have  it.     (Nov.  1,  2,  2.) 

2.  K  the  testator  did  not  refiise  the  fourth,  still  the  heir 
was  not  entitled  to  it,  unless  he  made  an  inventory  with  certain 
additional  formalities.  The  heir  must  invite  the  legatees 
to  appear,  if  they  live  in  the  same  city,  or  their  agents,  if 
they  are  persons  that,  fi'om  their  rank,  age,  or  other  reason,  are 
entitled  to  the  privilege  of  being  represented  by  an  agent.  If 
they  do  not  accept  the  invitation,  then  three  witnesses  (at  least) 
belonging  to  the  city  must  be  present,  trustworthy,  substantial 
men  of  the  highest  respectability.  An  inventory  is  to  be 
made  in  their  presence,  and  with  their  testimony  that  every- 
thing is  entered  the  heir  may  rest  content.     (Nov.  1,  2,  1.) 
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JOINT-HEIRS. 

Either  one  man  or  more,  to  any  number  whatever  tl^at  one  wishes,  may 
lawfully  be  made  heirs.    (J.  2,  14,  4.) 

Rights  and  Duties. 

I.  Rights  and  Duties  €U9  between  the  Joint-Heirs  themselves. 

(1.)  Rights  to  the  effects  of  dece^ed  (res  hereditariae). 

Each  joint-heir  ia  joint-owner  of  every  article  of  property 
derived  from  the  deceased.  But  each  can  dispose  of  his  share 
"without  the  consent  of  the  others,  and  the  purchaser  becomes  a 
joint-owner  with  them.  (C.  3,  37,  3.)  Each  heir  is  entitled  to 
partition,  so  that  he  may  have  the  individual  ownership  of  a 
part  of  the  property  according  to  his  share.  (D.  10,  2,  54 ;  D. 
10,  2,  13.)  This  was  given  by  an  old  action  mentioned  in  the 
XII  Tables,  judicium  familiae  erciscundae. 

In  regard  to  the  property  inherited,  joint-heirs  are  thus  joint- 
owners,  and  liable  to  the  obligations  of  joint-owners.  (D.  10, 2, 
22,  pr.)  The  rules  then  applicable  to  joint-ownership  are  valid 
in  regard  to  joint-heirs.  (D.  10,  2,  56;  D.  10,  3,  4,  3;  D.  3,  6, 
27 ;  D.  10,  3,  25 ;  D.  10,  2,  16,  6.) 

(2.)  Jus  accrescendi.  If  one  of  several  persons  nominated  heir 
for  any  reason  does  not  become  heir,  his  share  is  divided  among 
such  €U9  become  heirs,  in  proportion  to  their  respective  shares. 

Where  there  are  several  statutory  heirs,  and  some  pass  the  inheritance  by,  or 
are  hindered  by  death,  or  some  other  cause,  from  entering  upon  it,  then  their 
share  accrues  to  the  rest  that  have  entered ;  and  although  those  that  have 
entered  may  have  died  before  such  accrual,  yet  their  share  belongs  to  their 
heirs.    G-3,4,4.) 

Illustration. 

A  testator  leaves  two-thirds  of  his  inheritance  to  a  son  that  may  be  bom  after  the 
will  is  made,  and  one-third  to  a  daughter  that  may  be  bom  after  the  will  is  made. 
A  son  only  is  bom.     He  is  sole  heir  to  the  whole  property.     (D.  28,  2,  28,  4.) 

The  lex  Julia  et  Papia  Poppaea  introduced  a  very  important 
alteration  in  the  jus  accrescendi.  The  lex  Julia  provided  that  if 
the  heir  named  in  the  will  survived  the  death  of  the  testator, 
but  died  before  the  Avill  was  opened,  or  if  he  died  in  the  lifetime 
of  the  testator,  his  share  should  be  caduca,  and  become  the  pro- 
perty of  the  Exchequer  {Fiscus).  This  applied  against  all 
joint-heirs,  unless  they  were  descendants  or  ancestors  of  the 
deceased  within  the  third  degree.  The  old  law  was,  however, 
left  standing,  when  the  nomination  of  the  heir  was  void  ah  initio^ 
or  the  heir  nominated  never  was  bom. 

A  peculiarity  of  theyw«  accrescendi  is,  that  it  operates  without 

20 


Digiti 


ized  by  Google 


578  INHERITANCE. 

the  consent  and  even  against  the  wish  of  the  heir  whose  share 
is  increased  by  it.  If  a  person  once  becomes  heir,  he  cannot 
prevent  his  share  being  increased.     (D.  29,  2,  53, 1.) 

Illustrations, 

A  and  B  are  made  joint  heirs  for  one-half»  and  C  is  made  heir  of  the  other  half. 
A  dies.     His  share  accrues  solely  to  B,  who  now  gets  one-half.     (D.  28,  5,  20,  2.) 

Let  Titius  be  heir.  Let  Gains  and  Maevius  be  heirs  in  equal  parts.  Gains  and 
Maevius  are  not  conjoint  heirs  of  one-half  ;  they  are  taken  together  rather  for  speed 
in  writing  than  to  indicate  that  they  jointly  divide  the  inheritance  with  Titios. 
Therefore,  if  Gaius  or  Maevius  dies,  his  share  is  equally  divided  between  the  survivors. 
( J.  28,  5,  66.) 

A  is  named  heir  for  one-fourth,  B  for  one-fourth,  and  C  for  one-half.  A  dies  with- 
out being  heir.  Suppose  A*8  share  is  worth  60  aurei,  then  C  gets  forty  aurti  and  B 
twenty.     (D.  28,  6,  59,  3.) 

Maevius,  Titius,  and  Seius  are  joint-heirs  equally  to  Attius.  Titius  alone  enters  on 
the  inheritance  uf  Attius,  and  dies  leaving  Seius  his  •heir.  What  share  does  Seius 
acqtiire  in  the  inheritance  of  Attius  ?  As  heir  of  Titius,  he  at  once  gets  his  share, 
which  is  one-third  ;  if  he  refuses  to  enter  on  the  inheritance  of  Attius,  his  share  is 
divided  equally  between  Maevius  and  Titius,  so  that  without  himself  entering  on  the 
inheritance  of  Attius,  he  gets  the  third  of  Titius  and  the  half  of  his  own  third.  But 
a  third  and  a  sixth  together  make  one-half  of  the  whole  inheritance  of  Attius  ;  if  he 
enters  on  the  inheritance  of  Attius  he  then  gets  his  own  third  and  the  third  of  latins, 
making  together  two- thirds.     {D.  28,  5,  59,  7.) 

There  was  in  old  times  another  mode  of  acquisition  under  the  yiw  a'T/tU — 
that,  namely,  by  the  right  of  accrual  (Jus  ac&escendi)y  which  was  of  this 
kind.  If  a  slave  was  owned  in  common  by  Titius  and  another,  and  that 
other  alone  gave  him  freedom,  either  by  vindicta  or  by  will,  in  that  case  his 
share  was  lost  and  accrued  to  his  partner.  But  it  was  the  worst  of  examples 
that  the  slave  should  be  defrauded  of  his  freedom,  and  that  as  the  result  a 
loss  should  be  inflicted  on  his  humaner  masters,  while  to  the  sterner  gain 
accrued.  Regarding  this,  then,  as  altogether  invidious,  we  have  thought  it 
needful  to  heal  it  with  a  dutiful  remedy  by  a  constitution  of  ours.  In  it 
we  have  found  a  way  by  which  the  manumitter  and  his  partner,  and  the 
slave  that  received  his  freedom,  may  all  alike  enjoy  a  boon  from  us.  The 
freedom  runs  on  and  is  effectual — indeed,  to  favour  freedom,  even  the  old 
legislators  most  plainly  decided  many  points  in  defiance  of  the  general  rules. 
The  man  that  gave  it  is  allowed  to  rejoice  that  his  liberality  is  confirmed. 
The  partner,  lastly,  is  kept  from  suffering  any  loss,  for  he  receives  a  price 
for  the  slave  proportioned  to  his  share  of  the  ownership,  as  determined  by 
us.    G-2,7,4.) 

(3.)  Custody  of  the  Title^eeds. 

On  a  division  of  the  property,  in  case  of  dispute,  the  judge 
settled  who  should  have  the  title-deeds.  (C.  3,  38,  5.)  The 
title-deeds  were  not  to  be  assigned  to  him  that  offered 
most  for  their  custody.  (D.  10,  2,  6.)  They  were  either  to 
be  deposited  in  the  Temple  of  Vesta,  or  given  to  one  of  the 
heirs.    If  given  to  an  heir,  he  must  fiirnish  copies  to  the  other 
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heirs,  and  bind  himself  to  produce  the  original  when  required. 
The  general  rule  was  to  prefer  the  heir  that  had  the  largest 
share  in  the  inheritance ;  if  they  had  equal  shares,  a  selection 
was  made  by  lot,  or  by  agreement  among  themselves  they 
might  choose  a  third  party  to  whom  the  documents  should  be 
entrusted.  (D.  10,  2,  4,  3 ;  D.  10,  2,  5.)  Other  things  being 
equal,  a  preference  was  to  be  given  to  the  elder  over  the  younger, 
to  men  over  women,  to  freeborn  men  over  freedmen,  and  generally 
to  those  of  higher  over  those  of  lower  rank.     (D.  22,  4,  6.) 

II.  Duties  of  Joint-Heirs  in  respect  of  Creditors. 

In  respect  of  the  sums  due  to  or  by  the  deceased,  the  joint- 
heirs  were  not  either  joint-creditors  or  joint-debtors.  Each  was 
severally  liable  or  entitled  according  to  his  own  share.  Thus 
an  heir  for  one-half  could  not  sue  any  debtor  of  the  deceased 
for  more  than  one-half  of  the  debt,  nor  be  sued  by  a  creditor 
of  the  deceased  for  more  than  one -half.  This  decision  was 
established  by  the  XII  Tables.     (C.  3,  36,  6.) 

It  is  manifest  that  if  an  heir  were  responsible  not  merely  for 
the  debts  in  proportion  to  his  own  share,  but  had  to  make  good 
the  default  of  all  the  other  heirs,  it  would  have  been  more  dan- 
gerous to  accept  a  part  than  the  whole  of  an  inheritance.  From 
this  danger  the  heirs  were  freed  by  the  provision  of  the  XII 
Tables.  But  a  grave  inconvenience  necessarily  resulted.  A 
creditor  of  the  deceased  had  to  divide  his  claim  into  as  many 
parts  as  there  were  heirs,  and  to  sue  each  separately.  So  a 
debtor  of  the  deceased  was  exposed  to  as  many  actions  as  there 
were  heirs.  Two  ways  of  avoiding  this  inconvenience  were 
resorted  to.  The  testator  might  apportion  the  debts  among 
his  heirs,  requiring  each  to  pay  specific  debts,  and  giving  each 
an  exclusive  right  to  specific  debts  due  to  the  deceased.  The 
heirs  were  obliged  to  respect  this  assignment.  (D.  10,  2,  20, 3.) 
Again,  either  by  reciprocal  stipulations  or  by  order  of  a  judge, 
the  sums  due  to  and  by  the  deceased  might  be  divided.  The 
judge  could  not,  indeed,  make  any  heir  a  sole  creditor  or 
debtor  in  respect  of  any  particular  sum,  but  in  a  circuitous  way 
the  end  in  view  was  accomplished.  When  a  sum  was  due  to 
the  deceased,  the  heir  to  whom  the  debt  was  assigned  sued  him 
partly  in  his  own  name,  and  partly  as  the  agent  of  all  the  other 
heirs  {procurator  in  rem  8uam\  and  thus  received  the  entire  debt, 
the  debtor  obtaining  at  the  same  time  a  full  discharge.  When 
a  debt  was  due  by  the  deceased,  and  one  of  the  heirs  to  whom 
it  was  not  assigned  is  sued  for  his  part,  he  can  require  the  heir 
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that  is  obliged  to  pay  the  debt  to  come  in  and  defend  the  action. 
But,  doubtless,  this  did  not  prejudice  the  creditor's  right  against 
the  other,  if  the  heirs  sued  failed  to  pay  the  whole  of  the  debt. 
(D.  10,  2,  3;   D.  10,  2,  2,  5.) 

The  rule  of  division  does  not  apply  to  a  creditor  secured  by 
mortgage.  The  heir  to  whom  the  thing  mortgaged  is  given 
must  pay  the  whole  debt.     (C.  4,  16,  2.) 

III.  Ehities  of  Joint-Heirs  to  Legatees. 

1.  Each  of  several  heirs  is  bound  to  pay  legacies  (not  speci- 
fically charged  upon  any  heir)  in  proportion  to  the  property  he 
gains,  but  no  further,  and  is  not  obliged  to  make  up  any  defi- 
ciency caused  by  the  insolvency  of  any  of  the  other  heirs. 
(D.  31,  1,  33,  pr.) 

Again,  each  heir  is  entitled  under  the  lex  Falcidia  to  a  clear 
fourth  of  his  share. 

The  following  question  has  been  raised  :  Suppose  two  heirs  are  appointed, 
say  Titius  and  Seius,  and  that  the  part  given  to  Titius'is  either  entirely 
exhausted  by  legacies  given  through  him  by^  name,  or  burdened  beyond 
measure;  while  through  Seius  there  are  left  either  no  legacies  at  all,  or 
legacies  that  reduce  his  share  only  one-half  Now  Seius  has  a  fourth  of  the 
whole  inheritance  or  more ;  is  Titius  then  to  be  allowed  to  keep  back  nothing 
from  the  legacies  left  through  him  P  The  decision  is  that  he  can  keep  back 
enough  to  have  the  fourth  part  of  his  share  unimpaired.  For  the  account 
under  the  lex  Falcidia  is  to  be  taken  in  the  case  of  each  heir  singly. 
(J.  2,  22,  I.) 

Illustrations. 

A  testator  left  400  awrei  to  Titius  and  Maevios.  The  share  of  Titios  was  burdened 
with  legacies  to  the  extent  of  200  cmrei  ;  and  the  heir,  whoever  he  should  be,  had  to 
pay  another  100  aurei  in  legacies.  Maevius  did  not  accept.  Titius  cannot  require  a 
reservation  of  a  FalcicUan  fourth  of  the  200  aurei  charged  on  the  share  ;  bat  as,  after 
paying  300  aurei  in  legacies,  he  retains  a  clear  fourth  of  the  whole,  he  must  be  content 
with  that.     (D.  31, 1,61.) 

Gaius  and  Titias  are  each  made  heirs  for  one-fourth,  and  Qaius  is  made  heir  for  the 
other  half,  subject  to  a  condition.  If  the  condition  is  fulfilled,  the  quarter  or  half  shares 
of  Gkdus  must  be  conjoined  for  the  purpose  of  reckoning  the  FcUddian  fourth.  (D.  35, 
2,  87,  8.) 

Special  Investitive  Facts. 

1.  What  Tvorda  constitute  heirs  jointly  ? 

The  question  is  one  of  intention.  Did  the  testator  intend  the 
persons  named  to  take  jointly  or  successively? — that  is,  the 
second  to  take  only  if  the  first  failed.     (D.  28,  5,  13.) 


Illustrations, 
Seius  alone  is  he: 
(1.)  Primus  etfratris  meiJUii  aequc  heredes  »unto. 


Titius  imo  Seius  Keres  esto,  )      «  •       i        •   v  •        ,r\  ao  r   if  \ 
TUiusheresestoimoSeiusA     Seius  alone  is  hen-.     (D.  28,  5,  47.) 
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(2.)  Primu8  etfratris  meiJUit  heredes  ttmto. 

In  the  first  instance,  all  are  heirs  jointly  and  in  equal  shares.  In  the  second  Primus 
gets  one>half,  and  the  nephews  the  other  half.     (D.  28,  5,  18.) 

Titius  ex  parte  diniidia  here$  esto,  Seiut  ex  parte  dimidia :  ex  qua  parte  Seium 
inttUui,  ex  eadem  parte  Sempronius  here$  etto,  Titios  gets  one-half,  and  Seins  and 
Sempronins  each  a  quarter.  The  true  construction  is  that  Seius  and  Sempronius  are 
joint-heirs  of  one-half,  :and  Titius  sole  heir  of  the  other  half.     (D.  28,  5,  15.) 

2.  The  rules  that  determine  the  shares  of  the  respective  heirs. 

An  inheritance  is  usually  divided  into  twelve  parts  {unciae)y  all  included 
under  the  name  of  the  as.  These  parts,  too,  have  their  own  names,  answer- 
ing to  those  from  an  uncia  to  an  as, — ^namely  these  :  uncia  ;  sextans  (sixth 
part,  i,€.  2  unciae)  ;  quadrans  (fourth  part,  Le,  3) ;  triens  (third  part,  ue,  4) ; 
quincunx  (five-twelfths,  ue,  5) ;  semis  (half,  Le.  6)  ;  septunx  (seven-twelfths, 
Le,  7)  ;  bes  (two-thirds,  i,e,  8) ;  dodrans  (three-fourths,  ix,  9)  ;  dextans  (ten- 
twelfths,  i.e.  10);  flfew«r  (eleven-twelfths,  i.e,  11);  as^ue,  12.  But  it  is  not 
necessary  that  there  should  be  precisely  twelve  parts,  for  there  arc  as 
many  unciae  in  the  as  as  the  testator  wished.  If,  for  instance,  a  man  names 
in  his  will  one  heir,  and  him,  say  ex  semisse,  then  the  whole  as  will  contain  six 
unciae  only  ;  because  no  man  can  die  testate  as  regards  part  of  his  goods,  and 
intestate  as  regards  the  other  part,  unless  indeed  he  be  a  soldier,  whose  in- 
tention in  making  the  will  is  alone  looked  to.  On  the  other  hand  again,  a  man 
can  divide  his  inheritance  into  as  many  unciae  as  he  pleases.    (J.  2,  14,  5.) 

An  inheritance  was  a  universal  succession  ;  it  included  the  whole  of  a  man's  pro- 
perty ahd  transferable  rights.  An  heir  therefore  could  not  succeed  to  a  part  of  the 
property  of  deceased.  It  was  considered  inconsistent  with  this  principle  to  allow  one 
heir  to  take  ex  testamerUo  and  another  ab  intettato.  It  destroyed  the  unity  of  the 
universal  succession.     But  to  this  rule  the  wills  of  soldiers  were  an  exception. 

(1.)  Each  heir  is  assigned  a  particular  share  by  the  testator. 

Let  us  see  what  the  law  is  if  a  share  is  not  assigned,  and  yet  no  one  has 
been  appointed  heir  without  having  a  share  assigned  him ;  as  when  three 
heirs  are  appointed,  each  to  have  a  fourth.  In  this  case  it  is  agreed  the 
unassigned  share  tacitly  accrues  to  each  heir  in  proportion  to  his  share,  and 
is  held  just  as  if  (in  the  instance  given)  they  had  been  appointed  by  the 
will  heirs  each  of  one-third.  Conversely,  again,  if  the  shares  amount  to  more 
than  an  as,  each  is  tacitly  lessened  ;  so  that  if,  for  instance,  four  heirs  were 
appointed  in  the  will,  each  to  have  a  third,  then  the  shares  are  to  be  held  just 
as  if  each  had  been  appointed  in  the  will  heir  of  one-fourth.    (J.  2,  14,  7.) 

A  and  B  are  named  heirs  ;  A  for  one-fourth  and  B  for  one-half.  This  is  the  same 
MM  giving  A  one-third  and  B  two-thirds  of  the  xdiole.  There  is  no  intestacy  as  to  the 
remaining  fourth.     (D.  28,  5,  13,  3.) 

A  and  B  are  heirs  ;  A  for  12  and  B  for  6  parts.  This  is  equivalent  to  making  A 
heir  for  two-thirds  and  B  for  one-third.     (D.  25,  8,  13,  4.) 

A  and  B  are  together  made  heirs  for  one  cu,  and  G  is  made  heir  for  one-half  and 
one-sixth  of  an  as.  In  this  case  the  testator  makes  the  as  =-•  20  ounces,  of  which  A 
and  B  get  6  each,  and  G  gets  8.     (D.  28,  5,  13,  6.) 

Titius  is  heir  for  a  third,  B  for  two-thirds,  and  then  Titius  for  another  sixth.  Here 
the  Of  is  equal  to  14  ounces  or  parts,  of  which  B  gets  8  and  Titius  a  third  (4)  and  a 
sixth  (2),  or  in  aU  6.     (D.  28,  5, 13,  7.) 

Clemens  Patronus  in  his  will  provided  that  if  a  son  should  be  bom  to  ^^m,  he 
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hould  be  heir  ;  if  two  song,  they  should  be  hein  in  equal  parts  ;  so  if  two  daughters  : 
if  a  son  and  daughter,  the  son  should  get  two  parts  and  the  daughter  one.  Two  sons 
were  bom  and  one  daughter.  Each  of  the  sons  gets  two  parts,  and  the  daughter  one, 
taking  the  cu  to  consist  of  5  parts.     (D.  28,  5,  81.) 

(2.)  Several  are  made  heirs,  but  nothing  is  said  as  to  their 
respective  shares. 

If  more  heirs  than  one  are  appointed,  a  division  of  shares  becomes 
needful  only  if  the  testator  wished  them  not  to  inherit  in  equal  shares.  For 
it  is  sufficiently  certain  that  if  no  shares  are  named,  then  they  are  to  inherit 
in  equal  shares.    (J.  2,  14,  6.) 

(3.)  Several  are  named  heirs ;  to  some  of  them  the  testator 
assigns  specific  shares,  to  others  none.  It  is  in  this  case  that 
the  mode  of  dividing  an  inheritance  into  twelve  equal  parts 
becomes  of  practical  importance. 

But  if  the  shares  are  expressly  stated  in  the  case  of  some,  and  any  one 
else  is  named  without  a  share,  then  if  any  part  of  the  as  is  wanting,  he 
inherits  that  as  his  share  ;  and  if  more  than  one  are  appointed  in  the  will 
without  shares,  then  they  will  all  unite  in  taking  that  share.  If,  how- 
ever, the  shares  make  up  the  full  as,  then  those  named  are  called  on  to  take 
half,  and  he  or  all  of  them  the  other  half.  It  makes  no  difference  whether  it  is 
the  first  or  the  middle  one  or  the  latest  that  is  appointed  in  the  will  without 
a  share,  for  that  part  is  understood  to  be  given  him  that  is  not  assigned. 
(J.  2,  14,  6.) 

If  more  than  twelve  unciae  have  been  distributed,  the  one  that  is 
appointed  without  a  share  will  have  all  that  is  wanting  to  make  up  two 
asses.  In  the  same  way,  if  the  sum  of  two  asses  is  already  fully  made  up, 
he  shall  have  what  is  wanting  to  a  third.  All  these  parts  are  afterwards 
called  back  to  the  standard  of  the  as,  although  there  are  more  unciae  than 
the  as  contains.    (J.  2,  14,  8.) 

Illustrations. 

A  is  heir  for  one-fourth,  B  for  one-fourth,  and  C  without  any  part  being  named. 
C  gets  one-half  of  the  whole.     (D.  28,  6, 17,  pr.) 

A  gets  6  ounces,  B  8,  and  G  is  made  heir  for  the  residue.  The  shares  of  the  heirs 
will  be— A  three-twelfths,  B  four-twelftK  and  C  five-twelfths.     (D.  28,  6,  87.) 

A  gets  one-fourth,  B  gets  three-fourths,  G  is  also  heir,  but  no  part  is  men- 
tioned. As  A  and  B  together  make  up  one  cu,  C  gets  another  oi,  and  therefore 
G  gets  one-half  of  an  as,  and  A  one-fourth,  B  three-fourths  of  the  remaining  half. 
(D.  28,  5,  20,  1.) 

"  I  name  Lucius  Titius  my  heir  for  two  parts,  and  Publius  Maevius  for  one>fourth.** 
The  testator  is  considered  to  have  reckoned  the  cu  as  consisting  of  three-fourths;  of 
which  Titius  gets  two  and  Maevius  one.     (D.  28,  6,  78,  1.) 

*'  I  name  Lucius  Titius  heir  for  2  ounces,  Gains  Atticus  for  one  piurt,  Maevius  for 
one  part,  and  Seius  for  two  parts. "  Here  Titius  alone  is  considered  to  have  a  share 
assigned.  He  gets  2  ounces  out  of  the  cu,  the  remaining  ten  being  divided,  so  that 
5  ounces  go  to  Seius  and  5  are  divided  equally  between  Maevius  and  Atticus.  (D.  28, 
5.  47,  2.) 
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Third.— INVESTITIVE    FACTS. 


TESTAMENTARY  SUCCESSION. 

First — The  Formal  Will  {Tsstamentum). 

L  Essential  Elements  in  a  Will. 

Having  considered  the  juridical  character  of  **  hereditas  "  in  the 
Roman  Law,  and  the  Rights  and  Duties  of  the  Heir  (HereSy 
Bonorum  po8se88or\  we  now  come  to  the  Investitive  Facts,  or  the 
modes  by  which  a  person  becomes  heir,  or,  in  other  words, 
enters  upon  an  inheritance.  Our  first  division  is  the  modes 
by  which  a  universal  successor  was  appointed  by  some  ex- 
pression of  the  wishes  of  the  deceased.  This  includes  the 
Roman  Will  (Testamentum). 

But  is  a  will  nothing  but  an  instrument  for  appointing 
heil«?  Are  not  ttttores  also  named,  and  legacies  given  by 
will?  Why  then  introduce  the  complex  subject  of  testa- 
ments as  merely  an  investitive  fact  applying  to  ^^ hereditas*^? 
The  reason  is  that  the  essence  of  a  Roman  will  was  the 
nomination  of  a  universal  successor  to  a  deceased  person ; 
if  a  will  failed  in  that  point,  it  was  wholly  and  absolutely 
worthless;  if  it  accomplished  that  object,  it  could,  but  it  need 
not,  eflfect  other  purposes  as  well.  In  respect,  therefore,  of 
its  juridical  essence  and  validity,  a  will  was  nothing  more  than 
a  lawful  mode  of  appointing  an  heir.  Even  after  the  great 
change  made  by  Justinian,  and  which  has  been  already 
described  (p.  574),  the  essence  of  the  will  continued  to 
be  the  valid  and  successful  appointment  of  an  heir.  If  none 
of  the  heirs  named  in  the  will  could  or  would  accept  the 
inheritance,  the  will  was  void,  and  the  legacies  failed  of 
eflFect. 

In  adopting  this  arrangement,  the  fact  is  not  overlooked  that 
there  was  a  tendency  in  Roman  Law  throughout  to  give 
increasing  importance  to  what  has  been  described  as  an 
adventitious  part  of  the  will ;  namely,  the  distribution  of  the 
property  of  a  deceased  person  in  legacies.    The  heir,  at  least 
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after  the  reforms  of  Justinian,  was  appointed  for  the  sake 
of  the  legatees;  he  was  employed  merely  to  wind  up  the 
estate  and  distribute  the  effects  of  a  dead  person.  Still,  in 
contemplation  of  law,  these — ^the  real  objects  of  the  will — ^were 
entirely  dependent  on  the  appointment  of  an  heir.  If  that 
failed,  everything  failed.  Even  Justinian  did  not  go  so  far 
as  to  say  that  a  will  should  not  fail  from  want  of  an  heir, 
which  was  the  only  step  required  in  order  to  put  the  law  in 
harmony  with  practical  wants.  If  the  heir  named  refused 
to  enter,  the  will  collapsed.  The  acceptance  of  the  heir 
appointed  was  the  keystone  of  the  testamentary  arch. 

Why  was  this  ?  Why  did  so  practical  a  people  as  the  Romans 
continue  to  submit  to  a  law  of  wills,  that  for  all  practical 
purposes  was  arbitrary  and  extremely  inconvenient,  continu- 
ally frustrating  the  objects  of  testators,  and  disappointing 
intended  legatees!  The  explanation  of  this  puzzle  is  foxmd 
in  the  fact  that,  in  the  time  of  Augustus,  a  new  mode  of  ex- 
pressing a  last  will  was  introduced,  which  successfully  enabled 
testators  to  avoid  all  the  snares  and  pitfalls  of  the  law  of 
testaments.  The  mountain  was  too  great  to  remove,  but 
a  way  was  found  of  simply  walking  round  it.  The  device 
invented  for  this  purpose  was  the  informal  will  of  the 
Roman  Law — codidlli.  The  name  "codicil"  is  imlucky,  be- 
cause it  irresistibly  suggests  to  an  English  reader  the  idea 
that  codicilli  were  merely  a  postscript  to  a  pre-existing  valid 
will.  But  codicilli  might  exist  although  no  will  was  previously 
made,  the  heirs  ab  intestato  being  the  executors.  The  codicilli^ 
although  in  fact  often  dependent  on  a  prior  will,  were  in  law 
quite  independent  of  the  will.  Here  then  was  a  ready  means 
of  avoiding  the  numerous  difficulties  and  complications  arising 
from  the  law  of  wills.  But  this  was  not  all.  The  ingenuity  of 
the  jurisconsults  served  them  in  good  stead  for  courage.  They 
would  not  openly  attack  the  time-honoured  testament,  but 
they  altered  its  character  by  what  was  known  as  the  "  codidllary 
clause."  This  provided,  as  will  be  shown  afterwards  in  detail, 
that  if  a  will  proved  informal,  and  so  invalid,  it  should  be  held 
to  be  " codicilli,^  and  so  valid,  and  binding  upon  the  heirs  ab 
intestato.  In  most  instances  this  completely  prevented  the 
frustration  of  the  testator's  intentions  through  irregularities  in 
the  making  of  his  will. 

In  order  that  a  will  should  be  an  investitive  fact,  two  things  were  necessary — (1) 
a  will  valid  at  the  death  of  testator ;  and  (2)  acceptance  of  the  inheritance  by  the 
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persons  luuned  as  heirs.  A  will  may  be  valid  when  it  is  made,  bnt  be  invalid  at  the 
time  of  testator's  death. 

Hence  we  must  examine— (1)  what  is  necessary  to  the  mitial  validity  of  a  will ;  and 
(2)  how  a  will  initially  valid  may  be  revoked. 

In  order  that  a  will  should  be  valid  when  made,  five  things  were  necessary  : — 

A.  Certain  forms  must  be  observed. 

B.  Certain  persons  must  be  expressly  disinherited  or  appointed  heirs, 
a  Certain  persons  must  be  provided  for. 

D.  An  heir  or  heirs  must  be  properly  appointed. 
S.  No  legal  incapacity  in  their  several  parts  must  attach  to— 
I.  The  testator, 
n.  The  witnesses,  or 
m.  The  heir. 

A. — Form  of  the  Wn.L. 

The  subject  may  be  considered  under  the  following  heads  : — 

I.  Obsolete  Forms  of  Wills. 

II.  The  Roman  Will — ^age  of  Justinian. 

III.  Special  Provisions  for  particular  Classes, —  * 

1.  Soldiers. 

2.  The  blind. 

8.  The  illiterate. 

4.  Persons  suffering  from  contagious  disease. 

5.  Parents  and  children. 

IV.  Erasures,  &c.,  in  Written  Wills. 

V.  The  Opening,  Publication,  and  Inspection  of  Wills. 

I. — Obsolete  Forms  of  Wills. 

1.  Will  made  by  special  legislation  in  the  Comitia. 

Of  wills,  there  were  at  first  two  kinds.  One  kind  they  used  to  make  in 
the  Comitia  Calaia^  held  twice  a  year  for  that  purpose.    (G.  2,  loi.) 

The  Comttia  here  referred  to  means  the  Comitia  Curiata,  Aulus  Gellius  says  that 
in  the  Comitia  wills  were  made  and  **deU9tatio  taerorum.**  Opinion  has  differed  in 
regard  to  the  meaning  of  ** detestatio,"  According  to  De  Coulanges,  it  refers  to 
arrogation,  when  the  person  arrogated  surrendered  his  own  family  rites  to  pass  into  a 
new  family  and  share  its  cvUu$.  The  consent  of  the  Pontiff  seems  to  have  related  to 
the  devolution  of  the  sacred  rites  :  and  we  gather  from  Aulus  Gellius  that  the  will  was 
a  legislative  enactment  {rogando  ut  quit  tibi  hercM  esset,  quae  rogatio  paptUi  suffragio 
coi^firmabaiwr).  Apparently,  then,  the  first  Roman  .will  was  a  legislative  act  either 
substituting  new  heirs  for  the  natural  heirs,  or,  which  is  perhaps  more  likely,  giving 
an  heir  to  a  man  who  would  otherwise  die  without  heirs.  This  will  was  already 
obsolete  in  the  time  of  Cicero.     (De  Orat.  1,  53.) 

2.  Will  made  on  the  eve  of  battle  {in  procinctu). 

The  other  kind  was  made  when  in  battle  array  {in  procinctu),  that  is,  when 
they  went  forth  to  fight  in  war  ;  for  the  "wor^  procinctus  means  an  army  with- 
out baggage  and  in  arms.    (G.  2,  loi.) 

A  will  {iestamentum)  is  so  called  because  it  attests  the  wishes  {Jestatio 
mentis)  of  the  maker.    (J.  2,  lo,  pr.) 
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That  we  may  not  be  in  entire  ignorance  of  anything  ancient,  we  must 
know  that  in  old  times  two  kinds  of  wills  were  in  use.  Of  these  two  kinds 
one  was  used  in  peace  and  times  of  ease ;  this  was  called  the  will  in  the 
Comitia  CalcUaj  the  other  when  they  were  about  to  go  forth  to  battle  ;  this 
was  called procinc^um,    (J.  2,  10,  i.) 

An  army  in  ancient  times  was  simply  the  city  in  arms  ;  the  eomUia  was  simply  the 
army  at  home  and  during  peace.  Plutarch,  in  his  life  of  Coriolanus,  says  that  when 
the  soldiers  were  drawn  up  in  battle  array  about  to  go  forth  to  battle,  they  could  make 
their  wills  by  simply  announcing  to  three  or  four  witnesses  the  names  of  those  whom 
they  wished  to  be  heirs.  The  decay  of  this  form  of  will-nu^king  is  remarked  by  Cioai>. 
(D.2,3,9.) 

It  is  extremely  difficult,  considering  the  scanty  references  to 
the  subject  in  the  authorities,  to  make  out  the  character  of  the 
will  in  procinctu.  Was  the  testamentary  power  so  fully  recog- 
nised, that  the  privilege  of  the  soldiers  was  simply  that  release 
from  forms  which  they  undoubtedly  enjoyed  through  later 
times  ?  But  Gains  draws  a  clear  line  between  that  ancient  form 
and  the  testaments  of  soldiers  in  his  time.  If  the  testamentary 
power  was  jealously  regarded  as  an  encroachment  on  the  rights 
of  the  members  of  the  family,  and  only  allowed  in  exceptional 
cases,  so  to  speak,  by  Act  of  Parliament,  how  was  such  facility 
given  to  the  citizens  in  time  of  war  ?  These  are  questions  that) 
with  the  information  we  possess,  it  is  not  easy  to  answer. 

3.  Will  made  by  mancipatio, 

A  third  kind  of  will  was  afterwards  added,  made/^  a^s  et  libram  (with 
bronze  and  bdance).  By  it  a  man  that  had  not  made  a  will  either  in  the 
Comitia  Calata  or  when  in  battle  array,  if  he  was  pressed  by  the  sudden 
approach  of  death,  used  to  give  a  friend  his  household  {familia) — that  is,  his 
patrimony  by  mancipatio  (conveyance) — and  to  ask  him  for  what  he  wished  to 
be  given  to  each  person  after  his  death.  This  will  is  called  ^^r  aes  et  libramy 
because  the  whole  procedure  is  by  mancipatio,    (G.  2,  102.) 

The  former  two  kinds  of  wills  have  passed  into  disuse.  This  kind  alone, 
that  is  made  per  aes  et  libramy  has  been  retained  in  practice.  But  the 
arrangements  are  not  now  the  same  as  they  used  to  be  in  old  times.  Then  the 
families  emptor  (purchaser  of  the  household) — that  is,  the  person  that  received 
iht  familia  from  the  testator  by  conveyance — ^held  the  place  of  the  heir.  Him, 
therefore,  the  testator  used  to  charge  {mandabat)  with  what  he  wished  to  be 
given  to  each  person  after  his  death.  But  now  another  person  is  appointed 
heir  in  the  will,  through  whom  the  legacies  are  left ;  and  some  one  else,  for 
form's  sake  and  to  copy  the  old  law,  is  employed  disfamiliae  emptor,  (G.  2, 
103.) 

The  procedure  in  the  matter  is  as  follows : — The  maker  of  the  will  sununons, 
just  as  in  all  other  conveyances,  five  witnesses,*  Roman  citizens  over  puberty, 
and  a  balance-holder  {libripens);  and  after  writing  out  his  will,  conveys  his 
familia  to  some  one  for  form's  sake.  At  that  stage  the  purchaser  uses  these 
words, "  That  your  familia  and  money  are  in  my  charge,  protection  (tutela)yajkd 
keeping,  ex  jure  Quiritium,  I  afl&rm,  and  that  you  may  be  able  to  rightly 
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make  a  will  according  to  the  law  of  the  State,  with  this  bronze,  and,"  as  some 
add,  *'  balance  of  bronze,  be  it  bought  by  me."  Then  he  strikes  the  balance 
with  the  bronze,  and  gives  that  piece  of  bronze  to  the  testator  as  if  by  way  of 
price.  The  testator  next,  holding  the  will  he  has  written  {fabultu)^  speaks 
thus : — "  All  this,  as  it  is  written  on  these  tablets  of  wax,  I  so  give,  so 
bequeath,  and  so  attest :  you,  therefore,  Quirites,  bear  me  witness  in  this," — 
this  is  called  the  nuncupatio  (declaration).*  The  word  nuncupare  means  to 
name  openly  ;  and  undoubtedly  what  the  testator  has  written  specifically  in 
the  will,  he  appears  in  that  general  utterance  to  name  and  confirm.  (G. 
2,  104.) 

A  third  kind  of  will  was  afterwards  added,  cdM^d,  per  aes  et  libram,  because 
the  procedure  took  the  form  of  a  conveyance  {mandpatio) — that  is,  an 
imaginary  sale  in  the  presence  of  five  witnesses  and  a  balance-holder,  all 
Roman  citizens  over  puberty,  and  of  the  familae  emptor^  as  he  was  called. 
But  those  two  former  kinds  of  wills  have  from  of  old  passed  into  disuse  ; 
that  made/^r  aes  et  libram  lasted  longer.  But  it  also  has  in  part  ceased  to 
be  used.    (J.  2,  10,  i.) 

At  first  this  will  took  effect  as  a  simple  conveyance  ;  it  really  became  a  will  only 
when  the  estate  was  conveyed  to  a  purchaser  merely  for  the  sake  of  form,  and  the  heir 
was  not  disclosed  until  the  death  of  the  testator.  Possibly  this  was  the  form  of  will 
referred  to  by  the  XII  Tables. 

The  tettamentum  per  aes  et  libram  continued  to  exist  after  the  time  of  Gaius,  and  is 
probably  referred  to  in  a  constitution  (C.  Th.  4,  4,  3)  of  Honorius  and  Arcadius  (A.d. 
369),  as  it  was  the  only  will  having  five  witnesses.  It  could  not,,  however,  have  been 
resorted  to  after  A.D.  409,  when  Honorius  and  Theodosius  established  a  less  formal 
written  wilL 

4.  The  Praetorian  Will. 

The  Praetor,  however,  if  seven  witnesses  have  set  their  seals  to  the  will, 
promises  the  heirs  appointed  in  it  bonorum  possession  according  to  the  terms 
of  the  will  {secundum  tadulas) :  if,  then,  there  is  no  one  to  whom  the  inherit- 
ance would  belong  by  statutory  right  in  case  of  intestacy,  a  brother  for 
instance  bom  of  the  same  father,  or  a  father's  brother,  or  brother's  son, — in 
that  case  the  heirs  appointed  in  the  will  can  retain  the  inheritance.  The 
rule  of  law,  indeed,  is  the  same  as  if  the  will  could  not  take  effect  on  some 
other  ground — that  the  familia  had  not  been  sold,  for  instance,  or  that  the 
testator  had  not  spoken  the  words  of  the  formal  declaration.    (G.  2,  119.) 

But  let  us  see  whether  or  not  a  brother,  or  a  father's  brother,  if  there  are 
such,  are  to  be  preferred  to  the  heirs  appointed  by  the  will.  For  a  rescript  of 
the  Emperor  Antoninus  points  out  that  the  claimants  Oii  bonorum  possession 
according  to  the  terms  of  a  will  not  rightly  made,  can  defend  themselves 
against  persons  that,  as  being  successors  in  case  of  intestacy,  bring  a 
vindicatio  for  the  inheritance  by  the  exceptio  doli  mali,    (G.  2,  I2P.) 

The  wills  just  named  were  ascribed  to  the  jus  civile.    But  afterwards. 


^  Familiam  pecuniamque  tuam  endo  mandaUla^  tutela  ciutodelaque  mta  {ex  jure 
QuirUium  esw  aio,  ectque)^  quo  tu  jure  testamentum  fcicere  postU  tecundum  legem  pub- 
licttfii,  hoc  aere,  et  ut  quidam  adjiciunt  aeneaque  libra,  esto  mihi  empta  ;..,.« 
kaec  Ua  ut  in  his  iabulis  cerisque  scripta  sunt,  Ua  do,  ita  Ugo^  ita  testor,  itaque  vos, 
Quirites,  testimonium  mihi  perhibetote. 
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under  the  edict  of  the  Praetor,  a  different  form  of  making  wills  was  brought 
in.  By  this  form,  under  the  Jus  konorariumj  the  testator  was  not  required  to 
convey  away  the  property ;  but  the  seals  of  seven  witnesses  were  enough, 
although  by  \htjus  civile  the  seals  of  witnesses  were  not  necessary.  (J.  2, 
10,2.) 

The  principle  upon  which  the  Praetor  interfered  in  this  caae 
is  the  same  as  that  which  appears  in  so  many  others — namely, 
to  prevent  the  strict  forms  of  law  producing  injtistice.  It  is 
significant,  however,  that  in  allowing  heirs  to  take  in  the 
absence  of  a  proper  mancipaiio  or  nuncupation  the  Praetor 
required  a  new,  less  cumbrous,  and  more  useful  form  instead. 
The  will  must  be  sealed,  and  seven  witnesses  were  required.  The 
number  seven  was  obtained  by  adding  the  libripens  and  familiae 
emptor  to  the  five  required  in  a  will  per  aes  et  libram.  That  was 
the  condition  of  his  assistance,  just  as  part  performance  was 
the  condition  of  lus  assistance  in  enforcing  informal  contracts. 
But  there  is  an  important  difference.  In  contract,  the  Praetor 
interfered  to  prevent  injustice  through  a  strict  adherence  to  the 
forms  of  law;  in  testaments,  he  interfered  to  prevent  dis- 
appointment of  the  just  expectations  of  the  heirs,  and  the 
frustration  of  the  testator's  wishes.  Manifestly,  however,  there 
was  less  clamant  reason  for  interfering  to  prevent  disappoint- 
ment of  heirs  than  to  check  injustice  and  fraud.  Accordingly, 
the  Praetor  did  not  give  relief  if  there  were  any  heirs  ab  intes^ 
tato  having  a  special  claim  to  the  succession.  Thus  a  patemaJ 
uncle,  brother's  son,  or  brother  by  the  same  father — the  next  of 
kin  according  to  the  artificial  rules  of  the  old  law — could  demand 
the  inheritance  against  the  heirs  appointed  by  an  informal  wilL 
The  decision  of  Antoninus  altered  all  that,  and  formed  the  first 
step  in  the  process  by  which  t^ie  Roman  will  was  established  in 
its  final  shape. 

II.  Forms  of  Roman  Will  in  the  time  of  Justinian. 

1.  Written  Will. 

Step  by  step  men's  practice,  and  the  amendments  made  by  the  constitutions, 
began  to  join  \htjus  civile  and  the  Praetorian  law  into  one  harmonious  whole. 
It  was  settled,  therefore,  that  at  one  and  the  same  time,  as  the  jus  civile  in 
a  way  required,  seven  witnesses  must  be  employed ;  that  these  witnesses 
must  sign  at  the  foot,  a  point  first  found  in  the  constitutions ;  and  that,  as 
under  the  Praetor's  edict,  their  seals  should  be  set  to  wills.  This  branch  of 
the  law  therefore  seems  to  be  threefold  (Jus  tripertituni).  The  witnesses, 
and  their  presence  together  ip  order  to  publish  the  will,  come  down  from  the 
jus  civile.    The  signatures  of  the  testator  and  the  witnesses  at  the  foot  arc 
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drawn  from  the  observances  under  the  sacred  constitutions.  The  seals 
lastly,  and  the  number  of  the  witnesses,  are  due  to  the  Praetor's  edict.  0*2, 
lo,  3.) 

(1.)  The  will  must  either  be  written,  or  produced  in  the  pre- 
sence of  seven  witnesses,  all  present  together  with  the  testator 
until  the  ceremony  is  finished;  and  the  witnesses  must  be  present 
of  their  own  accord,  and  by  invitation.     (D.  28,  1,  25 ;  D.  28,  1, 

20,  8.) 

(2.)  The  testator  must  sign  the  part  of  the  will  shown  to  the 
witnesses  in  their  presence;  or  if  he  cannot  write,  an  eighth 
person  must  sign  it  for  him  in  the  presence  of  the  witnesses. 
If  the  will  is  and  purports  to  be  written  by  the  testator's  own 
hand  (hence  called  holograph),  the  absence  of  the  signature  is 
not  fatal.     (C.  6,  23,  21,  pr.) 

(3.)  The  witnesses,  at  the  same  time  and  place,  and  in  the 
presence  of  the  testator,  must  adhibit  both  their  names  and 
seals.     (C.  6,  23,  12 ;  D.  28,  1,  22,  4.) 

But  the  witnesses  may  all  use  one  ring  to  seal  the  will — indeed,  what  if 
the  seven  rings  were  all  cut  alike  ? — as  Pomponius  held.  Even  with  another 
man's  ring  one  may  lawfully  seal.    (J.  2,  10,  5.) 

(4.)  The  whole  transaction  must  be  uninterrupted,  and 
unmixed  with  any  other  business  {una  contextu).    (D.  28,  1, 

21,  3.) 

1**.  The  will  need  not  be  in  the  testator's  handwriting,  and  its  contents  need  not  be 
disclosed  to  the  witnesses.     (C.  6,  28,  21,  pr.) 

2'.  It  makes  no  difference  whether  it  is  on  tablets,  or  on  paper,  or  on 
parchment,  or  on  any  other  material,  that  the  will  is  made.    Q.  2,  16,  12.) 

3".  To  all  these  under  our  constitution,  to  secure  that  wills  shall  be  genuine 
and  that  no  fraud  shall  be  employed,  this  addition  has  been  made,  that  the 
name  of  the  heir  shall  be  stated  in  the  handwriting  of  the  testator  or  of  the 
witnesses,  and  that  everything  shall  take  place  according  to  the  tenor  of  that 
constitution.    (J.  2,  10,  4.) 

The  constitntion  referred  to  (C.  6,  23,  29)  was  found  to  be  productiTe  of  much 
mischief,  in  consequence  of  the  ignorance  of  testators  of  its  provisions,  or  of  their 
inattention;  and  it  was  repealed  (Nov.  119,  9). 

4".  Duplicates  must  each  be  sealed.    (D.  28,  1,  24.) 

Of  one  will,  too,  several  counterparts  may  be  made,  if  each  is  made  according 
to  the  required  forms.  Sometimes  this  is  necessary,  as  when  a  man  is  going 
to  sea,  and  wishes  to  carry  with  him  and  also  to  leave  at  home  a  formal 
declaration  of  his  deliberate  intention.  Countless  other  reasons  also,  ever 
threatening  men's  ties,  may  make  this  needful.    (J.  2,  10,  13.) 

2.  Private  Nuncupative  or  Oral  Will. 

So  much  for  wills  made  in  writing.    But  if  a  man  wishes  to  do  without 
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writing  in  drawing  up  his  will,  according  to  the  jus  civiUy  let  him  know  that 
if  he  employs  seven  witnesses,  and  declares  his  wishes  before  them,  this  is  a 
thoroughly  complete  will  according  to  the  jus  civile^  and  firmly  settled. 
(J.  2,  lo,  14.) 

In  a  constitution  of  Theodosius  and  Yalentiman  (C.  6,  23,  21,  2)  this  proviidon  was 
embodied,  subject  to  the  rules  as  to  the  presence  of  the  witnesses  already  stated.  (C.  6, 
23,  26.) 

3.  Public  Nuncupative  Will. 

Without  any  formalities  a  person  may  declare  his  last  will  in 
the  presence  of  a  magistrate,  or  have  a  memorandum  thereof 
entered  on  the  records  of  the  Court.     (C.  6,  23,  19.) 

in.  Special  Forms  of  Wills  for  Particular  Classes. 

1.  Soldiers. 

The  careful  observance  of  the  rules  just  given  for  drawing  up  wills  has 
been  relaxed  by  the  imperial  constitutions  in  favour  of  soldiers,  because  of 
their  want  of  skill.  Their  wills,  although  they  have  not  employed  the 
legal  number  of  witnesses,  nor  observed  any  other  formality  required  in 
wills,  are  none  the  less  rightly  made,  if  only  they  have  been  engaged  in 
service.     (J.  2,  11,  pr. ;  G.  2,  109.) 

This  was  very  properly  brought  in  by  a  constitution  of  ours,  and  so  in 
whatever  shape  their  last  wishes  are  found,  written  or  unwritten,  the  will 
takes  effect  as  the  expression  of  those  wishes.  But  at  the  times  when  they 
are  free  from  the  hardships  of  service,  and  living  either  elsewhere  or  in  their 
own  abodes,  they  cannot  claim  the  aid  of  such  a  privilege.  A  will,  indeed, 
even  if  filiifamilias,  they  are  allowed  to  make,  because  they  are  soldiers ; 
but  it  must  be  according  to  the  law  common  to  all,  and  with  the  employment 
of  all  those  observances,  even  in  their  wills,  that  we  have  just  set  out  as 
necessary  in  the  wills  of  civilians.     (J.  2.  11,  pr.) 

With  express  reference  to  soldiers'  wills  the  late  Emperor  Trajan  sent  to 
Statilius  Severus  a  rescript  in  these  terms :  "  The  privilege  g^nted  to 
soldiers  on  service,  of  having  their  wills  held  valid,  no  matter  how  they  are 
made,  ought  to  be  understood  thus  : — It  ought  first  to  be  evident  that  a  will 
was  made ;  this  can  be  done  without  writing,  even  by  those  that  are  not 
soldiers.  The  soldier,  then,  about  whose  goods  a  question  is  raised  before 
you,  if  he  called  men  together  for  the  purpose  of  declaring  his  last  wishes, 
and  spoke  so  as  to  make  it  clear  whom  he  wished  to  be  his  heir,  and  on 
whom  he  wished  to  bestow  freedom,  may  be  held,  though  there  was  no 
writing,  to  have  made  his  will  in  this  way,  and  his  wishes  must  be  held 
valid.  But  if,  as  often  happens  in  the  course  of  talk,  he  said  to  some  one, 
*  I  make  you  my  heir,'  or  *  I  leave  you  my  goods,'  this  ought  not  to  be 
respected  as  a  will.  No  one  has  a  greater  interest  in  refusing  to  admit  such 
an  example  than  the  very  persons  to  whom  the  privilege  has  been  granted. 
For  otherwise  it  would  not  be  hard,  after  the  death  of  any  soldier,  for  witnesses 
to  come  forward  and  affirm  that  they  had  heard  the  deceased  say  of  any  one 
they  thought  fit  that  he  left  him  his  goods  ;  and  thus  the  true  intentions  of 
the  deceased  might  be  overturned."    (J.  2,  11,  i.) 

This  favour  is  granted  them  by  the  imperial  constitutions  only  so  long  as 
they  are  soldiers  and  live  in  camp.     But  veterans  after  their  discharge,  or 
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persons  that  though  soldiers  make  a  will  when  not  in  camp,  ought  to  make 
it  according  to  the  law  common  to  all  Roman  citizens.  A  will,  too,  that  they 
have  made  in  camp  not  according  to  the  law  commonly  in  use  (commune  jus\ 
but  in  a  way  of  their  own  choice,  will  be  effectual  after  their  discharge  for 
one  year  only.  But  what  if  the  testator  dies  within  the  year,  while  the 
appointed  condition  under  which  alone  the  heir  can  take  is  not  fulfilled  within 
the  year  ?  Is  the  will  to  take  effect  as  if  a  soldier's  ?  It  is  held  that  it  does. 
(J.  2,  11,3) 

But  if  a  man,  before  becoming  a  soldier,  has  made  a  will,  not  valid  in  law 
(non  jure),  and  after  becoming  a  soldier,  and  while  engaged  on  service, 
has  unsealed  it  and  added  or  withdrawn  some  things,  or  has  in  any  other 
way  shown  his  wish  that  it  should  take  effect  as  a  soldier's  will,  then  we 
must  say  that  the  will  is  to  take  effect  as  if  resulting  from  the  fresh  wishes 
of  a  soldier.    (J.  2,  ii,  4.) 

This  privilege  was  first  granted  for  a  limited  time  by  Julius 
Csesar,  renewed  by  subsequent  Emperors,  Titius,  Domitian, 
Nerva,  and  finally  established  as  a  permanent  part  of  the  law 
under  Trajan.     (D.  29,  1,  1,  pr.) 

The  same  privilege  was  allowed  to  seamen  in  the  service  of 
the  State.     (D.  37,  13,  1,  1.) 

It  lasts  only  during  the  time  of  service,  and  for  one  year 
after  a  soldier's  or  sailor's  retirement.  (D.  29,  1,  38,  pr.)  But 
if  the  soldier  is  dismissed  for  misconduct,  the  privilege  is 
extinguished  at  once.     (D.  29,  1,  26.) 

We  shall  afterwards  see  that  this  is  not  the  only  point  in 
the  making  of  wills  upon  which  soldiers  were  favoured. 

2.  Wills  of  the  Blind. 

The  wiUs  of  persons  suffering  from  blindness  (whether  con- 
genital or  from  disease)  may  be  made  in  the  presence  of  seven 
witnesses  with  the  aid  of  a  notary  {tabularius).  The  testator 
must  openly  declare  the  names,  rank,  and  description  of  the 
heirs,  and  their  shares,  as  also  the  legacies.  The  instructions 
are  to  be  written  by  the  notary  all  at  one  sitting  in  the  presence 
of  the  witnesses,  and  signed  and  sealed  by  them  and  him  in 
the  usual  manner.  When  a  notary  cannot  be  found,  an  eighth 
person  who  can  write  is  to  take  his  place.     (C.  6,  22,  8.) 

3.  Wills  of  persons  that  cannot  read. 

A  constitution  of  Justinian  applies  to  persons  that  cannot  read 
{rustici).  It  does  not  apply  to  the  cities  and  camps  of  the 
Roman  world.  Where,  however,  few  are  found  able  to  read  and 
write,  the  old  custom  shall  have  the  force  of  law;  and  where 
witnesses  cannot  sign  their  names,  it  is  enough  if  they  are 
present.  If  seven  witnesses  cannot  be  found,  five,  but  not 
fewer,  shall  sufiice.     These  witnesses  must  know  the  names  of 
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the  heirs.    If  any  can  read  and  write,  they  may  sign  for  the 
other  witnesses  in  their  presence.     (0.  6,  23,  31.) 

4.  Persons  suffering  from  contagious  disease. 

When  the  testator  suffers  from  contagious  disease,  seven 
witnesses  are  required ;  but  if  any  of  them  are  suffering  from 
disease,  the  necessity  of  their  being  all  present  together  is 
dispensed  with.     (C.  6,  23,  8.) 

5.  Parents  and  Children. 

When  a  parent  left  his  property  among  his  children  by  an 
informal  will,  his  dispositions  took  effect  as  a  trust  {fideicomr 
missum).  This  relief  was  given  by  Diocletian  and  Maximian 
(C.  3,  36,  16)  and  Constantine  (C.  3,  36,  26).  Theodosius  and 
Valentinian  enacted  that  if  the  will  refers  to  others  than  children, 
so  much  of  it  shall  be  void,  and  the  property  undisposed  of  go 
to  the  children.     (C.  6,  23,  21,  1.) 

IV. — ^Erasctres,  Interlineations,  &c.,  in  Wnxs. 

Blots,  erasures,  or  interlineations  are  not  fatal  defects  in 
regard  to  the  form  of  the  will,  but  they  may  be  viewed  as 
signs  of  intention  to  revoke  the  will.     (C.  6,  23,  12.) 

The  general  rule  was,  that  if  a  testator  by  himself  or  by  any 
one  else,  deliberately  erased  (deleta)  or  scored  out  (inducta)  any- 
thing in  the  will,  it  was  void ;  but  if  it  was  done  by  accident,  or 
by  some  one  else  without  his  authority,  the  will  was  valid  if  it 
could  be  read;  i.e.  if  with  the  eyes  one  could  decipher  the 
writing.  But  if  illegible,  extrinsic  evidence  was  not  admissible 
to  prove  the  contents.  (D.  28, 4,  1,  pr.)  Hence  if  there  is  any 
accidental  erasure,  the  will  takes  effect  notwithstanding  it  con- 
tains the  usual  ajB&rmation  that  the  testator  has  made  all  the 
erasures  (Uturae),  scorings  out  (inductiones),  and  interlineations 
(superinductiones).     (D.  28,  4,  1,  1.) 

Ilbistrations. 

LucitiB  Titios,  while  sane,  made  a  will.  Afterwards,  when  insaney  he  tore  it  iq>. 
The  heirs  under  the  will  are  entitled  to  the  property,  because  being  insane,  he  could 
not  have  a  legal  intention  to  revoke  the  will.     (D.  28,  3,  20.) 

Several  copies  of  a  will  are  made  from  one  original,  and  one  of  the  copies  is 
perfected  with  all  the  necessary  formalities.  If  the  testator  takes  a  copy  deposited  in 
A  public  office,  and  cancels  it,  the  will  is  not  necessarily  void.  If  his  intention  was  to 
revoke  the  will,  such  cancelling  efifects  the  purpose,  but  otherwise  not     (D.  28,  4,  4.) 

A  testator  erased  the  names  of  the  heirs  in  his  will,  leaving  the  rest  of  the  will 
untouched.  In  the  absence  of  heirs  ab  intesUUo,  the  Exchequer  {Fiteus)  daiined  the 
inheritance.  The  Emperor  Antoninus  'gave  judgment  in  favour  of  the  Exchequer, 
whereupon  ensued  the  following  argument : — Y ivius  Xeno  said,  I  crave,  Lord  £mp«ror. 
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your  indulgent  hearing.  What  judgment  do  you  pronounce  as  to  the  validity  of  the 
^gacies  (which  were  not  erased)  ?  Caesar  said.  Do  you  contend  that  a  will  is  valid  in 
which  the  names  of  the  heirs  are  scored  out  ?  Cornelius  Priscianus  (AdvoccUus  Leonu), 
It  is  orUy  the  names  of  the  heirs  that  are  scored  out.  Calpumius  Lon^us  [Advocattu 
Fisci)f  No  will  can  be  valid  under  which  no  heir  takes.  Priscianus  replied,  But  the 
testator  made  legacies  and  manumissions.  Parties  being  removed,  Antoninus  Caesar 
took  the  case  into  consideration,  and  having  ordered  them  again  to  be  admitted, 
delivered  judgment  as  foUows  : — ^This  case  seems  to  admit  a  favourable  construction, 
and  we  accordingly  decide  that  Nepos  did  not  intend  to  cancel  any  part  of  the  will 
except  what  he  actually  scored  out.     (D.  28,  4,  8.) 

One  of  the  heirs  was  a  slave,  who  was  at  once  made  heir  and  tree.  Held  that  his 
name  was  struck  out  only  as  heir,  and  that  the  gift  of  liberty  was  valid.     (D.  28,  4,  8.) 

So  far  it  appears  that  the  legacies  may  be  preserved,  while  the  heirs  are  struck 
out.  This  is  not  inconsistent  with  the  principle  stated  above,  that  the  whole  validity 
of  a  will  depended  on  the  heirs.  Tn  the  present  case  the  will  is  assumed  to  be  valid, 
and  to  be  revoked  partially  in  regard  to  the  heirs  alone.  The  erasure  did  not  impair 
thefomud  validity  of  the  wilL     (C.  6,  23,  12.) 

A  testator  cancelled  or  scored  out  a  will,  explaining  that  he  did  so  on  aocotrnt  of 
an  objection  to  one  of  the  heirs.  Afterwards  the  will  was  sealed.  Has  it  any  force  t 
Ulpian  said.  If  he  scored  out  the  name  of  one  heir  only,  the  rest  of  the  will  is  perfectly 
valid  and  effective  ;  and  even  the  legacies  specifically  charged  upon  that  heir  will  be 
payable,  assuming  that  to  be  the  intention  of  the  testator.  Suppose,  however,  assigning 
the  same  reason,  the  testator  struck  out  the  names  of  all  the  heirs,  is  the  will  revoked  as 
to  all  ?  It  depends  upon  whether  the  testator  wished  to  strike  out  only  the  peccant 
heir,  or  on  his  account  to  reject  alL  If  the  former,  the  rest  are  still  heirs.  If  all 
are  cut  off,  the  legacies  will  still  be  due.     (D.  28,  4,  4.) 

V. — Opening,  Publication,  and  Inspection  op  Wills. 

Any  judge  had  power  to  order  a  will  to  be  produced  and  read 
in  public.  (C.  6,  32,  1.)  The  Praetor  had  jurisdiction  to  com- 
pel the  witnesses  to  appear  and  acknowledge  (D.  29,  3,  4)  or 
deny  their  seals.  (D.  29,  3,  5.)  Paul  gives  the  following 
account  of  the  formalities  of  opening  a  will.  The  witnesses 
that  sealed  the  will,  or  the  greater  part  of  them,  are  to  be 
present  (if  that  is  impossible,  special  arrangements  were  made, 
D.  29,  3,  7) ;  and  when  they  have  recognised  their  seals,  the 
string  is  to  be  broken,  and  the  will  opened  and  read.  An 
opportunity  is  to  be  given  for  copying  it,  and  thereafter  it  is  to 
be  sealed  with  an  official  seal,  and  deposited  in  the  public 
archives,  so  that  if  the  copies  of  it  are  lost,  fresh  ones  may  be 
had  from  the  original.  (Paul,  Sent.  4,  6,  1.)  In  towns  or 
municipaUties,  the  opening  and  reading  shoiJd  take  place  in 
the  Forum  or  Basilica  between  the  2d  and  10th  hour  of  the 
day.  This  ought  to  be  done  in  the  presence  of  the  magistrates 
and  with  witnesses  of  respectability.  (Paul,  Sent.  4,  6,  2.) 
Whoever  opens  a  will  elsewhere,  or  in  any  other  manner,  is 
liable  to  a  penalty  of  5000  sesterces.    (Paul,  Sent.  4,  6,  2  A.) 

2  P 


Digiti 


ized  by  Google 


594  INHERITANCE. 

The  will  should  be  opened  within  three  or  five  days,  if  the 
person  in  whose  custody  it  is,  is  in  the  same  place  where  the 
testator  dies ;  if  not,  within  the  same  time  from  the  date  of  his 
return.     (Paul,  Sent.  4,  6,  3.) 

Testaments,  and  all  documents  that  are  wont  to  be  notified 
in  the  tax-office  (censuale  officium),  should  be  kept  there,  and  not 
be  removed.  (C.  6,  23,  18.)  Justinus  refers  to  the  attempts  of 
the  clergy  to  get  jurisdiction  over  the  publication  of  wills,  and 
to  take  it  away  from  the  Magister  Census.  It  is  absurd  and 
scandalous,  he  says,  that  they  should  affect  to  be  skilled  in  law ; 
and  he  imposed  on  them  for  such  oflFence  a  penalty  of  50  poirnds 
{librae).     (0.1,3,41.) 

A  will — the  most  secret  of  documents  before  a  testator's 
death — becomes,  after  that  event,  in  a  manner  a  pubhc  deed. 
(D.  29,  3, 2,  pr.)  In  any  controvensy  regarding  a  will,  the  judge 
could  order  the  person  in  whose  custody  it  was  (D.  29,  3,  2,  8) 
to  produce  it,  in  order  that  it  might  be  read  and  copied.  (D.  2, 
15,  6 ;  D.  29,  3,  1,  1.)  Inspection  was  not  allowed,if  there  was 
a  doubt  as  to  whether  the  testator  was  dead.  (D.  29,  3,  2,  4.) 
Moreover,  the  date  of  the  will  was  not  shown,  because  it  might 
have  helped  forgers  to  give  a  consistent  date  to  a  fabricated 
will  purporting  to  revoke  the  true  will.     (D.  29,  3,  2,  6.) 

B.  Disherison. 
If  certain  persons  are  not  made  heirs,  or  expressly  disinhei-ited, 
the  will  is  void.  At  the  same  time,  there  was  no  person  that  a 
testator  was  compelled  to  make  his  heir.  He  could  disinherit 
all,  but  he  must  do  so  expressly.  Persons  were  disinherited 
either  as  individuals  (nominatim)  or  in  a  class  {inter  caeteros). 

A  person  is  disinherited  by  name,  either  in  the  form,  "  Let  Titius, 
my  son,  be  disinherited  {exheres  esto)  f  or  in  the  form,  "  Let  my  son 
be  disinherited,"  with  his  own  name  not  added — if,  that  is,  there  is  no  other 
son.    (J.  2,  13,  I ;  G.  2,  127.) 

It  seems  very  strange  that  throughout  the  whole  history  of 
Rome,  a  rule  so  arbitrary  should  have  been  inflexibly  main- 
tained, and  instead  of  suffering  the  usual  fate  of  the  older 
parts  of  the  law  at  the  hands  of  Justinian,  should  have  been  made 
actually  more  stringent  by  him.  The  rule  afforded  no  real  pro- 
tection to  the  persons  in  question,  because  the  testator's  power 
of  expressly  disinheriting  them  was  unqualified.  Testators 
were  bound,  as  will  be  shown  under  the  next  head,  to  leave  a 
portion  of  their  property  to  their  children,  but  they  were  not 
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bound  to  make  them  heirs.  Whence  then  so  singular  and 
inconvenient  a  rule — ^a  rule  that,  owing  to  the  ignorance  or 
forgetfulness  of  testators,  must  constantly  have  defeated  their 
testamentary  dispositions  ? 

The  explanation  is  clearly  given  in  a  quotation  from  Paul  in 
the  Digest  (D.  28,  2,  11),  and  throws  an  interesting  light  upon 
the  early  Roman  ideas  of  inheritance.     Paul  observes  that 
there  is  a  sort  of  copartnership  in  the  family  property  between 
a  father  (paterfamilias)   and  his  children.      The  very  names 
(j)aterfamilia8,  Jiliusfamilias)  show  this :  to  the  familia  they  stand 
as  one  person,  towards  each  other  only  in  the  natural  relation 
of  father  and  son.    When,  therefore,  the  father  dies,  it  is  not 
so  correct  to  say  that  they  inherit  his  property,  as  th^t  they 
acquire  the  free  control  of  their  own.     Hence,  although  they 
are  not  named  heirs  by  the  deceased,  they  are  still  owners  of 
the  family  property.     By  the  old  customary  law,  children  could 
not  reftise  to  be  heirs  to  their  father ;  the  privilege  of  refusal 
was  bestowed  on  them  by  the  Praetors.    Was  there  not  a  time 
when  also  the  father  could  not  deprive  them  of  the  property  ? 
Paul  treats  the  children  as  being  in  possession  until  they  are 
removed.     The  father  has  the  power  to  remove  them,  and  clear 
the  ground  for  the  introduction  of  new  heirs ;  but  unless  he 
ex€fi*cises  that  power,  they  remain,  and  there  is  no  place  for  the 
heirs  intended.    The  standpoint  of  the  law,  then,  is  this :  A 
man's  children  are  his  natural  heirs,  and  in  a  sense  joint-owners 
af  the  family  estate;   but  either  by  the  XII  Tables,  or  by 
custom  only  confirmed   by  the  XII  Tables,  he  acquired  the 
right  to  eject  those  heirs,  and  put  in  whomsoever  he  pleased. 
The  testamentary  power  was  thus  a  usurpation  of  the  rights 
of   the  natural    heirs.     It  was    a  power   to   set  them  aside. 
Whoever,  therefore,  wished  to  appoint  other  heirs,  must  first 
pave  the  way  by  disinheriting  the  natural  heirs,  and  so  leave 
the  inheritance  open  to   the  designated  heirs  to  enter.     We 
shall  presently  see  how  far  compensation  was  provided  for  the 
Datural  heirs    through  the    Querela    inojfficiosi  testamenti.      In 
speaking  of  **  natural  heirs  "  and  "  family,"  it  must  be  kept  in 
mind  that  the  ancient  family  as  based  on  the  potestas,  not  that 
constituted  by  the  tie  of  blood,  is  referred  to.      The  persons 
that,  if  not  made  heirs,  must  be  expressly  disinherited,  may  be 
considered  under  four  groups : — 

1 .  Those  living  under  Uie  potestat  or  manus  of  the  testator  at  the  time  of  making 
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his  will,  and  who,  if  he  were  at  that  moment  to  die  intestate,  would  be  his  heirs. 
{Sui  heredes,)     (Ulp.  Frag.  22,  14.) 

2.  Those  not  included  in  group  (I ),  that  between  the  time  of  making  his  will  and 
his  death  are  under  his  potestas  or  manuSf  and  who  by  his  death  intestate  would 
succeed  as  heirs.  This  includes  children  unborn  at  the  time  of  his  death,  but  bom 
within  ten  months  afterwards. 

8.  Emancipated  children. 

4.  Adopted  children. 

6.  Changes  by  Justinian, 

1.  Persons  under  the  potestas  or  manus  of  the  testator  at  the 
time  of  making  the  will,  who,  if  he  were  then  to  die  intestate, 
would  succeed  as  heirs. 

(1.)  Filitisfamilias. 

In  order,  however,  that  a  will  may  take  effect  in  any  case,  it  is  not  enough 
to  observe  the  rules  set  forth  above.  A  man  that  has  a  son  t'n  potesiate 
ought  to  take  care  to  appoint  him  heir,  or  to  disinherit  him  by  name ;  for  if 
he  does  not,  but  passes  him  over  in  silence,  the  will  is  void.  So  far  is  this 
carried  that  [as  our  teachers  think]  even  if  the  son  dies  in  the  lifetime  of 
the  father  there  can  be  no  heir  under  the  will,  because  the  will  was  bad  from 
the  first.     (J.  2,  13,  pr. ;  G.  2,  123.) 

But  the  authors  of  the  opposite  school  think  otherwise.  If,  indeed,  the 
son  is  alive  at  the  time  of  his  father's  death,  undoubtedly  he  bars  the  heirs 
appointed  in  the  will,  and  becomes  a  suus  lures  by  way  of  intestacy  ; 
and  this  they  own.  But  if  he  is  cut  off  before  his  father's  death,  the  inherit- 
ance can,  they  think,  be  entered  on  under  the  will,  as  there  is  no  son  to  bar 
the  way  ;  because,  of  course,  they  hold  that  the  will  was  not  made  void  from 
the  first  by  the  fact  that  the  son  was  passed  over.    (G.  2,  123.) 

If  a  son  is  disinherited  by  his  father,  he  ought  to  be  disinherited  by  name. 
In  that  way  he  can  be  disinherited  before  an  heir  is  appointed.     (G.  2, 127.)  « 

According  to  the  text  of  Justinian,  it  appears  that  the  point  in  dispute  waa  settled 
in  favour  of  the  school  of  Gains. 

(2.)  Daughters  and  other  descendants  of  both  sexes  under 
potestas. 

As  regards  all  the  other  children,  if  the  testator  passes  them  over  the 
will  takes  effect.  But  the  persons  passed  over  come  in  {adcrescunt)  for  a 
share  along  with  the  heirs  appointed  in  the  will ;  if  the  latter  are  sui  heredes^ 
for  share  and  share  alike  ;  if  they  are  outsiders,  for  half  the  property.  For  in- 
stance, if  a  man  appoints  say  three  sons  heirs,  and  passes  over  a  daughter,  then 
the  daughter  comes  in  as  an  heir  for  one-fourth  ;  and,  besides,  the  Praetor  also 
protects  her  in  this  share,  because  she  would  have  had  it  in  case  of  intestacy. 
If,  however,  he  appoints  outsiders  his  heirs,  and  passes  over  a  daughter,  then 
the  daughter  comes  in  and  is  made  heir  of  one-half.  All  we  have  said  of  a 
daughter  we  shall  understand  to  be  said  of  a  grandson,  and  also  of  all 
descendants,  whether  male  or  female.     (G.  2,  124.) 

What  then  ?  Although  daughters,  according  to  what  we  have  said,  with- 
draw from  the  heirs  appointed  in  the  will  one-half  only,  yet  the  Praetor 
promises  them  bonorum  possessio  contrary  to  the  terms  of  the  will  [contra 
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tabulas) ;  and  on  this  principle  outside  heirs  are  shut  off  from  the  wholp 
inheritance.    (G.  2,  125.) 

The  result  of  this  bonorum possessio  no  doubt  would  be,  that  there  would 
be  no  difference  between  females  and  males.  But  lately  the  Emperor 
Antoninus  pointed  out  in  a  rescript  that  female  suae  heredes  are  not  to  obtain 
more  by  bonorum  possessio  than  they  would  by  their  right  to  conie  in  {jus 
adcrescendi\  The  like  rule  holds  for  emancipated  females  ;  namely  this, 
that  what  they  would  have  had  by,  their  right  to  come  in  if  they  had  been 
suae  heredes^  that  they  are  to  have  by  means  of  bonorum  possessio,  (G.  2, 106.) 

But  descendants,  male  or  female,  can  be  disinherited,  not  only  by  name  but 
as  "  all  others ; "  that  is  in  this  way,"  Let  all  others  be  disinherited."  These 
words  are  usually  thrown  in  after  the  appointment  of  the  heir.  This  is  so, 
however,  only  by  they^  civile,    (G.  2, 128,  as  restored.) 

The  Praetor  orders  all  males,  both  sons  and  all  others — grandsons  that  is, 
and  great-grandsons — to  be  disinherited  by  name.  Female  children,  how- 
ever— daughters  that  is,  and  granddaughters,  and  great-granddaughters — 
may  be  disinherited  either  by  name  or  as  included  in  "  all  others."  (C.  2, 1 29, 
as  restored.) 

As  regards  daughters  or  other  descendants  through  males,  whether  male 
or  female,  this  rule  was  not  in  ancient  times  observed.  But  if  they  were  not 
named  as  heirs  in  the  will,  or  disinherited,  the  will  was  not  thereby  invali- 
dated ;  only  they  were  afforded  a  right  to  come  in  for  a  fixed  share  ;  more- 
over, it  was  not  necessary  for  ascendants  to  disinherit  such  persons  by  name, 
but  it  was  lawful  to  do  this  by  including  them  among  "  all  others."  (J.  2, 
13,  pr.) 

From  the  drctuDBtance  that  the  Praetor  and  the  Emperors  made  the  law  on  the 
subject  of  disherison  vary  with  the  law  of  intestate  succession,  it  is  perhaps  not 
improbable  that  the  distinction  in  sec.  124  of  Gains  throws  us  back  on  a  time  when 
the  right  of  daughters  to  the  succession  was  not  so  clearly  established  as  the  right 
of  sons.  It  may  be  an .  indication  of  a  preference  of  the  male  to  the  female  line 
that  had  disappeared  even  so  early  as  the  XII  Tables. 

2.  Persons  falling  under  the  potestas  or  manus  after  the  will 
is  made,  but  before  the  testator's  death.  In  this  class  is 
included  posthumous  children  of  the  testator. 

(1.)  Posthumous  children  (postumt).  These  are  children  of 
the  testator,  who  if  bom  in  his  lifetime  would  have  been  under 
his  potestas,  and  entitled  to  succeed  him  if  he  died  intestate. 

Posthumous  descendants  ought  to  be  either  appointed  heirs  or  dis- 
inherited. In  one  respect  they  are  all  on  the  same  footing ;  namely  this, 
that  whether  it  is  a  posthumous  son  or  any  of  the  other  descendants,  male 
or  female,  that  is  passed  over,  the  will  takes  effect,  but  is  afterwards  broken 
by  the  birth  of  a  posthumous  descendant,  male  or  female,  and  on  that 
ground  wholly  invalidated.  If,  therefore,  a  woman,  from  whom  there  is  hope 
of  posthumous  issue,  miscarries,  there  is  nothing  to  bar  the  heirs  named  in 
the  will  from  entering  on  the  inheritance.  Females,  indeed,  were  usually 
disinherited  either  by  name,  or  as  included  in  "  all  others,"  provided  only 
that  if  they  were  disinherited  as  included  in  "  all  others,"  some  legacy  should 
be  left  them,  that  they  might  not  seem  to  be  passed  over  through  forgetful- 
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ness.  But  male  posthumous  descendants — a  son  that  is,  and  so  on — could  not, 
it  was  held,  be  rightly  disinherited,  except  by  name,  in  this  way,  namely  : — 
"  Let  whatever  son  may  be  bom  to  me  be  disinherited."  (J.  2,  13,  i ;  G.  2, 
130-132,  as  restored.) 

The  form  for  appointing  poeUiuinoiis  grandchildren  heirs  was  introduced  by 
G alius  Aqnilius,  the  author  of  the  Aquilian  Stipulation.  (D.  28,  2,  29,  pr.)  It  ran 
in  the  following  terms  : — "  If  my  son  die  in  my  lifetime,  then  if  any  grandson  or 
granddaughter  by  him  is  bom  to  me  after  my  death,  within  ten  months  of  the  death 
of  my  son  let  them  be  heirs.'* 

Ulpian  puts  it  simply  that  the  tafer  way  was  to  disinherit  male  posthumous  children 
expressly  {^nomintUim).     (Ulp.  Frag.  22,  22.) 

(2.)  In  the  same  position  as  posthumous  descendants  are  those  that  by  suc- 
ceeding to  the  position  of  a  suus  heres  become  as  if  by  being  bom  afterwards 
sui  heredes  to  their  ascendants.  Suppose,  for  instance,  a  man  has  a  son,  and 
by  him  a  grandson  or  granddaughter  in  his  potestas^  then  because  the  son  is 
a  degree  before  the  other,  he  alone  has  the  rights  of  a  suus  Jures^  although 
the  grandson  also  and  the  granddaughter,  his  children,  are  in  the  same 
potestas.  If  now  the  son  dies  in  the  father's  lifetime,  or  in  any  other  way  you 
please  passes  out  of  his  poUstas,  then  at  once  the  grandson  or  granddaughter 
succeeds  to  his  portion,  and  they  obtain  in  that  way  the  rights  of  sui  heredes 
just  as  if  they  had  been  bom  afterwards.  In  order,  then,  that  his  will  may 
not  be  broken  in  that  way,  the  testator  must,  just  as  he  ought  either  to 
appoint  as  heir  or  to  disinherit  by  name  the  son  himself  that  his  will  may 
not  be  wrongly  made,  so  also  either  appoint  as  heir  or  disinherit  a  grandson 
or  granddaughter  by  that  son.  For  if  not,  if  the  son  perchance  dies  in  his 
lifetime,  then  the  grandson  or  granddaughter,  by  succeeding  to  his  i>ortion  ' 
just  as  if  bom  afterwards,  will  break  the  will.  This  was  looked  forward 
to  in  the  lex  Junta  Velleia^  which  points  out  a  way  of  disinheriting  them 
like  that  used  for  posthumous  children  [the  males  by  name,  the  females 
cither  by  name  or  as  included  under  "  all  others,"  provided  only  that  to  the 
latter  some  legacy  is  left.]    (J.  2,  13,  2  ;  G.  2,  133-134,  as  restored.) 

When  such  grandchildren  are  bom  after  the  making  of  the  will,  during  the  life- 
time of  the  testator,  they  must  be  expressly  disinherited  or  made  heSrs.  (D.  28,  % 
29,  II.)     The  date  of  the  Ux  Junia  VelUia  is  A.D.  10  or  A.D.  46. 

3.  Emancipated  children. 

Emancipated  sons  it  is  by  the  jus  civile  unnecessary  either  to  appoint 
as  heirs  or  to  disinherit ;  because  they  are  not  sui  heredes.  But  the  Praetor 
orders  all,  females  as  well  as  males,  if  they  are  not  appointed  heirs,  to  be 
disinherited ;  the  males  [even  of  a  lower  degree]  by  name,  the  females  as 
included  among  "  all  others."  If,  however,  they  are  neither  appointed  heirs 
nor  disinherited  as  we  have  said  above,  the  Praetor  promises  them  bonorum 
possessio  contrary  to  the  terms  of  the  will.    0-  2, 13,  3  J  G.  2,  135.) 

But  if  a  fathw  is  in  potestate,  his  offspring  cannot  join  with  him  in 
receiving  bonorum  possessio  (i.e.  of  the  father's  father),  since  he  might  have 
them  in  his  poleslasy  or  if  they  ask  to,  their  request  will  be  in  vain.  It  is 
because  their  own  father  is  in  the  way  that  they  are  forbidden,  no  matter 
whether  they  are  emancipated  or  sui  heredes.    (G.  2,  135  A.) 

By  the  old  civil  law,  succession  went  to  the  family  as  constituted  by  the  poUttoi  ; 
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and  therefore  emancipated  children  had  no  part  in  the  inheritance  to  their  parents. 
But  when  the  Praetors  enabled  them  to  succeed,  the  corollary  seems  to  have  been 
made,  that  they  must  be  expressly  disinherited.  This  shows  that  the  rule  of  express 
disherison  was  in  harmony  with  public  sentimenti  otherwise  it  would  never  have  been 
extended  to  a  case  where  it  was  not  required  by  the  old  law. 

4.  Adopted  and  arrogated  children. 

Adopted  children,  as  long  as  they  are  in  the  potestas  of  their  adopted 
fether,  are  held  to  have  the  same  rights  as  children  begotten  in  lawful  mar- 
riage. They  must  therefore  be  either  appointed  heirs  or  disinherited, 
according  to  what  we  have  set  forth  in  regard  to  children  by  birth.  But  if 
emancipated  by  their  adopted  father,  neither  by  the  jus  civile^  nor  so  far 
as  regards  the  Praetor's  edict,  are  they  reckoned  among  his  descendants. 
On  this  principle  it  is  that  conversely,  as  far  as  regards  their  parent  by 
birth,  so  long  as  they  are  in  tbe  family  of  their  adoption  they  are  reckoned 
as  outsiders,  so  that  it  is  not  necessary  either  to  appoint  them  heirs  or  to 
disinherit  them.  But  when  emancipated  by  their  adopted  father,  they  then 
at  once  come  to  be  in  the  same  case  in  which  they  would  have  been  if 
emancipated  by  their  actual  father  by  birth.    (J.  2,  13,  4.) 

Under  the  legislation  of  Justinian,  the  adopting  father,  except  when  he  was  an 
ascendant  by  blood,  was  not  required  to  make  the  adopted  son  heir. 

5.  Final  changes  by  Justinian. 

Such  were  the  rules  brought  in  by  antiquity.  But  we  hold  that  between 
males  and  females  in  this  branch  of  law  there  is  no  difference ;  for  in  the 
procreation  of  men,  both  alike  discharge  a  natural  duty.  The  ancient 
statute  of  the  Xll  Tables  also  called  all  alike  to  the  succession  in  cases  of 
intestacy,  and  this  the  Praetors  afterwards  seem  to  have  followed.  By  a 
constitution,  therefore,  we  have  brought  in  a  simple  and  uniform  law  for 
sons  and  daughters,  and  all  other  descendants  through  males,  not  only  for 
those  actually  bom,  but  also  for  the  posthumous ;  and  have  provided  that 
all,  whether  sui  heredes  or  emancipated,  must  be  either  appointed  hejrs  or 
disinherited  by  name.  If  this  is  not  done,  the  effect  in  invalidating  the  wills 
of  the  ascendants,  and  in  taking  away  the  inheritance,  is  the  same  as 
if  sons  are  passed  over,  whether  they  are  sui  heredes  or  emancipated, 
or  whether  they  have  been  already  bom,  or  being  still  in  the  womb 
have  been  bom  afterwards.  As  regards  adopted  children  also  we  have 
brought  in  a  fixed  arrangement,  which  is  contained  in  the  constitution  we 
have  passed  about  adopted  children.     (J.  2,  13,  5.) 

This  change  faithfully  followed  the  practice  of  the  Praetors  in  acconmiodating  the 
roles  of  disherison  to  the  rules  of  intestate  succession. 

6.  In  certain  cases  natural  heirs  could  be  passed  without 
mention. 

I.  A  mother  or  a  mother's  father  need  not  either  appoint  as  heirs  or  dis- 
inherit their  descendants,  but  can  leave  them  out.  Indeed,  silence  on  the 
part  of  a  mother,  or  of  her  father,  and  of  all  ascendants  on  the  mother's  side, 
is  as  effectual  as  disinheriting  on  a  father's  part.  Nor,  indeed,  need  a 
mother  disinherit  a  son  or  daughter,  or  a  mother's  father  a  grandson  or 
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granddaughter  by  his  daughter,  if  he  or  she  is  not  appointed  heir ;  and  this 
whether  we  inquire  as  to  the  Jus  civiUy  or  as  to  the  edict  of  the  Praetor  by 
which  he  promises  bonorum  possessio  contrary  to  the  terms  of  the  will 
to  descendants  that  are  passed  over.  Another  support,  however,  is  reserved 
for  them,  which  will  be  made  plain  to  you  a  little  later.    (J.  2,  13,  7.) 

A  woman  Dever  had  potesttu.  Her  children,  therefore,  were  not  $m  hordes,  and  had 
no  right  to  her  property  apart  from  her  testament  or  the  Senattu  ConnUtum  Orpki- 
tianum.     The  same  reasoning  applies  to  her  father  and  other  ascendants. 

The  reference  in  the  end  of  the  section  is  to  the  legitim  {legUim  a  portio)  presently 
to  be  described. 

2.  If  a  soldier  engaged  on  service  makes  a  will,  and  does  not  disinherit 
his  children,  either  already  bom  or  posthumous,  by  name,  but  passes  them 
over  in  silence,  and  this  not  in  ignorance  whether  he  has  children,  the  impe- 
rial constitutions  provide  that  his  silence  shall  have  the  same  effect  as  if  he 
had  disinherited  the  children  by  name.    (J.  2,  13,  6.) 

0.  Legitim  (Legitima  Portio). 

A  will  is  void  if  the  parents  or  children,  or,  in  certain  cases, 
the  brothers  and  sisters,  of  the  testator  are  disinherited. 

Under  the  last  head  (b)  it  appeared  that  a  will  was  void 
unless  certain  persons  were  expressly  appointed  heirs  or  disin- 
herited; under  the  present  head  fall  to  be  considered  the 
cases  where  disherison  was.  fatal  to  the  will.  What  was  the 
ground  upon  which  the  Roman  Law  imposed  on  testators  the 
duty  of  providing  for  certain  persons,  under  a  penalty  of  having 
their  entire  testamentary  disposition  made  void  I 

Since  ascendants  often  without  cause  either  disinherit  their  descendants 
or  leave  them  out,  a  rule  has  been  brought  in  that  descendants  may  bring  an 
action  de  inofficioso  testamento  (to  have  the  will  set  aside  as  undutiful),  when 
they  complain  that  they  have  been  unjustly  passed  over  or  unjustly  disin- 
herited. It  is  brought  under  colour  of  the  plea  that  the  ascendants  were  not 
of  sound  mind  when  they  drew  up  the  will.  But  the  meaning  of  this  is  not  that 
the  ascendant  was  really  mad,  but  that  the  will,  though  rightly  made,  dis- 
regarded the  duty  of  natural  affection  :  for  if  he  were  really  mad,  the  will  is 
no  will  at  alL    (J.  2,  18,  pr.) 

Evidently  this  principle  of  Roman  Law  must  be  traced  to  the 
same  origin  as  the  rule  requiring  express  disherison.  It  follows 
from  the  community  of  interest  that  the  children  had  with  the 
father  in  the  family  property.  That  property  was  gathered  by 
their  help  as  well  as  his  (for  by  the  potestas  the  father  became 
owner  of  all  that  accrued  to  or  was  gained  by  his  son),  and  it 
would  have  been  extremely  harsh  to  allow  him  to  bequeath  the 
whole  of  the  property  to  strangers.  It  is  to  be  remarked,  how- 
ever, that  there  is  a  notable  distinction  between  the  class  of 
persons  that  must  be  expressly  disinherited,  and  those  to  whom 
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some  property  must  be  left.  The  former  class,  as  has  been 
pointed  out,  was  based  on  a  purely  technical  idea — namely, 
that  imtil  they  were  put  out,  the  children  living  under  the 
potestaa  of  any  one  became  at  once,  on  his  decease,  his  heirs. 
Hence,  in  the  subsequent  changes  made  as  to  the  persons  that 
required  to  be  disinherited,  the  order  of  intestate  succession 
was  closely  followed.  But  the  duty  of  a  testator  to  make  some 
provision  for  his  children  was  based  on  a  moral  rather  than  on 
a  technical  conception.  When  the  testamentary  power  was 
first  sanctioned,  it  was  recognised  as  an  invasion  of  the  rights 
of  the  family ;  but  no  hard  and  fast  line  was  adopted  to  prevent 
the  testator  leaving  his  family  destitute.  Just  as  during  his 
life  he  was  bound  to  provide  for  his  family,  but  not  according 
to  any  fixed  amoimt  settled  by  law,  so  in  leaving  the  property 
away  from  the  family  he  was  apparently  left  to  his  discretion. 
Moreover,  gross  misconduct  on  the  part  of  the  children  was 
regarded  as  a  just  reason  for  disinheriting  them.  The  obliga- 
tion to  leave  something  to  his  children  stood  firom  the  first  on 
a  moral  basis,  and  hence  the  class  of  persons  to  benefit  by  it 
did  not  vary  according  to  the  expansion  of  technical  rules,  but 
was  based  on  the  natural  family  relations  as  arising  fi"om  the 
tie  of  blood. 

At  first  the  amount  that  testators  must  leave  was  not  fixed, 
and  the  children"  were  allowed  to  resort  to  the  desperate  ex- 
pedient of  upsetting  the  will,  only  when  no  other  means  existed 
by  which  they  could  obtain  redress. 

Persons  that  in  virtue  of  any  other  right  come  into  the  inheritance  in 
whole  or  in  part,  cannot  take  proceedings  to  have  the  will  set  aside  as  un- 
dutiful.  But  posthumous  children  can  ;  for  there  is  no  other  right  in  virtue 
of  which  they  can  come  into  the  inheritance.    (J.  2,  18,  2.) 

Illxistration, 

A  person  under  the  age  of  puberty  is  arrogated.  The  arrogator  dies,  and  disin- 
herits him.  The  will  is  not  void,  because  he  has  his  fourth  according  to  the 
constitation  of  Antoninus  Pius.  The  querela  inoficUm  tetiamenti  is  therefore 
excluded.     (D.  6,  2,  8,  16.) 

The  subject  may  be  considered  under  the  following  heads : — 

1.  The  duty  of  testators. 

(1.)  The  persons  to  whom  something  must  be  left. 

(2. )  The  amount  that  must  be  left. 

(3.)  Satisfaction  of  Legitim  otherwise  than  by  testament. 

2.  Limitations  to  this  duty. 

(1.)  Arising  from  misconduct  of  the  persons  to  whom  the  duty  is  owed. 
(2.)  Special  exception. 

3.  The  effect  on  a  will,  when  some  but  not  enough  property  is  left  to  satisfy  the 
Legitim. 
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1.  Duty  of  testators. 

(i.)  Not  only  are  descendants  allowed  to  bring  against  an  ascendant's 
will  the  charge  that  it  is  undutiful,  but  ascendants  too  can  bring  the  charge 
against  a  descendant's  will.  A  sister,  moreover,  or  a  brother,  is  under 
the  sacred  constitutions  preferred  to  base  persons  appointed  heirs  by  will : 
they  cannot,  however,  on  that  account,  take  proceedings  against  all  heirs. 
Kinsfolk  more  remote  than  brothers  and  sisters  can  in  no  way  take  pro- 
ceedings ;  or  if  they  do,  they  cannot  win.    (J.  2,  18,  i.) 

Not  only  children  by  birth,  but  children  adopted  according  to  the 
arrangement  made  by  our  constitution,  can  bring  an  action  to  have  the 
will  set  aside  as  undutiful ;  but  only  if  there  is  no  other  right  in  virtue  of 
which  they  can  come  into  the  goods  of  the  deceased.    Q.  2,  18,  2.) 

A  woman  adopts  children.  She  is  not  bound  to  leave  them  anything,  because 
adoption  has  only  a  limited  effect  when  made  by  women.  (D.  5,  2,  29,  3.)  But 
she  must  provide  for  her  children  by  birth.     (Paul,  Sent,  4,  ft,  2.) 

A  father  that  has  given  his  son  in  adoption  has  a  right  to  legitim  from  them« 
(D.  5,  2,  30.) 

According  to  the  constitution  of  Constantine  (a.d.  819),  (C.  Th.  2,  19,  1),  only 
consanguineoas  brothers,  and  not  sisters  or  uterine  brothers  {Le.  having  one  mother, 
but  a  different  father),  had  this  privilege.  In  Justinian's  Code,  sisters  have  the 
same  privilege,  but  uterine  brothers  are  still  excluded.  (C.  8,  28,  27.)  Their 
right  also  was  restricted.  The  right  of  children  and  parents  as  against  each  other 
was  absolute  against  all  heirs  (D.  6,  2,  81,  1),  but  the  right  of  consanguineous 
brothers  and  sisters  was  only  against  heirs  of  bad  character  (^ut  infamiae  vd 
turpUttdinis,  yd  levis  notae  macula  adtpergarUur).  This  refers  to  persona  of  bad 
or  doubtful  reputation,  or  even  to  freedmen,  unless  they  have  deserved  their  reward 
by  extraordinary  services  to  the  deceased.  The  preference  of  such  persons  to  the 
brothers  and  sisters  of  the  testator  was,  as  it  were,  adding  insult  to  injury,  and  these 
two  things  combined  enabled  them  to  upset  the  wilL 

(2.)  The  amount  that  must  be  left. 

The  amount,  after  the  analogy  of  the  lex  Falddia^  is  one 
quarter  of  the  amount  the  complainant  would  have  obtained 
had  the  deceased  died  without  making  a  will.     (D.  5,  2,  8,  6.) 

A  man  ought  to  have  a  fourth  in  order  to  disable  him  from  bringing  an 
action  to  have  the  will  set  aside  as  undutiful.    (J.  2,  18,  6.) 

But  in  saying  a  fourth,  we  must  be  understood  to  mean  that  whether 
there  is  one  person  or  more  than  one  allowed  to  bring  this  action,  to  him  or 
them  one-fourth  may  be  given,  to  be  divided  among  them  proportionally, 
each  taking  one-fourth  of  his  share  instead  of  the  whole.    0-  2,  18,  7.) 

Justinian  altered  this  proportion  in  the  case  of  children,  and  enacted  that  when  a 
testator  had  any  children  not  exceeding  four,  he  must  leave  to  them  one-third  of  hia 
entire  property  ;  if  they  exceeded  four,  then  one-half.  (Nov.  18,  1.)  By  the  old  law, 
each  of  four  children  would  have  got  ^  ah  intestato,  and  been  entitled  to  i\(>  iu  order  to 
prevent  the  querda  inojicion  testammti.  Under  the  new  rule,  each  gets  a  fourth  of  a 
third — ».«.,  T7  of  the  whole.  If  there  are  five  children,  each  by  the  old  rule  would 
have  got  ^jj  {\  x  \)  of  the  inheritance  ;  under  the  new  rule,  they  get  x\y  (1  >^  !)•  ^ 
there  are  six  children,  by  the  old  rule  each  would  have  got  ^V  (i  ^  i)  •  by  the  new 
rule  each  gets  j^  (J  x   \). 
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(3.)  Satisfaction  of  legitim. 

The  fourth  may  be  given  by  way  of  inheritance,  or  of  legacy,  or  of  a  trust, 
or  as  a  gift  in  prospect  of  death,  or  as  a  present  inter  vivos  in  those  cases 
only  that  are  mentioned  in  our  constitution,  or  in  the  other  ways  contained 
in  the  constitutions.    (J.  2,  18,  6.) 

If  a  testator  made  his  son  sole  heir,  the  querela  could  not  be 
brought,  however  much  the  property  might  be  burdened  with 
debts  and  legacies ;  but  the  son  had  always  the  benefit  of  the 
Falcidian  fourth.     (Paul,  Sent.  4,  5,  5.) 

In  A.D.  279,  Zeno  enacted  that  if  a  testator  had  given  a 
dowry  {dos)  or  son's  portion  (donatio  ante  nuptias)^  the  amount 
so  settled  in  marriage  should  be  reckoned  as  part  of  their 
legitim.     (C.  3,  28,  29.) 

There  was  more  doubt  as  to  other  gifts  made  during  life, 
nipian  says,  if  a  gift  is  made  expressly  in  satisfaction  of  the 
legitim,  it  should  avail,  so  far  as  it  goes,  to  exhaust  the  duty  of 
the  donor ;  at  all  events,  he  says,  it  must  be  considered  as  part 
of  the  inheritance  for  the  purpose  of  hotchpot  (collatio),  (D. 
5,  2,  25,  pr.) 

If  a  son  accepts  money  from  his  father,  and  agrees,  in  con- 
sideration of  it,  not  to  demand  his  legitim,  the  pact  is  no  bar  to 
his  suing  for  the  full  amount  of  his  legitim  on  the  death  of  his 
father.  (Paul,  Sent.  4,  5,  8.)  If,  however,  the  father  has 
during  his  life  given  him  money  on  the  express  condition  that 
it  was  to  be  in  part  satisfaction  of  his  legitim,  and  the  son 
after  the  father's  death  has  kept  the  gifts,  he  cannot  upset 
the  vrill,  but  may  compel  the  heirs  to  make  up  the  deficiency,  if 
any  exists.     (C.  3,  28,  35,  2.) 

2.  Restrictions  on  the  duty  of  testator. 

(1.)  Arising  from  the  misconduct  of  persons  to  whom  the 
legitim  was  due. 

As  the  duty  of  the  testator  was  based  on  a  moral  claim,  it 
ceased  to  exist  if  there  was  grave  misconduct  on  the  part  of 
the  persons  entitled.  For  a  long  time  there  was  no  definite 
standard  by  which  the  delinquencies  of  children  should  be 
judged,  as  there  was  at  first  no  definite  share  of  the  inherit- 
ance they  could  claim.  The  question  was  one  for  the  discretion 
of  the  judge,  guided  by  precedents  and  occasional  imperial 
constitutions.  It  will  suffice,  however,  to  give  the  causes  of 
disherison  as  they  were  finally  settled  by  Justinian.  In  order 
to  deprive  a  person  of  his  legitim,  it  was  necessary  that  the 
testator  shoidd  specify  in  his  will  for  what  reason  he  exercised 
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his  power  of  disherison.  These  reasons  were  all  connected 
with  a  breach  of  paternal,  filial,  or  fraternal  duty.  (Nov. 
115,  3.> 

Grounds  fob  Disinheriting  a  Child. 

l"*.  Assaulting  the  parent. 
2°.  Other  serious  and  disgraceful  injury. 
8^  Accusing  the  parent  of  any  crime,  except  treason. 
-  4°.  Associating  with  dabblers  in  witchcraft. 
5°.  Attempting  the  parent's  life  by  poisoning  or  otherwise. 
6".  Adultery  with  father's  wife  or  concubine. 
T.  Informing  against  a  parent,  and  putting  him  to  great  costs. 
S**.  Kef  using  to  become  surety  for  a  parent  to  prooive  his  release  from  prison. 
9^  Successfully  frustrating  an   attempt  of  a  parent  to  make  a  will,  the  parent 
afterwards  being  enabled  to  do  so. 

10°.  Following  the  profession  of  comic  actor  or  gladiator,  except  when  the  parent 
did  so  too. 

11".  A  daughter  prostituting  herself,  or  marrying  a  freeman  without  her  parent's 
consent.  But  she  was  excused  if  a  dowry  and  husband  were  not  provided  for  her 
before  she  was  twenty-five. 

12''.  Neglecting  to  take  charge  of  an  insane  parent. 
13^  Neglecting,  although  able,  to  redeem  a  parent  from  captivity. 
14**.  Heterodoxy  of  the  child  :  orthodoxy  is  to  be  in  communion  with  the  Church, 
and  to  hold  the  faith  as  settled  by  the  Councils  of  Nicaea,  Constantinople,  Ephesus, 
and  Chalcedon.     (Nov.  115,  3,  14.)  > 

Grounds  for  Disinheritino  Parents.     (Nov.  115,  4.) 

Of  the  reasons  above  given,  the  following  numbers  apply  reciprocally  to  o£fenoes  by 
parents  against  children  :— Nob.  8,  5,  6,  9,  12,  13,  14.  As  regards  14,  there  is  a 
notable  provision  in  the  Code.  If  the  parent  is  heretical  and  the  child  orthodox,  the 
latter  is  to  have  its  legitim  notwithstanding  any  offence  it  may  commit  against  the 
parent.  If  it  is  free  from  offence,  then  the  child  must  get  as  much  as  it  would  have 
obtained  if  its  parent  had  died  intestate.     (C.  1,  5,  13.) 

Grounds  for  Disinheriting  Brothers  and  Sisters.    (Nov.  22,  47,  pr.) 

1 .  Attempts  on  the  life  of  the  testator  by  his  brother  or  sister. 

2.  Accusation  of  a  capital  offence. 

3.  Endeavouring  to  deprive  him  of  his  property. 

(2.)  Special  exemption  from  duty  of  providing  legitim. 
A  soldier  making  his  will  while  on  service  was  not  obliged 
to  leave  anything  to  his  parents,  children,  or  brothers,  or  sisters. 

*  Bit  septem  ex  causU  eaherea  JUiu»  esto : — 
Si  patrem  feriatf  si  maUdicat  ei; 
Carcere  condumm  si  negligat ;  aut  furiosum  ; 
Criffiinis  accuset ;  vd  paret  insidias  ; 
Si  dederit  damnum  grave  ;  si  nee  ab  koste  redemit  ; 
!restarive  vetet ;  se  societque  malts; 
Si  mimos  sequUur  ;  vUietve  cubile  patemum  ; 
Non  orthodoxus  ;  filia,  si  merUrix, 
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(D.  5,  2,  27,  2  ;  C.  3,  28, 9  ;  C.  3, 28,  24.)  But,  as  in  the  instancejB 
already  mentioned,  the  privilege  was  confined  to  soldiers  on 
service,  and  did  not  belong  to  veterans.     (D.  5, 2,  8,  3.) 

3.  The  eflfect  on  a  will  of  a  failure  to  provide  the  legitim. 

(1.)  When  nothing  was  leffc  to  the  periaon  entitled  to  legitim, 
and  on  that  grormd  the  will  was  attacked,  the  result  was  to 
make  the  will  void  and  create  an  intestacy.  (D.  5,  2,  6,  1 ; 
C.  3,  28,  30, 1.)  The  petitioner  recovered  the  inheritance,  either 
as  Heres  or  as  Bonorum  Possessor,  according  to  the  nature  of  his 
title;  the  gifts  of  liberty  were  annulled;  the  legacies  were 
made  void,  and  if  they  had  been  paid  before  the  controversy 
was  raised,  the  money  could  be  demanded  back.  (D.  5,  2,  8, 
16.)  The  successful  petitioner  must  admit  all  that  are  equally 
near  with  him  to  the  testator  in  the  order  of  succession,  imless 
they  refused  to  join  in  the  suit,  or  renounced  their  claim.  (D.  5, 
2,23,2.) 

If  there  was  more  th^ui  one  heir  named  in  the  will,  it  might 
happen  that  as  against  some  the  petitioner  might  succeed,  and 
against  others  fail. 

A  mother  died,  having  named  two  heirs  in  her  wiU — her  daughter  Seia  for  a  quarter, 
and  a  stranger  for  three-quarters,  leaving  another  daughter,  Sempronia,  wholly  impro- 
vided  for.  Sempronia  brings  her  complaint,  and  succeeds.  What  are  the  rights  of 
Seia  ?  Sempronia  petitions  for  and  obtains  the  half  of  the  inheritance,  Seia  retaining 
her  portion  as  heir  in  respect  of  the  other  half.  This  was  supposed  to  conflict  with  a 
favourite  technical  rule,  that  a  person  could  not  die  as  to  part  of  his  property  testate, 
and  as  to  part  intestate,  and  that  the  universal  successors  must  come  in  under  one 
right  or  the  other.  This  rule,  however,  did  not  apply  to  cases  like  the  present ;  it  was 
enough  if  the  will  provided  for  the  whole  inheritance  at  the  time  it  was  made.  The 
neglect  to  provide  the  legitim  for  ^Sempronia  made  the  wiU  voidable  only,  not  void. 
(D.  6,  2,  24  ;  D.  6,  2,  16,  2  ;  D.  6,' 2,  19.) 

In  such  a  case,  what  is  the  e£fect  on  the  legacies  and  gifts  of  freedom  ?  The  rule, 
as  stated  by  the  Emperor  Gordian  (a.d.  240),  was,  that  inasmuch  as  the  petitioner  suc- 
ceeded ab  intesUUo,  she  was  released  from  the  legacies  (including  fideicommiata)^  but 
was  bound  to  respect  and  support  the  bequests  of  h^edom.     (C.  3,  28,  13.) 

The  effect,  then,  of  wholly  failing  to  provide  legitim,  was  to 
make  the  will  voidable  at  the  instance  of  the  person  unprovided 
for.     But  this  might  be  prevented  by  various  circumstances. 

{V,)  Acquiescence  by  the  persons  disappointed  in  the  act  of  the  testator.  This 
acquiescence  might  be  explicit  (D.  5,  2,  31,  3)  or  inferred  from  the  acts  of  the  person 
disappointed.  The  acceptance  of  a  legacy  was  conclusive,  because  unless  the  will  were 
treated  as  valid,  the  legacy  was  not  due.  (D.  34,  9,  5.)  So  if  the  person  buys  the 
inheritance,  or  any  property  in  it,  from  the  heirs,  or  hires  land  from  them,  or  pays  them 
what  he  owed  to  the  testator,  or  does  any  other  act  recognising  their  title,  he  is 
debarred  from  upsettmg  the  will.     (D.  6,  2,  23,  1  ;  C.  3,  28,  8,  1.) 

Exception. — If  a  tutor^  acting  on  account  of  a  pupillus  actually  in  his 
protection  {iutela\  receives  a  legacy  under  his  father's  will,  although  nothing 
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has  been  left  the  tutor  himself  by  his  father,  he  can  none  the  less  bring  an 
action  on  his  own  account  to  have  his  father's  will  set  aside  as  undutifiil. 
0.  2,  i8,  4.) 

Conversely,  if  on  account  of  Mxs  pupillus^  to  whom  nothing  has  been  left, 
he  brings  his  action,  and  is  overcome,  he  himself  does  not  lose  a  legacy  left 
him  in  the  same  wiU.    (J.  2,  i8,  5.) 

(2^.)  When  the  disheriiion  is  due  to  igiunrance. 

A  motiier  believing  her  soldier  son  to  be  killed,  made  no  provisioii  for  him  in  her 
wiU.  He  can  claim  the  inheritance  ah  uUestato  (D.  5,  2,  27,  4),  but  according  to  a 
decree  of  Hadrian,  only  on  condition  that  he  pays  the  legacies,  and  gives  eflfoct  to  the 
bequests  of  freedom.     (D.  5,  2,  28.) 

(3**.)  If  the  heir  does  not  defend  the  inheritance  when  it  is  attacked  \>y  a  person 
claiming  legitim,  and  judgment  goes  by  default,  the  legacies  and  bequests  of  freedom 
are  vaUd.     (D.  6,  2,  17,  1 ;  D.  49,  1,  14,  1.) 

(4*".)  If  on  a  suit  being  brought,  a  compromise  {tranmctto)  is  made  with  the  heirs, 
the  will  remains  valid,  and  the  legacies  must  be  paid,  and  bequests  of  freedom  carried 
out.     (D.  6,  2,  29,  2.) 

(2.)  If  the  testator  leaves  somethiag,  but  not  enough,  to 
'satisfy  the  legitim. 

All  this  must  be  taken  to  apply  to  those  cases  only  where  nothing  at  all 
has  been  left  in  the  testator's  will.  Our  constitution  brought  this  in  out  of 
respect  to  nature.  But  if  any  share  of  the  inheritance,  however  small,  or  any- 
thing is  left  them,  then  the  complaint  that  the  will  is  undutiful  (dg  inojjlcioso 
querela)  is  at  rest ;  only  what  they  lack  must  be  made  up  to  them  to  the 
amount  of  a  fourth  of  their  legal  portion,  although  no  clause  was  thrown  in 
directing  it  to  be  made  up  at  the  discretion  of  a  good  man.    (J.  2,  18,  3.) 

At  first  the  law  was  very  strict,  and  even  when  the  heirs  included  some  of  the  tes- 
tator*8  children,  the  child  left  out  was  not  compelled  to  ask  the  amount  to  be  made  up, 
but  could  upset  the  will.  (Paul,  Sent.  4,  5,  7.)  Previous  to  the  diange  made  by 
Justinian  (C.  3, 28,  30,  pr.),  a  clause  was  usually  inserted  in  wills,  that  if  the  provision 
for  the  legitim  should  prove  insufficient,  the  heirs  should  increase  it  to  the  proper 
amount  (n  quid  minut  forety  ei  suppUretur).  The  effect  was,  that  as  the  person 
could  sue  for  a  supplement  under  this  clause,  he  could  not  resort  to  the  quertla 
inofficion  Ustamenti,  because  that  remedy  was  allowed  only  when  no  other  was  avail- 
able. The  enactment  of  Justinian  made  that  clause  a  rule  for  all  wills,  so  that 
whether  the  clause  was  inserted  or  not,  if  anything  was  left  in  satisfaction  of  legitim, 
it  prevented  the  will  being  made  void.  (C.  8,  28,  36,  pr.)  The  will  was  to  be 
supported,  but  the  legitim  must  be  satisfied. 

D.  Appointment  and  Substitution  op  Heirs. 
The  essential  object  of  a  will  was  to  appoint  an  heir.  If  no 
legacies  were  given,  and  there  were  no  persons  to  disinherit, 
a  will  might  consist  of  no  more  than  five  words,  "  Be  Lucius 
Titius  my  heir"  (Lucius  Titius  mihi  heres  esto);  or  if  it  were  a 
nuncupative  will,  in  presence  of  the  heir  designated,  three 
words  suflSced,  "  Be  Lucius  heir "  (Lucius  heres  esto).  (D.  28, 
5,  1,  1.)  The  appointment  of  heirs  will  be  considered  under 
four  heads. 
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1.  Simple  appointment  of  heirs.     (Institutio  heredum.) 

2.  Substitution  of  heirs  to  take  in  default  of  persons 
nominated.     {Substitutio  vulgaris,) 

3.  Substitution  of  heirs  to  a  child  under  puberty.  (Substitutio 
pupUlaris,) 

4.  Substitution  of  heirs  to  insane  persons.  (Substitutio 
exemplaris.) 

I.  Appointment  of  Heirs  {Institutio  heredum). 

1.  The  proper  part  of  the  will  for  the  ,appointment  of  the 
heirs  is  immediately  after  the  disherison  of  those  requiring  to  be 
disinherited.  (D.  28,  5,  1,  pr.)  If  a  legacy  were  given  before 
the  appointment  of  the  heirs,  it  was  void,  because  it  depended 
upon  the  designation  of  the  heirs  (Ulp.  Frag.  24,  15);  and 
according  to  the  Sabinians,  but  not  the  Proculians,  even  the 
nomination  of  tutores  was  void,  although  that  took  nothing 
away  from  the  inheritance.  (Paul,  Sent.  3,  6, 2.)  But  Justinian 
altered  the  law  upon  this  point,  and  declared  that  a  will  should 
be  valid  and  perfect  although  the  appointment  of  the  heirs  did 
not  precede  the  giving  of  legacies.    (See  Legacy,  Third  Period.) 

2.  The  form  of  appointment. 

It  is  not,  however,  enough,  in  order  that  the  will  may  take  effect  under  the 
JUS  civile,  to  observe  all  we  have  set  forth  above  as  to  the  sale  of  thtfamilia, 
and  the  witnesses,  and  the  formal  declaration.  Before  all  else,  we  must  care- 
fully inquire  whether  the  heir  has  been  appointed  with  the  customary 
formalities.  If  he  has  been  appointed  in  any  other  way,  the  fact  that  the 
testator  has  sold  his/ami/ia,  has  employed  the  witnesses,  and  has  formally 
declared  the  will  in  the  way  we  have  stated  above,  is  of  no  avail.  The  formal 
mode  of  appointment  is  this,  "  Let  Titius  be  heir  ;**  but  the  form,  "  I  order  that 
Titius  be  heir,"  seems  now  to  be  approved.  The  form,  however,  "  I  wish 
Titius  to  be  heir,"  is  not  approved  ;  and  the  forms,  "  I  appoint  him  heir," 
and  again,  "  I  make  him  heir,"  most  disapprove.    (G.  2,  1 15-1 17.) 

In  A.D.  839,  0>nstoiititi8  and  Constanfl  enacted  that  whatever  the  form  of  words 
need,  the  appointment  of  heirs  should  be  valid  if  the  intention  of  the  testator  could 
be  clearly  ascertained.  (C.  6,  23,  15.)  But  the  appointment  must  be  in  express 
language  ;  it  could  not  be  inferred  from  the  testator  throwing  upon  a  person  duties 
belonging  to  the  heir,  as  to  pay  debts  or  l^acies.     (D.  28,  5,  65. ) 

3.  An  heir  could  not  be  appointed  for  specific  articles  or 
property  of  the  testator  (ea  certa  re).  An  heir  was  a  universal 
successor,  but  to  make  him  successor  to  specific  articles  was  to 
convert  him  into  a  singular  successor.  Such  an  appointment 
did  not,  however,  invalidate  the  will ;  it  was  rejected  as  super- 
fluous, as  if  it  had  never  been  written.  (D.  28,  5,  1,  4.)  But 
if  there  were  several  heirs,  such  an  appointment  was  treated 
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as  a  pre-legacy  (praelegatum) ;  i.e.,  as  something  to  be  taken  out 
of  the  inheritance  before  it  was  divided  among  the  heirs,  thus 
putting  the  recipient  in  the  position  of  a  legatee,  and  subjecting 
him  to  a  deduction  of  the  Falcidian  fourth. 

Illustrations. 

A  person  appointed  a  freedman  heir  of  his  maternal  property  in  Pannonia,  and 
Titius  to  be  heir  of  his  paternal  property  in  Syria.  This  is  construed  as  an  equal 
division,  but  in  a  partition  the  judge  will  follow  the  wishes  of  the  testator,  having 
regard  to  the  rights  of  each  heir  to  a  Falcidian  fourth.     (D.  28,  5,  78,  pr.) 

Two  heirs  are  named,  one  to  the  Cornelian  estate,  and  the  other  to  the  Libyan. 
One  of  the  properties  is  three-fourths,  the  other  one-fourth  of  the  wealth  of  the 
deceased.  The  two  heirs  wiU  take  equal  shares,  as  being  appointed  without  any  parts 
assigned,  but  on  a  partition  each  will  be  entitled  to  the  estate  specifically  left  him. 
(D.  28,  5,  35,  pr.)  As,  however,  they  are  equal  in  law,  each  must  pay  one-half  of  the 
debts  ;  and  if  the  debts  exhaust  all  that  is  left  to  one,  then  the  appointment  is  void. 
Otherwise,  the  things  bequeathed  are  subject  to  a  deduction  of  a  Falcidian  fourth,  aa 
in  the  case  of  legacies.     (D.  28,  5,  35,  1.) 

By  a  constitution  of  Justinian,  if  some  of  the  heirs  were 
appointed  for  particular  things,  and  others  for  an  aliquot  part 
of  the  inheritance,  or  without  the  addition  of  any  shares,  the 
former  were  to  be  regarded  simply  as  legatees,  and  those  named 
with  an  aliquot  share,  or  no  share  of  the  inheritance,  were  alone 
to  be  heirs-     (C.  6,  24,  13.) 

An  heir  cannot  be  appointed  from  a  fixed  time  or  for  a  fixed  time, — as 
"  five  years  after  I  die,"  or  "  from  such  and  such  kalends,"  or  "  until  such 
and  such  kalends  let  him  be  heir."  The  addition  of  the  day  must,  it  is  held, 
be  regarded  as  idle ;  and  everything  is  just  as  if  the  heir  had  been  appointed 
unconditionally.     (J.  2,  14,  9.) 

5.  Conditional  appointment. 

An  heir  can  be  appointed  either  simply  (pure)  or  conditionally.    (J.  2, 

H,9-) 

An  impossible  condition  in  the  appointment  of  heirs,  and  in  legacies,  as 
also  in  trusts  and  grants  of  freedom,  is  regarded  as  if  it  had  never  been  written 
{pro  non  scripto).     (J.  2,  14,  10.) 

If  more  conditions  than  one  are  appended  to  the  appointment,  then 
if  they  are  put  jointly — as,  for  instance, "  If  that  and  that  are  done  " — all  must 
be  obeyed  ;  but  if  alternatively — as,  for  instance,  "  If  that  or  that  is  done  " — 
it  is  enough  to  comply  with  any  one  at  pleasure.    (J.  2,  14,  11.) 

The  subject  of  cbnditions  will  be  discussed  under  Legacy. 

II.  Common  Substitution  {Vulgaris  substiiutio). 

1.  Substitution  of  a  single  heir  for  a  single  nominated  heir. 

Sometimes  we  make  two  or  more  degrees  of  heirs,  thus  : — "  Let  Lucius 
Titius  be  my  heir  ;  and  decide  within  the  first  hundred  days  after  you  know 
and  can.    Unless  you  so  decide,  be  disinherited.    Then  let  Maevius  be  my 
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heir,  and  decide  within  the  hundred  days,"  *  and  so  on.    We  can  go  on  to 
make  as  many  substitutes  as  we  please.     (G.  2,  174.) 

A  man  can  in  his  will  make  several  degrees  of  heirs  ;  as,  for  instance,  "  If 
he  is  not  to  be  heir,  let  such  and  such  another  be  heir."  Then  the  testator 
may  go  on  to  substitute  as  many  as  he  pleases,  and  to  appoint,  as  a  last  resort, 
a  slave  necessary  heir.    (J.  2,  1 5,  pr.) 

If  then  the  heir  appointed  in  the  first  degree  decides  to  enter  on  the  inherit- 
ance, he  becomes  heir,  and  the  substitute  is  shut  out  If  he  does  not  decide, 
he  is  set  aside,  even  although  he  acts  as  heir  (pro  heredi)y  and  into  his  place 
the  substitute  next  comes  ;  and  so  on  if  there  are  several  degrees,  in  each 
singly  on  the  like  principle.  But  if  a  time  to  decide  (cretio)  is  given  without 
words  to  disinherit,  that  is  as  follows,  "  If  you  do  not  decide,  then  let 
Publius  Maevius  be  my  heir,"  the  effect  is  found  to  be  quite  different ; 
because  if  the  first  omits  to  decide,  but  acts  as  heir,  the  substitute  is 
admitted  to  a  share,  and  both  become  heirs  with  equal  shares.  If,  however, 
he  neither  decides  nor  acts  as  heir,  he  is  undoubtedly  set  aside  altogether, 
and  the  substitute  succeeds  to  the  whole  inheritance.  But  for  a  long  time 
now  it  has  been  held  that  so  long  as  the  first  can  decide,  and  in  that  way 
become  heir,  even  although  he  has  not  acted  as  heir,  the  substitute  is  not  let 
in  :  whereas  once  the  time  for  deciding  has  come  to  an  end,  though  acting 
as  an  heir,  he  lets  in  the  substitute.  But  in  old  times  it  was  held  that  even 
if  some  of  the  time  for  deciding  still  remained  over,  yet  by  acting  as  heir  he 
let  in  the  substitute  for  a  share,  and  could  no  longer  turn  back  to  decide. 
(G.  2,  176-178.) 

A  will,  even  after  the  death  of  the  teetator,  did  not  operate  as  an  mveetitive 
fact  of  the  kereditoi;  it  was  simply  a  formal  offer  of  the  inheritance  which,  until 
it  was  accepted,  had  no  effect  Hence  a  formal  acceptance  was  necessary  in 
order  to  exclude  the  substitute.  As  soon  as  the  person  named  became  heir,  the  pos- 
sibility of  the  substitute  succeeding  was  destroyed.  (C.  6,  26,  0  ;  D.  29,  2,  7.)  The 
passage  from  Gains  has  no  place  in  the  later  law,  but  its  full  explanation  must  be 
reserved  for  a  later  stage. 

Exception. — If  a  testator  thinks  another  man's  slave  is  2,  paterfamilias ^ 
and  appoints  him  his  heir,  or  if  he  does  not  become  heir,  names  Maevius  as 
his  substitute  ;  and  if  that  slave,  by  his  master's  orders,  enters  on  the  inherit- 
ance, Maevius  is  let  in  for  a  share  ;  for  the  words,  "  If  he  is  not  to  be  heir," 
used  of  a  man  that  the  testator  knows  to  be  subject  to  another's  power,  are 
taken  thus — "  If  he  neither  is  to  be  heir  nor  makes  any  one  else  heir."  But 
when  they  are  used  of  a  man  that  the  testator  thinks  a  paterfamilias,  the 
meaning  is — "  If  he  has  not  acquired  the  inheritance  for  himself,  or  for  the 
person  to  whose  power  he  has  afterwards  come  to  be  subject"  This  was 
settled  by  Tiberius  Caesar  in  regard  to  his  own  slave  Parthenius.  (J.  2, 
15^4.) 

Two  difitinct  objects  were  served  by  substitution.  (1)  It 
provided  against  a  failure  of  the  will  through  the  death  or 

*  Lucius  Titiut  heres  uto  cemitoque  in  diebus  (centum)  proximit,  quibus  scics  poUr- 
i»que,  Quudni  ita  creveris,  exheret  etto.  Turn  Maevius  hens  esto  cemitoque  in  diebus 
centum, 
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refusal  of  the  heir  appointed ;  and  by  adding  on  successive  sub- 
stitutes, and  finally  substituting  a  slave,  the  risk  of  an  intestacy 
was  greatly  reduced.  (2)  During  the  whole  of  the  Empire, 
until  Justinian,  the  laws  of  escheat  {leges  caducariae)  were  in 
force,  and  in  certain  cases  the  shares  of  deceased  heirs  went  to 
the  Exchequer  instead  of  to  the  co-heirs.  (See  p.  577.)  This 
danger  was  entirely  removed  by  reciprocal  substitution  of  the 
co-heirs.  Thus,  if  A  and  B  are  named  heirs,  and  A  is  substi- 
tuted in  default  of  B,  or  B  in  default  of  A,  there  is  no  oppor- 
tunity for  the  Exchequer  to  come  in.  But  although  substitution 
had  the  same  general  effect  as  the  jus  accrescendiy  some  differ- 
ence existed  between  them. 

(1)  Thejui  ctccreicendi  took  effect  without  the  consent,  and  even  in  opposition  to 
the  wishes,  of  the  heir ;  bat  a  subetitate  need  not  accept  any  new  share  unless  he 
pleased. 

(2)  The  representatives  of  a  deceased  heir,  succeeding  in  his  place,  took  by  the^'iw 
aecreicendi ;  but  if  several  co-heirs  are  reciprocally  substituted,  the  shares  of  those 
that  refuse  go  wholly  to  the  surviving  heirs.     (D.  28,  6,  45,  1.) 

(8)  A  difference  emerged  when  there  were  several  co-heirs.     (See  p.  577.) 

2.  Substitution  when  more  than  one  heir  is  nominated. 

We  may  lawfully  name  as  substitutes  either  one  or  more,  and  that  either 
in  the  place  of  one,  or  again  in  the  place  of  more  than  one.    (G.  2,  175.) 

Several  may  be  named  as  substitutes  in  the  place  of  one,  or  one  in  the 
place  of  several,  or  one  in  the  place  of  one  ;  or  the  heirs  appointed  may  be 
made  substitutes  to  one  another  in  turn.    Q.  2,  15,  i.) 

Illustrations. 

X  appoints  A  as  heir  for  J,  B  for  ^  ;  and  if  B  fails  to  enter  as  heir,  then  G  is  to 
take  }.  B  does  not  enter.  C  gets  ^  as  B's  substitute,  and  )  as  being  himself 
appointed.     (B.  28,  \  9,  15.) 

X  appoints  A  as  heir  for  4,  B  f or  4  ;  and  if  A  does  not  become  heir,  then  C  to  have 
].  Suppose  A  enters ;  A  and  B  each  get  i,  and  C  is  excluded.  If  A  does  not  enter, 
how  much  should  0  get  ?  The  answer  given  is,  that  B  gets  6,  and  0  gets  9  pso-ts ; 
the  €U  being  taken  as  equal  to  15  ounces.  Their  shares  stand  to  each  other  as — 
1  :  f  : :  }  :  }  : :  2  :  3  : :  6  :  9.  (D.  28,  5,  15,  1.)  In  this  case,  therefore,  C  takes 
6  parts  as  B*s  substitute,  and  8  parts  as  a  nominee  himself.     (D.  28,  5,  16.) 

(1.)  A  substitute  of  a  substitute  is  a  substitute  to  the  heir 
appointed.     {Substitutus  substitute  est  substitvius  institute.) 

But  if  an  heir  is  appointed,  and  a  co-heir  is  made  his  substitute,  and 
then  some  third  person  made  substitute  to  both,  the  late  Emperors  Seva^s 
and  Antoninus  decided  by  a  rescript  that  no  distinction  should  be  made, 
but  that  the  substitute  should  be  let  in  for  both  shares.    (J.  2,  1 5,  3.) 

Illustrations. 
Titius  and  Gaius  are  co-heirs.     Titius  is  substitute  for  Graius,  and  Sempronius  for 
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Titius.  Utius  dies  before  the  testator,  and  GaiuB  refuses.  Manifestly  Sempronius 
will  get  the  share  of  Titius  ;  but  will  he  get  the  share  of  Gains,  to  whom  he  was  not 
substituted  ?  If  Gains  died  first,  and  Titins  became  substitute,  he  acquired  a  right  to 
the  whole,  and  of  course  Sempromus  had  the  same  right.  But  when  the  share  of 
Gains  never  in  any  way  accrued  to  Titius,  it  was  difficult  to  see  how  it  could  pass 
from  him  to  Sempronius.  This  difficulty  was  removed  in  the  manner  explained  in  the 
text.    (D.  28,  6,  27.) 

A  and  B  are  co-heirs.  B  is  substitute  to  A.  C  is  substitute  to  B.  B  never  took, 
nor  A.     C  gets  the  whole.     (D.  28,  5,  37,  1.) 

(2.)  Reciprocal  substitution  established  a  species  of  jus  ac- 
erescendi,  notwithstanding  the  lex  Julia  et  Papia  Poppaea. 

niuatrations, 

A,  B,  C,  D  are  nominated  heirs,  and  reciprocally  substituted  {eotque  omnes  invicem 
BuhstUun).  A,  B,  and  0  enter  on  the  inheritance.  D  refuses ;  afterwards  C  dies. 
The  share  of  D  goes  to  A,  B,  and  G ;  then  G's  share  goes  to  A  and  B,  and  not  to  C's 
heirs.     (B.  28,  6,  23.) 

X  appointed  Titius  and  his  son  heirs,  and  substituted  them  reciprocally.  Then  he 
added  as  heirs  Gains,  Marcus,  and  Maevins,  and  added,  ''I  substitute  all  reciprocally." 
Held  that  this  clause  did  not  apply  to  father  and  son,  who  were  specially  substituted 
the  one  for  the  other.     (D.  28,  6,  41,  6.) 

If  heirs  are  appointed  with  unequal  shares,  and  made  substitutes  to  one 
another  in  turn,  without  any  mention  therein  of  shares,  the  testator  is  held 
to  have  given  them  the  same  shares  as  substitutes  that  he  gave  them  in  the 
appointment.    So  a  rescript  of  the  late  Emperor  Pius  settled.    (J.  2,  1 5,  2.) 

Illustration, 

A  is  heir  for  1  ounce,  B  for  8,  and  C  for  J.  C  repu(£ates.  C*s  J  is  regarded  as 
made  up  of  9  parts,  of  which  1  accrues  to  A,  and  8  to  B,  unless  an  intention  to  the 
contrary  is  clearly  expressed  by  the  testator.     (D.  28,  6,  24.) 

ni.  Substitution  for  children  {Substitutio  Pupillaris). 
1.  Difference  between  common  and  pupillary  substitution. 

To  his  descendants  under  puberty  that  a  man  has  in  his  potestas,  not  only 
can  he  name  a  substitute,  as  in  the  manner  above  stated — that  is,  so  that  if  he 
has  not  heirs  the  other  shall  be  his  heir  ;  but  in  one  respect  he  can  go  further, 
so  that  if  he  has  heirs,  and  they  die  while  still  under  puberty,  some  one  shall 
be  their  heir.  For  instance,  a  man  may  speak  thus  :  "  Let  Titius  my  son 
be  my  heir.  If  my  son  shall  not  be  my  heir,  or  if  he  shall  be  my  heir,  and 
dies  before  he  comes  to  be  his  own  tutor^  (that  is,  comes  to  puberty),  "then 
let  Seius  be  my  heir."»  Now,  in  this  case,  if  the  son  is  not  heir,  the  sub- 
stitute becomes  the  father's  heir.  But  if  the  son  is  heir,  and  dies  before 
puberty,  then  the  substitute  becomes  the  son's  heir,  t'or  usage  has  appointed 
that,  when  descendants  are  of  such  an  age  as  to  be  unable  to  make  a  will  for 

'  TUiuafilius  meus  heres  miki  eHo :  nJUiut  meus  litres  mihi  non  eritj  tive  heres  erit 
et  priua  moriatur,  qucrni  in  auam  tuUlam  venerit  {id  est  pttbes  fctc^us  sU),  tunc  Seius 
heres  esto. 
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themselves,  their  ascendants  may  make  it  for  them.  (J.  2,  16,  pr. ;  G.  2, 
179-180.) 

In  a  substitutiomto  dipuptllus  therefore  {pupillaris  5ubstitutio\  arranged 
after  the  fashion  already  stated,  there  are  in  a  way  two  wills — one  the 
father's,  and  the  other  the  son's— just  as  if  the  son  had  appointed  an  heir  to 
himself.  At  all  events,  assuredly  the  one  will  governs  two  cases ;  that  is,  two 
inheritances.    (J.  2,  16,  2;  G.  2,  180.) 

No  one  can  make  a  will  for  his  descendants,  unless  he  makes  one  for 
himself  too.  The  will  for  the  pupillus  is  indeed  a  part  of  the  father's  will, 
and  follows  upon  it ;  and  so  entirely,  that  if  the  father's  will  cannot  take 
effect,  not  even  the  son's  can.    (J.  2,  16,  5.) 

2.  Such  substitution  can  be  made  only  by  a  paterfamilias  to 
children  under  his  potestas^  and  the  substitution  cannot  be  post- 
poned beyond  the  age  of  puberty.  Hence  no  pupillary  substitu- 
tion can  be  made  for  emancipated  children.  (D.  28,  6, 2.)  The 
children  must  be  under  the  potestas  both  at  the  time  of  making 
the  will  and  of  the  testator's  death.     (D.  28,  6,  41,  2.) 

To  a  male,  therefore,  up  to  fourteen,  a  substitute  can  be  appointed  ;  to  a 
female  up  to  twelve.  If  this  time  goes  by,  the  appointment  of  a  substitute 
vanishes  away.    (J.  2,  16,  8.) 

But  the  substitution  might  be  for  a  less  period,  imtil  the  child 
reached  ten,  and  another  substitute  might  take  thenceforward 
to  fourteen.    (D.  28,  6,  30,  1 ;  D.  28,  6,  43,  1.) 

Not  only  to  the  descendants  under  puberty  that  they  appoint  their  heirs 
can  ascendants  name  substitutes,  so  that  if  the  descendants  become  their 
heirs,  and  die  before  the  age  of  puberty,  their  heir  may  be  the  man  the 
ascendants  wish  ;  but  also  to  those  they  disinherit.  Therefore,  in  that  case 
whatever  the  pupillus  acquires  by  inheritances,  or  legacies,  or  gifts  of  near 
kinsfolk  and  friends,  all  belongs  to  the  substitute.    (J.  2,  16,  4  ;  G.  2,  182.) 

All  we  have  said  about  naming  substitutes  to  descendants  under  puberty, 
whether  they  are  appointed  heirs  or  disinherited,  we  must  understand  like* 
wise  of  posthumous  children.    (J.  2,  16,  4;  G.  2,  183.) 

To  an  outsider,  or  to  a  son  over  puberty  that  is  appointed  heir,  no  one 
can  name  a  substitute,  so  that  if  the  outsider  or  grown-up  son  becomes  heir, 
and  dies  within  a  fixed  time,  that  other  may  be  his  heir.  This  only  is 
allowed :  the  testator  may  bind  him  by  a  trust  to  give  up  to  another  his 
inheritance,  in  whole  or  in  part.  ,  The  nature  of  this  right  we  will  lay  down 
in  its  proper  place.    (J.  2,  16,  9  ;  G.  2,  184.) 

The  father  cannot  make  the  substitute  to  his  child  heir  to  his  own  property  and 
not  also  to  the  child's ;  such  a  substitution  would  be  against  the  rule  that  an  heir 
cannot  be  appointed  to  definite  things.  (D.  28,  6,  41,  8.)  Hence  the  substituie  most 
be  heir  not  only  to  the  father's  inheritance,  but  also  to  the  child's.  (D.  28,  6,  10,  5.) 
The  exceptions  are  not  important  (D.  28,  6,  16,  pr.)  Conversely,  the  substitute  to 
a  child  cannot  take  the  child's  property  without  the  father's  (D.  28,  6,  10,  2),  nor  can 
an  heir  under  the  father's  will,  who  is  also  substituted  for  the  child,  enter  on  the 
father's  inheritance,  without  also  accepting  the  child's.  (D.  28,  6,  10,  3.)  If  the 
child  did  not  enter  on  the  father's  inheritance,  the  better  opinion  was  that  the  sab* 
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stifcate  need  not  take  both  (D.  29,  2,  42 ;  D.  28,  6,  12) ;  but  from  this  opinion  some 
jurists  dissented.     (D.  42,  5,  28.) 

It  is  usual  to  guard  the  pupillus  from  the  risk  of  plots  against  him,  after 
the  parent's  death,  in  this  manner :  The  <:ommon  way  to  appoint  a  sub- 
stitute is  to  do  it  openly  {vulgaris  substitution  that  is,  in  the  place  in  which 
we  appoint  the  pupillus  heir :  for  it  calls  the  substitute  to  the  inheritance 
only  if  the  pupillus  never  becomes  heir  at  all.  This  happens  when  he  dies 
in  the  lifetime  of  the  parent.  In  that  case  we  cannot  suspect  the  substitute 
of  any  wrong-doing ;  since,  while  the  testator  lives,  no  one  knows  anything 
that  is  written  in  the  will.  But  the  other  appointment  of  a  substitute  by 
which  we  call  one  in  even  although  the  pupillus  has  become  heir  if  he  dies 
under  puberty,  we  write  on  tablets  lower  down.  These  tablets  we  seal  up  ^ 
with  a  thread  and  with  wax  of  their  own ;  and  in  the  earlier  tablets  we 
provide  that  the  lower  tablets  shall  not  be  opened  while  our  son  is  still 
alive  and  under  puberty^  But  it  is  far  safer  to  have  both  kinds  of  appoint- 
ment sealed  up  apart  in  tablets  lower  down.  For  if  they  (not)  are  sealed  up 
and  set  apart  as  we  have  said,  it  can  be  understood  from  the  earlier  that  in 
the  other  too  the  same  person  is  the  substitute.    (G.  2,  i8i.) 

But  if  any  one  is  so  apprehensive  as  to  fear  that  his  son  while  still  a 
pupillus  may,  from  the  fact  that  a  substitute  to  him  has  been  openly 
appointed,  be  exposed  after  his  death  to  the  risk  of  plots,  he  ought  to  proceed 
thus  :  The  appointment  of  a  substitute  in  the  common  way  ought  to  be  made 
openly  and  in  the  first  part  of  the  will ;  but  the  other  appointment  calling  in  a 
substitute  in  case  the  pupillus  should  become  heir  and  die  under  the  age  of 
puberty,  ought ^to  be  written  separately,  and  in  the  lower  part  of  the  will.  This 
latter  part,  then,  he  ought  to  seal  up  with  a  thread  and  with  wax  of  its  own  ; 
and  in  the  earlier  part  of  the  will  he  ought  to  provide  that  the  lower  tablets 
are  not  to  be  opened  while  his  son  is  alive  and  still  under  the  age  of  puberty. 
In  any  case  this  is  plain,  that  the  appointment  of  a  substitute  to  a  son  under 
puberty  takes  effect  none  the  less  because  it  is  written  in  the  same  tablet  in 
which  the  testator  appoints  him  his  heir,  dangerous  though  this  may  be  to 
th^  pupillus.    (J.  2,  1 6,  3.) 

So  entirely  were  the  son's  and  father's  wills  held  to  be  one  that  the  Praetor  was 
satisfied  with  seven  seab  for  both.  (D.  28,  6,  20,  pr.)  But  the  father's  will  might 
be  in  writing  and  the  son's  oral,  or  the  father's  oral  and  the  son's  in  writing.  (D.  28, 
6,  20,  1.)  The  father's  will  must,  however,  precede  the  pupillary  substitution  in  order 
of  time  (D.  28,  6,  17,  1),  even  when  they  are  made  at  the  same  sitting.  (D.  28,  6, 
24.)  Moreover,  the  father  ought  to  appoint  his  own  heirs  first,  before  substituting  for 
his  son.     (D.  28,  6,  2,  4.) 

Either  to  each  descendant  singly,  or  to  the  one  that  shall  die  last  under 
the  age  of  puberty,  a  substitute  can  be  appointed  :  to  each  singly  if  he  wishes 
none  of  them  to  die  intestate  ;  to  the  last  if  he  wishes  the  right  of  regular 
inheritance  to  be  kept  unbroken  among  them.    (J.  2,  16,  6.) 

A  substitute  to  a  child  under  puberty  may  be  appointed  either  by  name, 
as  "  Titius,"  or  generally  as  "  whoever  is  to  be  my  heir.**  These  latter  words 
call  in  as  substitutes,  on  the  death  of  the  son  under  puberty,  all  that  have 
been  appointed  heirs  in  the  will,  and  have  become  heirs  each  to  the  share 
in  which  he  was  made  heir.    (J.  2,  16,  7.) 

The  form,  **  Whoever  shall  be  my  heir,  let  him  be  heir  to  my  son  while  under  the 
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age  of  puberty/'  is  called  by  the  commeotaton  ** brevUoqua,*^    It  was  construed  to 
apply  only  to  the  testamentary  heirs  appointed  by  the  will.     (D.  28,  6,  8,  1.) 

Illustrations. 

X  appointed  heirs,  Titius,  and  Gaius  X's  son,  a  child.  Maevius  was  substituted 
(or  Titius,  and  **  Whoever  under  the  above  writing  shall  be  my  heir  **  was  substituted 
for  Gaius.  Titius  did  not  enter.  Maevius  entered.  Then  Gaius  died.  Maevius  got 
the  share  of  Gaius  as  a  pupillary  substitute.    (D.  28,  6,  84,  1.) 

X  appointed  heirs,  his  son  Titius  a  child,  and  Stichus  a  slave  of  Marcus.  He 
added  a  clause,  **  Whoever  is  heir  to  me,  let  the  same  be  heir  to  my  son."  Stichus 
entered  by  command  of  his  master.  Held  that  Marcus  could  not  be  substitute  for 
Titius,  because  his  name  did  not  appear  as  heir  in  the  wilL     (D.  28,  6,  S.) 

X  appointed  heirs  his  two  sons  under  puberty,  substituting  them  for  each  other, 
and,  for  the  survivor  of  them,  Titius.  The  true  construction  of  the  clause  was  that 
the  two  sons  were  substitutes  in  the  first  degree,  and  only  in  default  of  both  did 
Titius  come  in  as  a  substitute  in  the  second  degree.     (D.  28,  6,  25.) 

IV.  Substitutio.n  for  the  insane — Substitutio  Exemplaris. 

Stirred  up  by  this  principle,  we  have  gone  on  to  place  in  our  Code  a  con- 
stitution providing  that  if  ascendants  have  children,  or  grandchildren,  or 
great-grandchildren,  of  whatever  sex  or  degree,  that  are  of  unsound  mind, 
then  they  may  lawfully,  although  these  descendants  are  over  puberty, 
appoint  as  substitutes  any  determinate  persons,  after  the  example  of  the 
appointment  of  substitutes  to  pupillu  If,  however,  the  descendants  come 
again  to  their  senses,  then  this  appointment  of  a  substitute  is  invalidated. 
This  also  follows  the  example  in  the  case  of  xh^  pufiillus ;  for  there  too, 
after  he  has  grown  up,  the  appointment  is  invalidated.    (J.  2,  i6,  i.) 

Before  Justinian,  a  parent  of  a  dumb  or  insane  son  or 
daughter  could,  even  after  they  had  reached  puberty,  make  a 
substitute  for  them  on  leave  being  obtained  by  special  petition 
to  the  Emperor,  This  substitution  lasted  until  the  disability 
was  removed,  (D.  28,  6,  43.)  Justinian  allowed  this  privilege 
to  all  cases  without  any  petition,  subject  to  the  following  rules 
(C.  6,  26,  9)  :— 

1.  A  pareut  of  either  sex  may  substitute  to  any  insane  child. 

2.  Such  parent  could  not  do  so  without  leaving  to  the  child 
its  legitim  {legitima  pprtio). 

3.  If  the  insane  person  has  any  children,  these  must  be  sub- 
stituted ;  and  failing  them,  the  childi-en  of  the  testator. 

E.  Inoapacitt  {Testamenti  pactio). 

If,  therefore,  we  are  asking  whether  a  will  can  take  effect,  we  ought,  first 
of  all,  to  observe  whether  the  maker  had  testamenti  f actio  (capacity  to  take 
any  part  in  making  a  will  or  any  benefit  under  a  will).  If  he  had,  then  next 
we  must  inquire  whether  he  made  his  will  according  to  the  rule  of  the  civil 
law — unless,  indeed,  he  is  a  soldier;  for  they,  because  of  their  excessive 
want  of  skill,  are,  as  we  have  said,  allowed  to  make  a  will  in  any  way  they 
please,  or  in  any  way  they  can.    (G.  2,  114.) 
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In  the  case  of  outside  heirs  this  rule  is  observed,  that  there  must  be 
testamenti /actio  with  them,  whether  they  themselves  are  appointed  heirs,  or 
persons  in  their  potestas.  At  two  times  this  is  looked  into — at  the  time  of 
making  the  will,  in  order  that  the  appointment  may  stand ;  and  at  the  time 
of  the  testator's  death,  that  it  may  be  carried  out.  More  than  this,  there 
ought  to  be  testamenti  /actio  with  the  heir  at  the  time  he  enters  on  the 
inheritance  as  well,  and  that  whether  his  appointment  is  simple  or  con- 
ditional. For  the  heir's  rights  ought  to  be  looked  into  at  that  time  above  all 
at  which  he  acquires  the  inheritance.  But  as  for  the  time  between  making 
the  will  and  the  testator's  death,  or  the  fulfilment  of  the  condition,  no 
change  of  status  in  that  interval  harms  the  rights  of  the  heir ;  because,  as 
we  have  said,  there  are  three  times  (only)  to  be  looked  to.    (J.  2,  19,  4.) 

Testamenti /actio  seems  to  belong  not  only  to  him  that  can  make  a  will, 
but  to  him  that  under  another's  will  can  take  himself,  or  can  acquire  for 
another,  although  he  cannot  make  a  will.  A  madman,  therefore,  a  dumb 
man,  a  posthumous  child,  an  infant,  ^/ilius/amilias,  and  another's  slave, 
are  said  to  have  testamenti  /actio.  They  cannot,  indeed,  make  a  will, 
but  under  a  will  they  can  acquire  either  for  themselves  or  for  another. 
Q.  2,  19,  4.) 

To  make  a  will  valid,  the  testator,  witnesses,  and  heirs  most  be  capable  of  holding 
their  several  parts ;  they  most  have  with  each  other  tettamenH  f<icHo,  (Ulp.  Frag. 
20,  8.) 

I.  Incapacity  of  Testator, 

1.  The  loss  of  fipeedom. 

l"*.  Slaves  cannot  make  wills,  except  slaves  belonging  to  the 
State  (servus  publicus  Populi  Roniani).  These  could  leave  half  of 
their  property  (peculium)  by  will.     (Ulp-  Frag.  20,  16.) 

2^  The  will  of  a  man  in  the  hands  of  the  enemy,  made  there,  does  not  take 
effect  although  he  comes  back.  But  a  will  made  while  he  was  in  the  State 
takes  effect,  if  he  comes  back,  by  th^  jus  postliminii j  or  if  he  dies  there,  by 
the  lex  Cornelia,    (J.  2,  12,  5.) 

Capture  by  brigands  did  not  take  away  a  man's  legal  right  to  freedom,  and 
therefore  did  not  affect  his  testamentary  capacity.     (D.  28,  1,  18,  pr.)     (See  p.  71.) 

2.  The  loss  of  citizenship. 

l^  Latini  Juniani  were  made  incapable  by  the  express  provision  of  the  lex  Junta 
Norbana.     (Ulp.  Frag.  20,  14.) 

2°.  The  deditiiii  conld  not  make  wills ;  not  as  Roman  citizens,  for  they  were  aliens 
(peregrini) ;  and  not  as  aliens,  for  they  were  not  members  of  any  other  State.  An  alien 
makes  a  will  according  to  the  law  of  his  own  country.     (Ulp.  Frag.  20,  14.) 

3^  Hostages  could  not  make  wills  (D.  28,  1, 11),  and  on  their  death  their  property 
went  to  the  Exchequer.     (D.  49,  14,  81.) 

4**.  The  old  punishment  of  interdictio  aqua  et  igni  vitiated  any  existing  will,  and 
created  an  incapacity  to  make  another.  (D.  28, 1,  8,  1.)  The  ponishment  of  deport- 
ation, which  superseded  it,  had  the  same  effect  (D.  28,  1,  8,  2) ;  but  not  rdegatio, 
as  the  latter  did  not  deprive  the  offender  of  his  citizenship.     (Paul,  Sent.  3,  4,  9.) 

5^  If  a  person  convicted  of  a  capital  crime  dies  pending  an  appeal,  his  will  is 
valid,  unless  he  has  committed  suicide  to  escape  pumshment.  (D.  28,  6,  1 3,  2 ;  0.  6, 
2,2.) 
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3.  Incapacity  arising  from  the  ancient  forms  of  wills. 

V,  Women  oould  not  make  wills  so  long^as  these  were  made  in  the  ComiUa  OaUUa  ; 
bnt  they  could  make  the  will  per  aet  et  libram,  with  the  consent  of  their  tiiioret. 
(Panl,  Sent  8,  4,  1.) 

We  must  observe,  besides,  that  if  a  woman  in  iuiela  makes  a  will,  she 
ought  to  make  it  by  authority  of  her  tutor^  or  it  will  be  void  by  the  jus 
civile,    (G.  2,  Ii8.) 

In  old  times,  in  order  to  make  a  will,  a  fiduciaria  cocmptio  used  to  take 
place.  At  that  time,  indeed,  women  (with  certain  exceptions)  had  not  the 
right  of  making  a  will  in  any  other  way  than  by  making  a  coempHo^  then  being 
reconveyed,  and  lastly  manumitted.  This  necessity  for  a  coemption  however, 
at  the  instance  of  the  late  Emperor  Hadrian,  the  Senate  remitted ;  and  thus 
women,  they  resolved,  have  the  same  rights  as  if  they  had  made  a  coempHo. 
(G.  I,  115  A.) 

But  the  Senate,  at  the  instance  of  the  late  Emperor  Hadrian,  as  we  have 
pointed  out  above,  allowed  women,  even  without  making  a  coemptio^  to  make 
a  will,  if  only  they  were  at  the  time  above  twelve  years  of  age,  and  had  the 
authority  of  their  tutor.  This  was  the  way  in  which  those  not  freed  from  tutela 
ought  to  make  a  will.    (G.  2,  1 12,  as  restored.^ 

Women,  therefore,  seem  to  be  in  a  better  position  than  men.  A  man 
under  fourteen  cannot  make  a  will,  even  although  he  wishes  to,  and  has  the 
authority  of  his  tutor.  But  a  woman,  after  her  twelfth  year,  obtains  the  right 
of  making  a  will  with  the  authority  of  her  tutor,    (G.  2,  1 13.) 

Gains  starts  a  question  to  which  he  is  unable  to  give  a 
decided  answer :  Can  a  woman  make  a  Praetorian  will  with- 
out the  authority  of  her  tutor  ^ 

This  certainly  refers  to  men's  wills,  and  also  to  those  of  women  that  have 
made  wills  that  are  void  because,  for  instance,  they  have  not  sold  tht/amilioy 
or  have  not  spoken  the  words  of  the  formal  declaration.  But  whedier  this 
constitution  refers  also  to  those  wills  of  women  that  they  have  made  without 
authority  from  a  tutor ^  we  shall  see.    (G.  2,  121.) 

We  are  speaking,  however,  not  of  women  in  the  statutory  tutela  of  ascend- 
ants or  of  patrons,  but  of  those  that  have  tutores  of  the  other  kind,  whom 
they  can  force,  even  against  their  will,  to  give  their  authority ;  whereas  in  the 
former  case  it  is  well  known  that  an  ascendant  or  a  patron  cannot  be  set  aside 
by  a  will  made  without  his  authority.    (G.  2,  122.) 

In  the  time  of  Justinian,  the  testamentary  capacity  of  women  was  unrestricted,  the 
tiUda  of  women  having  fallen  into  desuetade. 

2**.  The  diunb,  because  they  could  not  pronounce  the  words  of  the  nuncupation  and 
the  deaf,  because  they  could  not  hear  the  voice  of  the /amiZuK  emptor ,  could  not  make 
a  will  per  aes  et  Itbram.  This  incapacity  disappeared  when  wills  were  made  in  writing. 
(Ulp.  Frag.  20,  13.) 

A  dumb  man,  again,  or  a  deaf  man,  cannot  always  make  a  will.  But  in 
speaking  of  a  deaf  man,  we  mean  a  man  that  does  not  hear  at  all, 
not  a  man  that  is  slow  of  hearing.  A  dumb  man,  too,  is  understood  to  be  a 
man  that  cannot  speak  out  at  all,  not  a  man  that  speaks  slowly.  But  often 
men,  even  of  literary  education  and  learning,  by  various  mishaps,  lose  the 
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power  both  of  hearing  and  of  speaking.  To  their  aid  too,  therefore,  our  con- 
stitution comes  to  enable  them  in  certain  cases  and  in  certain  ways  accord- 
ing to  its  rules  to  make  a  will,  and  to  do  all  other  acts  that  are  allowed  them. 
If,  however,  a  man,  after  making  his  will,  by  ill-health  or  any  other  mishap, 
comes  to  be  dumb  or  deaf,  his  will  none  the  less  remains  valid.  (J.  2,  12,  3.) 
Exception. — Nay,  even  though  dumb  and  deaf,  a  soldier  can  make  a  will. 
(J.  2,11,2.) 

3°.  A  blind  man  cannot  make  a  will  except  by  observing  the  rules  that  a 
statute  of  the  late  Emperor  Justin  my  father  brought  in.    (J.  2,  12,  4.) 

4.  Persons  that  could  not  be  owners  could  not  make  wills. 

It  is  not  every  one  that  can  lawfully  make  a  will.  To  begin  with,  persons 
subject  to  the  power  of  another  have  not  the  right  of  making  a  will.  So 
entirely  does  this  hold,  that  even  although  their  ascendants  allow  them,  they 
cannot  any  the  more  make  a  rightful  will.  To  this  there  are  exceptions  that 
we  have  already  enumerated,  and  especially  soldiers  in  the  potestas  of  their 
ascendants,  who  are  allowed  by  the  imperial  constitutions  to  make  a  will  of 
all  they  have  acquired  in  camp.  At  first,  indeed,  this  was  granted  to  those 
in  service  only,  by  the  authority  both  of  the  late  Emperor  Augustus  and  of 
Nerva,  as  also  of  that  best  Emperor,  Trajan.  But  afterwards,  by  a  docu- 
ment under  the  hand  of  the  late  Emperor  Hadrian,  even  discharged  soldiers 
— veterans,  that  is — were  allowed  to.  If,  therefore,  they  make  a  will  about 
their  castrense  peculium  (camp  property  of  their  own),  it  will  belong  to  the 
man  they  leave  as  heir.  But  if  they  die  intestate,  with  no  descendants  or 
brothers  surviving,  it  will  belong  to  their  ascendants  by  the  law  common  to 
all.  Hence  we  can  understand  that  the  goods  a  soldier  in  his  father's  potestas 
has  acquired  in  camp  cannot  be  taken  away  by  the  father  himself,  nor  can 
the  father's  creditors  sell  them,  or  otherwise  disturb  them,  nor  on  his  father's 
death  do  they  belong  to  the  soldier's  brothers  in  common  with  himself,  but 
all  that  he  has  acquired  in  camp  is  exclusively  his  own.  This  is  so,  although 
by  theyiw  civile  xiatpeculia  of  all  persons  in  the  potestas  of  their  ascendants 
are  reckoned  among  the  goods  of  their  ascendants,  just  as  thtpeculia  of 
slaves  are  reckoned  among  the  goods  of  their  masters.  To  this,  of  course, 
there  are  exceptions  under  the  sacred  constitutions,  and  especially  ours  ;  and 
certain  things  on  different  grounds  are  not  acquired.  Except  these,  then, 
that  have  a  castrense  peculium  or  a  qmisi  castrense^  no  othox  JUiusfamilias 
can  make  a  will ;  or  if  he  does,  it  is  void,  although  he  becomes  his  own 
master  before  he  dies.    (J.  2,  12,  pr.) 

It  must  be  known,  however,  that  after  the  example  of  the  castrense  pecu- 
lium both  earlier  laws  and  the  imperial  constitutions  have  given  certain 
persons  a  quasi-castrense peculium^  and  have  allowed  certain  persons  to  dis- 
pose of  this  by  will  while  still  living  in  potestate.  This  our  constitution 
extends  more  widely,  allowing  all  to  make  a  will  in  regard  to  such  2i  peculium 
only,  but  under  the  law  common  to  all.  By  looking  carefully  through  the 
tenor  of  this  constitution,  a  man  can  easily  learn  everything  relating  to  the 
law  just  spoken  of.    (J.  2,  1 1,  6.) 

5.  Owners  that  cannot  alienate  cannot  make  wills. 

I**.  Madmen,  again,  because  they  want  sense,  cannot  make  a  will.  It  is 
immaterial  that  the  person  under  puberty  comes  to  riper  years,  or  that  the 
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madman  afterwards  becomes  master  of  his  senses  before  he  dies.  But  if 
madmen  make  a  will  during  a  break  in  their  madness,  they  are  held  to  make 
it  rightly.  Undoubtedly,  too,  a  will  made  before  madness  takes  effect ;  for 
neither  wills  rightly  made,  nor  any  other  affairs  rightly  carried  out,  are 
annulled  by  the  fact  that  madness  comes  on  afterwards.    (J.  2,  12,  i.) 

Bat  not  old  age  or  bodily  disease,  if  they  do  not  impair  the  mind.     (C.  6,  22,  3.) 

2®.  Persons  under  puberty  also  cannot  make  a  will,  because  their  minds 
have  no  judgment.    (J.  2,  12,  i.) 

3'.  A  prodigal,  again,  that  has  been  interdicted  from  managing  his  goods, 
cannot  make  a  will.  But  a  will  made  before  the  interdict  is  valid.  (J.  2, 
12,  2.) 

6.  Incapacity  to  make  a  will  was  in  certain  cases  a  form  of 
punishment. 

l"*.  Libellers  (06  carmen  famotum  damnati),    (D.  28,  1,  8,  1.) 
2**.  Manichaeans  and  Apostates.     (C.  1,  5,  4.)     Other  heretics  ooald  make  willn, 
but  must  leave  all  their  property  to  their  children,  if  orthodox.     (C.  1,  5,  13,  1.) 

7.  Persons  whose  capacity  was  uncertain  could  not  make  a 
valid  will.     (D.  28,  1,  15.) 

A  slave  is  manamitted  in  the  will  of  his  master,  but  he  does  not  know  that  th^ 
master  is  dead,  and  that  an  heir  has  taken  under  the  wilL  Hence,  if  he  makes  a  will, 
it  is  void,  although  both  facts  exist.     (D.  28,  1,  14.) 

A  paterfamilias  has  gone  abroad,  but  his  son  does  not  know  that  he  is  dead.  Until 
he  gets  that  information,  he  cannot  make  a  wilL     (Ulp.  Frag.  20,  11.) 

II.  Incapacity  of  Heirs. 
There  was  a  wide  diflFerence  between  the  grounds  of  incapa- 
city in  making  wills  and  in  taking  under  wills.      It  is  the 
difference  between  those  that  can  dispose  of  property  and 
those  that  may  receive  it, 

1.  Besides,  soldiers  are  allowed  to  appoint  aliens  and  Latins  their  heirs, 
or  to  leave  them  a  legacy  ;  although  in  any  other  case  aliens  are  forbidden 
by  the  principles  of  the  Jus  dvi/e,  Latins  by  the  /ex  Juniay  to  take  an  inherit- 
ance and  legacies.    (G.  2,  no.) 

DeditUii  (Ulp.  Frag.  22,  2)  and  deported  prisoners  conld  not  be  heuv.    (C.  6, 24, 1.) 

2.  Some  classes  were  specially  disabled. 

1'.  Women  by  the  lex  Vocania  (about  RC.  168). 

This  law  forbade  a  testator  registered  in  the  census  for  100,000  sesterces  making  a 
woman  his  heir.  (G.  2,  274.)  The  prohibition  was  evaded  by  resort  to  tnuts  {JUki- 
commisia),  and  the  law  itself  fell  into  desuetude. 

Vestal  virgins  could  not  be  heirs,  according  to  Labeo.    (AuL  GaU.  1,  12, 18.) 

2*.  The  unmarried,  too,  who  are  forbidden  by  the  lex  Julia  to  take  an 
inheritance  and  legacies,  and  the  orbi  also,  that  is  the  childless,  whom  the 
lex  Papia  forbids  to  take  more  than  a  half  of  an  inheritance  and  of  legacies, 
under  a  soldier's  will  take  the  entire  amount.    (G.  2,  1 1 1.) 
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On  this  point  the  lex  Julia  et  Papia  Poppaea  was  repealed  by  Constantine. 

3.  The  person  appointed  heir  must  be  a  specific  living 
individual.     (Incerta  persona  heres  institui  non  potest) 

The  right  of  bonorum  possessio  was  brought  in  by  the  Praetor  to  amend 
the  old  law.  Not  only  in  regard  to  the  inheritances  of  the  intestate  did  the 
Praetor  in  that  way  amend  the  old  law,  as  has  been  said  above,  but  in  the 
case  of  those  also  that  made  a  will  before  they  died.  For  if  a  strange 
posthumous  child  were  appointed  heir,  by  the  jus  civile  he  could  not  enter 
on  the  inheritance,  because  the  appointment  did  not  take  effect.  But  by  the 
jus  honorarium  he  was  made  bonorum  possessor  when,  namely,  he  was  aided 
by  the  Praetor.  In  our  day,  however,  such  a  person  can  rightly  be  appointed 
heir  under  our  constitution,  as  being  not  unknown  to  the  jus  civile,  (J.  3, 
%  pr-) 

WhoeoeTer  shall  be  first  at  my  funeral,  let  him  be  heir.  This  is  void  for  micertainty. 
(Ulp.  Frag.  22,  4.) 

An  imbom  child  was  an  ineerta  persona,  Aquilius  Gallas  (see  p.  698)  introduced  a 
clause  for  their  admission,  and  effect  was  given  to  it,  when,  but  for  the  death  of  the 
testator,  the  posthumous  child  would  have  been  under  his  potestaa. 

Municipalities  and  corporations  were  held  to  be  "  incertae  pertovuie.*'  (Ulp.  Frag. 
22,  5. )  The  reason  was  that  there  was  no  one  to  go  through  the  solemn  form  of 
acceptance,  "  cretio  ;"  and  when  that  formality  fell  into  disuse,  there  was  no  meaning  in 
the  objection.  By  a  SeruUus  ContuUum  (?  Apronianitm)  the  freedmen  of  municipalities 
were  expressly  allowed  to  leave  their  inheritance  to  the  municipalities.  (Clp.  Frag. 
22,  d.)  Leo  (A.D.  469)  authorised  dties  to  be  heirs  (C.  6,  24,  12) ;  and  afterwards 
corporations,  by  special  licence,  enjoyed  the  same  privilege.     (C.  6,  24,  8.) 

A  legacy  also  to  a  strange  posthumous  child  was  void.  A  strange  posthum- 
ous child  is  one  that,  if  bom,  would  not  have  been  among  the  testator's  sui 
keredesj  and  therefore  a  grandson  conceived  by  an  emancipated  son  was  a 
posthumous  outsider  to  his  grandfather.    (J.  2,  20,  26.) 

But  not  even  this  class  of  cases  has  been  altogether  left  to  itself  without 
any  lawful  amendment.  In  our  Code  a  constitution  has  been  placed,  by 
which  we  have  applied  a  remedy  to  this  portion  of  the  law,  not  only  in  the 
case  of  inheritances,  but  in  those  also  of  legacies  and  trusts,  as  becomes  clear 
and  bright  if  you  read  the  constitution.  But  even  by  our  constitution  the 
tutor  that  is  appointed  ought  to  be  determinate,  because  a  man  ought  to 
provide  for  the  tutela  of  his  posterity  by  a  determinate  judgment  (J.  2, 
20,  27.) 

A  strange  posthumous  child  could  be  appointed  heir  formerly,  and  can  be 
now,  imless  he  is  in  the  womb  of  a  woman  that  cannot  lawfully  be  our  wife. 
(J.  2,  20,  28.) 

Persons  the  testator  has  never  seen  can  be  appointed  heirs ;  as  when  a 
testator  appoints  as  heirs  his  brother's  sons  bom  abroad,  not  knowing  who 
they  are.  For  the  testator's  ignorance  does  not  make  the  appointment 
void.     (J.  2,  14,  12.) 

Justinian  abolished  the  rule,  and  allowed  any  posthumous  child,  corporation, 
or  chiurch  to  be  heir ;  and  so  also  classes  of  persons,  as  the  poor,  captives,  clergy,  &o. 
(C.  6,  48,  1.) 

4.  Spiritual  beings. 
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Deities  (or  rather  their  temples)  could  not  be  heirs,  except  in  those  cases  spedalij 
allowed  by  some  law  ;  such  were  Jupiter  Tarpeius,  Apollo  Didymaeus  of  Miletus, 
Mars  in  Gaul,  Minerva  of  Ilium,  Hercules  Gaditanus,  Diana  of  the  Ephesians,  the 
Mother  of  the  Gods,  Sipylene,  worshipped  at  Smyrna,  and  Caelestes  Selene,  goddess 
of  Carthage.     (Ulp.  Frag.  22,  6.) 

With  a  change  of  religion  a  difference  in  the  application  of  the  law  foUowed. 

"  Jesus  Christ "  was  often  appointed  heir.  Justinian  construed  such  an  appoint- 
ment as  a  gift  to  the  church  of  ^e  place  where  the  testator  lived.     (C.  1,  2,  26,  pr.) 

**  An  Archangel  or  Martyr  "  was  often  made  heir,  even,  as  Justinian  says,  by  men 
of  high  rank  and  thoroughly  versed  in  the  law.  This  was  construed  as  a  gift  to  the 
shrine  or  church  dedicated  to  the  archangel  or  martyr  in  the  place  where  the  testator 
lived ;  if  no  such  shrine  or  church  existed,  then  to  a  similar  one  in  the  metropolitan 
city  ;  and  if  none  such,  then  to  the  church  in  the  vicinity  where  the  testator  liyed. 
(C.  1,  2,  26,  }.)  If  there  is  more  than  one  shrine  or  church  coming  vnthin  the 
description,  then  that  which  is  most  venerated  and  frequented  is  to  be  chosen ;  if 
none  such,  then  the  poorest  church  in  the  place  is  to  be  heir.     (C.  1,  2,  26, 2. ) 

5.  Slaves. 

1°.  Testator's  own  slaves. 

As  freemen  can  be  appointed  heirs  so  also  can  slaves,  whether  our 
own  or  belonging  to  others.  A  slave  of  our  own  we  ought  to  order  to  be  at 
once  both  free  and  our  heir,  that  is  in  this  way — "  Let  Stichus  my  slave 
be  free,  and  be  my  heir  ; "  or  "  Let  him  be  my  heir  and  be  free."  For  if  he 
is  appointed  heir  without  a  grant  of  freedom,  even  although  he  is  afterwards 
manumitted  by  his  master,  he  cannot  be  heir,  since  the  appointment  in  his 
person  cannot  stand  ;  and  therefore,  even  although  he  has  been  alienated, 
he  cannot  by  his  master's  orders  decide  to  take  the  inheritance.  (G.  2,  185- 
187.) 

"  Let  Stichus  be  free  ;  and  if  he  shall  be  free,  let  him  be  heir."  Was  this  form 
introducing  liberty  as  a  condition  valid  t  A  rescript  of  Marcus  Antoninus  states  that 
the  words,  ''if  he  shall  be  free,"  were  to  be  regarded  as  surplusage,  and  the  appoint- 
ment was  good.     (D.  28,  5,  51.) 

Marcus  Antoninus  also  departed  from  the  strict  rule  requiring  an  express  grant  of 
freedom,  and  upheld  an  appointment  when  the  slave  was  spoken  of  as  "freedman." 
(C.  6,  27, 1.) 

Heirs  may  be  appointed,  not  only  from  freemen,  but  from  slaves,  whether 
our  own  or  belonging  to  others.  Our  own,  indeed,  in  old  times,  According 
to  the  opinion  of  most,  we  could  not  lawfully  appoint  unless  we  gave  them 
freedom  as  well.  But  in  our  day,  even  without  a  grant  of  liberty  under  a 
constitution  of  ours,  we  are  allowed  to  appoint  them  heirs.  This  we  brought 
in,  not  as  an  innovation,  but  because  it  was  juster,  and  was  the  opinion  of 
Atilicinus,  as  Paul  reports  in  his  books,  which  he  wrote  as  commentaries  on 
Masurius  Sabinus  and  Plautius.  By  a  slave  of  one^s  own,  moreover,  is 
understood  even  a  slave  in  whom  the  testator  has  the  bare  ownership  while 
another  has  the  usufruct.    Q.  2,  14,  pr.) 

A  slave  that  is  appointed  heir  [and  free]  by  his  own  master,  if  he  remains  in 
the  same  case,  becomes  under  the  will  both  free  and  at  the  same  time  a  neces- 
sary heir.  But  if  he  is  manumitted  by  the  testator  in  his  lifetime,  he  can, 
as  he  thinks  fit,  enter  on  the  inheritance  or  not ;  because  he  does  not  become 
a  necessary  heir,  since  he  does  not  obtain  both  freedom  and  the  inheritance 
under  his  master's  will.    But  if  he  is  alienated,  it  is  by  the  orders  of  his  new 
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master  that  he  must  enter  on  the  inheritance ;  and  in  that  way,  through  him, 
the  master  becomes  heir.  The  alienated  slave  can  himself  be  neither  free 
nor  an  heir,  even  although  he  is  appointed  heir  with  his  freedom  as  welL 
For  from  giving  him  freedom  a  master  that  has  alienated  him  seems  to  have 
turned  aside.  If  another  man's  slave,  too,  is  appointed  heir,  and  is  still  in 
the  same  case,  it  is  by  his  master's  orders  that  he  must  enter  on  the  inherit- 
ance. If,  however,  he  is  alienated,  either  in  the  testator's  lifetime  or  after 
his  death,  before  entering  on  the  inheritance,  it  is  by  the  orders  of  his  new 
master  that  he  must  enter.  But  if  he  is  manumitted  either  in  the  lifetime 
of  the  testator  or  after  his  death,  but  before  entering,  he  can,  as  he  thinks  fit, 
enter  on  the  inheritance  or  not.    (J.  2,  14,  i  ;  G.  2, 188.) 

The  appointment  of  a  slave  afi  heir  must  not  violate  the  pro- 
visions of  any  law. 

There  is  a  case  in  which,  although  freedom  is  given  as  well,  the  appoint- 
ment of  a  slave  by  his  mistress  as  her  heir  cannot  but  be  void.  This  is  pro- 
vided for  by  a  constitution  of  the  late  Emperors  Severus  and  Antoninus,  of 
which  the  words  are  these ; — "  It  is  but  reasonable  a  slave  stained  by 
adultery  cannot  be  lawfully  manumitted  by  will  before  the  decision  appears 
on  the  woman  charged  as  a  partner  in  his  crime.  Hence  it  follows  that  if 
his  mistress  bestows  on  him  an  appointment  as  heir,  it  is  to  be  held  of  no 
force."  The  term  "  another's  slave"  is  to  be  understood  to  include  one  in 
whom  the  testator  has  a  usufruct.    (J.  2, 14,  pr.) 

2"*.  A  slave  partly  belonging  to  the  testator,  and  partly  to 
another,  or  wholly  belonging  to  another. 

If  another  man's  slave  is  appointed  heir,  and  is  still  in  the  same  case,  it 
is  by  his  master's  orders  that  he  must  enter  on  the  inheritance.  But  if  he 
is  alienated  by  him,'  either  in  the  testator's  lifetime  or  after  his  death,  before 
entering,  it  is  by  his  new  master's  orders  that  he  must  decide.  If  he  is  manu- 
mitted before  deciding,  he  can,  as  he  thinks  fit,  enter  on  the  inheritance  or 
not.    (G.  2,  189.) 

If  another  man's  slave  is  appointed  heir,  and  has,  as  is  common,  time  for 
decision  given  him,  the  day  for  a  decision  is  understood  to  begin  to  run  only 
if  the  slave  himself  knows  that  he  has  been  appointed  heir,  and  if  there  is  no 
hindrance  to  keep  him  from  informing  his  master,  so  that  by  his  orders  he 
might  decide.    (O.  2,  190.) 

The  slave  of  several  owners,  with  whom  there  is  testamenti  /actio,  if 
appointed  heir  by  an  outsider,  acquires  the  inheritance  for  each  of  the 
masters  by  whose  orders  he  enters  according  to  his  share  of  the  ownership. 
(J.  2,  14,  3.) 

3**,  A  slave  when  his  master  is  dead,  and  no  heir  has  entered 
on  his  inheritance  (servus  jacentia  hereditatis). 

Another  man's  slave  after  his  master's  death  can  rightly  be  appointed 
heir,  because  even  with  the  slaves  belonging  to  an  inheritance  there  is 
Ustamenti  /actio.  For  an  inheritance  not  yet  entered  on  represents  the 
person  not  of  the  future  heir  but  of  the  deceased,  since  even  the  slave  of  a 
child  still  in  the  womb  can  rightly  be  appointed  heir.    (J.  2,  16,  2.) 
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6,  Concubines  and  natural  children. 

Before  the  time  of  Vafens,  Valentinian,  and  Gratian,  it  was 
unlawftil  to  leave  property  to  a  concubine  or  natural  child. 
But  these  Emperors  allowed  the  natural  children,  along  with 
their  mother,  to  take  one-twelfth  of  their  father's  property  by 
gift  or  inheritance  when  their  father  had  legitimate  children. 
If  he  had  none,  and  no  father  or  mother,  they  could  take  as 
much  as  one-fourth.  Justinian  says  such  legislation  gave  rise 
to  continual  attempts  at  evasion  by  secret  trusts,  which  often 
proved  abortive  through  the  perjury  of  trustees.  Accordingly 
he  resettled  this  branch  of  law.  When  there  were  legitimate 
children,  he  continued  the  rule  limiting  the  share  of  natural 
children  to  one-twelfth.  (Nov.  89,  12,  2.)  If  there  were  no 
legitimate  children,  but  ascendants  of  the  deceased  survivor, 
they  got  the  legitima  portiOf  and  the  natural  children  and  concu- 
bine were  allowed  to  inherit  the  whole  of  the  residue.  If  one 
had  no  ascendants,  he  could  leave  all  his  property  to  them. 
(Nov.  89,  12,  3.) 

7.  In  the  same  speech  the  Emperor  declared  that  he  would  not  admit  the 
inheritance  of  a  man  that  by  reason  of  a  law-suit  left  the  Emperor  his  heir  ; 
and  that  he  would  not  make  good  any  will  not  regularly  made,  and  in  which 
he  was  for  that  reason  appointed  heir ;  that  he  would  not  admit  the  name  of 
heir  if  given  by  bare  word  of  mouth  ;  and  that  he  would  not  take  possession 
of  anything  under  any  writing  wanting  in  legal  authority.  In  accord- 
ance with  this,  the  late  Emperors  Severus  and  Antoninus  have  very  often 
issued  rescripts  ;  "  for  although,**  say  they,  "  we  are  freed  from  the  statutes, 
yet  we  live  by  the  statutes.*'    (J.  2,  17,  8.) 

III.  Incapacity  of  Witnesses. 

If  the  witnesses  to  a  will  are  capable  at  the  time  of  the 
making  of  the  will,  it  does  not  signify  that  they  afterwards 
become  incapable.  (D.  28,  1,  22,  1.)  A  knowledge  of  Latin 
was  not  necessary ;  it  was  enough  if  the  witnesses  knew  the 
nature  of  the  transaction  to  which  they  were  called  as  witnesses. 
(Paul,  Sent.  3,  4,  13.) 

I.  Persons  absolutely  disqualified. 

!•.  Slaves. 

When  a  witness  was  thought  to  be  free  at  the  time  of  making  a  will,  but 
afterwards  was  shown  to  be  a  slave,  rescripts  both  of  the  late  Emperor 
Hadrian  to  Catonius  Verus,  and  afterwards  of  the  late  Emperor  Severus 
and  Antoninus,  declared  that  they  of  their  liberality  would  come  to  the  help 
of  the  will,  so  that  it  should  be  held  to  have  been  made  as  it  ought.  For  at 
the  time  when  the  will  was  sealed,  by  the  consent  of  all  this  witness  was  in 
the  position  of  freemen,  and  tliere  was  no  one  to  raise  a  question  about  his 
status.    (J.  2,  10,  7.) 
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As  witnesses  those  can  be  employed  that  have  testamenti  f actio.  But 
neither  (2")  a  woman,  nor  (3*^  a  boy  under  puberty,  nor  a  slave,  nor  (4*^  a 
dumb  man,  nor  (5")  a  deaf  man,  nor  (6*^  a  madman,  nor  (7°)  a  man  inter- 
dicted from  managing  his  own  goods,  nor  (8")  a  man  that  the  laws  order  to 
be  treated  as  utterly  dishonest  and  unfit  to  take  any  part  in  a  will  {tniesta- 
bilis)y  can  be  employed  in  the  number  of  the  witnesses.    (J.  2,  10,  6.) 

This  class  included  those  convicted  of  bribing  magistrates  {repetundarutn  damnatua) 
(D.  28, 1,  20,  6) ;  or  adultery  (D.  22, 5,  14) ;  or  Ubel  (D.  28,  1, 18, 1)  ;  apostates  (C.  Th. 
16,  7,  4),  and  many  heretics.     (C.  1,  8.  21.) 

The  reason  why  women  could  not  be  witnesses  is,  that  wills  were  at  first  mode  in 
the  ComiHa  Calata,  to  which  women  were  not  admitted  ;  but  the  disability  was  kept 
up,  although  the  reason  for  it  had  ceased. 

n.  Incapacity  arising  from  the  relation  of  the  parties. 
l"*.  Those  in  the  familia  of  the  testator  or  familiae  emptor. 
{Domesticum  testimonium.) 

Among  the  witnesses  there  ought  not  to  be  any  one  in  the  poiestas  either 
of  t\it  familiae  emptor  or  of  the  testator  himself.  The  reason  is,  that  as  the 
old  law  is  copied,  this  whole  business  that  is  gone  through  to  frame  a  will  is 
believed  to  be  gone  through  between  the  familiae  emptor  and  the  testator. 
In  old  times,  indeed,  as  we  have  just  said,  the  man  that  received  the  testator's 
Jamilia^  when  conveyed  to  him,  was  in  the  position  of  heir ;  and  so  home 
testimony  in  the  matter  was  disapproved  of.  Hence,  if  a  man  in  th^potestas 
of  his  father  is  employed  as  familiae  emptor^  his  father  cannot  be  a  witness, 
no,  nor  even  any  one  in  the  same  potestas — his  brother,  for  instance.  Again, 
if  difiliusfamilias  makes  a  will  of  his  castrense  peculium  after  his  discharge, 
neither  his  father,  nor  any  one  in  the  potestas  of  his  father,  can  properly  be 
employed  as  a  witness.  To  the  balance-holder,  too,  all  we  have  said  of 
witnesses  must  be  understood  to  apply.  For  he  too  is  numbered  with  the 
witnesses.    (G.  2,  105-107.) 

Among  the  witnesses  there  ought  not  to  be  any  one  in  the  testator's 
potestas.  And  if  a  filiusf ami  lias  makes  a  will  of  his  castrense  peculium 
after  his  discharge,  neither  his  father  nor  any  one  in  iht  potestas  of  the  same 
father  can  rightly  be  employed  as  a  witness  ;  for  home  testimony  in  the 
matter  is  disapproved.    (J.  2,  10,  9.) 

A  father  as  well  as  a  person  in  his  potestas,  or  again,  two  brothers  in  the 
potestas  of  the  same  father,  can  both  become  witnesses  to  one  will.  For  it 
does  no  harm  to  a  stranger's  affairs  that  several  witnesses  are  employed 
from  one  home.    {].  2,  10,  8.) 

2"*.  Persons  in  the  family  of  the  heres. 

A  man  in  the  potestas  of  the  heir  or  legatee,  or  in  whose  potestas  the  heir 
himself  or  the  legatee  is,  or  who  is  in  the  same  person's  potestas,  can  be 
employed  as  witness  and  balance-holder.  Indeed,  so  far  does  this  go,  that 
the  heir  himself  too  or  the  legatee  may  rightly  be  employed.  Nevertheless, 
so  far  as  relates  to  the  heir,  and  to  a  person  in  his  potestas,  or  in  whose 
potestas  he  is,  we  ought  to  be  very  far  indeed  from  using  this  right.  (G.  2, 
108.) 

But  neither  the  heir  named  in  the  will,  nor  a  person  in  his  potestas,  nor 
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his  father  that  has  him  in  his  potestas,  nor  his  brothers  that  are  in  Xhepotestas 
of  the  same  father,  can  be  employed  as  witnesses.  The  reason  is,  that  this 
whole  business  that  is  carried  on  in  order  to  frame  a  will,  is  believed  in  our 
day  to  be  carried  on  between  the  heir  and  the  testator.  In  old  times,  indeed, 
all  the  law  on  that  subject  was  thrown  into  great  confusion ;  and  the 
ancients,  while  they  rejected  th^/amiliae  emptor^  and  those  that  were  joined 
into  oneness  with  him  by  the  potestas,  from  bearing  witness  to  wills,  yet 
allowed  the  heir  and  those  united  to  him  by  the  potestas  to  bear  witness  in 
regard  to  wills.  True,  even  while  allowing  that,  they  used  to  advise  them  to 
be  very  far  from  abusing  this  right.  But  we,  on  the  other  hand,  correct  this 
very  procedure  they  observed ;  and  what  they  advised,  we  instead  make  com- 
pulsory by  statute.  Copying  the  early  law,  we  rightly  allow  neither  the  famiiiae 
emptor  nor  the  heir,  who  now  represents  the  most  ancient  familiae  emptor, 
nor  the  other  persons  united  to  them  as  has  been  said,  any  licence  to  bear 
witness  for  themselves  in  any  way ;  and  therefore  we  have  not  even 
allowed  an  old  constitution  of  that  kind  to  be  inserted  in  our  Code.  (J.  2, 
10,  10.) 

But  to  legatees,  and  persons  taking  under  a  trust,  and  others  joined  with 
them,  we  do  not  deny  the  right  to  bear  witness,  because  they  do  not  succeed 
to  the  legal  position.  On  th6  contrary,  indeed,  in  a  certain  constitution  of 
ours,  we  have  specially  granted  this.  Much  more  do  we  give  such  a  licence  to 
those  in  their  potestas,  or  to  those  that  have  them  inpotestate.    (J.  2,  10,  11.) 

Second — ^REVOOATK»f  OF  Will. 

A  will  was  void  or  voidable  if  it  failed  in  any  of  the  five 
elements  (a,  b,  0,  D,  and  e)  described  above.  It  might,  how- 
ever, be  perfectly  valid  at  the  time  it  was  made,  and  before  the 
death  of  the  testator  become  void.  We  have  now  to  consider 
what  acts  or  events  vitiate  a  will  after  it  is  validly  made. 

Explanation  of  terms  : — 

1.  A  will  defective  in  respect  of  A,  D,  and  £ — i.e.f  which  was  informal,  or  did  not 
appoint  an  heir,  or  the  testator,  heir,  or  witnesses  were  incapable  of  acting  Uieir 
several  parts — was  called  te$taTMntum  injugtum,  or  nan  jure  factum,  (D.  28,  3,  I  ; 
Ulp.  Frag.  23,  1.) 

As  regards  B  (disherison)  there  was  a  difference.  If  persons  alive  at  the  making  of 
a  will  were  not  expressly  disinherited,  the  will  was  said  to  be  it\juttum  (D.  28,  3,  3, 
S),  or  nuUius  esse  momeiUL     At  all  events,  it  vras  void  ab  initio. 

A  will  defective  in  C  {legitima  portio)  was  voidable  only,  not  void— testamentmm 
inofficiosum. 

2.  A  will  valid  when  made  may  be  broken  {ruptum)  in  two  ways  : — 0)  By  the 
subsequent  agnation  of  a  suiis  heres  ;  and  (2)  by  making  a  new  wilL  (Ulp.  Frag. 
23,  2.) 

13.  A  valid  will  may  fail  of  effect  {irritum)  in  two  ways  : — (1)  When  the  testator 
suffers  a  capitis  dcminuiio — ».e.,  subsequently  becomes  incapable  of  being  a  testator  ; 
and  (2)  when  no  one  takes  as  heir  under  the  wiU.  (Ulp.  IVag.  23,  4.)  In  the  latter 
case  the  will  is  sometimes  said  to  be  destUutum, 

In  this  case  we  shall  say  that  wills  become  null  (irrita).    Yet  those  also 
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that  are  broken  become  null,  and  those  that  are  not  rightly  made  to  start 
with  are  null.  Those  again  that  are  rightly  made,  but  afterwards  become  null 
by  reason  of  a  capitis  deminuHo,  we  might  none  the  less  speak  of  as  broken 
(rupta).  But  it  is  undoubtedly  more  convenient  to  distinguish  each  separate 
case  by  a  separate  name.  Some,  therefore,  are  said  not  to  be  rightly  made 
{non  Jure  fieri)  J  some  to  be  rightly  made,  but  to  be  broken  {rupta)  or  to 
become  null  (irrita).    (J.  2,  17,  5  ;  G.  2,  146.) 

A.  A  will  is  revoked  when  the  testator  makes  a  second  will 
in  accordance  with  the  required  forms. 

A  will  cannot  be  invalidated  {infirmari)  merely  by  the  fact  that  the  testator 
afterwards  wished  it  not  to  take  effect  {valere).  More  than  that,  even  although 
a  man  after  making  an  earlier  will  begins  to  make  a  later,  but  does  not  com- 
plete it,  either  because  prevented  by  death  or  because  he  repents  of  what  he 
is  doing,  yet  the  earher  will  {tabulae) — as  a  speech  of  the  late  Emperor 
Pertinax  provides — if  rightly  made,  does  not  become  null  unless  the  next 
one  is  rightly  ordered  and  complete.  For  ah  incomplete  will  is  undoubtedly 
no  will  at  all.    (J.  2,  17,  7.) 

A  later  will  rightly  completed  breaks  an  earlier,  no  matter  whether 
there  is  any  heir  under  it  or  not ;  for  the  one  point  that  is  looked  to  is 
whether  in  any  case  there  might  be  an  heir.  If,  therefore,  any  one  [under 
the  later  will,  rightly  made]  reftises  to  be  heir,  or  dies  either  in  the  lifetime  of 
the  testator  or  after  his  death,  but  before  entering  on  the  inheritance  [or  is 
shut  out  by  the  lapse  of  the  time  allowed  to  decide  in],  or  fails  in  the 
condition  on  which  he  has  been  appointed  heir  [or  because,  being  unmar- 
ried, he  is  removed  ft-om  the  inheritance  by  the  lexjulid\ — in  all  these  cases 
ih^  paterfamilias  dies  intestate.  For  the  former  will  is  of  no  effect,  since  it 
is  broken  by  the  later ;  and  the  later  equally  has  no  force,  since  there  is 
no  heir  under  it.    (J.  2,  17,  2  ;  G.  2, 144.) 

If  a  man  after  completing  a  former  will  makes  a  later  one  equally  rightly, 
then,  even  although  the  heir  he  appoints  in  it  is  heir  only  to  certain  specified 
things,  yet  the  earlier  will  is  taken  away.  This  was  laid  down  by  the  late 
Emperors  Severus  and  Antoninus  in  a  rescript.  The  words  of  that  constitu- 
tion we  have  ordered  to  be  inserted,  because  it  expresses  something  else 
besides.  "  The  Emperors  Severus  and  Antoninus  to  Cocceius  of  Campania. 
A  will  made,  in  the  second  place,  although  in  it  an  heir  is  appointed  only  for 
certain  specified  things,  takes  effect  in  law  {jure)  just  as  if  no  mention  of 
these  things  were  made.  But  the  heir  it  appoints,  there  should  be  no  doubt, 
is  bound  to  content  himself  with  the  things  given  him,  or  with  the  fourth 
made  up  to  him  under  the  lex  Falcidia^  and  to  give  up  the  inheritance  to 
those  that  were  appointed  in  the  former  will ;  for  this  reason,— that  words 
were  inserted  in  the  second  will  expressly  stating  that  the  former  will  should 
take  effect."  In  this  way  too,  then,  it  comes  to  pass  that  a  will  is  broken. 
Q.  2,  17,  3) 

A  testator  in  his  second  will  appointed  as  heir  any  posthumous  child  he  might 
have.  He  was  so  old  or  infirm  that  the  chance  of  his  having  any  children  was 
extremely  smalL  Nevertheless  the  will  is  valid,  and  revokes  the  first.  (D.  28,  2,  9.) 
But  the  first  will  would  be  valid  if  he  were  absolutely  incapable  of  having  any 
children,  because  in  that  case  the  heir  named  could  not  exist.     (D.  28,  2,  6,  1.) 

A  valid  will  was  made  disinheriting  posthumous  children.    A  second  will  did  not 
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disinherit  them,  and  after  the  testator's  death  a  posthumous  ohUd  was  bom  to  him. 
The  first  will  is  made  void  by  the  second,  and  the  second  is  broken  by  the  birth  of  the 
child.     (D.  28,  3,  8,  4.) 

Two  wills  are  produced  of  different  dates,  each  properly  sealed,  but  the  second  on 
being  opened  is  found  to  contain  nothing — ^in  short,  is  a  '*  dummy  wilL"  The  first  is 
not  revoked.     (D.  28,  8,  11.) 

Exception.— A  Soldier's  Will.    (D.  28,  3,  2.) 

A  soldier  made  a  will  with  the  usual  forms,  and  afterwards,  as  a  soldier,  disposed  o< 
his  whole  property  by  an  informal  wilL  He  retired  from  the  army  and  lived  more 
than  a  year.  The  first  will  is  invalidated  by  the  second,  although  informal,  and  the 
second  by  the  survival  of  the  soldier  for  more  than  a  year  after  leaving  the  service. 
(D.  29, 1,  86,  4.) 

Lapse  of  Time. — ^By  a  constitution  of  Honorius  and  Theodosius 
(C.  Th.  4,  4,  6),  a  -will  lapsed  if  it  was  not  renewed  after  ten 
years ;  but  Justinian  abolished  any  such  prescription,  unless  it 
was  proved  by  witnesses,  or  from  the  conduct  of  the  testator, 
that  he  wished  his  will,  after  that  period  had  expired,  to 
become  void.    (C.  6,  23,  27.) 

B  and  0.  A  will  is  revoked  ii^  after  it  is  made,  any  one  comes 
into  being  whom  the  testator  is  bound  to  appoint  heir,  or 
expressly  to  disinherit,  or  to  whom  the  testator  is  bound  to 
leave  some  property  (legitima  portio).  Provision,  as  we  have 
seen  (p.  598),  could  be  made  for  the  birth  of  children  to  the 
testator ;  but  when  a  man  adopted  a  child  or  obtained  a  wife 
in  manum,  his  will  was  invalidated,  and  must  be  made  over 
again. 

A  will  rightly  made  takes  effect  until  it  is  broken  {rufitum)  or  made  null 
{irritum).  It  is  broken  when,  though  the  testator  remains  in  the  same  1^^ 
position  {status),  the  rightfulness  of  the  will  itself  is  spbiled.    (J-  ^  ^7>  pr.) 

If,  for  instance,  a  man  after  making  a  will  adopts  a  son,  whether  that  son 
is  a  man  sui  juris  adopted  through  the  Emperor  [people],  or  a  person  in 
\!tit  potestas  of  an  ascendant  adopted  through  the  Praetor  according  to  our 
constitution,  his  will  is  broken  just  as  if  a  suus  hercs  had  since  been  bom 
to  him.    0-  2,  17,  I  ;  G.  2,  138.) 

The  rule  of  law  is  the  same  if  a  wife  passes  in  manum  of  the  man  after 
the  will  is  made,  or  if  a  woman  in  his  manus  is  married  to  him.  For  in  that 
way  she  comes  for  the  first  time  to  be  in  the  place  of  a  daughter,  and 
becomes  as  it  were  a  sua  heres,    (G.  2,  139.) 

The  fact  that  either  the  woman  or  the  son  that  has  been  adopted  was 
appointed  heir  in  the  will,  goes  for  nothing.  As  for  disinheriting,  it  is  idle  to 
ask  about  that,  since  at  the  time  of  making  the  will  neither  was  reckoned 
among  sui  heredes,    (G.  2.  140.) 

When  a  son  dies  or  is  emancipated  after  the  will  is  made,  his  «hildren  becooM 
ttii  htrtdu.     (Ulp.  Frag.  23,  3.) 

A  son,  again,  that  after  a  first  or  second  conveyance  is  manumitted  since 
he  returns  into  his  father's  potestasy  breaks  a  will  previously  made.    The 
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fact  that  in  that  will  he  was  appointed  heir,  or  disinherited,  goes  for  nothing. 
(G.  2,  141.) 

A  like  rule  of  law  there  formerly  was  in  regard  to  a  son  on  whose  account, 
under  a  Senatus  Consultum,  a  case  of  mistake  is  made  good,  because  he  was 
the  offspring  of  an  alien  woman,  perhaps,  or  of  a  Latin,  taken  to  wife  by 
mistake  in  the  belief  that  she  was  a  Roman  citizen.  For  whether  he  was 
appointed  heir  by  his  ascendant  or  disinherited,  or  whether  the  father  was 
alive  when  the  case  was  made  good,  or  whether  it  was  after  his  death,  in 
any  event  this  broke  the  will  as  if  he  had  been  bom  since  it  was  made. 
(G.  2,  142.) 

But  now,  under  a  new  Senatus  ConsuUum  made  at  the  instance  of  the 
late  Emperor  Hadrian,  if  the  case  is  made  good  while  the  father  is  still  alive, 
this,  just  as  in  old  times,  breaks  the  will  in  any  event.  But  if  it  is  after  the 
father's  death,  then  the  fact  that  the  son  is  passed  over  breaks  the  will ; 
but  if  in  it  he  is  appointed  heir,  or  disinherited,  the  will  is  not  broken — 
no  doubt  to  keep  wills  carefiiUy  made  from  being  rescinded  at  a  time 
when  they  cannot  be  renewed.    (G.  2,  143.) 

D.  When  the  heirs  named  m  the  will  die  before  the  testator, 
or,  surviving  him,  refuse  the  inlieritance,  or  become  incapable 
of  taking  it,  the  will  is  void  [te%tamentum  irritum),  (D.  28,  3, 
1 ;  Ulp.  23,  4.) 

E.  The  testator  must  retain  his  testamentary  capacity  at 
the  time  of  his  death,  otherwise  the  will  is  void. 

There  is  another  way,  also,  in  which  wills  rightly  made  are  invalidated  ; 
when,  namely,  the  maker  undergoes  capitis  deminutio.  In  what  ways  this 
happens  we  have  related  in  the  First  Book.    (J.  2,  17,  4 ;  G.  2,  145.) 

Exceptions. — (i)  Lastly,  if  a  soldier,  gives  himself  in  arrogatio,  or  being 
2ifiliusfamilias  is  emancipated,  his  will  takes  effect  as  being  due  to  his  renewed 
wish,  and  is  not,  it  seems,  made  null  by  the  capitis  deminutio,    (J.  2,  11,  5.) 

(2)  It  is  not  in  every  respect,  however,  that  those  wills  are  null  that,  [either 
from  the  first  were  not  rightly  made  or]  though  rightly  made,  have  become 
nuU  [or  been  broken]  because  of  a  capitis  deminutio.  For  if  seven  witnesses 
with  their  seals  sealed  the  will,  then  the  heir  appointed  therein  can  claim 
bonorum  possessio  according  to  the  terms  of  the  will  {secundum  tabulas\ 
provided  only  the  deceased  was  both  a  Roman  citizen  'and  in  no  one's  potestas 
at  the  time  of  his  death.  If,  however,  the  will  became  null  because  the 
testator  lost  citizenship  or  freedom  as  well,  or  because  he  gave  himself  in 
adoption,  and  was  at  the  time  of  his  death  in  the  potestas  of  his  adopted 
father,  the  heir  appointed  cannot  clainf  bonorum  possessio  according  to  the 
terms  of  the  will.    (J.  2,  17,  6 ;  G.  2,  147.) 

But  those  that  receive  bonorum  possessio  according  to  the  terms  of  a  will 
that  either  was  not  rightiy  made  to  start  with,  or,  if  rightly  made,  was  after- 
wards broken  or  became  null,  if  they  can  in  that  way  obtain  the  inheritance, 
-will  have  the  bonorum  possessio  {cum  re)  both  in  name  and  in  fact.  If,  how- 
ever, the  inheritance  can  be  called  away  from  them,  they  will  have  it  in  name 
but  not  in  fact  {sine  re),    (G.  2,  148.) 

For  if  an  heir  has  been  appointed  according  to  the  jus  civile,  either  under 
the  first  or  under  a  later  will,  or  if  there  is  an  heir  by  legal  right  in  case 
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of  intestacy,  he  can  call  the  inheritance  away  from  them.  But  if  there  is  no 
other  heir  according  to  the  jus  civile^  they  can  themselves  keep  the  inherit- 
ance if  they  are  in  possession ;  and  if  not,  they  have  against  those  that  are  in 
possession  of  the  goods  an  interdict  to  gain  possession  thereof.  Sometimes, 
however,  although  there  is  an  heir  appointed  in  the  will  according  to  the/jw 
cruiUy  or  determined  by  statute,  the  heirs  appointed  in  the  will  are  pre- 
ferred. This  is  the  case,  for  instance,  when  the  will  is  not  rightly  made 
merely  because  the  familia  was  not  sold,  or  because  the  testator  did  not 
speak  the  declaratory  words.  In  this  case  they  can  defend  themselves 
against  the  heir  by  the  exceptio  doli  mali,    (G.  *2,  149.) 

Third— The  Informal  Will.  {Hereditas  Fideicommissaria, 

Godicilll) 

A  consideration  of  the  elements  of  the  Roman  Will  shows 
how  great  must  have  been  the  danger  of  an  entire  failure  of 
the  testator's  intentions.  In  the  first  place,  the  form  of  will- 
making  was  a  serious  business.  Even  after  the  balance  and 
scales  were  dispensed  with,  and  the  Ubripens  was  forgotten,  the 
necessity  of  seven  witnesses,  each  of  whom  might  on  one  ground 
or  another  be  incapable  of  acting,  with  the  formalities  of  sealing, 
&c.,  involved  no  small  trouble  and  risk.  Then  the  will  must 
disinherit  individually  or  collectively  a  number  of  different 
persons,  and  it  must  provide  portions  for  children  and  others 
having  legal  claims  on  the  testator.  The  technicaUties  involved 
in  this  process  must  h^ve  been  a  source  of  endless  disappoint- 
ment to  testators.  Next  the  appointment  of  the  heir,  or  the 
substitutions,  and  the  capacity  of  the  several  persons  to  take 
as  heirs,  must  have  given  rise  to  much  vexation  and  trouble. 
After  the  will  was  duly  made,  it  was  not  free  from  peril.  The 
subsequent  agnation  of  a  necessary  heir  rendered  the  whole  of 
the  proceedings  nugatory,  and  required  the  will-making  to  be 
begun  again  from  the  veiy  beginning.  Lastly,  even  when  the 
will  was  effectually  made,  and  at  the  time  of  the  testator's 
death  was  perfectly  valid,  the  heirs  named  in  the  will  might 
refrise  to  accept.  It  is  true  that  by  the  time  of  Justinian  some 
of  the  pitfalls  had  been  removed,  and  the  making  of  a  will 
was  not  quite  so  formidable  as  in  the  time  of  Gains ;  never- 
theless, all  the  old  constituents  of  the  will  were  maintained  in 
frill  activity.  At  the  best,  the  Roman  will,  for  the  purposes 
for  which  it  was  desired  in  later  times,  was  a  cumbrous  and 
dangerous  instrument. 

That  the  Roman  will  continued  in  all  its  complexity  to  the 
time  of  Justinian,  is  due  to  the  circumstance,  already  mentioned, 
that  in  the  time  of  Augustus  a  new  instrument  was  introduced. 
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by  which  the  Romans  were  enabled  to  escape  the  inconveniences 
of  the  old  will. 

The  two  points  where  the  narrowness  of  the  Roman  will 
appears  to  have  been  most  felt  were  the  cumbrous  formalities 
in  making  it,  and  the  restrictions  on  the  persons  that  could  be 
appointed  heirs.  These  two  difficulties  were  removed  at  one 
stroke  by  giving  legal  effect  to  codicilliy  and  trusts  {fiddcom- 
missa).  In  the  time  of  Cicero  neither  had  obtained  legal 
recognition,  and  trusts  contained  in  wills  depended  entirely 
on  the  honour  of  the  heir.  Cicero  relates  one  or  two  instances 
that  illustrate  the  first  stage  in  the  history  of  trusts,  where 
they  impose  moral  duties  only,  not  legal  duties.  The  cases 
mentioned  by  him  further  show  the  motives  of  testators  in 
creating  trusts.  In  one  case  a  certain  P.  Trebonius  had  a 
brother^  A.  Trebonius,  to  whom  he  desired  to  leave  his 
property,  but  who  was  proscribed,  and  therefore  incapable  of 
taking  it.  P.  Trebonius  named  several  honest  and  upright  men 
as  heirs,  and  among  them  a  freedman  of  his  own.  He  stated 
in  his  will  that  all  the  heirs  should  take  an  oath  each  to  give 
one-half  of  his  share  to  the  proscribed  brother,  A.  Trefbonius. 
The  freedman  alone  took  the  oath.  The  other  heirs  applied  to 
Verres,  and  desired  to  be  relieved  from  taking  the  oath,  because 
it  was  an  evasion  of  the  lea  Cornelia^  which  forbade  an  inherit- 
ance to  be  given  to  one  proscribed.  They  obtained  possession 
without  taking  any  oath.  This  decision  of  Verres,  Cicero  does 
not  quarrel  with,  because  the  oath  was  unlawful,  and  it  might 
therefore  be  treated  as  a  harmless  superfluity  {non  scriptum); 
but  Cicero  denounces  the  other  part  of  Verres'  judgment,  which 
refused  to  the  freedman  his  share  of  the  inheritance  on  account 
of  his  being  imder  an  oath  to  restore  the  half  of  his  share  to  the 
proscribed  brother.  (Cic.  in  Verr.  2,  1,  47.)  In  this  case  the 
testator  was  thwarted  by  the  apparently  conscientious  scruples 
of  the  heirs,  who  thought  themselves  bound  by  the  lea  Comelu^ 
and  by  the  erroneous  judgment  of  Verres,  who  deprived  the 
freedman  of  his  share. 

In  another  case,  the  testator,  instead  of  trusting  to  the  chance 
of  the  heips  taking  an  oath  to  obey  his  directions,  asked  and 
obtained  the  promise  of  the  heir  named  in  the  will  in  his  lifetime. 
Cicero,  among  others,  was  invited  to  a  meeting  of  the  friends  of 
P.  Sextilius  Rufa,  whose  advice  was  asked  by  him  under  the 
following  circumstances.  He  was  appointed  heir  to  Q.  Fadius 
Gallus,  who  stated  in  his  will  that  he  had  asked  Sextilius  to 
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surrender  the  whole  inheritance  to  his  daughter  Fadia,  for  by 
the  lex  Voconia  he  could  not  make  Fadia  his  heir.  The  friends 
thought  that  he  was  not  bound  to  surrender  more  than  the  Ux 
Voconia  allowed.  (Cic.  De  Fin.  Bon.  et  Mai.  1,  17  (55).)  In 
another  passage  Cicero  mentions  with  commendation  a  case 
where  a  man  gave  up  property  left  to  him  on  a  secret  trust, 
of  which  no  one  but  himself  was  aware.  (Cic.  De  Bon.  et  MaL 
1, 18  (58).)  The  case  of  Sextilius  shows  that  when  the  trust  was 
mentioned  in  the  will,  the  testator  hoped  that  the  public  disgrace 
of  appropriating  the  money  by  the  heirs  would  be  sufficient  to 
insure  its  observance. 

Justinian  informs  us  by  whom  the  sanction  of  law  was  first 
thrown  around  trusts. 

Let  us  now  pass  on  to  trusts  (Jideicommissa) ;  let  us  look  first  at  inherit- 
ances left  on  trust.    (J.  2,  23,  pr. ;  G.  2,  246-247.) 

We  must  know,  therefore,  that  all  trusts  in  early  times  were  invalid, 
because  no  one  was  forced  against  his  will  to  carry  out  what  he  had  been 
asked  to  do.  But  since  there  were  persons  to  whom  inheritances  or  l^^des 
could  not  be  left,  testators,  if  they  left  them,  used  to  trust  them  to  the  faith  of 
those  that  could  take  under  a  will.  This,  indeed,  is  why  they  were  called 
trusts,  because  no  bond  of  law,  but  only  the  honour  of  those  that  were  asked, 
secured  them.  Afterwards  the  late  Emperor  Augustus  first,  after  being 
stirred  to  action  once  and  again  by  way  of  favour  to  particular  persons,  or 
because  it  was  said  to  be  for  the  Emperor's  sake  {J>er  ipsius  salutem)  that 
some  one  was  charged  with  a  trust,  or  because  of  certain  notable  breaches 
of  faith,  ordered  the  consuls  to  interpose  their  authority.  This  seemed  both 
just  and  popular,  and  was  therefore  step  by  step  changed  into  a  continual 
jurisdiction.  So  great  then  became  the  favour  in  which  they  were  held, 
that  after  a  little  a  special  Praetor  even  was  appointed  to  lay  down  the  law 
as  to  trusts.     He  was  cs^^Jideicommissarius,    (J.  2,  23,  i.) 

The  following  account  may  be  subdivided  into  two  parts  ;  first,  the  nature  of  the 
fideicommissaria  hertdUat,  and  the  manner  in  which  it  facilitated  and  extended  the 
testamentary  power ;  and,  secondly,  the  several  instruments  by  which  fidtioommitm 
were  created. 

The  first  part  is  subdivided  into  the  following  heads  : — 
I.  Definition,  and  words  constituting  FideieommUta. 
IT.  Fideicommissa  as  affecting  the  Rights  and  Duties  of  the  fferu. 
m.  „  as  enlarging  the  Power  of  Substitution. 

IV.  „  as  removing  the  Incapacity  of  Heirs. 


A.  THE  FIDEICOMMISSARIA  HEREDITAS. 

I.  Definition. 

Ulpian  says,  "  A  trust  is  not  what  is  left  by  the  words  of  the 
jm  civile^  but  by  entreaty.    It  is  not  from  the  stiffness  of  the 
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jus  civile  that  it  proceeds ;  it  is  given  according  to  the  wishes  of 
him  that  leaves  it."  * 

Hence  it  might  be  in  Greek,  at  a  time  when  a  will  must  be 
in  Latin.    (Ulp.  Frag.  25,  9.) 

In  the  first  place,  then,  we  must  know  that  some  heir  must  of  necessity  be 
appointed  aright,  and  that  to  his  faith  the  inheritance  must  be  entrusted  to 
give  it  up  to  some  one  else.  If  not,  the  will  is  void,  since  in  it  no  one  is 
properly  appointed  heir.    (J.  2,  23,  2  ;  G.  2,  248.) 

If,  then,  a  man  writes,  "  Let  Lucius  Titius  be  heir,**  he  can  add,  "  I  ask 
you,  Lucius  Titius  [and  beg  of  you],  that  as  soon  as  you  enter  on  my  inherit- 
ance you  surrender  it  to  Gaius  Seius,  and  give  it  up  to  him."  ■  He  can  also 
ask  the  heir  to  give  up  a  part,  and  he  is  free  to  leave  the  trust  either  simply 
or  conditionally,  or  from  a  fixed  day.    (J.  2,  23,  2  ;  G.  2,  250.) 

The  words  chiefly  in  use  for  trusts  are  these  :  "  I  beg,"  "  I  ask,"  "  I  wish," 
"  I  entrust  to  your  faith."  Each  by  itself  is  as  valid  as  if  all  had  been  heaped 
up  into  one.    (J.  2,  23,  2  ;  G.  2,  249.) 

It  makes  no  difference  whether  it  is  an  heir  appointed  for  the  whole  that 
is  asked  to  give  up  the  inheritance  in  whole  or  in  part,  or  an  heir  appointed 
for  part  that  is  asked  to  give  up  either  his  whole  part  or  a  part  of  his  part.  In 
'the  latter  case,  too,  we  have  ordered  the  same  rules  to  be  observed  that  we 
have  spoken  of  in  regard  to  the  whole  inheritance.  [An  account  of  the  fourth 
part  of  that  part  is  usually  taken  under  the  Senatus  Consultum  Pegasianum^ 
0.  2,  23,  8 ;  G.  2,  259.)    (See  p.  634.) 

Paul  adds  other  words,  as  usual,  as  fiM-ndo^  depreeor,  cupio,  injungo,  desiderOf 
impero.  (Paul,  Sent.  4,  1,  6.)  In  ordinary  cases,  rdinquo  or  commendo  was  not 
sufficient ;  but  as  between  father  and  son  any  words  showing  an  intention  to  create  a 
trust  were  given  effect  to.  (Paul,  Sent.  4,  1,  11.)  In  the  time  of  Justinian, 
however,  these  distinctions  were  disregarded,  and  any  words  indicating  the  intention  of 
the  testator  were  sufficient. 

n.  FIDEICOMMI88A  AS  AFFECTING  THE  POSITION  OF  THE  HeRES. 

In  dlBCUSsing  the  duties  of  a  heres^  nothing  was  said  of  his 
duties  to  a  person  to  whom  he  was  asked  to  surrender  the 
whole  or  part  of  what  was  left  him.  It  was  not  expedient  to 
complicate  the  exposition,  at  that  stage,  with  an  account  of  a 
process  essentially  connected  with  the  investitive  facts ;  for  in 
the  end,  the  Jideicommissarius  heres  became  a  true  universal 
successor,  and  therefore,  like  the  bonorum  possessor,  to  all  intents 
and  purposes  an  heir.  This  result  was  not,  however,  finally 
attained  until  the  time  of  Justinian,  so  that  the  development 


*  Fideicommuiwn  est  quod  non  evoiWmi,  verbis  ted  precatione  rdinquUur ;  nee  ex 
rigorejurii  dvilig  prqficitcUur,  eed  ex  voluntate  datur  relinquenHa.    (Ulp.  Frag.  25,  1.) 

*Lue%ui  TiUus  herea  eeto,  ''potent  adieere:"  rogo  te,  Luei  TUiy  trf,  cum  primum 
p  oteia  JteredUatem  meam  adtre,  earn  Oaio  Seio  reddoB,  rettituoi. 
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of  the  Uw  of  testamentary  trusts  extended  throughout  the 
duration  of  the  Empke,  from  Augustus  to  Justinian, 

Explanation  of  Tkbms. 

Serei  it  used  to  designate  the  heir  appointed  by  a  will,  or  taking  ab  vUedato, 
Fideieommiuariui  is  the  cettui  que  trust,  the  person  to  whom,  by  way  d  trust,  the 
heir  is  required  to  give  up  the  whole,  or  a  share,  of  the  inheritance. 

(a.)  Duties  of  Herea  to  Fideicommiasarius. 

1.  In  respect  of  the  corpus  of  the  property.  The  heres  must 
surrender  to  the  fdeicommiasarius  what  he  is  required  by  the 
deceased. 

(1.)  The  ordinary  case  was  when  the  herea  was  asked  simply 
to  surrender  the  inheritance  to  another. 

The  herea  must  give  up  to  the  fideicommiaaariua  all  that  he 
has  obtained  as  heir,  or  such  proportion  thereof  as  he  is  charged 
to  surrender.  This  includes  all  payments  made  to  the  heir, 
even  if  in  discharge  of  a  mere  natural  obligation.    (D.  36, 1, 47.) 

llluatration. 

A  husband  was  suffered  to  manage  his  wife's  eztra-dotal  property,  and  before  he 
had  rendered  an  account  the  wife  died,  leaving  him  sole  heir.  He  was,  however, 
charged  to  give  up  ff  of  the  inheritanoe  to  their  son  on  his  (the  husband's)  death,  and 
^Y  to  a  grandson.  The  husband  must  account  to  the  son  and  gruidson  for  his 
administration  of  the  wife's  property.  (D.  85,  2,  95,  pr.)  The  trust  includes  her 
dowry,  restored  to  her  after  divorce.  If  the  property  is  actually  restored,  it  is 
part  of  her  goods  in  fKMseesion  at  the  time  of  her  deaUi ;  if  it  is  not  restored,  the 
husband  owes  the  amount,  by  stipulation,  to  his  wife,  and  he  must  pay  it  to  the  heir 
as  a  debt  forming  part  of  the  inheritance.     (D.  36, 1,  78,  9.) 

But  a  herea  is  not  bound  to  surrender  to  a  fideicommiaaarius 
what  he  receives  as  legatee  or  fideicommiaaariua,  and  not  as 
hereay  unless  such  appeared  to  be  the  intention  of  the  testator. 

Illuatrationa. 

Titius  and  Gains  are  appointed  co-heirs.  l^taus  is  asked  to  surrender  his 
inheritanoe  to  Maevius ;  Gains  is  asked  to  sunender  half  his  share  to  Titius.  Is 
Titius  bound  to  sarrender  what  he  reocdves  from  Gains?  No,  that  is  exduded, 
because  the  word  **  inheritanoe  "  iJuredUtat)  does  not  include  legacy  or  trust  ^Seiaeom- 
miaaum).     (D.  82,  1,  96.) 

A  testator  appointed  his  daughter  Seztia  for  a  quarter,  and  Seius  and  Marcins, 
sons  of  a  sister,  for  other  three-quarters.  Sextia  and  Marcius  were  substituted  reci- 
procally, and  certain  things  were  given  to  Marcius  as  a  pre-legaoy  {;per  proMeptwuem). 
Marcius  never  entered,  and  died  intestate,  leaving  Seius  his  heir.  Does  Sextia  as 
substitute,  or  Seius  as  heir  to  Marcius,  take  the  pre-legacy  f  It  was  held  that  Sextia 
got  only  the  share  of  Mardus,  and  that  Seius  was  entitled  to  the  legacy.  This 
decision  is  based  on  the  same  principle,  that  the  term  inheritanoe  excludes  legacy,  and 
equally  so  whether  Sextia  takes  ss  substitute  or  9a  fideicommit$anuM,  (D.  82, 1,  32.) 
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A  testator  left  seTeral  liein,  and  among  them  three  freedmen  for  three-fourths  of 
his  inheritance.  To  them  he  also  gave  his  lands  as  a  legacy  (pradegatum),  and  charged 
them  not  to  alienate  the  land,  but  that  the  survivor  should  have  the  whole.  One  of 
the  three  freedmen,  Otacilius,  was  charged  to  surrender  aU  his  share  of  the  inheritance 
(htrediku  bonave)  to  another,  reserving  20  awrei  to  himself.  This  trust  does  not 
include  his  share  of  the  lands  left  as  a  legacy.     (D.  36,  1,  78, 1«^.) 

A  testatinr  appointed  his  children  heirs,  specifying  their  shares  and  giving  them  pre- 
legadee,  on  trust  that  whichever  of  them  died  without  children  should  surrender  his 
portion  {porHo  ma)  to  the  rest.  Held  to  include  the  pre-legades,  because  the  word 
portion  was  not  qualified  by  "portion  of  the  inheritance  "  {portio  hereditaria).  (D. 
86, 1,  3,  4.) 

A  testator  appointed  threes  heirs, — his  brother  Maevius  for  nine-twelfths,  one  Seius 
for  two-twelfths,  and  Stichus,  a  slave  of  Seius,  but  a  natural  son  of  Maevius,  for  one- 
twelfth.  He  charged  Seius  to  manumit  Stichus.  In  codicUU  the  testator  added  that, 
if  Seius  raised  any  controversy,  the  slave  of  Stichus  should  go  to  Maevius,  and 
Maevius  was  charged  to  surrender  to  Stichus  whatever  he  got  ht>m  the  inheritance 
{quidquid  ad  U  pervenerU  ex  heredkaU  mea).  Seius  accepted,  and  so  was  obliged  to 
manumit  Stichus.  Suppose  Seius  raises  a  dispute  about  the  one-twelfth  given  to 
Stichus,  and  it  is  forfeited  to  Mae\ius  and  recovered  by  him,  must  he  surrender  this 
one-twelfth  as  well  as  the  nine-twelfths  to  Stichus  f  Yes,  on  account  of  the  largeness 
of  the  words.     (D.  36,  1,  78,  2.) 

A  daughter  was  qiade  heir,  and  charged,  if  she  died  leaving  children  surviving,  to 
surrender  to  her  brother  her  share  of  her  father's  property  {partem  ^um  quae  ad  earn 
ex  borne  patrie  pervenieeet).  She  died  leatring  a  daughter.  Must  her  heir  surrender 
what  was  given  to  her  by  her  lather  as  dowry  1  No,  that  is  not  part  of  her  father's 
inheritance  ;  and  even  if  the  father  had  only  promised  a  dowry,  her  heir  will  recover 
it  as  a  debt  due  to  the  daughter.     (D.  36,  1,  62,  pr.) 

A  husband  appointed  his  wife  heir  for  one-third,  and  gave  her  dowry  as  a  pre- 
l^^y.  **  To  Seia,  my  wife,  I  wish  my  sons  to  give  the  amount  of  her  dowry  brought 
to  me  on  her  behalf."  He  charged  his  wife  to  give  up  after  her  death  her  share  of  the 
inheritance  and  legacies  {quaeeumque  ei  legaseet)  to  Titius,  their  son.  This  was  held 
not  to  include  her  dowry  left  as  a  pre-legacy,  unless  this  was  manifestly  the  testator's 
intention.  In  the  latter  case,  however,  she  could  not  be  required  to  surrender  it  unless 
■he  got  equal  advantages  to  it  under  the  wiU.     (D.  36,  1,  78,  14.) 

(2.)  The  right  of  the  JideicommissaritUy  until  the  moment  of 
surrender,  is  a  right  in  personam  against  the  heir  charged  with 
the  trust,  and  against  no  one  else.  Up  to  that  moment  the 
heir  alone  has  jus  in  rem^  but  when  the  surrender  is  made,  the 
property  at  once  Tests  in  the  fideicommissarius  even  before  he 
has  actual  possession.  (D.  36,  1,  63,  pr.)  Previous  to  that 
moment  the  heir  is  answerable  for  misconduct  only  in  a  fidei- 
commissary  suit ;  after  that  he  may  be  sued  like  any  one  else 
for  theft  or  damage  done  by  him  to  the  property.  (D.  36,  1, 
70,  1.)  The  surrender  confirms  any  alienations  made  by  the 
^fiaeicammissaritis  before  (D.  36,  1,  56),  and  revokes  aU  aUena- 
tions  made  by  the  heres,  except  those  for  payment  of  debts  of 
the  deceased.  (D.  46,  3,  104.)  But  the  fireedom  of  a  slave 
manumitted  by  the  heres  was  not  revoked ;  the  heir,  however, 
must  pay  his  value  to  Hiq  fideicommissarius^  and  that  even  when 
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the  trust  was  in  codicilli  unopened,  and  of  whose  nature  the 
heres  could  not  be  cognisant.  (D.  36,  1,  25,  2.)  By  these 
restrictions  the  right  of  the  heres  was  practically  in  abeyance. 
As  the  fideicommissariua  had  a  right  to  call  for  the  surrender,  he 
was  substantially  owner.  Thus,  again,  there  emerges  in  Roman 
Law  a  divided  ownership ;  the  heres  is  technical  owner,  but  the 
Jideiconimissaritis  is  beneficial  owner. 

(3.)  Qitarta  Pegasiana. — The  position  of  a  heres  asked  to  sur- 
render an  entire  inheritance  was  the  same  as  that  of  a  heres 
before  the  lex  Falcidiuy  when  all  the  property  was  swallowed  up 
in  legacies.  The  result  was  a  failure  of  the  will,  because  the 
heres  would  not  accept  the  risk  and  trouble  when  he  was  to  get 
nothing  for  it.  This  danger  was  removed  by  the  Senatus  Cott- 
sultum  Pegasianumy  A.D.  70,  which  gave  the  heres  the  same  right 
to  a  fourth  against  the  Jideicommissarius  that  he  had  by  the  lex 
Falcidia  against  legatees.  (D.  36,  1,  21 ;  D.  36,  1,  68, 1.)  This 
enactment  applied  also  to  those  succeeding  ab  intestato.  (C.  6, 
49,  5.) 

Illttstration. 

AJtdeicommismrius  neglects  for  a  long  time  to  claim  the  snrrender  of  an  inheritanoe 
from  the  hertt.  Does  the  income  obtained  by  the  heres  during  this  period  count  aa 
part  of  the  fourth  that  he  is  entitled  to  retain  ?  No,  because  this  income  accmea  to 
him  from  the  negli^nce  of  the  Jideicommistariui,  not  from  the  will  of  the  deceased. 
If,  however,  the  claim  of  the  ficleicommisaariui  is  suspended  for  a  certain  time,  or  until 
a  future  uncertain  event,  the  income  is  given  to  the  heirs  of  the  deceased,  and  counts 
as  part  of  the  fourth.     (D.  86,  1,  22,  2.) 

At  first  the  right  of  the  heir  to  the  fourth  was  indefeasible ; 
but  a  practi<*e  grew  up,  when  a  testator  left  a  pre-legacy  to  a 
heresj  to  petition  the  Emperor  to  require  the  heres  to  be  content 
therewith.  (D.  36,  1,  30,  4.)  Even  when  nothing  was  left  to 
the  heir,  and  the  testator  refused  him  a  fourth,  his  will  was 
generally  supported,  as  appears  from  rescripts  of  Trajan,  Had- 
rian, and  Antoninus.  (D.  36,  1,  30,  5.)  Finally,  Justinian 
allowed  a  testator  to  refuse  the  fourth  altogether.    (Nov.  1, 1, 2.) 

2.  In  respect  of  the  income  of  the  property  {fructas\  the 
general  rule  was  that  the  heir  was  entitled  to  the  income  or 
profits  of  the  inheritance  imtil  the  time  when  he  was  i^equired 
to  surrender  it,  unless  the  testator  either  expressly  or  by  impli- 
cation desired  the  income  to  be  surrendered  along  with  the 
inheritance.    (D.  36, 1, 18,  pr.) 

Illustrations. 
A  testator  charged  his  heredes  to  give  all  they  got  from  ane^third  of  the  inhsritaiice 
to  his  foster-son  Cahis  Maevius  when  he  was  fifteen  yean  old ;  and  meanirhile,  that 
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they  should  invest  a  sum  at  interest  saffident  to  meet  his  wants  ;  and  he  moreover 
assigned  two  slaves,  out  of  whose  earnings  the  son  might  be  supported  till  he  was 
fifteen.  It  was  held  that  the  testator  clearly  meant  the  foster-son  to  have  the  interest 
of  the  sum  that  ought  to  have  been  invested  ;  and  that  must  be  reckoned  as  running 
not  from  the  fifteenth  year  of  the  son's  age,  but  from  the  death  of  the  testator  ;  and 
when  the  slaves  were  sold,  the  amount  of  their  wages,  and  not  merely  interest,  is  due 
for  the  same  period.     (D.  86,  1,  78,  12.) 

A  testatrix  appointed  PoUidius  heir,  and  charged  him  to  give  up  the  whole  to 
her  daughter  when  she  had  reached  a  certain  age.  The  testatrix  intimated  that 
she  took  this  course  because  she  preferred  to  entrust  the  property  to  her  relation 
PoUidius  rather  than  to  a  tutor.  She  also  gave  PoUidius  a  legacy  of  land.  Papinian, 
when  Praetorian  Prefect,  gave  judgment  that  PoUidius  should  give  up  to  the  daughter 
the  whole  income  and  profits  of  the  inheritai^ce  from  the  death  of  the  testatrix.  He 
based  this  judgment  upon  two  grounds :  (1)  that  PoUidius  got  the  land  as  a  pre-legacy, 
from  which  it  was  inferred  that  he  was  to  have  no  more  ;  and  (2)  because  the  testatrix 
showed  that  her  only  object  was  to  have  a  trustworthy  guardian  for  her  daughter's 
property,  instead  of  incurring  the  risk  of  a  tuUla,     (D.  22,  1,  S,  8.) 

Ballista  appointed  Rebellianus  heir  on  condition  that  he  covenanted  with  the  colony 
of  PhiUppi,  that  if  he  died  without  chUdren,  whatever  he  got  from  the  testator  would 
go  to  the  colony.  This  was  held  to  imply  a  gift  of  the  income  as  weU  as  of  the  capital 
to  the  colony,  on  account  of  the  covenant  {stipulatio)  required  to  be  made.  The, 
covenant  was  in  fact  conditional,  and  once  the  condition  was  f  ulfiUed,  according  to  the 
rule,  the  contract  was  regarded  as  perfect  from  the  time  it  was  made.     (D.  36,  1,  82.) 

A  testator  said,  "  Whatever  my  heirs  obtain  from  my  inheritance,  I  charge  them 
to  restore  on  their  death  to  my  native  colony,  Beneventum.*'  Here  because  the  heirs 
are  not  required  to  promise  the  amount,  they  are  entitled  to  the  income  during  their 
life.     (D.  86,  1,  67.) 

AppoBTiomiENT. — A  daughter,  Titia,  sole  heir,  was  asked  to  surrender  to  Grains 
half  the  inheritance,  deducting  smaU  legacies  and  debts,  which  left  her  more  than  a 
dear  Falddian  fourth.  Titia  surrendered  the  half  at  the  proper  time.  Before  that 
time,  Titia  received  interest  accruing  due  after  the  testators  death,  and  at  the  time  of 
surrender,  contracts  are  running  under  which  interest  wiU  be  due,  and  rents.  Can 
Gaius  recover  interest  accruing  between  the  death  of  the  testator  and  the  surrender  of 
bis  share  1  Titia  claimed  aU  interest  and  rents  because  they  weref^ptus,  and  because 
ahe  surrendered  at  the  proper  time,  and  had  not  faUen  into  mora  ;  and  in  the  absence 
of  fiiora,  the/ructttf  go  to  the  heir.  MarceUus  stated  that  Titia  could  not  claim  the 
interest  and  rents  that  she  could  recover  only  by  obtaining  from  Gaius  a  cession  of  his 
rights  of  action.  The  interest  and  rents  that  had  accrued  due  and  were  payable  before 
the  surrender,  she  retained,  as  reward  for  her  risk,  trouble,  or  toU  :  but  growing  crops 
and  interest  not  actuaUy  due  form  part  of  the  inheritance,  and  must  be  delivered  to 
Gainst    (D.  86,  1,  44, 1 ;  D.  86, 1,  58,  2.) 

3.  The  heir,  prior  to  surrender  of  the  trust  property,  must 
guard  it  with  care,  and  is  responsible  for  loss  arising  from 
negligence.  The  care  required  is  not,  however,  the  highest. 
It  is  that  usually  taken  by  the  heir  in  managing  his  own  pro- 
perty,   (p.  36,  1, 22,  3.) 

(b.)  Duties  of  Fideicammissarius  to  Herea. 
1.  All    expenses    incurred  by  the    heir  in    managing    the 
property  may  be  retained  by  him;  if  he  does  not  retain  it, 
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he  may  take  back  the  property  until  the  claim  is  satisfied. 
(D.  36,  1,  19,  2 ;  D.  36, 1,  22,  3 ;  D.  36,  1,  36.) 

Illustrations. 

An  heir  is  charg^  to  manumit  some  of  his  own  slaves  and  sorrender  the  inherit- 
ance to  them.     He  may  retain  the  value  of  the  slaves.     (D.  36,  1,  27, 17.) 

An  heir  obtained  a  pre-legacy  of  land.  It  turned  out  that  the  land  did  not  belong 
to  the  testator.  In  the  absence  of  any  evidence  showing  the  testator*s  knowledge  that 
the  land  was  not  his,  it  was  held  that  the  testator  wished  the  heir  to  have  the  land, 
and  accordingly  he  may  retain  its  value  in  surrendering  the  inheritance.  (D.  86,  1,  72.) 

2.  The  Jideicammissarius  must  covenant  with  the  heir  to 
indemnify  him  in  case  he  is  held  responsible  for  the  eviction  of 
purchasers  fi*om  anything  he  has  sold  them  out  of  the  inheritance. 
(D.  36,  1,  69.) 

Illnstration. 

A  heres  was  required  to  surrender  an  inheritance,  reserving  some  land.  Suppose 
this  land  is  pledged.  The  debt  is  part  of  the  burdens  of  the  inheritance,  and  there- 
fore some  jurisconsults  held  that  the  fideieovMoiuarius  should  covenant  to  secure  the 
heir  against  eviction  by  the  creditor.  Julian,  however,  thought  such  security  could 
not  be  required.  If  the  land,  in  the  absence  of  such  security,  would  seU  for  one 
quarter  the  free  proceeds  of  the  inheritance,  the  here*  has  ne  daim  on  the/dftoommu- 
9ariu9t  because  he  gets  his  fourth  ;  but  if  the  land  would  not  fetch  so  much,  the  kera 
is  entitled  to  retain  as  much  as  would  make  up  his  fourth.    (D.  36,  1, 1,  16.) 

(O.)  Duties  of  Fideicommissarius  to  Creditors  and  Legatees. 

At  first  the  fideicommissarius  occupied  an  uncertain  position. 
If  the  whole  inheritance  was  to  be  restored  to  him,  he  could  not 
be  called  a  legatee,  and  yet  he  was  not  heir.  It  was  a  maxim 
of  the  Roman  Law  that  the  character  of  heir  was  indivestible 
(D.  28,  5,  88) ;  and  hence  in  the  law  of  inheritance  there  are,  in 
strictness,  no  divestitive  facts.  The  heir  could  surrender  the 
property,  but  he  did  not  cease  to  be  heir  ;  the  only  one  that 
could  sue  or  be  sued  in  respect  of  actions  connected  with  the 
inheritance  was  the  heir. 

When  the  inheritance  is  gfiven  up,  he  that  gave  it  up  remains  none  the  less 
the  heir.  But  he  that  receives  the  inheritance  was  regarded  as  in  the  position 
sometimes  of  an  heir,  sometimes  of  a  legatee.    (J.  2, 23,  3 ;  G.  2,  251.) 

We  have  now  to  trace  the  steps  by  which  the  fideicommis- 
sarius escaped  from  this  ambiguous  and  unsatisfactory  position^ 
and  was  ultimately  brought  face  to  face  with  the  creditors  and 
legatees,  in  form  as  well  as  substance,  an  heir. 

1.  From  Augustus  to  Nero,  A.D.  62. 

In  old  times,  indeed,  he  was  in  the  position  neither  of  an  heir  nor  of  a 
legatee,  but  rather  of  a  purchaser.    The  practice  at  that  time  was  for  the 
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man  to  whom  the  inheritance  was  being  given  up,  to  buy  it  with  a  single 
coin  for  form's  sake.  All  the  stipulations,  too,  usually  interposed  between 
the  vendor  of  an  inheritance  and  the  purchaser,  were  actually  interposed 
between  the  heir  and  the  man  to  whom  the  inheritance  was  being  given  up — 
that  is  in  this  way  :  the  heir  stipulated  with  the  man  to  whom  the  inherit- 
ance was  being  given  up,  that  for  all  he  had  been  condemned  to  pay  on 
account  of  the  inheritance,  or  that  he  had  otherwise  given  in  good  faith,  he 
should  be  indemnified ;  and  that  in  any  case,  if  any  one  went  to  law  with 
him  on  account  of  the  inheritance,  he  should  be  properly  defended.  The 
other — the  man  that  was  receiving  the  inheritance — used  to  stipulate  in  turn 
that  if  anything  came  from  the  inheritance  to  the  heir  it  should  be  given  up 
to  him ;  as  also  that  the  heir  should  suffer  him  to  pursue  the  actions  pertain- 
ing to  the  inheritance  as  his  procurator  or  cognitor,    (G.  2,  252.) 

This  somewhat  clumsy  expedient  was  the  only  means  of  giving  effect  to  Jideicom- 
mUta  from  the  time  they  were  first  sanctioned  till  the  reign  of  Nero. 

2.  From  Nero  to  Vespasian,  A.D.  62  to  a.d.  70.  —  Senaiua 
Consultum  Trehellianum. 

But  afterwards,  in  the  time  of  Nero,  when  Trebellius  Maximus  aTnd 
Annaeus  Seneca  were  Consuls,  a  Senatus  Cofisultum  was  made,  providing 
that  if  an  inheritance  was  given  up  to  any  one  on  the  ^ound  of  a  trust,  then 
all  the  actions  that  by  they^w  civile  were  open  to  the  heir  and  against  the  heir, 
should  be  given  to  the  man  and  against  the  man  to  whom  the  inheritance 
had  been  given  up  under  the  trust.  After  this  Senatus  Consultum  [those 
securities  fell  out  of  use,  for]  the  Praetor  began  to  give  utiles  actiones  to  him 
and  against  him  that  received  the  inheritance,  as  if  to  the  heir  and  against 
the  heir.    [They  are  set  forth  in  the  Edict.]    (J.  2,  23,  4 ;  G.  2,  253.) 

The  words  of  the  enactment  are  given  as  follows  : — 

"  Whereas  it  is  most  fair,  in  the  case  of  all  inheritances  left  upon  tnist,  that  any 
actions  arising  concerning  the  property  should  be  taken  up  by  those  to  whom  the  right 
and  profits  are  transferred,  rather  than  that  the  faith  of  the  heir  should  expose  him  to 
peril ;  it  is  enacted  that  the  actions  heretofore  given  to  or  against  heirs  shall  be  given 
not  to  and  against  those  required  under  a  trust  to  surrender  the  property,  but  to  and 
against  those  to  whom  under  the  wUl  the  property  shall  have  been  surrendered,  so  that 
for  the  future  the  last  wishes  of  the  deceased  may  be  better  upheld."     (D.  36, 1, 1,  2.) 

This  enactment  applied  both  to  testamentary  and  intestate  heirs.  (D.  36,  1,  1,  5.) 
The  heir  might  transfer  the  inheritance,  either  by  actual  delivery  (re)  or  by  a  message 
either  verbal  or  written  {verbo).  (D.  36,  1,  87.)  If  the  trust  was  conditional  or  post- 
poned, the  surrender  had  no  effect  until  the  time  arrived  or  the  event  happened.  (D. 
86,1,9,8;  D.  86,1,10.) 

After  the  transfer,  the  fideicommissariuay  and  not  the  hereSy 
could  sue  the  debtors  of  the  deceased.     (D.  36,  1,  40.) 

Ulustrationa, 

A  slave  forming  part  of  the  inheritance  was  stolen  prior  to  the  transfer  and  after 
the  death  of  the  testator.  The  heres^  and  not  the  fideicommUtariiUf  con  sue  the  thief. 
The  same  rule  holds  if  any  damage  has  been  done  to  a  slave.     (D.  36,  1,  66,  2.) 

An  heir  lent  money  received  from  the  testator,  and  accepted  a  pledge  from  the 
debtor.     The  fiddcommUtcvrUu  has  no  action  in  respect  of  the  pledge.     But  if  the 
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debt  was  due  to  the  testator,  and  a  pledge  was  given  to  the  heir,  the  heir  must  admit 
the  fideUommistariui  to  the  benefit  of  the  security.     (D.  86,  1,  73,  pr.) 

A  testator  having  rights  to  the  services  of  a  freedman  appoints  his  son  heir,  diaig- 
ing  him  to  surrender  the  inheritance  to  a  stranger.  The  son  retains  the  right  to  the 
services  of  the  freedman,  to  which  he  is  entitled  not  as  heir,  but  as  son  of  the  patron. 
(D.  36,  1,. ''5.) 

The  heir  also  retained  his  rights  to  the  family  burial-place.     (D.  86,  1,  42,  1.) 

If  the  whole  inheritance  is  transferred,  the  Jideicommissariua 
must  pay  all  debts  and  legacies  as  if  he  were  sole  heir ;  if  only 
a  portion,  the  Jideicommissarius  is  practically  a  co-heir,  and  must 
bear  the  burdens  in  proportion  to  his  share.     (C.  6,  49,  2.) 

Illustrations, 

A  testator  has  400  aureL  He  leaves  200  aurei  as  a  legacy  to  Titias,  and  asks  his 
heir  to  surrender  one-half  the  inheritance  to  Sempronius.  But  the  heir  is  entitled  to 
his  Falcidian  fourth.  Titius  must  therefore  sue  the  heir  for  100  awrei,  and  Sempitmiiit 
for  another  100.     (D.  86,  1, 1,  20.) 

A  testator  has  400  tmreif  and  bequeathing  800  aurei,  asks  the  heir  to  give  np  the 
whole  inheritance,  deducting  100  aurei.  In  this  case  the  heir  gets  100  aum,  and  the 
fideicommitwarvui  must  alone  bear  the  burden  of  the  legacy.     (D.  86,  1,  1,  21.) 

A  testator  has  400  aurei ;  he  gives  a  legacy  of  800,  and  asks  the  heir  to  give  the 
inheritance  to  Seius,  reserving  200  to  himself.  In  this  case  the  heir  must  give  100, 
and  the  legatee  can  claim  only  200  from  ihe  fideicommiitariuB,     (D.  86,  1,  1,  17.) 

Legatees  and  Jideicommissarii  charged  Avith  legacies  or  trusts 
cannot  claim  a  deduction  of  the  Falcidian  fourth  (D.  35,  2,  47, 
1)  ;  but  if  the  charge  is  one  that  the  jideicommissarius  succeeds 
to  only  in  default  of  the  heirs,  he  may,  as  the  heir  would  have 
done,  retain  a  fourth.  (D.  36,  1,  55,  2.)  If,  however,-  the  share 
of  the  Jideicommissarius  has  be6n  diminished  by  the  Falcidian 
fourth,  he  may  make  a  corresponding  reduction  in  the  legacies 
charged  upon  him.     (D.  35,  1,  43,  3 ;  D.  35,  2,  32,  4.) 

Illustrations. 

Titius  is  asked  to  give  an  inheritance  to  Maevius,  and  Maevius  to  pay  Seioi  a 
certain  sum.  Titius  retains  his  fourth.  Maevius  pays  a  quarter  less.  JD.  36^  I, 
63,  12.) 

An  heir  was  charged  to  surrender  the  inheritance  to  testator's  wife ;  and  he  did  ao^ 
reserving  his  fourth.  His  wife  was  charged  to  restore  a  quarter  of  the  inheritance  at 
once,  and  after  a  time  the  residue  to  another.  She  must  restore  a  quarter  of  what 
she  gets,  and  the  residue  afterwards,  not  the  whole  as  left  by  her  husband.  (D.  86,  1, 
78, 11.) 

3.  From  Vespasian  to  Justinian  (AJ).  70  to  A.D.  527). — SencUus 
Consultum  Fegasianum. 

The  Senatus  Consultum  Trebellianum  was  drawn  on  the  right 
lines ;  it  made  the  Jideicommissarius  a  true  universal  successor, 
who  could  sue  or  be  sued  as  heir.    A  Jideicommissum  thus  became 
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an  investitive  fact  of  an  inheritance.  It  had,  however,  one  serious 
flaw.  It  did  not  compel  the  heir  appointed  to  enter  'pro  forma 
and  transfer  the  inheritance.  If  the  heir  entered,  the  Senattia  Con* 
sultum  was  effectual,  but  the  heir  peed  not  enter,  and  would  not 
do  so  unless  it  were  worth  his  trouble.  In  a  mature  law  of 
trusts,  it  is  an  elementary  maxim  that  a  trust  shall  not  fail  from 
want  of  a  trustee  ;  but  in  this  early  stage  of  their  growth,  the 
maxim  was  that  no  trust  should  be  enforced  unless  there  was  a 
trustee.  But  a  step  in  advance  was  soon  taken.  It  consisted 
in  offering  a  Falcidian  fourth  to  the  heir  as  a  bribe  to  enter ; 
and  if  he  alleged  that  the  inheritance  was  insolvent,  he  was 
compelled  to  enter  jwo  forma  in  order  to  transfer  the  inheritance, 
in  which  case  the  whole  burden  and  benefit  of  the  inheritance 
attached  to  the  fideicommissaritis.  (D.  36,  1,  27,  2  ;  D.  36,  1, 
U,  4.) 

But  the  heirs  appointed,  when  they  were  asked,  as  they  often  were,  to  give 
up  either  the  whole  inheritance  or  almost  the  whole,  used  to  refuse  to  enter 
on  the  inheritance  for  the  sake  of  a  gain  that  was  no  gain  at  all  or  very 
trifling,  and  thus  trusts  were  extinguished.  Afterwards,  therefore,  in  the 
time  of  Vespasian  Augustus,  when  Pegasus  and  Pusio  were  consuls,  the 
Senate  came  to  a  resolution  that  a  man  asked  to  give  up  an  inheritance 
might  lawfully  keep  back  a  fourth  part  of  it,  just  as  under  the  iex  Falcidia 
there  is  a  right  to  keep  back  a  fourth  in  the  case  of  legacies.  Even  in  the 
case  of  single  things  left  in  trust  the  same  keeping  back  is  allowed.  After 
this  Senatus  Consultum  the  heir  himself  used  to  sustain  the  burdens  of  the 
inheritance  ;  whereas  he  that  under  the  trust  received  a  part  of  the  inherit- 
ance was  in  the  position  bf  the  legatee  of  a  share  {partiarius) — a  legatee,  that 
is,  to  whom  a  share  of  the  goods  was  left.  This  form  of  legacy  was  called 
JKirHtiOy  because  with  the  heir  the  legatee  shared  the  inheritance.  Hence 
the  stipulations  usually  interposed  between  the  heir  and  the  legatee  of  a 
share,  were  likewise  interposed  between  him  that  received  the  inheritance 
under  the  trust  and  the  heir ;  that  is,  in  order  that  both  gain  and  loss  from 
the  inheritance  should  fall  to  them  in  common,  in  proportion  to  their 
shares.    (J.  2,  23,  5  ;  G.  2, 254.) 

Therefore,  if  the  heir  appointed  was  asked  to  give  up  not  more  than 
three-fourths  of  the  inheritance,  then  under  the  Senatus  Consultum  Trebelli- 
anum  the  inheritance  was  given  up,  and  against  both  the  actions  pertaining 
to  the  inheritance  were  given  in  proportion  to  their  shares.  They  were  given 
against  the  heirs  by  xki^jus  civile  j  against  him  that  received  the  inheritance 
under  the  Senatus  Consultum  Trebellianum  as  if  he  were  heir.  [The  heir, 
however,  remains  heir  even  for  the  part  he  has  given  up  ;  and  by  him  and 
against  him  actions  may  be  brought  for  the  whole.  But  he  is  not  burdened 
further,  nor  are  actions  given  him  further,  than  the  advantage  of  the 
inheritance  remains  with  him.]  But  if  he  was  asked  to  give  up  more  than 
three-fourths  or  even  the  whole  inheritance,  there  was  room  for  the  Senatus 
Consultum  Pegasianumj  and  the  heir  that  had  once  entered  on  the  inherit- 
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ance,  if  only  he  entered  by  his  own  wish,  whether  he  kept  back  a  fourth  part 
or  refused  to  keep  it  back,  himself  sustained  the  entire  burdens  of  the  inherit- 
ance. If,  however,  he  kept  back  the  fourth,  then  stipulations,  as  if  of  a  share 
and  in  proportion  to  a  share  {qtMsi  partis  et  pro  parte\  were  interposed,  as 
between  the  legatee  of  a  share  and  the  heir  ;  but  if  he  restored  the  whole 
inheritance,  the  stipulations  appropriate  to  the  sale  and  purchase  of  an 
inheritance  were  interposed.  If,  further,  the  heir  appointed  refuses  to  enter 
on  the  inheritance,  pleading  that  he  suspects  it  as  likely  to  cause  him  loss,  the 
Senatus  Consulium  Pegasianum  provides  that  at  the  desire  of  the  man  to 
whom  he  is  asked  to  g^ve  it  up,  the  heir  shall,  by  the  Praetor's  orders,  enter 
and  give  up  the  inheritance  ;  and  in  that  case  the  actions  are  to  be  g^ven  to 
and  against  him  that  receives  the  inheritance,  just  as  if  in  law  it  came 
under  the  Senatus  Consultum  Trebellianum,  In  this  case  no  stipulations 
are  needed,  because  at  one  and  the  same  time  he  that  gives  up  the  inherit- 
ance is  secured,  and  the  actions  pertaining  to  the  inheritance  are  transferred 
to  and  against  him  that  receives  it ;  for  both  the  Senatus  ConstUta  in  such  a 
case  meet    Q.  2,  23, 6  ;  G.  2,  255-258.) 

4.  Justinian's  Legislation. 

But  the  stipulations  that  came  down  under  the  Senatus  Consultum 
Pegasianum  were  displeasing  even  to  antiquity  itself;  and  in  some  cases 
Papinian,  that  man  of  lofty  intellect,  calls  them  captious ;  whereas  we 
approve  of  simplicity  rather  than  of  difficulty  in  statutes.  After  having, 
therefore,  had  all  the  points  both  of  likeness  and  of  difference  in  both  Senatus 
Consulta  laid  before  us,  we  have  determined  to  be  done  with  the  Senatus 
Consultum  Pegasianum,  which  came  on  at  a  later  time,  and  to  lend  all  our 
authority  to  the  Senatus  Consultum  Trebellianum.  Under  it,  therefore,  trust 
inheritances  are  to  be  given  up,  whether  the  heir  has  by  the  testator's  wishes 
a  fourth,  or  more,  or  less,  or  nothing  at  all,  so  that  when  nothing  or  less  than 
a  fourth  remains  with  him,  he  may  lawfully  keep  back  either  the  fourth,  or 
what  is  wanting,  by  our  authority,  or  demand  it  back  if  already  paid.  At 
the  same  time,  as  if  under  the  Senatus  Comultum  Trebellianum,  actions  in 
proportion  to  their  shares  may  be  brought  both  against  the  heir  and  against 
him  that  takes  under  the  trust  {Jideicommissarius),  But  if  he  of  his  own 
accord  restores  the  whole  inheritance,  all  the  actions  pertaining  to  the 
inheritance  may  be  brought  by  or  against  him  that  takes  under  the  trust. 
As  regards  also  the  chief  point  of  the  Senatus  Consultum  Pegasianum,  that 
when  the  heir  named  in  the  will  refused  to  enter  on  the  inheritance  given 
him,  the  necessity  should  be  laid  upon  him  of  giving  up  the  whole  inherit- 
ance to  him  that  took  under  the  trust,  if  he  wished  this,  and  thus  making  all 
the  actions  pass  to  him  and  against  him — this  also  we  have  transferred  to 
the  Senatus  Consultum  Trebellianum.  Under  it  alone,  therefore,  is  this 
necessity  also  laid  upon  the  heir,  if,  when  he  is  not  willing  to  enter,  the  man 
that  takes  under  the  trust  desires  the  inheritance  to  be  g^ven  up  to  him, 
while  neither  loss  nor  advantage  remains  with  the  heir.    (J.  2,  23,  7.) 

Special  Case.— If  an  heir  is  asked  to  deduct  or  pick  out  first  {praecipere) 
some  one  thing  that  includes  his  fourth — a  farm,  for  instance,  or  anything 
else — and  then  to  give  up  the  inheritance,  the  surrender  must  be  made 
under  the  Senatus  Consultum  Trebellianum^  exactly  as  if  he  had  been 
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asked  to  keep  back  a  fourth  part,  and  to  g^ve  up  the  rest  of  the  inheritance. 
But  there  is  this  difference :  In  the  one  case — that  is,  when  something  is 
deducted  or  picked  out  first,  and  then  the  inheritance  given  up — the  actions 
under  that  Senatus  Consulium  are  transferred  as  one  whole,  and  the  thing 
that  remains  with  the  heir,  remains  with  him  free  from  any  burden  pertain- 
ing to  the  inheritance,  just  as  if  he  had  acquired  it  under  a  legacy.  But  in 
the  other  case — that  is  when,  after  keeping  back  the  fourth  part,  the  heir  is 
asked  to  g^ve  up  the  inheritance — ^the  actions  are  split  up  ;  for  three-fourths 
they  are  transferred  to  him  that  takes  under  the  trust  ;  for  the  one-fourth 
they  remain  with  the  heir.  Nay,  even  although  the  one  thing  that  is 
deducted  or  picked  out  first,  before  a  man  is  asked  to  give  up  the  inherit- 
ance, contains  the  largest  part  of  the  inheritance  ;  all  the  same  the  actions 
are  transferred  as  one  whole,  and  the  man  to  whom  the  inheritance  is  being 
given  up  ought  to  consider  well  whether  such  a  surrender  is  any  good  to  him. 
The  same  rules  come  in  if  two  or  more  things  are  to  be  deducted  or  picked 
out  before  he  is  asked  to  give  up  the  inheritance.  Indeed,  even  if  it  is  a 
fixed  sum  that  is  to  be  deducted  or  picked  out  first  before  a  man  is  asked 
to  g^ve  up  the  inheritance,  and  it  contains  the  fourth,  or  even  the  largest 
part,  of  the  inheritance,  the  rule  of  law  is  the  same.  All  we  have  said 
about  him  that  is  appointed  heir  to  the  whole  {ex  asse),  we  apply  to  him 
also  that  is  appointed  heir  to  a  part.    (J.  2,  23,  9.) 

in.  F1DEIOOMMI8SA  AS  Enlarging  the  Power  of  Substitution. 

By  direct  substitution  a  testator  could  provide  for  the 
fiiilure  of  an  heir ;  but  if  the  heir  appointed  once  entered,  the 
substitution  never  could  take  effect.  In  pupillary  substitution 
an  advance  was  made.  A  father  was  allowed  to  substitute  to 
his  child,  even  if  the  child  entered,  if  it  died  under  the  age  of 
puberty ;  but  beyond  that  no  one  could  go.  These  restrictions 
were  not  imposed  upon  trusts,  which  in  fact  formed  a  con- 
trast to  substitutions,  for  a  trust  could  have  no  effect  imless  the 
heir  entered  ;  a  substitution  had  no  effect  if  he  did  enter. 

Again,  although  we  cannot  make  an  appointment  to  take  effect  after  the 
death  of  the  man  that  becomes  our  heir  of  another  heir  in  his  room,  yet  we 
can  ask  the  heir  to  give  up  at  his  death  the  inheritance  to  another  in  whole 
or  in  part  Further,  since  a  trust  can  be  given  to  take  effect  even  after  the 
death  of  an  heir,  we  can  bring  about  the  same  result  if  we  write  as  follows — 
**  When  Titius,  my  heir,  shall  be  dead,  I  wish  the  inheritance  to  belong  to 
Publius  Maevius." ,  In  both  ways,  in  the  latter  as  well  as  in  the  former,  the 
testator  leaves  his  heir  bound  to  give  up  the  trust    (G.  2,  277.) 

A  heres  might  be  required  to  give  up  the  whole  or  a  part  of 
the  inheritance  at  a  given  future  time,  or  at  his  death ;  or  con- 
ditionally, as  in  the  event  of  his  dying  without  children. 

The  man  to  whom  anything  is  given  up,  the  testator  can  ask  to  give  it 
up  in  turn  to  another  either  in  whole  or  in  part,  or  even  to  give  up  something 
else.    (J.  2,  23,  II.) 
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The  following  examples  of  valid  trusts  illustrate  the  variety 
of  provisions  that  could  be  made  through  the  flexible  instru- 
mentality o{  ^/ideicommiaaa. 

Illustrations. 

A  huBbftnd  is  left  sola  heir,  and  charged  to  surrender,  <m  his  death,  ten-twelfths  to 
his  son,  and  two-twelfths  to  a  grandson.     (D.  35,  2,  95,  pr.) 

An  heir  is  charged  to  sorrender  at  once  one-half  of  the  inheritance  to  Publiiis 
Maevius,  and  on  his  death  the  other  half  to  the  same  person.     (D.  86,  1, 27, 16.) 

Several  children  are  appointed  heirs,  and  charged,  if  any  of  them  die  without 
children,  to  surrender  their  share  to  the  rest ;  and  if  all  but  one  die  without  childreii, 
the  survivor  should  have  the  whole.  (Paul,  Sent.  4, 1, 13  ;  D.  36, 1,  3,  4  ;  D.  36,  1, 
32;  D.  36,1,  22,4.) 

A  father  appointed  his  two  sons  heirs  on  trust,  that  if  one  died  without  children,  his 
share  should  go  to  the  surviving  brother  ;  and  if  both  died  without  children,  the  whole 
should  go  to  a  granddaughter,  Claudia.     (D.  36,  1,  57,  1.) 

Maevia  appointed  her  son  heir  for  five-twelfths,  her  daughter  Utia  for  three* 
twelfths,  and  another  son,  Septidus,  for  four-twelfths.  Septicius  was  charged,  if  he 
died  before  his  twentieth  year  without  children,  to  give  up  his  share  to  the  others. 
(D.  36,  1,  78,  1.) 

Seius  Satuminus  appointed  Valerius  Maximus  heir  on  trust  to  surrender  the 
inheritance  to  testator's  son,  Seius  Oceanus,  when  he  was  sixteen.    (D.  36,  1,  46.) 

A  testator  appointed  several  heirs,  including  three  of  his  freedmen,  for  three- 
quarters  of  his  property.  He  also  gave  them  lands  as  a  pre-legacy,  and  charged  them 
not  to  alienate  the  land,  and  that  the  whole  should  go  to  the  survivor.  On  one  of  the 
three,  Otacilius,  he  imposed  a  trust  to  give  up  all  that  he  got  to  Titius,  reserving  only 
twenty  awrei,     (D.  36,  1,  78, 13.) 

A  testator  appointed  his  son  heir  for  nine-twelfths,  and  his  wife  for  three-twelfths — 
to  the  son  in  trust  for  the  wife  ;  and  he  charged  the  wife  to  take  care  of  the  son,  to 
allow  him  10  aurei  a  month  until  he  attained  his  twenty-fifth  year,  and  then  to 
surrender  to  him  one-half  of  the  inheritance.     (D.  33,  1,  21,  2.) 

P(noer  of  Appointment,-- A  hxuibKad  made  his  wife  heir,  and  charged  heron  her 
death  to  give  his  property  to  his  children,  or  any  one  of  them,  or  to  whichever  of  his 
grandchildren  she  pleased,  or  to  whichever  of  his  blood  relations  she  pleased.  This 
was  held  not  to  give  any  election  as  regards  the  children,  but  to  give  an  election  among 
the  grandchildren ;  and  if  there  were  none  of  these,  then  among  the  cognates.  (D. 
36,  1,  57,  2.) 

Trtut  upon  a  Truat. — Gaius  is  appointed  heir,  and  charged  to  manumit  Stidius ; 
also  to  give  up  the  inheritance  to  Titius  ;  who,  again,  is  charged  to  gjve  it  to  Stidius. 
Stichus,  but  not  Titius,  could  under  the  compulsory  clause  of  the  Senahu  ConsuUmtf^ 
Pegoiianum  force  Grains  to  enter  pro  forma,  and  surrender  the  inheritance.  (D.  36,  1, 
16,  16.) 

Gains  is  appointed  heir  on  trust  for  Titius ;  and  Sempronius  is  substituted  for 
Gaius,  on  trust  for  Maevius.  Under  the  same  Senatus  ContuUum  Gaius  is  compellable 
to  enter  at  the  instance  of  Titius.     (D.  36,  1,  63,  13.) 

Claudius  and  Sempronius  are  appointed  heirs  and  substituted  redprocally,  and 
both,  or  whichever  enters,  are  charged  to  restore  half  the  inherit^moe  to  Gains  after  five 
years.     (D.  86,  1,  16,  7.) 

Antistia  appointed  Titius  heir,  and  manumitted  Albina  in  her  will,  at  the 
same  time  bequeathing  Albma*s  own  daughter  to  her  on  trust  to  manumit  her. 
Antistia  also  charged  Titius  to  surrender  the  inheritance  to  the  manumitted  daughter 
of  Albina.     (D.  36,  1,  11,  2.) 
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A  testator  appointed  his  son  sole  heir.  He  made  eodieiUi,  which  were  not  to  be 
opened  until  after  the  son's  death,  charging  his  son,  if  he  died  without  children,  to  give 
the  inheritance  to  his  sister.  The  son  necessarily  did  not  know  the  contents  of  the 
eodicUli,  but  still  they  were  binding.     (D.  86,  1,  25,  2.) 

A  testator,  in  codicUli  confirmed  by  will,  bequeathed  a  farm  to  his  freedmen,  for- 
bidding them  to  alienate  it,  and  desiring  it  to  go  to  their  sons  and  grandsons.  He 
added  a  clause  that  the  freedmen  should,  out  of  the  rents  of  the  farm,  pay  to  his  heir 
Titios  10  aurei  a  year  for  thirty-five  years  from  his  (testator's)  death.  Unless  the 
freedmen  can  prove  that  the  testator  meant  to  confine  the  annuity  to  Titius,  it  is  due 
.  to  the  heirs  of  Titius  until  the  end  of  the  thirty-five  years.    (D.  83,  1,  18.) 

IV- — FlDEWOMMISSA  AS  REMOYING  TESTAMENTARY    INCAPACITY. 

As  regards  the  capacity  of  the  testator,  fideicommiasa  had  no 
effect.  No  one  could  make  a  jfldeicommismm,  unless  he  could 
make  a  will.  (D.  29,  7,  6,  3 ;  D.  29,  7,  8,  2 ;  D.  29,  7,  2,  3.)  But 
fideicommUsa  might  be  made  in  favour  of  persons  that  could  not 
take  as  heredes. 

1.  Aliens  {Pe7*egrin{). 

There  were  also  other  differences  that  do  not  exist  now.  Aliens,  for 
instancy  could  take  trusts ;  and  indeed  this  was,  on  the  whole,  the  origin 
of  trusts.  But  afterwards  that  was  forbidden  ;  and  now,  in  consequence  of 
a  speech  by  the  late  Emperor  Hadrian,  a  Sena f us  Consultum  was  made  that 
such  trust  should  be  claimed  for  the  Fiscus,    (G.  2,  284-285. 

About  eighty  years  afterwards,  under  Caracalla,  citizenship  was  extended  to  all 
Boman  subjects,  and  this  exception  ceased  to  have  any  importance. 

2.  Latins  too,  who  are  forbidden  to  take  inheritances  and  legacies  directly 
at  law  under  the  Ux  Junia^  can  take  them  under  a  trust    (G.  2,  275.) 

DedUUii  could  not  take  even  by  way  of  trust. 

3.  Again,  although  a  Senatus  Consultum  forbids  us  to  make  a  slave  of  our 
own  under  thirty  a  freeman  and  our  heir,  yet  most  are  of  opinion  that  we 
can  order  him  to  be  free  on  reaching  the  age  of  thirty,  and  that  we  can  ask 
that  the  inheritance  shall  then  be  given  up  to  him.    (G.  2,  276.) 

This  was  under  the  lex  JElia  SerUUiy  and  the  provision  was  repealed  by  Justinian. 

4.  A  woman,  again,  who  by  the  lex  Voconia  cannot  take  from  a  man  rated 
in  the  census  at  one  hundred  thousand  asses  by  being  appointed  his  heir,  can 
take  by  a  trust  the  inheritance  left  her.    (G.  2,  274.) 

The  Ux  Voconia  was  obsolete  in  the  time  of  Justinian. 

5.  The  unmarried,  who  by  the  lex  Julia  are  fbrbidden  to  take  inheritances 
and  legacies,  were  in  old  times  thought  fit  to  take  trusts.  The  childless,  too, 
who  by  the  Ux  Papia^  because  they  have  not  children,  lose  half  of  all  inherit- 
ances and  legacies,  were  in  old  times  thought  fit  to  take  trusts  entire.  But 
afterwards  the  Senatus  Consultum  Pegasianum  forbade  them  to  take  trusts 
also,  as  well  as  legacies  and  inheritances.  The  trusts  were  transferred  to 
those  named  in  the  will  that  had  children,  or  if  it  were  to  turn  out  that  none 
hid  children,  to  the  people, — as  is  the  law  with  regard  to  legacies  and 
inheritances.    (G.  2,  286.) 
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Thk  provisioii  of  the  lex  Pcipia  was  repealed  by  Constantine. 

6.  An  "  uncertain  person "  could  receive  a  trust,  but  in  the 
time  of  Justinian  also  directly  by  wiU. 

Although,  from  the  same  reason,  or  from  a  like  one,  in  old  times,  bequests 
could  be  made  to  an  indeterminate  person,  or  to  a  strange  posthumous  child 
by  a  trust,  and  that  though  he  could  neither  be  appointed  heir  nor  have  a 
legacy  left  him,  by  a  Senatus  ConsuUum  passed  at  the  instance  of  the  late 
Emperor  Hadrian  the  same  rule  was  settled  for  trusts  as  for  l^^cies  and 
inheritances.    (G.  2,  287.) 

In  one  respect  fideicommismm  was  narrower  than  direct  be- 
quests, because  no  tutor  could  be  appointed  hy  Jideicommissum, 
There  was  no  motive  whatever  to  introduce  trusts  for  such  a 
purpose. 

But  although  in  many  parts  of  the  law  trusts  are  more  wide-reaching  than 
direct  bequests,  and  in  some  are  equally  effective,  yet  a  tu/or  cannot  be 
appointed  by  will  otherwise  than  directly ;  as  in  this  way,  "  To  my  children 
let  Titius  be  tutor  ;^^  or  thus,  "  To  my  children  I  appoint  {do)  Titius  tutor  J* 
By  a  trust  he  cannot  be  appointed.    (G.  2,  289.) 

B.  The  Instruments  Creating  Fideicommissa. 

I.  A  will.  Although  it  was  by  means  of  codicilli  that  fidei- 
commissa  were  introduced,  yet  once  introduced,  they  were  per- 
mitted equally  in  wills. 

II.  By  letter,  or  even  by  mere  spoken  words  in  the  presence 
of  witnesses,  a  trust  could  be  imposed.  This  is  stated  to  have 
been  undoubted  law  by  Diocletian  and  Maximian  (a.d.  293). 
(C.  6, 42,  22.)  Both  Paul  and  Ulpian  (Ulp.  Frag.  25,  3)  say  that 
a  trust  might  be  constituted  even  without  words,  by  a  mere 
nod  (nutu),  provided  the  person  had  a  capacity  for.  making  a 
will.  (D.  32,  1,  21,  pr.)  Regard  was  had  to  the  intention  of 
a  testator,  and  not  to  the  manner  in  which  his  intention  was 
signified. 

III.  Codicilli. — Codicilli  and  fideicommissa  drew  their  first 
breath  at  the  same  time,  and  they  were  closely  connected  in 
their  history.  Codicilli  may,  in  fact,  be  regarded  after  the  estab- 
lishment of  the  Jideicommisaaria  hereditas  as  the  informal  will  of 
the  Roman  Law.  This  will  appear  from  a  comparison  with 
the  testamentum. 

I.  Comparison  of  codicilli  and  testamentum. 

Before  Augustus'  time,  it  is  agreed,  there  were  no  codicilli  in  law ;  but 
Lucius  Lentulus,  who  also  began  trusts,  brought  them  in.  For  when  he  was 
on  his  deathbed  in  Africa  he  wrote  codicilli^  confirmed  by  will,  in  which  he 
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begged  Augustus  by  a  trust  to  do  something.  The  late  Emperor  Augustus 
fulfilled  his  wishes  ;  others  thereafter  followed  his  authority,  and  made  good 
their  trusts ;  and  Lentulus'  daughter  paid  legacies  she  did  not  owe  at  law. 
Augustus,  it  is  said,  then  called  together  the  men  learned  in  the  law,  and  among 
them  Trebatius,  at  that  time  the  greatest  authority,  and  asked  them  whether 
this  could  be  received,  or  whether  the  use  of  codicilli  was  out  of  harmony 
with  the  principles  of  law.  Trebatius,  it  is  said,  advised  Augustus  what  to 
say, — that  this  was  most  useful  and  needful  to  the  citizens,  because  of  the 
great  and  long  journeys  there  were  among  the  ancients  ;  on  these,  if  a  man 
could  not  make  a  will,  he  might  yet  make  codicilli.  After  this,  when  even 
Labeo  made  codicilli^  no  one  any  longer  doubted  that  codicilli  would  be 
admitted  as  thoroughly  good  at  law.    (J.  2,  25,  pr.) 

1.  Form  of  codicils. 

Of  codicilli  a  man  may  make  more  than  one,  and  they  need  no  fomudities 
in  drawing  them  up.    (J.  2,  25,  3.) 

This  was  the  main  fact.  There  could  be  only  one  valid  will— 
a  formal  document ;  there  might  be  many  codicilli^  and  they 
required  no  solemnities  of  form.  At  first  any  writing  seems  to 
have  been  admitted  as  codicilli^  if  it  showed  an  intention  on  the 
part  of  the  maker  to  distribute  his  property  on  his  death. 
But  letters  that  merely  promised  to  leave  one's  inheritance, 
or  simply  showed  an  inclination  to  do  so,  did  not  constitute 
codici/lu  There  must  be  a  present  intention  actually  to  be- 
queath. (D.  29,  7,  17.)  Even  when  the  testator  had  in  his 
will  confirmed  by  anticipation  only  such  codicilli  as  should  be 
made  under  his  own  hand  and  seal,  and  the  codicilli  were  neither 
written  by  him  nor  sealed,  they  were,  nevertheless,  quite  valid. 
(D.  29,  7,  6,  1.) 

Constantine  first  made  the  presence  of  witnesses  necessary, 
but  only  when  the  codicilli  imposed  trusts  on  the  heir  ab  inteataio. 
(C.  Th.  4,  4,  1.)  Afterwards  Theodosius  (a.d.  424)  required 
the  presence  of  five  witnesses,  either  invited  for  the  purpose  or 
meeting  by  accident,  all  to  be  present  together,  and  to  sign  as 
-witnesses  if  the  codicilli  were  in  writing;  and  if  the  codicilli 
were  not  in  writing,  then  to  prove  the  wishes  of  the  testator. 
(C.  6,  36,  8,  3.)     Justinian  relaxed  this  rule. 

Trusts  in  their  early  infancy  depend  entirely  on  the  faith  of  the  heirs.  To 
this  they  owe  not  only  their  substance,  but  their  name.  The  late  Emperor 
Augustus,  therefore,  dragged  them  down  to  the  bonds  of  law ;  and  we  too 
lately,  striving  to  outdo  that  Emperor,  and  on  the  occasion  of  a  case  brought 
before  us  by  that  illustrious  man  Tribonian,  Quaestor  of  our  sacred  palace, 
have  made  a  constitution,  in  which  we  have  arranged  as  follows  : — If  a  tes- 
tator has  entrusted  to  the  honour  of  his  heir  the  surrender  either  of  an  inherit  - 
ance  or  of  some  special  thing,  and  the  fact  cannot  be  plainly  shown  either  by 
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writing  or  by  five  witnesses  (the  statutory  number  recognised  in  trusts),  but 
either  fewer  than  five  or  no  witness  at  all  came  in ;  then  whether  it  is  the 
heir's  father,  or  whoever  else  it  may  be  that  chose  the  heir's  faith,  and  wished 
something  to  be  given  up  by  him,  if  the  heir,  in  the  grip  of  bad  faith,  refuses 
to  fulfil  what  his  faith  is  pledged  to,  and  denies  that  affairs  took  this 
course,  and  if  he  that  takes  under  the  trust  puts  the  heir  to  his  oath 
after  first  taking  the  oath  de  calumnia  (that  he  brings  no  trumped-up 
charge)  himself, — then  he  must  needs  come  under  the  oath  that  he  heard 
nothing  of  the  kind  from  the  testator ;  or  else,  if  he  refuses,  he  will  be  com- 
pelled to  discharge  the  trust,  whether  general  or  special,  that  so  the  last 
wishes  of  the  testator  entrusted  to  the  heir's  faith  may  not  utterly  perish. 
These  same  rules,  we  have  resolved,  are  to  be  observed  when  something  is 
left  in  like  manner  to  be  given  up  by  a  legatee,  or  by  one  that  takes  under  a 
trust.  If,  then,  he  through  whom  something  has  been  left  admits  indeed 
that  it  has  been  left  through  him,  but  has  recourse  to  legal  subtleties,  he  is 
to  be  compelled  in  any  case  to  discharge  the  trust    (J.  2,  23,  12.) 

2.  Disherison. — No  person  could  be  properly  disinherited  by 
codicillu 

3.  Legitim. — No  codidlli  were  void  by  reason  of  their  not 
providing  legitim. 

4.  By  codictlliy  again,  no  one  can  be  appointed  heir  nor  disinherited,  even 
although  they  are  confirmed  by  will.  But  he  that  is  appointed  heir  by  will 
can  be  asked  by  codidlli  to  give  up  the  inheritance  to  another  in  whole  or  in 
part ;  and  this  although  the  codidlli  are  not  confirmed  by  wilL    (G.  2,  273.) 

By  codidlli,  stgain,  an  inheritance  can  neither  be  given  nor  taken  away, 
lest  the  law  of  wills  and  of  codidlli  should  be  confounded.  A  disinheritance, 
too,  cannot  therefore  be  made  by  codidlli.  But  though  directly  an  inherit- 
ance cannot  be  thus  given  or  taken  away,  yet  by  a  trust  it  can  be  lawfully 
left  in  codidlli.  By  codidlli  no  condition  can  be  added  to  the  appointment 
of  an  heir,  and  no  substitute  can  be  named  directly.    (J.  2,  25,  2.) 

This  is  the  cardinal  difference  between  a  will  and  codicillu 
A  will  was  an  instrument  for  the  appointment  of  an  heir.  That 
was  its  essential  fmiction ;  all  else  was  unessential  and  col- 
lateral. Codidlli  had  no  validity  unless,  either  by  will  or  ab 
intestate,  an  heir  was  in  possession.  It  is  true  that  indirectly, 
by  Jideicommis^m,  an  heir  could  practically  be  appoint^ 
superseding  even  the  heir  named  in  the  will,  and  as  time  rolled 
on  the  distinctions  between  the  heres  and  the  Jideicommissarius 
were  gradually  obliterated ;  nevertheless  the  development  of 
the  law  of  inheritance,  and  the  principle  of  its  growth,  are  not 
intelligible  without  comprehending  the  radical  difference  in 
function  between  codidlli  and  wills.  Hence  the  intimate  rela- 
tion between  codidlli  and  fiddcommiescu  The  latter  could  be 
made  by  will,  but  a  will  was  not  essential  to  them ;  whereas 
codidlli  were  useless  for  the  purpose  of  appointing  an  heir 
except  through  the  medium  of  fiddcommisscu 
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5.  As  regards  testamentary  capacity.     No  one  could  make 
codicUU  who  could  not  make  a  will.     (D.  29,  7,  6,  3.) 
n.   Codicilli  as  dependent  on  wills. 

1.  Codicilli,  when  there  is  no  will,  impose  a  trust  on  the  heirs 
ab  intestato.  They  are  not  mere  appendices  to  wills,  but  may 
be  quite  independent  of  them,  and  indeed  in  a  sense  rivals. 

Besides,  a  man  that  has  made  no  will  may,  when  at  the  point  of  death, 
ask  him  to  whom  he  has  understood  his  goods  will  belong  either  by  statute 
or  by  the  JUS  honorarium^  to  give  up  to  some  one  his  inheritance  in  whole 
or  in  part,  or  to  give  some  thing,  as  a  farm  or  a  slave.  But  otherwise 
legacies  (Jegatd),  unless  under  a  will,  do  not  take  effect.    (J.  2,  23,  10.) 

2.  When  there  is  a  will,  eodieilli  may  be  confirmed  or  not  by 
the  will. 

(1.)  Do  codicilli  made  prior  to  the  will  require  to  be  confirmed 
in  the  will  t 

Not  only  after  his  will  is  made  can  a  man  make  codiciUiy  but  even  if  he  is 
dying  intestate  he  can  create  a  trust  by  codicilli.  But  when  codicilli  were 
made  before  the  will  was  made,  Papinian  says  they  could  have  no  force 
unless  confirmed  afterwards  by  the  testator's  special  wishes.  The  late 
Emperors  Severus  and  Antoninus,  however,  declared  by  a  rescript  that,  under 
codicilli  preceding  a  will,  a  thing  left  in  trust  may  be  demanded,  if  it  is  plain 
that  the  man  that  afterwards  made  the  will  had  not  drawn  back  from  the 
wishes  he  expressed  in  the  codicilli.    (J.  2,  25,  i.) 

(2.)  Whether  made  before  or  after  the  will,  codicilli  are 
regarded  as  a  charge  on  the  testamentary  heirs  alone,,  so  that 
if  for  any  reason  the  heirs  named  in  the  will  do  not  take  the 
inheritance,  the  codicilli  fail.  (D.  29,  7,  3,  2.)  Hence,  although 
codicilli  were  not  affected  by  the  subsequent  agnation  of  a 
necessary  heir  (mua  herea)  (D.  29,  7, 19),  yet  if  by  that  means  the 
■will  was  broken,  the  codicilli  shared  its  fate.     (C  6,  36,  1.) 

When  there  was  a  will,  the  codicilli  were  treated  as  part  of 
it,  and  therefore  were  held  to  speak  from  the  date  of  the  will. 

IllustrcAions^ 

A  tlave  belonging  to  the  testator  at  the  time  of  making  Bis  wfll,  but  afterwards 
■old  bj  him,  can  be  directly  manumitted  by  codicilli :  if,  however,  the  slave  does  not 
belong  to  the  testator  at  the  time  of  making  the  will,  but  does  at  the  time  of  making 
the  cocUcilU,  the  slave  can  recover  his  freedom  only  by  JUkicommi$8um,  (D.  29, 
7,  2,2.) 

A  person  makes  a  will,  and  afterwards  is  arrogated.  During  this  time  he  makes 
eodieilU.  He  is  emancipated,  and  dies.  The  will  is  valid,  but  are  the  codiciUi  made 
at  a  time  when  the  testamentary  capacity  of  the  testator  was  suspended?  Tes, 
because  the  codiciUi  are  read  as  part  of  the  will.     (D.  29,  7,  8,  8.) 

A  testator  makes  a  will,  and  afterwards  in  captivity  codieilU.     He  recovers  his 
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liberty  and  dies.    The  codidUi  are  valid,  although  made  in  captivity,  {or  the 
reason.     (D.  29,7,  7,  pr.) 

On  a  question  of  the  solvency  of  the  testator,  when  slaves  are  alleged  to  have  been 
manumitted  in  fraud  of  creditors  (D.  29,  7,  4  ;  D.  40,  9.  7),  or  when  bequests  are 
made  to  persons  bom  after  the  making  of  the  will,  the  codidUi  are  held  to  speak  from 
the  date  of  the  will.     (D.  29,  7,  2,  pr.) 

III.  Wills  construed  as  codicilli — Clausula  Codicillaris. 

The  existence  of  rival  kinds  of  testamentary  disposition, 
and  rival  forms  of  bequest,  could  not  permanently  endure.  It 
is  the  nature  of  all  such  innovations  as  Augustus  made,  either 
to  be  obliterated  or  to  change  the  established  usage.  The 
triumph  was  destined  to  be  on  the  side  of  the  newer  form;  and 
the  most  complete  vindication  of  the  necessity  and  wisdom  of 
the  reform  of  Augustus,  was  when  the  will  itself  was  content  to 
gain  vitaUty  by  being  upheld  as  codicilli.  It  became  usual 
with  testators,  in  making  a  will,  to  say  that  if  for  any  reason 
the  instrument  failed  as  a  will,  it  should  be  regarded  as  codiciUi 
{pro  codidllis  etiam  id  valere),  (C.  6,  36,  8,  pr.)  In  the  absence 
of  such  a  provision,  however,  an  informal  or  imperfect  will  waa 
not  supported  as  codicilli.     (D.  29,  7,  1.) 

The  exact  effect  of  such  a  clause  was  to  enable  the  heirs 
named  in  the  will  to  make  an  election,  whether  they  would 
stand  upon  the  will  or  sue  £U3  Jideicommisaarii,  treating  the 
testator  as  dying  intestate.  Once  they  had  elected,  they  could 
not  alter  their  choice.  (C.  6,  36,  8,  1.)  This  somewhat 
narrow  construction  was  relaxed  by  Theodosius  (a.d.  424)  in 
the  case  where  a  parent  of  either  sex  appointed  a  descendant 
within  the  fourth  degree  of  agnation  or  third  of  cognation.  In 
this  case,  if  the  heirs  sued  on  the  will  and  were  defeated,  they 
were  allowed  to  fall  back  on  the  codicillary  clause,  and  sue  the 
heirs  ab  inteatato  as  fidekommisaarii  heredea.     (C  6,  36,  8,  2.) 

Illuatrationa. 

**  This  will  I  wish  to  be  valid  in  any  way  it  can,"  was  held  to  bind  the  heirs  ab 
inUstatOy  by  way  of  trust     (D.  28,  1,  29,  1.) 

**  I  wish  this  also  to  take  effect  in  the  room  of  codtciUV*  This  was  held  to  be 
binding  by  a  rescript  of  Marcus  Antoninus.     (D.  29,  1,  3.) 

"  I,  Lucius  Titius,  have  written  this  my  wiU  without  the  help  of  any  one  skiDad  in 
the  law.  I  have  rather  followed  what  iny  mind  held  rational,  than  striven  after  an 
excessive  and  wretched  nicety.  If  then  I  have  done  anything  irr^rularly,  or  not  as  a 
skilled  man  would  have  done  it,  the  wish  of  a  man  of  sound  mind  ought  to  be  held  as 
good  as  a  strict  observance  of  legal  forms. "  No  one  took  as  heir  under  this  wiU.  It 
was  held  to  bind  the  bonorum  pos$€S9ores  ai  itUcstato  by  way  of  trust.     (D.  31,  88,  17.) 

A  testator  appointed  his  daughter  his  sole  heir,  and  if  she  failed  to  take  as  heir, 
appointed  his  grandson  :  he  added,  '*  If  neither  my  daughter  nor  grandson  be  heirs^  I 
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wish  my  shaie,  one-half  of  a  fann,  to  belong  to  my  freedmen. "  Neither  the  daughter 
nor  grandson  took  under  the  will.  No  others  were  appointed  heirs  by  the  will; 
either,  then,  the  gift  to  the  freedmen  was  void,  or  it  must  be  construed  as  a  trust 
binding  on  the  heirs  ah  intestato.  In  this  case,  owing  to  the  language  of  the  bequest, 
the  latter  alternative  was  adopted.  This  is  an  instance  of  implied  codicillaHt  dauatUa, 
(D.  31,  88,  9.) 

A  son  appointed  his  mother  heir,  and  charged  her  to  take  an  oath  to  perform 
certain  trusts.  The  will  happened  to  be  void,  but  the  mother  took  as  heir  ab  inUttato. 
It  was  inferred  from  the  fact  that  an  oath  was  required,  that  the  testator  desired  to 
bind  his  mother  by  the  trusts  in  any  event,  whether  the  will  was  valid  or  not.  Ac- 
cordingly, the  will  for  this  purpose  took  effect  as  codiciUi,     (D.  81,  77,  23.) 

A  testator  bequeathed  to  a  foster-daughter  her  freedom  and  certain  legacies. 
The  will  was  void,  and  the  testator's  children  succeeded  ab  intestato.  There  was  no 
danutUa  codicUlarU  in  the  will.  It  was  held,  nevertheless,  that  the  children  were 
bound  to  manumit  the  foster-child,  and  give  her  the  l^acies  mentioned  in  the 
defective  will,  because  it  was  presumed,  from  the  affection  entertained  for  her  by  the 
testator,  that  he  meant  his  bequests  to  her  to  take  effect  even  if  his  will  proved 
incomplete  or  defective.     (D.  40,  5,  38.) 


INTESTATE  SUCCESSION. 


First — Succession  to  Freeborn  Persons. 

Preliminary. 

Names  and  Degrees  of  Relationship. 

At  this  point  it  is  necessary  to  set  forth  how  the  degrees  of  kinship  are 
reckoned.  In  this  we  must  first  of  all  observe  that  they  are  reckoned  in  three 
ways,  by  going  up,  by  going  down,  and  by  going  sideways  {ex  iransversoy  ex 
latere)  or  collaterally,  as  it  is  called.  The  kinship  going  up  is  that  of  ascen- 
dants ;  the  kinship  coming  down  is  that  of  descendants  ;  and  the  kinship 
reckoned  sideways  is  that  of  brothers  and  sisters  and  their  issue,  and 
agreeably  thereto  of  uncles  and  aunts,  either  on  the  father's  side  or  the 
mother's  side.  The  kinships  going  up  and  coming  down  begin  at  the  first 
degree ;  the  kinship  that  is  reckoned  sideways  at  the  second.    (J.  3,  6,  pr.) 

In  reckoning  degrees  of  relationship  in  the  Roman  Law,  there  is  no  difference 
whether  we  regard  persons  as  related  through  blood  {cognati)^  or  as  related  through 
subjection  to  the  'poitsUu  of  a  common  parent  or  ancestor  {agnaJA),     (J.  3,  6,  8.) 

In  the  line  of  ascendants  or  descendants  each  generation 
counts  one  degree;  from  father  to  son  is  one  degree,  from 
grandfather  to  grandson  two  degrees,  and  so  on.  Collaterals 
are  descendants  of  a  common  ancestor,  and  the  degree  of 
propinquity  between  two  collaterals  is  obtained  by  adding 
together  the  number  of  degrees  between  each  and  the  common 
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ancestor.  Thus  brothers  are  in  the  second  degree,  each  being 
one  degree  from  the  common  parent ;  first  cousins  are  in  the 
fourth  degree,  because  each  is  the  grandchild  of  a  common 
grandfather  or  grandmother.     (D.  38,  10,  10,  9.) 

The  degrees  of  relationship  are,  of  course,  indefinite,  but  the 
Roman  Law  provided  no  special  names  for  persons  in  a  degree 
beyond  the  sixth. 

It  will  be  enough  to  have  shown  thus  far  how  the  degrees  of  kinship 
are  reckoned ;  for  from  these  we  can  plainly  understand  how  we  ought 
to  reckon  the  degrees  beyond  as  welL  Each  new  generation  adds  always 
one  degree,  so  that  it  is  far  easier  to  answer  in  what  degree  each  is,  than  to 
mark  out  each  by  a  name  appropriate  to  his  kinship.    (J.  3,  6,  7.) 

In  the  first  degree  there  are — agoing  up,  a  father,  a  mother ;  coming  down, 
a  son,  a  daughter.    (J.  3,  6,  i.) 

In  the  second  degree  there  are — going  up,  a  grandfather,  a  grandmother ; 
coming  down,  a  grandson,  a  granddaughter ;  going  sideways,  a  brother,  a 
sister.    (J.  3,  6,  2.) 

In  the  third  degree  there  are — going  up,  a  great-grandfather,  a  great- 
grandmother  ;  coming  down,  a  great-grandson,  a  great-granddaughter ; 
going  sideways,  a  brother's  or  sister's  son  or  daughter,  and  agreeably  thereto 
an  uncle  or  aunt,  either  on  the  father's  side  or  the  mother's  side  (pairuus^ 
amitaj  avunculus^  matertera).  Patruus  is  a  father's  brother,  called  in  Greek 
crar^w^.  Avunculus  is  a  mother's  brother ;  his  specific  name  among  the 
Greeks  is  i^rptaQ  ;  but  he  is  called  by  the  common  name  tfg/b^.  Amita  is  a 
father's  sister ;  matertera  a  mother's  sister  :  both  are  called  ^f  ?a,  or,  among 
some  people,  nj^/;.    0-  3>  6,  3.) 

In  the  fourth  degree  there  are — agoing  up,  a  great-great-grandfather,  a 
great-great-grandmother;  coming  down,  a  great-great-grandson,  a  great- 
great-granddaughter;  going  sideways,  a  brother's  or  sister's  grandson  or 
granddaughter,  and  agreeably  thereto  a  great-uncle  or  great-aunt  on  the 
father's  side  (that  is,  a  grandfather's  brother  or  sister);  and  again,  a 
great-uncle  or  great-aunt  on  the  mother's  side  (that  is,  a  grandmother's 
brother  or  sister) ;  and  a  first  cousin  {consobrinus\  male  or  female  (that 
is,  the  issue  of  brothers  or  sisters).  Some,  indeed,  think  that  they  alone 
are  properly  called  consobrini  that  are  the  issue  of  two  sisters  (sarorts\ 
as  if  the  term  were  consororini^  and  that  the  issue  of  two  brothers  are 
properly  called  fratres  patrueles  (or  if  the  offspring  of  the  two  brothers  are 
daughters,  sorores  patrueles  is  the  name)  ;  whereas  the  children  of  a  brother 
and  a  sister  are  properly  called  amitini,  and  the  children  of  your  aunt  on 
the  father's  side  {amita)  call  you  consobrinus^  while  you  call  them  omitinL 
0-3,6,4.) 

In  the  fifth  degree  there  are — going  up,  a  great-great-great-grandfather,  a 
great-great-great-grandmother  ;  coming  down,  a  great-great-great-grandson, 
a  great-great-great-granddaughter;  going  sideways,  a  brother's  or  sister's 
great-grandson  or  great-granddaughter,  and  agreeably  thereto,  a  great-grand- 
uncle  or  aunt,  either  on  the  father's  side  (that  is,  a  g^eat-grandfather's  brother 
or  sister),  or  on  the  mother's  side  (that  is,  a  great-grandmother's  brother  or 
sister)  ;  and  again,  a  son  or  daughter  of  the  brother  or  sister  of  an  uncle  on 
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the  father's  side,  of  a  first  cousin  (male  or  female),  or  of  the  child  (male  or 
female)  of  an  aunt  on  the  father's  side ;  as  also  one  nearer  than  a  second 
cousin  {fropior  sobrino)  (male  or  female), — the  seare  a  son  and  daughter  of  a 
great-^unt  or  uncle  on  the  father's  side,  or  on  the  mother's  side.    (J.  3,  6,  5.) 

In  the  sixth  degree  there  are — going  up,  a  great-great-great-great-grand- 
father, a  g^eat-great-great-great-grandmother  ;  coming  down,  a  great-great- 
great-great-grandson,  a  great-great-great-great-granddaughter ;  going  side- 
ways, a  brother's  or  sister's  great-grandson  or  great-granddaughter,  and 
agreeably  thereto,  a  great-great-gran duncle  and  aunt  on  the  father's  side 
(that  is,  a  great-great-grandfather's  brother  and  sister),  or  on  the  mother's 
side  (that  is,  a  great-great-grandmother's  brother  and  sister) ;  and  again,  a 
son  or  daughter  of  a  granduncle  or  aunt  on  the  father's  side  or  mother's 
side ;  and  again,  a  grandson  or  granddaughter  of  the  brother  or  sister  of  an 
uncle  on  the  father's  side  of  a  first  cousin  (male  or  female),  or  of  the  child 
(male  or  female)  of  an  aunt  on  the  father's  side ;  as  also  second  cousins  (male 
or  female),  the  children,  that  is,  of  the  brother  or  sister  of  an  uncle  on  the 
father's  side,  or  of  first  cousins,  or  of  the  children  of  an  aunt  on  the  father's 
side.    (J.  3,6,6.) 

But  since  truth  is  fixed  in  men's  minds  by  the  faith  that  comes  through 
seeing  more  than  through  hearing,  we  have  thought  it  needful,  after 
recounting  the  degrees,  to  have  them  written  out  in  a  book  at  one  view,  that 
by  this  means  youths  may  be  able  not  only  to  use  their  ears,  but  to  look 
closely  with  their  eyes,  and  so  to  gain  a  most  perfect  knowledge  of  the 
degrees.     (J.  3,  6,  9.)    (See  Table  appended,  taken  from  Theophilus.) 

Paul  (Sent.  4,  11,  7)  observes  that  .in  the  ascending  or 
descending  line  the  reckoning  stops  at  the  sixth  degree,  but 
in  the  coUatieral  line  relationship  is  reckoned  to  the  seventh 
degree.    See  p.  677. 

A  rrangement  of  the  Subject, 

A  man  dies  intestate  if  he  has  not  made  a  will  at  all,  or  if  he  has  made 
it  wrongly,  or  if  the  will  he  had  made  has  been  broken  or  become  null,  or  if 
no  one  is  heir  under  it.    (J.  3,  i,  pr.) 

Taking  the  earliest  and  the  latest  rules  of  intestate  succes- 
sion, we  find  that  they  possessed  extreme  simplicity,  but  were 
founded  upon  a  diametrically  opposite  theory  of  relationship. 
In  both  the  propei-ty  went  to  the  family,  but  the  word  "  family  " 
meant  a  very  different  thing  in  each  case.  In  the  earliest  times 
the  family  was  based  upon  the  potestas  in  the  most  rigorous 
fashion,  so  that  even  father  and  son,  in  the  absence  of  the 
potestas,  bore  no  relation  to  each  other  in  law  for  the  purpose  of 
testamentary  succession.  By  the  latest  rules,  which  were  pro- 
mulgated by  Justinian  after  the  Institutes,  the  family  was 
recognised  as  formed  by  the  tie  of  blood,  and  although  the  old 
idea  was  not  wholly  extirpated,  it  remained  as  a  mere  insig- 
nificant vestige,  attesting    in   its    shrunken    proportions    an 
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ancient  and  obsolete  system.  The  earliest  rules  date  from  the 
XII  Tables :  from  that  period,  and  the  establishment  of  the  Prae- 
torian jurisdiction,  down  to  the  publication  of  the  Institutes  of 
Justinian,  there  is  a  vast  interval,  covering  the  entire  historic 
period,  during  which  successive  inroads  were  made  on  the 
primitive  law,  all  tending  in  the  direction  of  Justinian's  final 
reform.  '  It  is,  therefore,  necessary  to  consider  the  law  of 
intestate  succession  in  three  periods. 

I.  Period  of  the  XII  Tables. 

II.  From  the  estabUshment  of  the  Praetor  to  the  Institutes 
of  Justinian. 

III.  Final  reforms  of  Justinian's  Novels. 

First  Period. — The  XII  Tables. 

By  the  XII  Tables  all  persons  capable  of  inheriting  were 
arranged  in  three  groups  or  classes,  in  such  manner  that  no 
person  belonging  to  the  second  class  could  succeed  if  there 
were  any  person  existing  in  the  first  class ;  and  no  one  in  the 
third  class,  subject  to  a  single  exception,  while  there  existed 
any  in  the  first  or  second  class.  The  classes  were  respectively 
known  as  8ui  heredeSf  agnati,  and  gentiles. 

I.— Succession  op  Sui  Heredes. 

1.  A  8UU8  keres  is  any  one  that  lived  under  the  poteetas  of  the 
deceased,  and  was  by  his  death  released  from  the  poteetas. 

The  inheritances  of  intestates  under  the  statute  of  the  XI I  Tables  belong 
first  to  the  sui  heredes,    (J.  3,  i,  i  ;  G.  3,  i,  as  restored.) 

Suiheredes  are  held  to  be,  as  we  have  said  above,  persons  in  the/V>//x^ 
of  the  man  that  dies  ;  a  son  or  daughter,  for  instance,  a  grandson  or  grand- 
daughter by  a  son,  and  a  great-grandson  or  great-granddaughter  by  a  grand- 
son that  was  himself  the  offspring  of  a  son.  It  makes  no  difference  whether 
they  are  descendants  by  birth  or  by  adoption.  (J.  3,  i,  2  ;  G.  3,  2,  as 
restored.) 

A  grandson  or  granddaughter,  however,  and  a  great-grandson  or  great- 
granddaughter,  are  reckoned  among  the  sui  heredes  only  if  the  person  before 
them  has  ceased  to  be  in  ih^potestas  of  the  ascendant,  whether  it  is  by  death 
that  this  has  happened  or  in  any  other  way,  as  by  emancipation.  For  if 
during  the  time  at  which  a  man  was  dying  his  son  was  in  pcUstaU,  a  grand- 
son by  that  son  cannot  be  a  suus  keres.  This  must  be  understood  to  be 
said  also  of  the  rest  of  the  descendants  in  order.  (J.  3,  i,  2  B ;  G.  3,  2, 
as  restored.) 

Posthumous  children,  that,  if  they  had  been  bom  in  the  ascendant's  life- 
time, would  have  been  info  testate,  are  suiheredes,  (J.  3,  i,2C;  G.  3,4,as 
restored.) 
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A  child  that  is  bom  after  his  grandfather's  death,  but  conceived  in  his 
grandfather's  lifetime,  if  his  father  dies,  and  afterwards  his  grandfather's  will 
is  abandoned,  becomes  suus  heres.  Evidently,  however,  if  he  were  both 
conceived  and  bom  after  his  grandfather's  death,  then  if  his  father  dies  and 
his  grandfather's  will  is  thereafter  abandoned,  he  is  not  suus  heres  to  his 
grandfather,  because  he  never  came  into  contact  with  his  father's  father  by 
any  right  of  kinship.  In  the  same  way  also,  among  the  grandfather's 
descendants,  he  that  an  emancipated  son  had  adopted  is  never  reckoned. 
Morebver,  while  those  persons  are  not  descendants  as  far  as  relates  to  the 
inheritance,  neither  can  they  seek  bonorum  possessio  as  next  of  kin.  So 
much  for  sui  heredes.     (J.  3,  1,8.) 

The  same  rule  of  law  applies  to  those  on  whose  account  a  case  under 
the  lex  jElia  Sentia^  or  under  a  Senatus  Consultum,  is  made  good  after  the 
father's  death,  because  they  too,  if  the  case  had  been  made  good  in  the  life- 
time of  the  father,  would  have  been  in  his  fiotestas,    (G.  3,  5,  as  restored.) 

These  cases  are  stated,  p.  54. 

The  same  must  be  understood  of  the  son  that  after  a  first  or  second  con- 
veyance is  manumitted  after  his  father's  death.    (G.  3,  6.) 

To  release  a  mm  from  the  potettoi,  he  must  be  mancipated  three  times.    (See  p.  67.) 

With  these  must  necessarily  be  reckoned  those  that,  though  not  the  issue 
of  regular  marriages,  have  yet  been  given  to  the  curiae  of  their  States,  accord- 
ing to  the  tenor  of  the  constitutions  laid  down  to  meet  such  cases  by  former 
Emperors,  and  thus  obtain  the  rights  of  sui  heredes.  Those,  further,  must  be 
added  that  are  embraced  in  our  constitutions,  in  which  we  have  ordered  that 
if  a  man  unites,  himself  with  a  woman  to  share  his  life,  not,  in  the  first  instance, 
with  the  feelings  of  a  husband,  while  yet  she  is  a  person  he  might  marry,  and 
has  children  by  her  that  he  has  formally  owned  to  be  his,  and  afterwards,  as  his 
feelings  go  fiirther,  enters  into  a  duly-drawn-up  marriage  contract  (nuptialia 
insirumenta)  with  her,  and  has  sons  or  daughters, — then  not  only  the  children 
bom  after  the  dowry  it  is  settled  are  lawful  children,  and  in  their  father's 
potestas,  but  the  earlier  also,  who  have  given  the  later  offspring  the  chance 
of  being  accounted  legitimate.  We  have  resolved,  also,  that  this  shall  hold 
good  even  although  no  issue  is  bom  after  the  contract  for  dowry  is  fully 
drawn  up,  or  even  though  those  already  bom  are  withdrawn  from  this  light 
of  day.    (J.  3,  I,  2  A.) 

For  an  account  of  these  modes  of  acquiring  the  potestas,  see  p.  56. 

2.  When  the  question  is  raised,  whether  a  man  can  be  a  suus  heres,  it  must 
be  asked  of  the  time  at  which  it  is  certain  that  one  died  without  a  will ;  and 
this  happens  also  when  no  one  is  heir  under  a  will.  On  this  principle,  if  a  son 
is  disinherited,  and  an  outside  heir  appointed,  and  the  son  dies  after  it  is 
already  certain  that  the  heir  appointed  by  the  Will  will  not  become  heir,  either 
because  he  would  not,  or  because  he  could  not,  then  the  grandson  will 
become  his  grandfather's  heir.  The  reason  is,  that  at  the  time  when  it  is  cer- 
tain that  the  paier/ami/ias  has  died  intestate,  the  grandson  alone  is  found. 
This  is  certain.     (J.  3,  i,  7.) 

For  the  meaning  of  outside  heir  {heret  extraneus),  see  p.  691. 
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Exceptions. — Sometimes,  although  at  the  time  of  the  ascendant's  death 
the  heir  was  not  inpotestate^  he  yet  becomes  his  sum  heres  :  as  when  a  man 
returns  from  the  enemy  after  his  father's  death.  Tht  Jus  pos^Hminii  does 
this.    (J.  3>i,4.)    (Seep.  71.) 

On  the  contrary,  it  may  happen  that  although  a  man  is  in  the  femily  of 
the  deceased  at  the  time  of  his  death,  he  will  not  become  suus  heres  :  if,  for 
instance,  after  his  death  his  father  is  judged  guilty  of  treason,  and  because 
of  this  his  memory  is  condemned.  For  he  cannot  have  a  suus  heres,  since 
the  Exchequer  {Fiscus)  is  his  successor.  It  may,  however,  be  said  that  in 
strict  law  he  is  suus  heres,  but  ceases  to  be  so.    (J.  3,  i,  5.) 

A  wife  in  the  manua  of  her  husband  Bucceeds  him  as  a 
daughter. 

A  wife,  too,  that  is  in  manu  of  the  man  that  dies,  is  a  sua  heres;  because 
she  is  in  the  position  of  a  daughter.  A  daughter-in-law,  again,  that  is  in  manu 
of  the  son,  will  be  a  sua  heres,  because  she  is  in  the  position  of  a  grand- 
daughter ;  but  only  if  the  son  in  whose  manus  she  is  when  the  father  dies 
is  not  in  \xx&  potestas.  The  same  we  shall  say  of  her  also  that  is  in  the  manus 
of  a  grandson,  and  married  to  him ;  because  she  is  in  the  position  of  a  great- 
granddaughter.    (G.  3,  3,  as  restored.) 

3.  Order  of  succession  among  9ui  heredes,  and  their  respective 
shares. 

When  a  son  or  daughter,  and  by  another  son  a  grandson  or  granddaughter 
are  in  existence,  they  are  called  alike  to  the  inheritance ;  and  the  nearer  in 
degree  does  not  shut  out  the  further  off,  for  it  seemed  fair  that  grandsons 
and  granddaughters  should  succeed  to  their  father's  place  [and  share].  By 
parity  of  reasoning  also,  if  there  is  a  grandson  or  granddaughter  by  a  son, 
and  by  a  grandson  a  great-grandson  or  great-granddaughter,  they  are  all 
called  at  the  same  time  to  the  inheritance.    (J.  3,  i,  6 ;  G.  3,  7.) 

Since  it  is  held  that  grandsons  and  granddaughters,  and  also  great-grand- 
sons and  great-granddaughters,  succeed  to  their  parents'  place,  it  seemed  to 
agree  with  this  that  the  inheritance  should  be  portioned  out  by  counting  not 
heads  but  stocks  {?wn  in  capita  sed  in  stirpes).  The  result  is  that  a  son  has 
half  the  inheritance,  and  the  two  or  more  grandsons  by  another  son  the 
other  half.  Again,  if  there  are  in  existence  grandsons  by  two  sons,  by  the 
one  son  one  perhaps  or  two,  and  by  the  other  three  perhaps  or  four,  then 
to  the  one  or  the  two  one-half  belongs,  and  to  the  three  or  the  four  the 
other  half.    (J.  3,  1,6;  G.  3,  8.) 

n. — SUOOESSION  OP  AQNATL 

If  no  suus  heres,  and  none  of  those  the  Praetor  or  the  constitutions  call 
among  the  sui  heredes,  is  in  existence,  or  in  any  way  seeks  to  gain  the  inherit- 
ance, then  under  the  statute  of  the  XII  Tables  the  inheritance  belongs  to 
the  next  agnate.    (J.  3,  2,  pr. ;  G.  3,  9.) 

The  words  of  the  XII  Tables  are—"  If  a  man  dies  intestate  and  has  no  tinu  kert$, 
let  the  nearest  agruUi  have  Yns  familia.**  *     (Ulp.  Frag.  26,  1.) 

>  Si  intaUUo  moritw  eui  $uus  hertz  nee  escit  agnatui  proximus  famUiam  kabeto. 
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1.  Who  are  agnates  {agnati). 

They  are  called  agnates  that  are  allied  by  statutory  kinship.  Statutory 
kinship  is  alliance  through  persons  of  the  male  sex.    (G.  3,  10.) 

Agnates  are,  as  we  have  declared  in  the  First  Book,  kinsfolk  allied  in 
kinship  through  males,  as  if  kinsfolk  through  one  father.    (J.  3,  2,  i.) 

Brothers,  therefore,  bom  of  the  same  father,  are  agnates  to  one  another  ; 
they  are  also  called  men  of  the  same  blood  {consanguinet) ;  and  it  is  not 
required  that  they  should  have  had  the  same  mother  also.  An  uncle  on  the 
father's  side,  again,  is  an  agnate  of  his  brother's  son,  and  that  son  in  turn  of 
his  uncle.  In  the  same  number  are  first  cousins  {Jratres p€UrueUs\  persons 
begotten,  that  is,  by  two  brothers  ;  they  are  also  called  consobrini.  In  this 
way  we  shall  be  able  to  reach  many  degrees  of  agnation.  Those  also  that 
are  bom  after  their  father's  death  obtain  the  rights  of  sameness  of  blood. 
(J.  3,  2,  I ;  G.  3,  10,  as  restored.) 

To  adoption  also  the  legal  relation  of  agnates  owes  its  being.  It  exists, . 
for  instance,  between  sons  by  birth  and  those  their  fathef  has  adopted ;  and 
there  is  no  doubt  these  may  properly  be  called  of  the  same  blood.  If,  again, 
one  of  the  rest  of  your  agnates— a  brother,  for  instance,  or  uncle,  on  the 
lather's  side,  or  even  one  in  a  remoter  degree — adopts  somebody,  then,  no 
doubt,  between  you  there  is  the  relationship  of  agnates.    (J.  3,  2,  2.) 

The  definitions  in  the  text  are  incomplete.  It  is  true  that  ctgnati  are  persons  related 
through  males  (not  through  females),  but  it  must  be  added  that  such  persons  must 
not  have  suffered  a  capitis  deminutio,  (G.  8,  21.)  This  addition,  however,  makes  the 
definition  very  clumsy.  It  is,  therefore,  better  to  define  agncUi  as  all  persons  that^  if 
their  oommon  ancestor  had  been  alive,  would  have  been  living  together  under  his 
poiestas  at  the  time  of  his  decease.  The  descendants  of  a  common  ancestor  through 
females  are  excluded,  because  the  children  of  a  female  are  under  the  potettoi  of  her 
husband,  and  not  of  her  father.  Her  children  belong  to  her  husband's  family,  and 
not  to  her  father's.  Hence  a  capitis  deminutio  is  fatal,  because  it  extinguishes  the 
poUstas.     (See  also  p.  48.) 

The  agnatic  like  the  sui  heredeSy  are  thus  connected  through 
subjection  (actual  or  possible)  to  the  potestas  of  the  same  person ; 
they  have  both,  so  to  speak,  the  same  centre,  but  they  have  a 
different  circumference.  The  aui  heredes  are  the  nearest  to  the 
deceased ;  they  are  those  that  have  been  really  or  in  contempla- 
tion of  law  under  the  potestas  of  the  deceased ;  the  agnati  (if  not 
also  sui  lieredes)  have  never  actually  been  under  the  potestas  of 
one  man,  because  the  common  ancestor  has  not  been  alive 
together  with  them. 

2.  It  is  not,  therefore,  who  is  nearest  at  the  time  of  death  that  we  ask  after, 
but  who  is  nearest  at  the  time  at  which  it  is  certain  that  a  man  has  died 
intestate.  If,  however,  a  man  makes  a  will  before  he  dies,  it  seems  better  to 
ask  who  of  the  agnates  is  nearest  at  the  time  at  which  it  is  certain  that  no 
one  will  become  heir  imder  that  will.    (G.  3,  13.) 

The  nearest  agnate  that  is  asked  after,  if  a  man  has  made  no  will  before 
he  dies,  is  the  nearest  at  the  time  when  he  whose  inheritance  is  in  question 
died.    But  if  he  has  made  a  will  before  he  dies,  the  nearest  that  is  asked 
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after  is  the  nearest  at  the  time  at  which  it  first  became  certain  that  no  one 
would  become  heir  under  the  will.  For  it  is  then  only  that  a  man  can  pro- 
perly be  understood  to  have  died  intestate.  Sometimes  this  is  a  long  lime 
in  coming  to  light,  and  in  this  space  of  time  it  often  happens  that  by  the 
death  of  a  still  nearer,  an  agnate  comes  to  be  nearest  that  at  the  death  of  the 
testator  was  not  nearest.    (J.  3,  2,  6.) 

3.  Order  of  Buccession  among  the  agnates. 

It  is  not,  however,  to  all  the  agnates  at  once  that  the  statute  gives  the 
inheritance,  but  to  those  only  that  are  in  the  nearest  degree  at  the  time  when 
it  first  became  certain  t^hat  a  man  has  died  intestate.    (J.  3,  2,  i  ;  G.  3,  11.) 

In  such  a  right  there  is  no  succession.  If,  therefore,  the  nearest  agnate 
passes  the  inheritance  by,  or  dies  before  entering  on  it,  then  those  that  follow 
can  avail  themselves  of  no  right  under  the  statute.    (G.  3,  12.) 

This  rule  was  considered  harsh,  and  was  altered  by  the  Praetor.     (See  p.  674.) 

If  there  are  more  degrees  of  agnates  than  one,  it  is  dearly  the  nearest 
that  the  statute  of  the  XII  Tables  calls  in.  If,  therefore,  for  instance,  there 
is  a  brother  of  the  deceased,  and  another  brother's  son  or  uncle  on  the 
father's  side,  the  brother  is  preferred.  Although,  too,  the  statute  uses  the 
singular  number  in  calling  in  the  nearest,  there  is  no  doubt  that  if  there  are 
more  than  one  of  the  same  degree  all  are  to  be  admitted.  Indeed, "  nearest,** 
too,  is  properly  understood  of  more  degrees  than  one  ;  and  yet  there  is  no  doubt 
that,  although  there  may  be  only  one  degree  of  agnates,  the  inheritance  will 
belong  to  them.    (J.  3,  i,  5.) 

4.  The  agnates  that  succeed  take  equal  shares. 

If  the  deceased  has  a  brother  and  a  brother's  son,  as  may  be  understood 
from  the  above,  the  brother  is  first,  because  he  comes  first  in  degree.  But 
in  the  case  of  sui  heredes  the  law  has  been  differently  interpreted.    (G. 

3,  15.) 

If,  however,  the  deceased  has  no  brother  alive,  but  has  brothers'  children, 
the  inheritance  belongs  to  them  all.  But  a  question  has  been  raised,  whether, 
in  case  the  children  chance  to  be  unequal  in  number — as  by  one  brother 
one  or  two,  and  by  the  other  three  or  four — the  inheritance  is  to  be  portioned 
out  by  counting  stocks  (as  is  the  rule  of  law  among  sui  hered€s\  or  rather  by 
counting  heads.  It  has,  however,  long  been  the  received  opinion  that  it  must 
be  divided  by  counting  heads.  The  inheritance  will  therefore  be  divided 
into  as  many  parts  as  there  are  persons  on  both  sides,  so  that  each  may 
take  one  part.    (G.-3,  16.) 

III. — SuocEssiojJ  OP  Gentiles, 

If  there  is  no  agnate,  the  same  statute  of  the  XII  Tables  calls  the 
men  of  the  gens  to  the  inheritance.  Who  they  are  we  have  related  in  the 
first  book  of  our  Commentaries  ;  and  since  we  have  there  called  attention  to 
the  fact  that  the  whole  law  relating  to  them  has  become  obsolete,  it  is  super- 
fluous here,  too,  to  handle  the  subject  more  nicely.    (G.  3,  17.) 

This  succession  had  fallen  into  disuse  in  the  time  of  Ulpian.  (Moe.  et  Bom.  Leg. 
Collat.  16,  4,  2.)> 

*  "  Si  offnatus  nee  eacity  gentiles  famUiam  habento."  (Ulp.  Frag.  26,  1.)  If  there 
is  no  agnate,  let  the  men  of  the  ffen$  have  thidfamUia, 
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What  is  a  genaf  Who  are  gentiles?  These  are  questions 
upon  which  Gains  probably  threw  light,  but  of  which  we  are 
deprived  by  an  unfortunate  lacuna  in  the  MS.  Cicero  (Top.  6) 
gives  the  following  marks  of  "  gentiles.'^  They  are  persons  bear- 
ing a  common  name  (as  the  gens  Claudia,  the  gens  Cornelia), 
sons  of  freebom  men,  descendants  of  men  whose  blood  was 
never  tainted  with  slavery,  and  who  have  never  suffered  a  loss 
of  status.  This  definition  is  purely  negative  except  in  one 
point,  and  that  the  point  upon  which  least  information  was 
necessary ;  namely,  that  the  members  of  a  gens  bore  a  common 
name.  According  to  Ciicero,  two  classes  could  not  be  members  of 
a  gens;  (1)  descendants  of  freedmen,  and  (2)  those  that  had 
suffered  a  capitis  deminutio.  This  last  point  equally  characterises 
agnates  and  sui  heredes.  Does  it  suggest  that  there  is  a  relation 
between  agnati  and  gentiles,  like  that  between  agnati  and  eui 
heredes  f  May  we  hold  that  just  as  sui  heredes,  descendants  of  a 
living  parent,  are  to  agnati,  descendants  of  a  common  deceased 
ancestor,  so  these  in  turn  are  to  gentiles,  descendants  of  a 
common  mythical  ancestor  ? 

One  fact  must  weigh  heavily.  The  fact  that  gentiles  inherited, 
proves  that  in  the  society  in  which  the  gens  was  a  living  unit, 
there  was  a  deep  organic  connection  between  it  and  that 
patriarchal  constitution  of  the  family  upon  which  the  rights  of 
sui  heredes  and  agnati  are  based.  The  right  of  inheritance  is 
the  last  to  be  capriciously  disposed  of,  and  the  manner  of  its 
disposition  is  one  of  the  safest  indications  of  social  structure. 
Doubtless  in  its  development  a  nation  may  outgrow  an  earlier 
law  of  intestate  succession,  and  of  this  the  whole  history  of 
Roman  Law  is  one  prolonged  illustration ;  but  originally  the 
law  must  have  been  in  harmony  with  the  strongest  forces  in  the 
social  organisation.  No  explanation  of  the  gens,  therefore,  can 
be  regarded  as  satisfactory,  which  sees  in  the  gens  only  an 
artificially-formed  political  body. 

In  the  time  of  Gains,  although  apparently  not  in  the  age  of 
CScero  (De  Orat.  1,  39),  the  claims  of  the  gens  were  extinct,  and 
our  information  regarding  it  is  accordingly  very  meagr^.  With 
our  present  information  it  is  not  possible  to  construct  upon 
evidence  an  entirely  satisfactory  account  of  the  Roman  gens : 
but  the  institution  of  the  gens  was  not  peculiar  to  Rome ;  it  is 
found  in  the  Greek  States,  and  in  various  parts  of  the  world. 
One  thing  appears  quite  certain :  the  gens  was  not  a  fortuit- 
ous or  artificial   concourse  of  individuals;   it  had  a  certain 
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organic  unity  and  life.  It  had  a  common  worship,  and  the 
object  of  the  worship  was  the  deified  founder  of  the  gens;  it 
had  also,  in  some  instances  at  least,  a  common  tomb.  It  would 
seem  also  that  the  gens  was  answerable  for  the  debts  of  one  of 
its  members,  and  bound  to  ransom  any  member  that  fell  into 
captivity.  (Livy,  5,  32 ;  Dion.  Hal.  13,  5.)  Each  gens  also  had 
its  chief,  who  was  at  the  same  time  judge,  priest,  and  military 
leader.  (Dion.  Halicar.  2,  7 ;  9,  5.)  It  was  the  assembly  of  the 
gentes  (Comitia  Curiata)  that  sanctioned  arrogation  and  the  early 
form  of  wills.  Lastly,  the  very  name  {gens^  gignere,  genitor) 
implies  the  theory  at  least  of  a  common  descent,  which  theory 
is  strengthened  by  the  members  continuing  to  bear  a  common 
name. 

Keeping  these  facts  in  view,  we  may  accept  as  not  altof^ether 
improbable  the  theory  advanced  by  M.  De  Coulanges  (La  Cite 
Antique).  He  argues  with  much  plausibility  that  the  gens  is 
simply  the  patriarchal  family  in  a  state  of  decay.  The  earliest 
records  of  Roman  Law  are  distinguished  by  the  absence  of 
primogeniture,  and  the  equal  division  of  property  among  the 
sui  heredes ;  but,  according  to  M.  De  Coulanges,  the  fact  was 
exactly  the  reverse  in  those  earlier  ages  when  the  family  was 
the  only  body  politic.  The  patriarchal  family  was  based  on 
primogeniture,  and  the  eldest  son  succeeded  to  the  power  of 
the  father  and  ruled  the  yoimger.  When,'  however,  the 
younger  sons,  on  the  growth  of  the  City,  achieved  their  ind^ 
pendence,  they  naturally  split  up  into  different  families,  retain- 
ing a  connection  only  through  common  worship  and  sacrifices 
under  a  chief.  According  to  this  view,  the  members  of  a 
branch  family  were  agnail,  while  the  members  of  the  several 
branches  were  gentiles  to  each  other.  If  this  be  the  correct 
account,  the  succession  of  the  gentiles  is  founded  on  the  same 
principle  as  the  succession  of  the  sui  heredes  and  agnatL  It  is 
based  on  the  potestas  removed  one  degree  further  off.  Itrthat 
case,  the  intestate  succession  of  the  XII  Tables  may  be 
described  as  consisting  of  three  concentric  but  clearly  dis- 
tinguished circles  round  one  centre — the  potestas.  A  paterfamilias 
dies.  The  first  entitled  to  succeed  are  those  that  actually  were 
under  his  potestas  {sui  heredes).  The  next  are  those  that  are 
descended  from  a  common  (historical)  ancestor  through  males 
(agnati).  Iftherearenoneof  these,  we  take  a  larger  sweep.  Those 
succeed  who,  through  bearing  a  common  name,  worshipping  a 
common  object  (a  deity  sacrificed  to  by  the  gens  alone),  and 
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owing  to  each  other  mutual  help,  may  plauHibly  claim  to  be 
descendants  of  a  common  ancestor,  who  also  might  have 
exerciBei  potestas  over  them  all.  If  this  be  so,  it  was  natural 
that  rights  founded  on  the  potestas  by  so  remote  a  connection 
should  first  give  way,  centuries  before  the  rights  of  the  agnates. 
This,  at  all  events,  was  the  march  of  events. 

Second  Period. 

From  b.o.  866  to  a.d.  54S. 

I.  Principles  and  method  of  Praetorian  intervention. 

The  principle  of  the  Roman  family  was  the  absolute  supre- 
macy of  its  head.  He  alone  had  legal  rights.  But  the 
tendency  of  Roman  Law,  from  the  first  time  we  get  a  glimpse 
of  it,  was  to  break  down  the  family  autonomy,  and  bring  all  its 
members  under  the  direct  and  immediate  control  of  the  St^te. 
The  sovereignty  of  the  State  superseded  and  swallowed  up  the 
sovereignty  of  the  head  of  the  family.  This  movement  implied 
a  steady  process  of  emancipation  of  the  subordinate  members  of 
the  family ;  but  that  had  proceeded  a  considerable  way  before  it 
effected  any  changes  in  the  rules  of  intestate  succession.  The 
old  law  stood  inflexibly  on  the  family  as  constituted  by  the 
potestas,  and  sternly  disregarded  the  closest  ties  of  blood.  The 
history  of  intestate  succession  is  a  history  of  the  successive 
steps,  generally  forward,  rarely  backward,  in  the  direction  of 
recognising  the  family  as  founded  on  the  tie  of  blood.  The 
work  was  undertaken,  in  the  first  instance,  by  the  Praetors ; 
and  nothing  can  be  more  instructive  than  to  observe  the  slow, 
hesitating,  cautious  steps  taken  through  many  centuries  in  the 
task  of  reconstructing  the  law. 

Those  that  the  Praetor  alone  calls  to  the  inheritance  do  not  become  heirs 
at  strict  law,  for  the  Praetor  cannot  make  an  heir ;  that  can  be  done  only  by 
a  statute,  or  a  like  means  of  settling  the  law  (juris  constitutio) — a  Senatus 
Consultum,  for  instance,  and  the  imperial  constitutions.  But  when  the 
Praetor  gives  them  bonorum  possession  they  are  settled  in  the  position  of  the 
heirs,  and  are  called  bonorum  possessores.  In  addition,  there  are  also  many 
other  degrees  the  Praetor  has  made  in  giving  bonorum  possession  his  aim 
being  that  no  one  should  die  without  a  successor.  For  the  right  of  coming 
to  take  inheritances  which  the  statute  of  the  XII  Tables  settled  within  very 
narrow  bounds,  has  been  broadened  greatly  by  the  Praetor  on  the  grounds 
of  goodness  and  fairness  {ex  bono  et  aequo).    (J.  3,  9,  2  ;  G.  3,  32.) 

A  seventh  kind  of  possession  has  followed,  which  the  Praetors,  with  the 
best  of  reasons,  introduced.  Last  of  all,  the  edict  promises  bonorum 
possessio  to  those  also  whose  right  to  the  grant  is  included  in  the  provisions 
of  any  statute,  Senatus  ConsuUumy  or  constitution.    This  the  Praetor  has 
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not  numbered  with  the  bonorum  possessiones  that  come  in  case  of  intestacy, 
nor  with  those  under  wills,  by  any  fixed  law.  But  regarding  it  as  a  last 
extraordinary  aid,  he  grants  it,  according  to  the  requirements  of  the  case,  to 
those  that  come  in  under  statutes,  Senatus  Consulta^  or  constitutions  of  the 
Emperors,  in  virtue  of  some  novel  right ;  and  this  whether  under  a  will  or  in 
case  of  intestacy.    (J.  3,  9,  8.) 

Sometimes,  however,  it  is  neither  to  amend  nor  to  impugn  the  old  law, 
but  rather  to  confirm  it,  that  he  promises  bonorum  possessio.  For  he  gives 
it  in  accordance  with  the  terms  of  the  will  to  those  also  that  have  been 
appointed  heirs  by  a  will  rightly  made  [if  only  the  will  has  been  sealed  with 
the  seals  of  not  less  than  seven  witnesses].  Again,  in  case  of  intestacy,  he 
calls  heredes  sui  and  agnates  to  the  bonorum  possessio.  [In  these  cases  his 
boon  seems  in  this  one  point  only  to  be  of  any  use,  that  he  that 
thus  demands  bonorum  possessio  can  use  the  interdict  beginning  "  QUORUM 
Bonorum,''  an  interdict  whose  usefulness  we  shall  set  forth  in  its  own 
place.]  But  in  any  case,  even  though  bonorum  possessio  were  removed, 
the  inheritance  belongs  to  them  by  the  jus  civile.  (J.  3>  9>  '  J  G-  3»  34-) 
(For  this  interdict,  see  p.  196.) 

But  often  certain  persons  have  bonorum  possessio  granted  them  in  such  a 
way  that  he  to  whom  it  is  granted  cannot  hold  the  inheritance.  This  is 
called  bonorum  possessio  sine  re  (in  name,  but  not  in  fact).  If,  for  instance,  a 
will  is  rightly  made,  and  the  heir  that  is  appointed  decides  to  take  the 
inheritance,  but  refuses  to  ask  bonorum  possessio  according  to  the  terms  of 
the  will,  and  remains  content  with  being  heir  by  the  jus  civile,  then  none 
the  less  those  that  if  no  will  is  made  are  called  to  the  goods  of  the  intestate 
can  ask  bonorum  possessio.  But  it  is  only  in  name,  not  in  fact,  that  the  inherit- 
ance belongs  to  them,  because  the  heir  named  in  the  will  can  make  himself 
master  of  the  inheritance.  The  rule  of  law  is  the  same,  if,  when  an  intestate 
dies,  the  suus  heres  refuses  to  ask  bonorum  possessio,  and  remains  content  with 
his  statutory  right  For  to  an  agnate  the  bonorum  possessio  is  open,  but  not  in 
fact,  since  the  suus  heres  may  make  himself  master  of  the  inheritance.  Agree- 
ably to  this  also,  if  it  is  to  the  agnate  the  inheritance  belongs  by  theyW 
civile,  and  he  enters  on  the  inheritance,  but  refuses  to  ask  bonorum  possessio^ 
and  accordingly  one  of  the  nearest  kinsfolk  asks  it,  he  will  have  it,  but  not  in 
fact,  for  the  same  reason.  There  are  also  certain  other  like  cases,  some  of 
which  we  have  related  in  an  earlier  part  of  our  commentaries.    (G.  3, 

35-38.) 

Pbastorian  Inhkbttaicgb  and  Praetorian  Ownbrsbip. — As  already  stated 
(pp.  203-204),  an  instructive  parallel  may  be  drawn  between  the  innovations  of  the 
Praetor  in  the  law  of  Property,  and  his  innovations  in  the  law  of  Inheritance.  In 
amending  the  law  of  Ownership,  the  Praetor  had  two  main  objects  in  view— (1)  To 
remedy  the  inconvenience  of  too  strict  an  attachment  to  formal  oonveyanoes  ;  and  (2)» 
To  extend  the  enjoyment  of  property  to  persons  that  could  not  be  owners  by  the  civil 
law.  The  Praetor  pursued  analogous  objects  in  the  case  of  Inheritance  ;  partly  he 
admitted  a  less  formal  mode  of  executing  a  will,  and  partly  he  gave  inhaitaDoea  to 
persons  that  could  not  succeed  according  to  the  old  law  of  Rome.  The  mode  of  the 
Praetor's  action  is  also  similar.  A  Praetor  could  not  make  a  kert9  as  he  could  not  giv* 
the  dominium  ex  jure  QuiriHum;  but  just  as  he  bestowed  the  practical  enjojmoit  of 
property  under  the  name  of  poues$io,  so  he  in  effect  made  heirs  under  the  name  of 
bonontm  pouasores.   Again  we  have  to  remark  a  similarity  in  the  remediea>   What  tha 
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Interdiote  UH  PossidetU  and  Utrubi  were  to  the  Ftncitcoeio,— that  the  Tnterdict 
Quorum  Bonorum  is  to  the  PetUio  fferecUtatit, 

Bot  while  these  points  sufficiently  attest  an  identity  of  aim  and  method  in  the 
Praetor's  action,  there  is  one  point  of  vital  difference.  The  inUrut  of  a  Praetorian 
owner  (potfeMor)  and  of  a  Praetorian  heir  {bonorum  poiussor)  has  the  same  juridical 
character ;  but  the  investitive  facts  creating  the  interest  are  entirely  different.  A 
chief  element  in  the  title  to  Praetorian  ownership  is  actual  or  constructive  physical  ooou 
pation,  and  therefore  the  remedies  were  either  to  retain  or  to  recover  possession.  (See 
p.  214.)  Practically,  traditio  was  the  transvestitive  fact  of  Praetorian,  as  maneipalio 
was  of  Quiritarian  ownership.  But  from  the  nature  of  the  case,  "  deliveiy,"  as  a 
mode  of  aoc^uisition,  was  inapplicable  to  Inheritance.  Thus  the  idea  of  *'  physical 
occupation  *'  that  bulks  so  largely  in  the  law  of  Ownership,  has  no  place  in  the  law  of 
Inheritance ;  on  the  contrary,  the  object  of  the  Jnterdict  Quorum  Bonorum  is  to 
acquire  possession.  The  investitive  facts  of  the  Praetorian  Inheritance  are  either  an 
informal  will  of  a  testator  complying  with  the  requirements  of  the  edict,  or  a  place  in  the 
Praetorian  scheme  of  intestate  succession.  In  each  of  the  three  departments,  Property, 
Contract,  and  Inheritance — and  to  these  will  presently  be  added  Procedure—the 
Praetor  had  to  deal  with  similar  evils,  and  he  applied  similar  remedies.  It  is  only  in 
the  case  of  Ownership  that  the  idea  of  physical  occupation  emerges  ;  and  that  may  be 
said,  in  a  sense,  to  be  accidental  The  Praetor,  it  may  without  extravagance  be  sup- 
posed, while  establishing  equitable  ownership,  might  have  adopted  some  other  trans- 
vestitive fact  than  "  delivexy  ;  *'  he  mighty  for  instance,  have  taken  a  sealed  writing  as 
his  mode  of  conveyance.  No  doubt  there  were  in  the  circumstances  under  which  his 
jurisdiction  was  developed  reasons  why  he  should  have  taken  *'  delivery ;  **  but  it  is 
completely  to  invert  the  order  of  ideas  to  suggest  that  it  was  out  of  any  supposed 
moral  claim  attached  to  physical  occupation  that  the  scheme  of  Interdict- Possession 
took  its  rise.  That  theory  u  shaken  to  its  foundation  by  the  faqt  that  we  find  in  the 
case  of  Inheritance  a  complete  system  of  Praetorian  rights  and  remedies,  exactly  as 
in  Ownership,  but  to  which  the  idea  of  physical  occupation  is  wholly  irrelevant. 

Bonorum  possesM  $ine  re  and  cum  re. 

The  poitesiio  bonorum  was  obtained  by  application  to  the  Praetor,  and  might  be 
granted  to  a  person  whose  title  was  derived  from  the  dvil  law  as  well  as  to  one  whose 
title  was  based  solely  on  the  Praetorian  edict.  The  only  object  that  a  heres  could  have 
in  asking  the  poeseMsio  bonorum  was  to  enable  him,  if  he  pleased,  to  use  the  Interdict 
Qu<frum  Bonorum,  It  seems  to  have  been  the  practice  of  the  Praetor  to  grant 
bonorum  po$$e8sio  to  any  one  that  applied,  if  no  one  had  before  shown  a  better  title. 
It  might  thus  happen  that  a  person  got  potsessio  bonorum,  while  another  having  a  better 
title  chose  to  rely  solely  on  his  title  by  the  civil  law.  In  this  case  the  bonorum  pa- 
ses9or  could  not  resist  the  petiHo  kerecUttUit  of  the  heres,  and  his  bonorum  potseitio  was 
said  to  be  tine  re.  If  the  bonorum  pottessor  was  also  heres,  then  he  was  said  to  have 
bonorum  possessio  cum  re.  The  bonorum  possessio  sine  re  was  a  naked  Praetorian  title, 
carrying  with  it  no  substai^ial  advantage. 

II.  Defects  in  the  law  of  the  XII  Tables. 

Here  end  the  rules  for  the  inheritances  of  freebom  persons  that  die 
intestate  under  the  statute  of  the  XII  Tables.  How  strict  that  law  was,  may 
be  clearly  understood.    (G.  3,  18.) 

The  moment  they  are  emancipated,  descendants  have  no  right  to  an 
ascendant's  inheritance  under  that  statute,  because  they  have  ceased  to  be 
sui  hered€s,    (G.  3,  19.) 

The  rule  of  law  is  the  same  if  children  are  not  in  the  potestas  of  their 
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father,  because  although  they  as  well  as  he  have  been  presented  with  Roman 
citizenship,  yet  they  have  not  been  brought  by  the  Emperor  under  their 
father's  potestas,    (G.  3,  20.) 

Agnates,  again,  that  have  undergone  capitis  deminutioy  are  not  admitted 
under  that  statute  to  the  inheritance ;  because  the  name  of  agnation  is 
destroyed  by  such  a  change  of  status.    (G.  3,  21.) 

Again,  if  the  nearest  agnate  does  not  enter  on  the  inheritance,  the  following 
is  not  admitted  any  the  more  by  the  statutory  rules  of  law.    (G.  3,  22.) 

All  female  agnates,  again,  that  are  outside  the  degree  of  persons  of  the 
same  blood  (consanguinei\  have  no  right  under  the  statute.    (G.  3,  23.) 

And  similarly,  kinsfolk  are  not  admitted  that  are  allied  only  by  a  re- 
lationship through  persons  of  the  female  sex.  So  far  does  this  go,  that  not 
even  between  a  mother  and  her  son  or  daughter  is  any  right  to  take  an 
inheritance  either  way  open;  except,  indeed,  when  by  an  in  manum 
conventio  the  rights  of  persons  of  the  same  Uood  have  been  estaUished 
between  them.    (G.  3,  24.) 

But  these  unfairnesses  in  the  law  have  been  amended  by  the  Praetor's 
edict.    (G.  3,  25.) 

These  defects  (excepting  that  regarding  women  agnates, 
which  was  introduced  after  the  lex  Voconia)  may  be  considered 
as  merely  examples  of  one  defect — ^namely,  that  the  law  of  the 
XII  Tables  did  not  recognise  the  tie  of  blood.  The  edict  of 
the  Praetor  partly  altered  the  classes  as  arranged  by  the  XII 
Tables,  and  partly  added  to  them. 

By  the  XII  Tables.  By  the  Praetorian  Edict 

1.  Bu.i  heredtt  ooirespond  to  1.  Children  {unde  Uberi). 

2.  Agnati  ,,  2.  Statutory  heirs  (unde  Ugiiimi), 

3.  OentiUi  „ 

{  3.  Cognates  {unde  cognati), 

4.  Husband  and  Wife  {uiuU  vir  et  uator). 

According  to  the  edict,  no  person  in  gronps  2,  3,  or  4  could 
succeed  while  there  were  any  in  group  1 ;  none  in  group  3  or  4 
while  there  were  any  in  1  or  2 ;  none  in  4  while  there  were  any 
in  1,  2,  or  3.  It  will  be  expedient  to  keep  this  in  mind  in  trac- 
ing seriatim  the  cases  in  which  cognaiiony  or  the  tie  of  blood,  was 
admitted  as  a  title  to  succession. 

The  order  in  which  the  several  cases  will  be  examined  is  as 
follows : — 

I.  Fathen  and  Children. 

(l)  When  the  children  have  been  emancipated. 

1 .  Succession  of  child  to  father. 

2.  „  father  to  child. 

(II.)  When  the  children  have  been  given  in  adoption. 

1.  Succession  of  child  to  natural  father. 

2.  ,,  natural  father  to  ohUd. 
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'  (m.)  Suocessioii  of  father  to  ddldren  under  hia  poUitat  in  the  later  period  of 
the  Empire, 
n.  Grandfathers  and  Grandc^dren,  when  the  father  of  the  children  has  been 
emancipated  or  given  in  adoption. 

1.  SucceBsion  of  grandfather  to  grandchildren. 

2.  „  grandchildren  to  grandfather, 
m.  Mothers  and  Children. 

1.  Succession  of  mothers  to  children. 

2.  ,,  children  to  mothers. 
IV.  Succession  of  Agnates. 

v.  The  Succession  of  Collateral  Cognates. 
YI.  Affinity— Husband  and  Wife. 

I. — Fathers  and  Children. 
(l.) — 1.  Succession  of  emancipated  children  to  fathers. 

Emancipated  descendants  have  by  the  jus  civile  no  rights  of  succession. 
They  arc  not  sui  heredeSy  since  they  have  ceased  to  be  in  iYiepoiestas  of  the 
ascendant,  and  there  is  no  other  right  in  which  they  are  called  by  the  statute 
of  the  XII  Tables.  But  the  Praetor,  stirred  up  by  a  sense  of  what  is 
naturally  fair,  gfives  them  bonorum possessio  ^^  unde  liberi"  (for  descendants), 
just  as  if  they  had  been  in  the  ascendant's  potestas  at  the  time  of  his  death  ; 
and  this  whether  they  are  alone,  or  whether  they  come  in  along  with  sui 
heredes.  If,  therefore,  two  descendants  are  in  being,  one  emancipated  and 
the  other  in  potestate  at  the  time  of  the  death,  undoubtedly  the  one  in 
potestate  is  sole  heir  by  iSiejus  civile;  that  is,  he  alone  is  suus  heres.  But 
since  the  emancipated  descendant  is  by  the  Praetor's  boon  admitted  to  a 
share,  the  suus  heres  turns  out  to  be  heir  of  one  share  only.    (J.  3,  i,  9.) 

All  descendants  lacking  in  statutory  rights  he  calls  to  the  inheritance 
just  as  if  they  had  been  \n  potestas  of  their  ascendants  at  the  time  of  death ; 
and  that  whether  they  are  alone,  or  whether  sui  heredes  (those,  that  is,  that 
were  in  the  potestas  of  the  father)  come  in  along  with  them.    (G.  3,  26.) 

CoLLATio  BoNOBUM. — The  right  of  emanfiipated  children  was  conditional  on  their 
bringing  into  hotchpot  (coUatio  honorum)  their  property,  which  was  reckoned  as  part  of 
the  inberitanoe,  for  the  purpose  of  dividing  it  between  them  and  their  brothers  and 
sisters  living  under  their  father's  potestas.  This  was  demanded  by  justice,  for  the 
property  that  the  children  living  under  the  potestas  would  have  enjoyed  if  they  had 
been  emancipated,  was  necessarily  reckoned  as  part  of  the  inheritance.  (D.  37,  6,  1 ; 
C.  6,  20,  9.)  The  emancipated  children  were  not  required  to  bring  into  hotchpot 
what  they  would  have  had  as  separate  property,  even  if  they  had  continued  und^r  the 
potestcu;  as,  e.g.,  the  peculium  castrense  and  quasi-castrentt.  Justinian  enacted  that 
whatever  could  be  reckoned  for  the  purpose  of  legitim  (qxiarta  legitima)  should  be 
brought  into  hotchpot.  (C.  6,  20,  20,  pr.)  In  like  manner  daughters  were  required 
to  bring  into  hotchpot  their  dowries.     (C.  6,  20,  3.) 

2**,  Succession  of  fathers  to  emancipated  children. 

Papinian  observes  that  the  succession  of  parents  to  children 
stands  on  quite  a  diflFerent  footing  from  the  succession  of 
children  to  parents.  The  claims  of  parents  rest  upon  a  sort  of 
pity,  whereas  it  was  the  natural  right  of  children  to  succeed  to 
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their  parents.  (D.  38,  6,  7,  1.)  This  idea  is  easily  explained. 
By  the  law  of  the  XII  Tables  an  inheritance  could  not  go  to 
a  father  or  ascendant,  because  a  father  never  could  be  in  the 
potestas  of  his  son,  and  still  less  could  a  grandfather  be  in  the 
potestas  of  his  grandson. 

To  understa-nd  how  a  father  came  to  be  recognised  as  an 
heir  to  his  emancipated  son,  it  is  necessary  to  bear  in  mind  the 
ancient  ceremony  of  emancipation  by  the  triple  sale  and  sub- 
sequent manumission.  That  manumission  was  almost  identical 
in  effect  with  the  manumission  of  a  slave.  The  father  became 
the  patronus  of  his  own  son.  After  the  analogy  of  the  law  that 
gave  a  patron  the  succession  to  his  freedman  dying  intestate 
without  children,  the  father  of  an  emancipated  son  was  allowed 
to  succeed  him  in  default  of  children.  Such  were  the  rights  of 
a  father,  who  had  taken  care  by  a  contract  of  trust  to  secure  to 
himself  the  remancipation  of  the  son  after  the  third  sale,  and 
thereby  the  manumission.     (See  p.  68.) 

If  the  fictitious  purchaser,  whose  aid,  we  have  seen,  was 
necessary  to  effect  the  formal  emancipation,  had  himself  released 
the  son,  he  became  his  patron,  and  on  the  death  of  the  son 
intestate,  without  children,  had  the  right  of  succession  to  the 
son,  in  preference  even  to  the  natural  father.  To  prevent 
this  result,  a  contract  (contractus  Jiduciae)  was  usually  made, 
under  which  the  fictitious  purchaser  was  compelled  to  remand- 
pate  the  son  to  his  father.  If  this  were  not  done,  the  manumitter 
succeeded  as  patronus ;  but  to  him  the  Praetor  preferred  any 
cognate  within  the  second  degree  (whether  ascendant,  de- 
scendant, or  collateral).  These  were  the  ten  persons  {decern 
personae)  whose  place  in  the  edict  of  the  Praetor  came  imme- 
diately after  the  agnate.     (Mos.  et  Rom.  Leg.  CoUat.  16,  9,  2.) 

To  the  statutory  succession,  none  the  less,  the  ascendant  too  is  called,  that 
after  making  a  contract  oifiducia  emancipates  a  son  or  daughter,  a  grandson 
or  granddaughter,  and  so  on.  This,  under  our  constitution,  follows  in  any 
case ;  and  so  emancipations  of  descendants  are  always  presumed  to  be 
made  with  a  contract  oifiducia.  But  among  the  ancients  this  was  not  so, 
unless  the  contract  was  specially  made  before  the  ascendant  manumitted. 
(J.  3,  2,  8.) 

These  were  brought  in  by  the  Praetor's  jurisdiction.  We,  however,  who 
pass  by  nothing  without  watchful  care,  but  correct  everything  by  our  con- 
stitutions, have  admitted  the  bonorum  possessiones  contrary  to  the  terms 
of  the  will,  and  according  to  the  terms  of  the  will  as  necessary  arrangements, 
and  also  those  in  case  of  intestacy  called  "  unde  liberi^  (for  descendants), 
and  "  unde  UgitimV  (for  statutory  successors).    (J.  3,  9,  4.) 

The  one  put  in  the  fifth  place  by  the  Praetor's  edict,  the  "  unde  decern 
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Personae^  (for  ten  persons),  we  have  shown,  with  dutiful  aim  and  in  compen- 
dious words,  to  be  superfluous.  The  bonorum  fiossessio  aforesaid  put  ten 
persons  before  an  outside  manumitter.  Our  constitution  on  the  emanci- 
pation of  descendants  has  granted  all  ascendants  (who  are  at  the  same 
time  the  manumitters)  the  right  to  manumit  under  a  contract  oifiducia;  and 
so  the  very  manumission  involves  this  privilege,  and  the  bonorum  possessio 
just  spoken  of  becomes  superfluous.  We  have  taken  away,  therefore,  the 
fifth  bofwrum  possessio  aforesaid,  and  have  reduced  to  its  rank  the  sixth  (as 
it  was  formerly),  making  it  the  fifth — that  which  the  Praetor  promises  the 
nearest  kinsfolk.    (J.  3,  9,  5.) 

Under  Justinian  the  succession  to  an  emancipated  son  was  as  follows  (C.  6, 
66,  2)  :- 

(1.)  Children  of  deceased. 

(2.)  Brothers  and  sisters  of  deceased. 

(8.)  The  father. 

(n.)  Children  given  in  adoption. 

1.  Succession  of  children  given  in  adoption  to  their  natural 
father. 

Descendants,  too,  that  are  in  th^  family  of  their  adoption,  are  called 
in  this  same  degree  to  the  inheritance  of  their  ascendants  by  birth, 
a.  3,  5,  3;  G.  3,31.) 

The  grade  here  referred  to  is  the  third— naniely,  the  cogruUi — after  the  Ugitimi 
and  liberi,  TUbsy  have  been  changed  to  a  new  family,  and  there  subsists  nothing  to 
connect  them  with  the  old,  except  the  bond  of  cognation. 

But  those  that,  when  emancipated  by  an  ascendant,  have  g^ven  themselves 
in  adoption,  are  not  admitted  to  the  goods  of  their  father  by  birth,  as  if 
descendants ;  provided,  that  is,  they  were,  when  he  died,  in  the  family  of 
their  adoption.  If,  however,  in  his  lifetime  they  are  emancipated  by  the 
father  that  adopted  them,  they  are  admitted  to  the  goods  of  their  father  by 
birth,  as  if  he  had  himself  emancipated  them,  and  they  had  never  been  in 
the  family  of  their  adoption.  Agreeably  to  this  also  they  come  to  be,  so 
far  as  regards  their  father  by  adoption,  in  the  position  of  outsiders.  But 
if,  after  the  death  of  their  father  by  birth,  they  are  emancipated  by  the 
father  that  adopted  them,  then  so  far  as  regards  the  latter  they  are  in  the 
position  of  outsiders  as  before ;  and  so  far  as  regards  the  goods  of  their 
ascendant  by  birth,  they  do  not  any  the  more  obtain  the  degree  of  descen- 
dants. The  reason  why  this  is  held  is,  that  it  was  unfair  for  a  father  by 
adoption  to  have  it  in  his  power  to  say  to  whom  the  goods  6f  a  father  by 
birth  should  belong,  whether  to  his  descendants  or  to  his  agnates.    (J.  3,  i,  10.) 

Sons  by  adoption  have  therefore  less  rights  than  sons  by  birth.  Sons  by 
birth,  if  emancipated,  retain,  by  the  Praetor's  boon,  the  degree  of  descendants, 
although  they  lose  it  by  the  jus  civile.  But  adopted  sons,  if  emancipated, 
both  lose  the  degree  of  descendants  by  the  jus  civile,  and  are  not  aided  by 
the  Praetor.  And  rightly ;  for  the  principles  of  the  jus  civile  cannot  destroy 
natural  rights ;  and  they  cannot,  because  they  cease  to  be  sui  heredesy  cease 
also  to  be  sons  or  daughters,  grandsons  or  granddaughters.  But  adopted 
children,  when  emancipated,  come  to  be  in  the  position  of  outsiders,  because 
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the  rights  and  name  of  son  or  daughter  they  have  gained  by  adoption,  they 
lose  in  another  way,  under  the  same  jus  civile;  that  is,  by  emancipation. 

a.  3, 1,  II.) 

These  same  rules  are  observed  in  the  bonorum  possession  that  contrary 
to  the  terms  of  the  will  the  Praetor  promises  to  the  descendants  the  ascen- 
dant has  passed  over,  by  neither  appointing  them  heirs,  that  is,  nor  (as  he 
ought)  disinheriting  them.  Those,  indeed,  that  were  in  the  ascendant's 
potestas  at  the  time  of  death,  and  those  that  were  emancipated,  the  Praetor  calls* 
to  this  bonorum  possessio ;  but  those  that  were  in  a  family  of  their  adoption 
during  the  time  at  which  the  ascendant  by  birth  died,  he  repels.  Adopted 
children,  again,  that  have  been  emancipated  by  their  adopted  father,  even 
by  way  of  intestacy,  much  more  when  contrary  to  the  terms  of  the  will, 
the  Praetor  refuses  to  admit  to  his  goods  because  they  cease  to  be  in  the 
number  of  his  children.    (J.  3,  i,  12.) 

We  must,  however,  be  warned  that  those  that  are  in  a  family  of  their 
adoption,  or  that,  after  the  death  of  an  ascendant  by  birth,  have  been 
emancipated  by  an  adopted  father,  if  the  ascendant  by  birth  dies  intestate, 
although  they  cannot  be  admitted  by  the  part  of  the  edict  by  which  descen- 
dants are  called  to  the  bonorum  possessio,  may  yet  be  called  by  another 
part — that,  namely,  by  which  the  kinsmen  of  the  deceased  are  called.  Under 
that  part  they  are  admitted  only  if  no  descendants  that  are  sui  heredes^  or 
emancipated,  stand  in  the  way,  and  if  there  is  no  agnate  to  come  between 
them.  For  the  Praetor  first  calls  the  descendants,  both  sui  heredes  and 
emancipated,   next   the    statutory  heirs,   and   next  the  nearest   kinsmen. 

(J.  3,  I,  13.) 

All  these  were  the  views  adopted  in  old  times ;  but  they  have  received 
some  amendment  from  our  constitution  laid  down  in  regard  to  persons 
given  in  adoption  to  others  by  the  fathers  to  whom  they  were  bom.  Some 
cases,  indeed,  we  have  found,  in  which  sons  lost  the  right  of  succeeding  to 
their  ascendants  by  birth,  by  reason  of  their  adoption ;  and  then,  as  the 
adoption  was  easily  undone  by  emancipation,  were  called  to  succeed  to 
neither  father.  This,  as  usual,  we  have  corrected  by  writing  a  constitution, 
in  which  we  have  determined,  that  when  an  ascendant  by  birth  gives  his 
son  to  another  to  be  adopted,  all  the  son's  rights  are  to  be  preserved  unim- 
paired, just  as  if  he  had  still  remained  in  the  potestas  of  his  father  by  birth, 
and  no  adoption  at  all  had  followed.  To  this  there  is,  in  one  event,  an 
exception — he  can,  in  case  of  intestacy,  come  to  succeed  his  adopted  father. 
But  if  he  makes  a  will,  then,  neither  by  the  jus  civile  nor  by  the  Praetorian 
law  can  the  adopted  son  follow  up  anything  from  his  inheritance,  either  by 
claiming  bonorum  possessio  contrary  to  the  terms  of  the  will,  or  by 
starting  a  complaint  against  the  will  as  undutiful.  For  no  necessity  is  laid 
on  the  father,  by  adoption,  either  to  appoint  him  heir  or  to  disinherit  him, 
inasmuch  as  there  is  no  tie  of  birth  to  couple  them.  Even  if  a-man  has 
been  adopted  under  the  Senatus  ConsuUum  Sabinianum  from  among  three 
sons,  he  has  no  rights ;  for  in  a  case  of  this  sort  no  fourth  share  is  preserved 
to  him,  and  no  action  is  open  to  him  to  follow  it  up.  But  by  our  constitution 
an  exception  is  made  in  the  case  of  a  person  that  an  ascendant  by  birth  has 
taken  up  to  be  adopted  ;  for  since  both  rights,  by  birth  as  well  as  by  statute, 
meet  in  such  a  person,  we  have  preserved  the  early  rights  for  such  an 
adoption,  just  as  if  a  paterfamilias  has  given  himself  to  be  adopted  by 
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arrogatio.    All  this  specially,  and  in  detail,  can  be  gathered  from  the  tenor 
of  the  aforesaid  constitution.    (J.  3,  i,  14.) 

The  SenaXiu  Comtdtum  Sabinianum  is  supposed  to  haye  been  passed  in  the  reign 
of  Marcus  Aurelius.  It  provided  that  when  a  man  had  adopted  one  of  three  sons 
living  under  the  potutaa  of  their  father,  he  must  leave  to  that  adopted  son  one-fourth 
of  his  goods.  If  he  did  not,  the  son  so  adopted  (ex  tribtu  maribus)  could  recover  this 
fourth  against  the  heirs  appointed  by  wilL  (Theoph  J.  3,  I,  14.)  Why  this  was  con- 
fined to  a  son  adopted  from  among  three  males,  we  are  not  told.  The  Senatus 
CotuuUum  was  repealed  in  favour  of  the  provisions  introduced  by  Justinian. 

2.  Succession  of  father  to  children  given  in  adoption. 

In  this  case  the  father  was  not  a  manumitter,  therefore  not 
a  patron.'  The  probability,  then,  is  that  he  succeeded  only 
as  a  cognate  in  the  third  class,  instead  of  coming  immediately 
after  the  children  of  the  adopted  son.  But  by  Justinian's 
constitution,  adoption  ceased  to  deprive  the  natural  father 
of  the  potestas, 

(III«)  Succession  of  father  to  children  imder  potestas. 

When  children  under  potestas  were  allowed  to  hold  separate 
property  {peculium  castrense  and  guasi  ccLstrense),  the  order  of 
succession  was  as  follows: — (1)  The  children  of  deceased;  (2) 
the  brothers;  and  (3)  the  father  takes  it  by  virtue  of  his 
potestas.    (J.  2,  12,  pr.) 

As  we  have  seen,  the  next  property  over  which  children 
acquired  some  power,  was  that  which  they  obtained  through 
their  mother  or  her  family  {hona  materna)^  when  the  rights  of 
the  paterfamilias  were  confined  to  a  mere  usufi-uct.  His  rights  of 
succession  were  similarly  restricted  by  Valentinian,  Leo,  and 
Anthemius,  and  Justinian.  (0.  6,  61,  3 ;  C.  6,  61, 4 ;  C.  6,59, 11.) 
The  order  was  as  follows : — (1)  Children  and  descendants 
of  deceased  son ;  (2)  brothers  and  sisters  ,of  the  same  or 
different  fathers ;  and  (3)  the  father  or  other  male  ascendant. 
Finally,  when  Justinian  extended  the  rule  at  first  confined  to 
bona  maiema  to  all  property  over  which  he  gave  the  father 
only  a  usufruct,  he  enacted  that  the  same  order  of  suc- 
cession should  be  observed.     (C.  6,  61,  6,  1.) 

n. — Grandfathers  and  Grandchildren. 

1.  Succession  of  grandchildren  to  grandfathers. 

(1.)  When  the  grandson  is  under  the  poiestas  of  his  grand- 
father, and  his  own  father  is  emancipated,  no  question  arises  ; 
children  born  to  the  emancipated  son  after  the  emancipation 
have  a  right  to  succeed  their  grandfather.  (D.  38,  6,  5, 1.)  Thus 
there  is  no  difficulty  in  regard  to  descendants  through  males, 
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whether  they  or  their  fathers  were  actually  under  the  poiestcu 
of  the  ancestor,  or  were  relecised  from  it. 

(2.)  Grandchildren  through  females  were  at  first  admitted 
simply  as  cognates  in  the  third  degree. 

Antiquity,  in  its  greater  liking  for  those  bom  from  males,  used  to  call 
grandsons  or  granddaughters  descended  from  the  male  sex  only  to  succeed 
as  sui  heredes^  and  preferred  them  to  the  rights  of  agnates.  But  grandsons 
bom  from  daughters,  and  great-grandsons  bom  from  granddaughters,  it 
reckoned  as  mere  kinsmen ;  and  after  the  line  of  agnates  used  to  call  them 
to  succeed  to  a  grandfather  or  great-grandfather  on  the  mother's  side,  or  to 
a  grandmother  or  great-grandmother  on  either  the  father's  side  or  the 
mother's  side.  But  the  former  Emperors  could  not  bear  to  leave  such  a 
wrong  against  nature  without  satisfactory  amendment  The  name,  they 
said,  of  grandson  or  great-grandson  is  common  to  both — ^to  the  descendants 
of  females  as  well  as  of  males ;  they  gave  them,  therefore,  the  same  d^rec 
and  order  of  succession.  But  that  there  may  be  something  more  for  those 
that  are  fortified  by  the  vote  not  only  of  nature,  but  of  the  old  law,  the  share 
of  the  grandsons  or  granddaughters  and  so  on,  of  whom  we  have  spoken 
above,  must,  they  have  held,  be  lessened  a  little.  They  receive,  therefore,  a 
third  less  than  their  mother  or  g^ndmother  would  have  received,  or  than 
their  father  or  grandfather  on  either  the  father's  or  the  mother's  side  would 
have  received,  when  it  is  a  woman  that  is  dead,  and  whose  inheritance  is  in 
question.  Further,  if  those  enter,  although  they  are  alone,  the  Emperors  in 
no  case  called  in  the  agnates.  Again,  as  the  statute  of  the  XII  Tables, 
when  a  son  is  dead,  calls  the  grandsons  or  granddaughters,  or  the  great- 
g^ndsons  and  great-granddaughters,  in  room  of  their  father,  to  succeed  their 
grandfather,  so  the  imperial  arrangements  call  them  in  room  of  their  mother 
or  grandmother,  but  with  their  share  lessened  by  a  third,  as  has  already  been 
remarked.    (J.  3,  i,  15.) 

Some  doubt,  however,  still  remained  as  to  the  respective  rights  of  the 
agnates  and  the  grandsons  of  whom  we  have  spoken,  as  the  agnates 
claimed  for  themselves  a  fourth  of  the  substance  of  the  deceased  by  autho- 
rity of  a  certain  constitution.  We,  therefore,  have  set  aside  the  constitution 
of  which  we  speak  from  our  Code,  and  have  not  allowed  it  to  be  inserted  in 
our  Code  from  that  of  Theodosius.  By  a  constitution  we  have  published, 
moreover,  we  have  withdrawn  from  it  all  its  leg^  effect,  and  have  enacted 
that  when  such  grandsons  by  a  daughter,  or  great-^grandsons  by  a  grand- 
daughter, and  so  on,  survive,  the  agnates  can  claim  for  themselves  no  share 
in  the  succession  to  the  dead.  For  we  would  not  have  those  that  come  in 
collaterally  preferred  to  descendants  in  the  direct  line  of  rights.  This  con- 
stitution, too,  of  ours,  is  by  its  own  strength  to  hold  both  in  former  times  and 
now,  so  we  enact.  As,  however,  in  regard  to  the  respective  rights  of  sons 
and  grandsons  by  a  son,  antiquity  determined  that  the  inheritance  should  be 
portioned  out  by  counting  heads  not  stocks  ;  so  in  like  manner  we  order  the 
distribution  to  be  made  between  sons  and  grandsons  by  a  daughter,  or  be- 
tween all  grandsons  and  granddaughters  and  other  persons  successively.  The 
result  is,  that  both  offsprings  obtain  the  portion  of  their  mother  or  £ather  or 
of  their  grandmother  or  grandfather  without  any  lessening.  If,  perchance, 
on  the  one  side,  there  are  one  or  two,  on  the  other  three  or  four,  then  the  one 
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or  two  will  have  one-half,  and  the  other  three  or  four  the  other  half  of  the 
inheritance.    Q.  3>  J>  ^^0 

2,  Succession  by  grandfether.  If  a  grandfather  emancipated 
his  grandchild,  he  succeeded  as  quasi-patroii ;  if  not,  and  the 
child  were  given  in  adoption,  his  rights,  according  to  the  laws  of 
Justinian,  were  unimpaired.  If  the  child  died  under  the  potestaSf 
the  grandfather  succeeded  to  the  pecuKum  castreme  as  owner 
of  it,,  and  to  all  the  other  property,  in  the  new  law  of  Justinian, 
after  the  child's  father. 

III. — ^Mothers  and  Children. 
1.  Succession  of  mothers. 

There  are,  further,  some  degrees  besides  that  the  Praetor  makes  in  giving 
bonorum  possession  his  aim  being  that  no  one  should  die  without  a  succ^sor. 
Of  these  we  did  not  treat  in  these  Commentaries,  and  that  on  purpose ; 
because  we  have  unfolded  the  whole  law  on  this  subject  in  special  commen- 
taries.   (G.  3,  33,  as  restored.) 

This  only,  therefore,  it  is  enough  to  call  attention  to,  that  although  in 
statutory  inheritances  kinship  alone,  by  the  statute  of  the  XII  Tables,  helped 
no  one  to  take  an  inheritance,  so  that  even  a  mother  would  under  the  statute 
have  no  right  at  all  in  the  goods  of  her  children,  unless  by  passing  in  manum 
she  had  obtained  the  rights  due  to  one  of  the  same  blood  ....  after 
her  he  calls  the  sister  of  the  deceased,  if  of  the  same  blood,  and  the  wife 
that  had  passed  into  his  mantis,    (G.  3,  33  A,  as  restored.) 

The  statute  of  the  XII  Tables  used  law  so  strict,  and  went  so  far  in  pre- 
ferring those  bom  from  males  and  in  driving  off  those  allied  to  them  by  a 
relationship  through  the  female  sex,  that  not  even  in  the  case  of  a  mother 
on  the  one  hand,  and  her  son  or  daughter  on  the  other,  had  either  any  right 
to  take  an  inheritance  from  the  other.  But  the  Praetors,  on  the  ground  of 
their  nearness  as  kinsfolk,  used  to  call  those  persons  to  the  succession  by  the 
bonorum  possessio  they  gave  them,  called  unde  cognati  (for  kinsfolk).     (J.  3, 

3>  Pr) 

This  narrowness  of  the  law  was  afterwards  amended.  The  late  Emperor 
Claudius  was  the  first  to  bestow  on  a  mother,  to  comfort  her  for  the  children 
she  had  lost,  their  statutory  inheritance.    (J.  3,  3,  i.) 

This  was  done  apparently  only  in  a  single  case. 

Afterwards,  by  the  Senatus  Consultum  Tertullianum  (a.D.  i  58),  passed  in 
the  time  of  the  late  Emperor  Hadrian,  very  full  provision  was  made  about 
the  mother's  sad  succession,  but  no  such  succession  was  bestowed  on  the 
grandmother.  The  result  is,  that  a  freebom  mother,  having  the  special  rights 
granted  to  the  mother  of  three  children  (Jus  trium  liberorum\  or  a  freed- 
woman  that  has  the  same  rights  because  of  her  four  children,  is  to  be 
admitted  to  the  goods  of  sons  or  daughters  that  have  died  intestate,  and 
that  although  they  are  in  thtpotestas  of  an  ascendant,  provided,  of  course, 
that  when  she  is  subject  to  legal  rights  on  the  part  of  another,  that  other 
orders  her  to  enter.    (J.  3,  3,  2.) 
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But  we,  by  a  constitution  placed  in  the  Code  adorned  with  our  name,  have 
thought  right  to  come  to  the  mother's  aid  ;  looking  to  what  nature  demands, 
and  to  the  child-bearing  and  the  risk,  and  to  the  death  that  often  comes  on 
mothers  in  such  a  case.  We  have  held  it,  therefore,  a  wrong  to  natural  affection 
that  a  chance  mishap  should  be  admitted  to  their  hurt  If  a  freebom  woman 
had  not  bom  three  children,  or  a  freedwoman  four,  she  did  not  deserve  to  be 
defrauded  of  the  succession  to  her  children.  What  sin  has  she  done  in  not 
bearing  many  children,  but  only  a  few  ?  We  have,  therefore,  given  fiill  statutory 
rights  to  mothers,  whether  freebom  or  freed  women,  although  they  have  not 
been  in  labour  with  three  or  four,  but  with  him  only  or  with  her  that  has 
been  cut  off  by  death  ;  and  so  they  are  to  be  called  to  the  statutory  succession 
to  their  children.    (J.  3,  3,  4.) 

But  as  we  have  looked  out  for  the  mothers,  so  they  ought  to  take  thought 
for  their  offspring.  They  are  to  know,  therefore,  that  if  they  have  neglected 
to  ask,  within  a  year,  for  tutores  to  their  children,  either  at  first  or  in  the  room 
of  one  that  has  been  removed  or  excused,  they  shall  be  repelled  deservedly 
from  succeeding  to  their  children  under  puberty  at  their  death.    G-  3>  3>  6.) 

Although  it  is  uncertain  who  is  the  father  of  a  son  or  daughter,  its  mother 
can  be  admitted  to  its  goods  under  the  Senatus  Consultum  TertuUianum. 
G-  3,  3,  7.) 

This  does  not  apply  to  a  child  bom  in  slavery.    (D.  88, 17,  2,  2.) 

The  order  of  succesBion. 

To  the  deceased's  mother  his  descendants  are  preferred  if  they  are  sui 
heredesy  or  in  the  position  of  such,  whether  they  are  in  the  first  degree  or  in 
one  more  remote.  Nay,  even  when  it  is  her  own  daughter  that  is  dead,  her 
son  or  daughter  is  Opposed,  under  the  constitutions,  to  the  mother  of  the 
deceased  ;  that  is,  the  grandmother.  The  father,  too,  of  both,  but  not  the 
grandfather  or  great-grandfather  also,  is  put  before  the  mother,  when  (that 
is)  it  is  between  them  alone  that  the  inheritance  is  in  dispute.  A  brother 
also  of  the  same  blood,  whether  a  son's  child  or  a  daughter's,  shuts  out  the 
mother ;  but  a  sister  of  the  same  blood  was  admitted  equally  with  the 
mother.  If,  however,  the  brother  and  sister  were  of  the  same  blood,  and  the 
mother  honoured  by  having  children,  then  the  brother  shuts  out  the  mother ; 
but  the  inheritance  was  shared  equally  by  the  brother  and  sister.  (J.  3, 
3,3-) 

Changea  by  Justinian. 

The  earlier  constitutions  that  searched  out  the  statutory  rights  of  succes- 
sion in  part  aided  the  mother,  in  part  weighed  her  down.  To  the  entire 
inheritance  they  did  not  call  her,  but  in  certain  cases  took  away  from  her  a 
third,  and  gave  it  to  certain  statutory  persons,  while  in  others  they  did  just 
the  contrary.  We  therefore  thought  it  best  to  take  the  straightforward  and 
simple  way,  to  prefer  the  mother  to  all  statutory  persons,  and  to  allow  her  to 
receive  the  succession  to  her  sons  without  any  deduction.  The  persons  of 
the  brother  and  sister  are,  however,  excepted,  whether  they  are  of  the  same 
blood  or  have  the  rights  of  kinsfolk  only.  As,  therefore,  we  have  put  the 
mother  before  the  whole  of  the  rest  of  the  order  settled  by  statute,  so,  too, 
we  call  all  brothers  and  sisters,  whether  statutory  or  not,  to  take  inheritances 
at  once.     Provided  always  that  if  there  survive  sisters  alone  (kinswomen  or 
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agfnates),  and  the  mother  of  the  deceased  man  or  woman,  then  the 
mother  is  to  have  half,  and  all  the  sisters  the  other  half ;  but  if  there 
survive  the  mother  and  a  brother,  or  brothers  either  alone  or  with  sisters 
as  well,  and  whether  they  have  statutory  rights  or  those  of  kinsfolk  only, 
when  a  man  or  woman  dies,  intestate,  then  the  inheritance  is  to  be  portioned 
out  by  counting  heads  (tn  capita),    (J.  3,  3,  5.) 

2.  Succession  of  children  to  mothers.  {Senatus  ConmUum 
Orpkitianum^  A^D.  178.) 

On  the  fcontrary,  again,  the  admission  of  children  to  the  goods  of  their 
intestate  mothers  was  brought  about  by  the  Sena/us  Consultum  Orphitianuniy  Kfi-  /75 
passed  in  the  consulship  of  Orphitus  and  Rufus,  in  the  time  of  the  late 
Emperor  Marcus.  By  it  the  statutory  inheritance  was  given  both  to  the  son 
and  to  the  daughter,  even  although  subjected  to  the  power  of  another ;  and  * 
they  are  preferred  both  to  those  of  the  same  blood  and  to  the  agnates  of 
their  deceased  mother.    (J.  3,  4,  pr.) 

'  Last  of  all,  we  must  know  that  even  children  begotten  of  a  mother  that  i.<.  4a*A«J2 
is  a  lyiblic  woman  are  admitted  to  the  mother's  inheritance  under  this 
Senatus  Consultum.    (J.  3,  4,  3.) 

We  must  know,  too,  that  successions  of  this  sort  bestowed  by  the 
Senatus  Consulta  Tertullianum  and  Orphitianum  are  not  destroyed  by 
capitis  deminutio.    The  rule  is  that  new  statutory  inheritances  are  not  ruined  / /♦v^M'^Hxa, 
by  capitis  ^minutio,  but  those  only  that  are  bestowed  under  the  statute  of 
the  XII  Tables.    0.3,4,2.) 

Capitis  deminutio  affects  agnation  only.  The  statute,  therefore,  ranks  the  heirs 
with  cognates,  while  giving  them  a  preference  to  certain  agnates. 

3.  Succession  of  grandchildren  to  grandmother. 

Under  this  Senatus  Consultum  grandsons  were  not  called  to  succeed  to 
a  grandmother  by  statutory  right.  Afterwards  this  was  amended  by  the 
imperial  constitutions,  so  that,  like  sons  and  daughters,  grandsons  and  grand- 
daughters too  should  be  called.    (J.  3,  4,  i.) 

IV. — The  Succession  of  Agnates. 

Gains  points  out  several  defects  in  the  law  of  the  XII  Tables 
in  regard  to  the  succession  of  the  agnati. 

Agnates  that  have  undergone  capitis  deminutio  the  Praetor  calls — not  in 
the  second  degree  after  xi//  heredes;  not,  that  is,  in  the  degree  in  which  by 
statute  they  would  be  called  if  they  had  not  undergone  capitis  deminutio; — ^but 
in  the  third  degree,  on  the  ground  that  they  are  near  relations.  Their 
statutory  rights,  indeed,  they  have  lost  by  their  capitis  deminutio^  but  those 
of  kinship  they  retain.  If,  therefore,  there  is  any  other  that  has  his  rights 
as  an  agnate  unimpaired,  he  will  be  preferred,  although  he  is  in  a  degree 
further  off.    (G.  3,  27.) 

In  this  part  kinship  by  birth  is  looked  to.  Agnates  that  have  undergone 
capitis  deminutio^  and  their  offspring,  are,  under  the  statute  of  the  XI I  Tables, 
held  not  to  be  among  the  statutory  successors,  but  are  called  in  by  the 
Praetor  in  the  third  degree.    0-  3,  5,  '•) 
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1.  Emancipated  brothers  or  sisters  were  exempted  from  the 
above  rule. 

To  this  there  is  one  exception  only.  A  brother  and  sister  that  have  been 
emancipated,  but  not  their  descendants,  are  by  the  Ux  Anastasiana  called, 
along  with  brothers  whose  rights  are  fully  established  as  unimpaired,  to  the 
statutory  inheritance  of  a  brother  or  a  sister.  They  do  not,  however,  take 
equal  shares ;  but  there  is  a  certain  deduction,  as  may  be  easily  gathered 
from  the  words  of  the  constitution  itself.  But  to  other  agnates  of  a  lower 
degree,  although  these  have  not  undergone  capitis  deminuiio^  they  are  pre- 
ferred, and  beyond  a  doubt  to  kinsfolk.    (J.  3,  5,  i.) 

This  law  was  passed  A.D.  503,  and  applied  both  to  those  out  of  the  foUtUu  succeed- 
ing those  under  it,  and  to  those  in  the  potetUu  succeeding  those  out  of  it,  and  it 
required  emancipated  brothers  succeeding  with  those  in  potestag  to  bring  their  separate 
property  into  hotchpot.  (C.  6,  58, 11.)  Justinian  (a.d.  532)  observes  that  a  doubt 
had  arisen  as  to  the  rival  claims  of  brothers  and  sisters  and  the  father  of  the  deoea^ed, 
which  doubt  he  resolved  by  enacting  that  the  father  should  have  a  usufruct,  and  the 
brothers  and  sisters  the  corpus,  of  the  property  of  the  deceased.     (C.  6,  58, 13.) 

2.  DisabiUties  of  women  agnates. 

So  far  as  women  are  concerned  in  this  branch  of  the  law,  one  view  is  held 
with  regard  to  taking  their  inheritances,  another  with  regard  to  their  taking 
others'  inheritances.  W<Jhien's  inheritances  come  back  to  us  by  the  right  of 
agnation,  just  as  do  men's  ;  but  our  inheritances  do  not  belong  to  women 
outside  the  degree  of  persons  of  the  same  blood.  A  sister,  therefore,  is 
statutory  heir  to  a  brother  or  sister  ;  but  an  aunt  on  the  father's  side,  and  a 
brother's  daughter,  cannot  be  statutory  heirs.  A  mother,  too,  or  stepmother, 
that  by  passing  in  manum  has  gained  at  our  father's  hands  a  daughter's 
rights,  stands  to  us  in  the  position  of  a  sister.    (G.  3,  14.) 

This  disability  was  not  imposed  by  the  XII  Tables,  but  was  established  by  the 
jurisconsults,  who  thought  that  inasmuch  as  the  Ux  Voconia  imposed  a  limit  to  the 
appointment  of  women  as  heirs,  there  ought  to  be  similar  restrictions  on  the  sucoesaico 
to  persons  dyiog  intestate.     (Paul,  Sent  4,  8,  22.) 

Female  agnates  that  are  outside  the  degree  of  persons  of  the  same  blood 
are  called  in  the  third  degree;  that  is,  if  there  is  neither  a.  suus  heres  nor  any 
agnate.    (G.  3,  29.) 

But  among  males,  by  the  right  of  agnation,  an  inheritance  may  be  taken 
either  by  those  or  from  those  even  in  the  most  remote  degree.  As  for  women, 
however,  it  was  held  that  they  could  take  an  inheritance  only  by  the  right  of 
sameness  of  blood,  and  therefore  if  they  were  sisters,  but  not  if  they 
were  further  off:  while  males  would  be  admitted  to  the  inheritances  of  women 
even  if  they  were  in  the  most  remote  degree.  On  this  ground  the  inherit- 
ance of  your  brother's  daughter,  or  of  the  daughter  of  your  uncle  or  aunt  on 
the  father's  side,  belonged  to  you  ;  but  yours  did  not  belong  to  them.  This 
was  so  settled  because  it  seemed  more  advantageous  that  rights  should  be 
so  settled  as  that  inheritances  should  for  the  most  part  meet  and  flow  to 
males.    0-3,2,3.) 

Undoubtedly  it  was  unfair  that  they  should  be  altogether  repelled  as 
if  outsiders.    The  Praetor,  therefore,  used  to  admit  them  to  bonorumpos* 
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sessio  by  the  part  of  this  edict  in  which  he  promises  this  on  account  of  near 
relationship.  Under  this  they  are  admitted,  however,  only  if  there  is  no 
agnate  and  no  nearer  kinsman  to  come  in  before  them.    (J.  3, 2,  3.) 

This  the  statute  of  the  XII  Tables  did  not  in  anyway  bring  in.  It 
embraced  simplicity,  which  the  statutes  love,  and  called  in  like  manner  all 
agnates,  whether  men  or  women,  of  whatever  degree,  just  like  sui  heredes^ 
to  succeed  to  one  another.  But  the  jurisprudence  of  an  intermediate  time, 
later  than  the  statute  of  the  XII  Tables  yet  earlier  than  the  imperial 
arrangements,  with  a  certain  curious  subtlety  brought  in  the  distinction 
aforesaid,  and  repelled  women  altogether  from  succeeding  to  agnates,  while 
every  other  form  of  succession  was  unknown.  But  afterwards  the  Praetors, 
step  by  step  setting  right  the  harshness  of  \X\^jus  civile y  or  filling  up  what 
was  wanting  with  a  humane  design,  added  another  degree  to  their  edicts,  and 
brought  in  the  line  of  kinsfolk  on  account  of  their  near  relationship.  Thus 
they  aided  women  by  the  bonorum  possession  and  promised  them  that  form 
of  it  called  unde  cognati  (for  kinsfolk).    Q.  3,  2,  3  A.) 

We,  however,  follow  the  statute  of  the  XII  Tables,  and  preserve  its  traces 
in  this  respect.  We  praise  the  Praetors,  indeed,  for  their  humanity  ;  but 
we  do  not  find  that  their  remedy  fully  meets  the  case.  Why,  indeed,  when 
they  meet  in  one  and  the  same  degree  by  birth,  and  when  the  titles  by 
agnation  are  settled  with  impartial  balance  alike  for  males  and  for  females, 
were  males  allowed  to  come  in  and  succeed  to  all  agnates,  while  of  the  female 
agnates  to  none  at  all  except  to  a  sister  only  was  a  way  open  to  enter  upon 
the  succession  to  agnates  ?  Everything,  therefore,  we  have  brought  back  in 
full,  and  have  made  precisely  the  same  arrangements  as  were  laid  down  by  the 
XII  Tables.  By  our  constitution,  then,  we  have  enacted  that  all  statutory 
heirs — descendants,  that  is,  through  males,  whether  men  or  women — are  to 
be  called  in  like  manner  to  the  rights  of  statutory  succession  in  case  of  intes- 
tacy, according  to  the  privilege  of  their  degree  ;  and  that  women  are  not  to  be 
shut  out  because  they  have  not,  like  sisters,  the  rights  due  to  sameness  of 
blood.    (J.  3,  2,  3  B.) 

This  addition,  too,  we  have  thought  fit  to  make  to  our  constitution  ;  one 
degree  only  we  have  transferred  from  the  right  of  kinship  to  statutory 
succession.  Not  only,  therefore,  a  brother's  son  and  daughter,  according  to 
what  we  have  just  determined,  are  to  be  called  to  succeed  to  their  uncle  on 
the  father's  side,  but  the  son  and  daughter  also  of  a  sister  of  the  same  blood, 
or  of  a  sister  by  the  same  mother — alone,  however,  and  not  accompanieti  by 
the  persons  that  follow  next — are  to  come  to  the  rights  of  their  uncle  on  the 
mother's  side.  If,  then,  a  man  dies  that  is  uncle  on  the  father's  side  to  his 
brother's  sons,  and  uncle  on  the  mother's  side  to  his  sister's  children,  on 
both  sides  alike  they  will  succeed  to  him  just  as  if  all  were  descended  from 
males,  and  came  by  statutory  right.  It  is  taken  for  granted,  of  course,  that 
the  brother  and  sister  are  not  still  alive.  If  they  come  first  and  accept  the 
succession,  the  other  degrees  remain  altogether  set  aside,  since  the  inherit- 
ance is  to  be  divided  not  by  stocks  but  by  counting  heads.    (J.  3.  2,  4.) 

3.  Consanguineous  relatives — t.^.,  brothers  and  sisters  of  the 
same  father,  whether  of  the  same  mother  or  not  (Ulp.  Frag.  26. 
1) — were  preferred  to  other  agnates  of  equal  proximity  to  the 
deceased.    (D.  38,  16,  1,  9.)    This  is,  however,  only  a  prefer- 
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ence  (to  grandfathers,  and)  uterine  brothers   and  sisters,  i^ 
those  having  the  same  mother,  but  not  the  same  father. 
4.  Peculiarity  as  to  succession  of  agnati. 

The  rule  of  law  is  the  same,  as  some  think,  in  the  case  of  the  agnate  that, 
when  the  nearest  agnate  passes  by  the  inheritance,  is  none  the  more  admitted 
by  statutory  right.  There  are  others,  however,  that  think  he  is  called  in  the 
same  degree  by  the  Praetor  in  which  by  statute  the  inheritance  is  given  to 
the  agnates.     (G.  3,  28.) 

It  was  held,  moreover,  that  in  that  way  of  taking  inheritances  there  was 
no  succession  ;  that  is,  that  although  the  nearest  agnate,  who,  according  to 
what  we  have  said,  is  called  to  the  inheritance,  either  despises  the  inheritance 
or  before  entry  dies,  those  that  come  next  are  none  the  more  admitted  by 
statutory  right  This  again  the  Praetors  corrected,  but  their  law  was  incom- 
plete. They  did  not  leave  them  entirely  without  a  help,  but  they  called  them 
in  their  order  as  kinsmen,  taking  for  granted  their  rights  as  agnates  were 
wholly  shut  off  from  them.  But  we,  in  our  desire  that  nothing  should  be 
wanting  to  make  the  law  as  complete  as  possible,  by  our  constitution  that  at 
the  promptings  of  humanity  we  have  put  forth  on  the  rights  of  patrons,  have 
enacted  that  the  succession  to  the  inheritances  of  agnates  must  not  be  denied 
them.  It  was,  indeed,  sufficiently  absurd  that  what  was  opened  to  kinsfolk 
by  the  Praetor  should  remain  shut  to  agnates,  especially  since  in  regard  to 
the  burden  of  acting  as  tutoreSy  when  the  first  degree  failed,  the  next  came 
in  ;  and  what  held  good  in  the  case  of  a  burden,  was  not  allowed  in  the  case 
of  gain.    (J.  3,  2,7.) 

v.— Collateral  Cognates. 

1.  Position  of  the  blood  relatives  of  the  deceased. 
The  subjoined  Table  of  Cognation  shows  how  far  the  tie  of 
blood  was  recognised  by  itself,  when  dissociated  from  the 
potestas.  The  following  remarks,  therefore,  apply  chiefly  or 
exclusively  to  those  persons  who  were  not  included  in  the 
table. 
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II.   ' 

IL 

AVUM, 

Avia. 

IL 

I. 

L 

n. 

Froier, 

PaUr. 

Mater. 

Soror, 

IPSE, 

FUiui. 

L 

FUia. 

\ 

Nepoi. 

II. 

Neptit, 

Pronepot. 

lU. 

PronepHa, 

The  cases  of  bonorum  fiossessio  that  arise  under  a  will  are  these : — First, 
that  which  is  given  the  children  that  are  passed  over  ;  this  is  called  contra 
tabulas  (contrary  to  the  terms  of  the  will).  Second,  that  which  the  Praetor 
promises  to  all  legally-appointed  heirs  ;  it  is  called,  therefore,  secundum 
tabulas  (according  to  the  terms  of  the  will).  After  he  spoke  first  about  wills, 
he  passed  on  to  cases  of  intestacy. 

(i.)  He  gives  to  sui  heredesy  and  those  that  under  the  Praetor's  edict  are 
reckoned  along  with  these,  bonorum  fiossessio ;  this  is  called  unde  liberi  (for 
descendants). 

(2.)  To  statutory  heirs  {JJnde  legitimi), 

(3.)  To  the  ten  persons  he  preferred  to  an  outside  manumitter  {Unde 
decern  fiersonae)y  namely  these  : — The  father,  the  mother,  the  grandfether, 
the  grandmother,  both  on  the  father's  side  and  on  the  mother's  side ;  the 
son  also,  the  daughter,  the  gjrandson,  the  granddaughter  both  by  a  son  and 
by  a  daughter ;  the  brother,  the  sister,  whether  of  the  same  blood  of  or  by 
the  same  mother. 

(4.)  To  the  nearest  kinsfolk  {Unde  cognaii), 

(5.)  To  some  one  as  belonging  to  that  household  {Tum  quern  exfamilia), 

(6.)  To  the  patron  (male  or  female),  and  their  descendants  and  ascendants 
{Unde  liberi  fiatroni  fiatronaeque  etfiarentes  eorum), 

(7.)  To  the  husband  and  wife  {Unde  vir  et  uxor), 

(8.)  To  the  manumitter's  kinsfolk  {Unde  cognaii  manumissoris),  (J.  3, 9, 3.) 
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In  this  Table,  Nos.  5,  6,  8  belong  solely  to  the  succession  of 
freedmen,  and  No.  3  has  been  already  explained.  Hence  the 
cognates  take  the  third  rank. 

After  the  sui  heredes  and  those  that  the  Praetor  and  the  constitutions  call 
among  them,  and  after  the  statutory  heirs  (among  whom  are  reckoned  the 
agnates  and  those  raised  up  to  their  position  both  by  the  Senatus  ConsuUa 
above  named,  and  by  our  constitution),  the  Praetor  calls  the  nearest  kinsmen. 

a-  3,  5,  pr.) 

In  the  same  degree  are  called  also  those  persons  that  are  united  through 
females.    (G.  3,  ja) 

Those  kinsmen,  too,  that  are  allied  through  females  collaterally,  the 
Praetor  calls  to  the  succession  in  the  third  degree,  on  account  of  near  rela- 
tionship.   (J.  3,  5,  2.) 

Preference  of  agnates. 

If  the  sui  heretUs  are  out  of  the  way,  and  those  that  we  have  said  are 
called  among  them,  an  agnate  that  has  his  right  as  such  unimpaired, 
although  in  a  very  remote  d^ree,  is  for  the  most  part  preferred  to  a  nearer 
kinsman.  Thus  the  grandson  or  great-grandson  of  an  uncle  on  the  father's 
side  is  preferred  to  an  uncle  or  aunt  on  the  mother's  side.  Whenever, 
therefore,  we  say  either  that  he  is  preferred  that  holds  the  nearer  degree  of 
kinship,  or  that  those  are  called  equally  that  are  kinsmen,  it  must  always 
be  understood  that  in  these  cases  there  is  no  one  to  be  preferred,  either  by 
the  rights  of  sui  heredes  and  those  that  come  among  them,  or  by  the  rights 
of  agnates,  according  to  what  we  have  laid  down.  A  brother  and  sister  that 
have  been  emancipated  are,  however,  exceptions  ;  for  they  are  called  to  suc- 
ceed to  brothers  or  sisters  ;  and  even  although  they  have  undergone  capitis 
deminutioy  they  are  yet  preferred  to  the  other  agnates  of  a  degree  further  offl 

a  3, 6, 12.) 

In  its  strict  use,  the  term  comaanguiniUu  is  applied  only  to  children  that  hjMi 
the  same  father.  (D.  38,  16,  1,  10.)  But  it  is  sometimes  used  for  persons  simply 
related  by  blood. 

Persons  adopted  into  a  family  were  considered  to  be  of  tiie  same  blood  (oonjon- 
guind)  as  those  under  the  poUttcu  of  the  deceased,  or  his  posthnmous  children. 
(C.  38,  16,  1,  11.) 

2.  The  tie  of  cognation  is  not  dependent  on  the  legal  char- 
acter of  the  union  by  which  it  has  been  formed. 

Children  begotten  by  a  mother  that  is  a  public  woman  have  no  agnate. 
This  is  plain,  for  agnation  turns  on  the  father,  kinship  on  the  mother,  and 
such  children  are  understood  to  have  no  father.  On  the  same  principle,  it 
appears  that  they  cannot  even  be  of  the  same  blood  as  one  another ;  for 
sameness  of  blood  {consanguinitas)  is  a  form  of  agnation.  They  are  there- 
fore only  kinsfolk  to  one  another,  just  as  they  are  to  their  mother's  kinsfolk. 
All  such  persons  may  avail  themselves  of  bonorum  possessio  under  that 
part  of  the  edict  in  which  kinsfolk  are  called  on  account  of  their  near 
relationship.    (J.  3,  5,  4.) 

This  is  certain,  that  to  kinship  between  slaves,  that  part  of  the  edict  in 
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which  bonorum  possessio  on  account  of  near  relationship  is  promised,  does 
not  apply,  for  no  ancient  law  took  such  kinship  into  account.  But  by  a  con- 
stitution of  ours,  made  on  behalf  of  the  rights  of  patrons  (a  branch  of  law, 
even  up  to  our  time,  dark  enough,  and  full  of  clouds,  and  on  every  hand  con- 
fused), we,  prompted  by  humanity,  have  made  this  concession  : — If  a  man 
settled  in  such  a  union  as  a  slave  can  form  {servile  consortium)  has  a  child  or 
children,  either  by  a  freewoman  or  by  a  woman  in  the  position  of  a  slave  ; 
or  if,  on  the  contrary,  a  slavewoman  has  by  a  freeman,  or  by  a  slave,  chil- 
dren of  whichever  sex ;  and  if  now  the  parents  come  to  be  free,  and  the  children 
that  are  bom  of  a  slave's  womb  have  earned  their  freedom,  or  in  case  the 
women  were  free,  and  the  men  while  in  slavery  had  them,  and  they  afterwards 
came  to  be  free, — then  all  the  children  are  to  succeed  to  their  father  or  mother, 
and  the  rights  of  patrons  in  this  respect  are  to  lie  dormant.  These  children, 
indeed,  we  have  called  to  succeed  not  only  to  their  ascendants,  but  also  each 
to  the  other.  And  under  that  statute  we  call  them  specially,  so  that  whether 
these  alone  are  to  be  found  that  have  been  bom  in  slavery,  and  have  after- 
wards been  manumitted,  or  whether  they  come  in  along  with  others  that  have 
been  conceived  after  their  parents  were  free,  or  whether  or  not  they  are  by 
the  same  mother  or  the  same  father,  or  by  another  marriage,  they  are  to 
succeed  like  those  that  have  been  begotten  in  lawful  marriage.     (J.  3,  6,  10.) 

3.  Order  of  succession  among  cognates. 

To  recall,  therefore,  all  we  have  now  laid  down,  it  is  evident  that  those 
that  hold  an  equal  degree  of  kinship  are  not  always  equally  called  ;  and  more 
than  that,  it  is  evident  that  even  the  nearer  kinsman  is  not  always  preferred. 
Sui  heredes  come  first,  and  those  we  have  enumerated  among  them.  Now  it 
is  evident  that  a  great-grandson  or  great-great-grandson  of  the  deceased  is 
preferred  to  the  deceased's  brother  or  father  or  mother;  although  in  all 
other  respects,  as  we  have  laid  down  above,  the  father  and  mother  hold  the 
first  degfree  of  kinship,  the  brother  the  second,  while  the  great-grandson  is 
a  kinsman  in  the  third  degree,  and  the  great-great-grandson  in  the  fourth. 
It  makes  no  difference,  too,  whether  he  was  in  the  power  of  the  person  that 
dies  or  not,  or  that  he  was  either  emancipated  or  the  offspring  of  an  emanci- 
pated person  or  of  a  female.    (J.  3,  6,  11.) 

4.  Limits  of  cognation. 

Here,  too,  we  must  necessarily  be  reminded  that  by  the  rights  of  sanation 
any  one  may  be  admitted  to  the  inheritance  even  if  he  is  in  the  tenth  degree  ; 
and  this  whether  we  ask  about  the  statute  of  the  XII  Tables  or  about  the 
edict  in  which  the  Praetor  promises  that  he  will  give  the  statutory  heirs 
bonorum  possessio.  But  bonorum  possessio  on  the  ground  of  near  relationship 
the  Praetor  promises  only  up  to  the  sixth  degree  of  kinship,  or  in  the  seventh 
to  the  son  or  daughter  of  a  second  cousin.    (J.  3,  5,  5.) 

VI.  Husband  and  Wipe. 

When  the  wife  was  subject  to  the  manus  of  her  husband,  she 
succeeded  along  with  the  children  of  the  marriage  as  her  hus- 
band's daughter.  Her  husband  could  not  be  her  successor,  for 
the  suiScient  reason  that  in  her  lifetime  he  was  the  sole  owner 
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of  all  the  property  accruing  to  her,  and  she  had  therefore 
nothing  to  leave.  It  is  significant  of  the  wide  gulf  separating 
marriage  without  mantis  from  marriage  with  manus,  that  in  the 
one  the  wife  succeeded  only  after  every  species  of  heir  was 
exhausted ;  in  the  former,  she  took  her  share  in  the  front  rank. 
If  not  in  manuy  she  takes  in  preference  only  to  the  Exchequer 
{Fiscus).    (C.  6,  18,  1.) 

The  other  case  of  bonorum  fiossessio  called  unde  vir  et  uxor  (for  husband* 
and  wife),  which  in  the  old  order  was  put  ninth,  we  have  preserved  in  all  its 
vigour,  and  have  put  in  a  higher  place — namely,  the  sixth.  The  tenth  in 
the  old  order,  the  unde  cognaH  manunUssoris  (for  the  manumitter's  kin),  for 
the  reasons  fully  stated,  has  been  taken  away.  There  remain,  therefore, 
only  six  ordinary  cases  of  bonorum  possessio  in  full  vigour  and  strength.  (J. 
3. 9,  ft) 

The  relation  of  hasband  and  wife  was  the  only  instance  of  affinity  reoognised  by 
the  Roman  Law  as  a  reason  for  intestate  snocession. 

A  constitution,  whose  author  is  unknown,  but  which  was  abrogated  by  Theododos 
and  Valentinian  (C.  Th.  5,  1,  9),  gave  to  a  spouse  the  snocession  to  a  spouse  dying 
intestate,  even  when  there  were  rdatives  {cognati). 

By  Nov.  53,  6,  a  wife  without  a  dowry  succeeded  her  husband,  even  when  there 
were  children,  to  the  extent  of  one-fourth  ;  but  whatever  she  received  as  a  gift  was  to 
reckon  as  part  of  the  fourth.  A  needy  husband  was  allowed  to  succeed  to  his  wife 
in  the  same  manner.  Tins  was  modified  slightly  by  Nov.  117,  5,  which  provided  that 
when  there  were  more  than  three  children  the  wife  should  get  an  equal  share  with 
them,  instead  of  a  fourth;  and,  moreover,  that  she  should  have  only  a  usufruct,  the  owner- 
ship remaining  in  the  children ;  but  if  there  were  no  children,  she  should  have  her 
fourth  in  full  ownership. 

Third  Period.— The  Novels  118  and  127. 

JuRtinian  observes  with  truth,  in  his  introduction  to  the 
celebrated  118th  Novel,  that  the  law  of  intestate  succession  was 
complicated  and  perplexing.  It  was  not  based  consistently 
either  upon  agnation  or  cognation ;  it  was  not  atCcommodated 
either  to  the  artificial  or  to  the  natural  family ;  and  the  long 
series  of  changes  introduced-  by  Praetors  or  Emperors,  while 
serving  to  bring  the  law  more  and  more  into  harmony  with 
the  feelings  of  later  times,  added  to  the  complexity  and  con- 
fusion of  the  subject.  The  title  of  Justinian's  Novel, "  De  Agna- 
torum  Jure  SuhlatOy^  is  the  key-note  of  the  reform.  Persons  that 
are  at  the  same  time  agnates  and  cognates  shall  succeed  as  cog- 
nates simply.  (Nov.  118,  4.)  Indeed,  there  was  only  one  case 
in  which,  after  the  reforms  of  Justinian,  a  person  could  be  an 
agnate  who  was  not  also  a  cognate;  and  that  was  in  the  case 
of  arrogation,  in  which  the  ancient  incidents  were  expressly 
reserved  (p.  63).    It  can  hardly  be  supposed  that  the  general 
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language  of  Chap.  IV.  (of  118th  Nov.)  was  meant  to  deprive 
persons  who  were  arrogated  of  their  rights  of  succession,  or 
adopted  children  of  that  simple  right  of  succession  ab  intes^ 
tatOf  which  (after  Justinian's  reform)  was  the  sole  effect  of 
adoption. 

It  is  to  be  observed  also,  that  none  were  to  enjoy  the  benefits 
of  the  constitution  except  those  that  held  the  Catholic  faith. 
(Nov.  118,  6.) 

With  these  qualifications,  Justinian  recognises  no  title  to 
succession,  except  the  tie  of  blood.  He  abrogates  the  whole  of 
the  existing  law,  such  as  we  find  it  in  the  Institutes  (Nov.  118, 
pr.),  and  recognises  succession  according  to  the  following 
classes — ascendants,  descendants,  and  collaterals. 

I.  Descendants  are  preferred  to  ascendants  and  collaterals. 

They  are  preferred  to  ascendants  even  when  the  deceased  is 
under  potestas,  in  respect  of  the  inheritable  property  left  by 
deceased. 

1.  The  childien  of  the  deceased,  whethe*^  sons  or  daughters, 
take  equal  shares  per  capita. 

2.  Grandchildren  take  equally  the  portion  that  their  parent 
would  have  taken  if  alive.  So  the  grandchildren  of  a  son  or 
daughter  take  equally  the  share  of  that  son  or  daughter.  This 
succession  is  called  per  stirpes.     (Nov.  118,  1.) 

II.  If  there  are  no  descendants,  the  ascendants  exclude  all 
collaterals,,  except  brothBrs  or  sisters  of  the  whole  blood.  (Nov. 
118,  2.> 

1.  If  there-  are  several  ascendlantS)  the  nearer  exclude  the 
more  remote,  whether  they  are  male  or  female,  on  the  father's 
side  or  on  the  mother's. 

2.  If  there  are  two  or  more  ascendants  of  the  same  degree, 
they  divide  the  inheritance  equally,  but  so  that  the  ancestors 
on  the.  father's  side  shall  have  one-half  of  the  inheritance,  and 
the  ancestors  on  the  mother's  side  the  other  half,  irrespective 
of  their  niunbers. 

3.  If  there  are  sisters  or  brothers  of  the  whole  blood,  they 
succeed  along  with  the  ascendants  nearest  in  degree. 

If  the  ascendants  are  the  fistther  or  mother  of  the  deceased, 
the  inheritance  is  to  be  divided  among  the  brothers  and  sisters, 
father  and  mother,  per  capita,  so  that  each  shall  have  an  equal 
share ;  and  in  this  case  the  parents  shall  not  be  entitled  to  the 
usufiiict  of  the  share  obtained  by  the  brothers  or  sisters. 

4.  K  there  are  children  of  any  sister  or  brother  of  the  ftdl 
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blood,    they    take    the    brother's    or    eiflter's    share.      (Nov. 
127,  1.) 

III.  If  there  are  no  descendants  or  ascendants,  the  collaterals 
take  in  the  following  order  (Nov.  118,  4) : — 

1.  Brothers  and  sisters  of  the  whole  blood — ue.  having  the 
same  father  and  mother — exclude  all  other  collaterals. 

The  children  of  any  Buch  brother  or  sister  (deceased) 
obtain  the  share  of  such  brother  or  sister,  and  are  preferred, 
like  their  parent,  to  all  other  collaterals. 

2.  If  there  is  no  brother  or  sister  of  the  whole  blood,  or  child 
of  such  brother  or  sister,  then  the  lH*other8  and  sisters  of  the 
half-blood  {ue.  having  the  same  father  but  not  the  same 
mother,  or  the  same  mother  and  not  the  same  father)  are 
preferred  to  all  other  collaterals. 

The  children  of  a  brother  or  sister  (deceased)  of  the  half- 
blood  are  entitled  to  the  share  of.  such  brother  or  sister. 

3.  If  there  are  no  brothers,  either  of  the  whole  or  half  blood, 
the  other  cognates  succeed,  the  i^ai^er  in  degree  excluding  the 
more  remote,  and  those  of  the  same  degree  taking  equal 
shares. 

The  children  of  web  a  deceased  .cognate  do  not  take  that 
cognate's  sharQ. 

/llustrations. 

Gaia  marrieB  Ti^u9,-;iBid  has  two  sons,  Maevius  and  Sempronius.  By  her  second 
marriage  with  Ai^ljbus,  Gaia  has  a  son  Paulus.  By  a  third  marriage  with  Procoliu, 
Gaia  has  a  son  Plantus.  Sempronius  dies  intestate,  and  without  descendants  or 
ascendants.  Who  is  his  heir?  Maevius  excludes  Paulus  and  Plautus.  Suppose 
Maevius  is  dead ;  then  Paulus  and  Plautus  divide  the  inheritance  of  Sempronius 
equally  between  them. 

Titius  and  Caius  are  uterine  brothers.  Titius  and  Sempronius  are  full  brothers. 
Sempronius  and  Titius  die,  Sempronius  leaving  a  son  Plautus.  If  Titius  has  no 
ascendant  or  deficendant,  Plautus  succeeds  to  the  exclusion  of  Caius. 

The  Exchequer  as  Hehi  (Bona  vacantia). 

By  the  lea  Julia  et  Papia  Popp^tea  it  WiEW  enacted  that  if 
no  one  applied  for  the  bonorum  possessioy  the  property  of  the 
deceased  should  go  to  tl^e  nation.     (Ulp.  Frag.  28,  7.) 

In  some  cases  the  municipality — as  Nice — enjoyed  the  right  of 
succession  in  preference  to  the  Fiaeus.    (Pliny,  Epist.  10,  88.) 

So  the  soldiers  of  a  legion  succeeded  in  preference  to  the 
Fiscus  tOvthe  prepay  of  a  deceased  comrade.  (D.  28,  3,  6,  7 ; 
D.  40,  5,  4,  17  ;  C.  6,  62,  2.) 

The  Curia  had  a  like  privilege  in  respect  of  the  property  of 
decuriones.     (Q.  T}i.  5,  2,  1 ;  C.  6,  62,  4.) 
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Certain  corporations  also,  as  the  food  merchants  (navicularii) 
and  smiths,  had  the  privilege  of  succeeding  to  their  members 
in  preference  to  the  Exchequer.  (0.  6,  62,  1 ;  C.  6,  62,  5 ; 
Nov.  «5.) 

So  the  goods  of  a  monk  or  a  priest  went  to  the  monastery  or 
church  in  preference  to  the  State.     (C.  1,  3,  20.) 

The  case  is  different  with  those  that,  when  no  heir  appears,  without  the 
Praetor's  authority  have  taken  possession  of  goods.  Even  these  possessors, 
however,  in  old  times,  used  to  obtain  the  property  before  the  lex  Julia,  But 
this  statute  makes  the  goods  escheats  (caduca\  and  ordains  that  they 
shall  become  the  people's,  if  the  deceased  has  no  heir  and  no  bonorum 
possessor,    (G.  2,  150.) 

Second — Succession  to  Freedmen. 

The  succession  to  freedmen  is  hardly  of  sufl&cient  interest  to 
require  a  minute  study,  and  it  will  be  enough  to  consider  the 
Buc/^esfiion  of  patrons  as  presented  to  us  by  Gains,  and  after- 
wards by  Justinian. 

I. — Succession  to  Freedmen  (Roman  Citizens). 

(I.)  Succession  to  Freedmen  in  the  time  of  Gains. 

I.  Male  patron  {jpatronuB)  to  freedman  (libertm). 

Let  us  now  see  about  the  goods  of  freedmen.  In  old  times  a  freedman 
was  allowed  with  impunity  to  pass  his  patron  over  in  his  wilL  The  statute 
of  the  XII  Tables  called  a  patron  to  the  freedman's  inheritance  only  if  the 
freedman  died  intestate  and  left  no  suus  heres.  If,  therefore,  the  freedman 
died  intestate,  but  left  a  suus  heres^  the  patron  had  no  right  over  his  goods. 
If,  indeed,  the  suus  heres  he  left  was  one  of  his  children  by  binh,  there 
seemed  to  be  nothing  to  complain  of ;  but  if  the  suus  heres  was  an  adopted 
son  [or  daughter,  or  wife  in  manu\  it  was  manifestly  unfair  that  the  patron 
should  have  no  right  over  and  above.    (J.  ^H^  pr* ;  G.  3,  39-40.) 

For  this  reason,  therefor^  the  PraiBtor's  edict  .afterwards  amended  this 
unfairness  of  the  law.  By  it,  if  the  freedman  made  a  will,  he  was  ordered  to 
make  it  so  as  to  leave  his  patron  half  of  his^oods  ;  .and  if  he  left  him  either 
nothing  or  less  than  half,  then  the  jpatron  was  given  bonorum  possessio  of 
half,  contrary  to  the  terms  of  the  will.  If,  again,  the  freedman  died  intestate 
leaving  as  suus  heres  an  .adopted  son  [or  a  wife  in  his  manuSy  or  a  daughter- 
in-law  that  had  been  in  his  son's  manus\  the  patron  was  given  equally  in 
opposition  to  him  bonorum  possessio  of  half.  The  only  help  the  freedman 
usually  could  avail  himself  of  to  shut  out  his  patron  was  from  his  children 
by  birth ;  not  only  from  those  he  had  in  his  Jfotestas  at  the  time  of  his 
death,  but  also  from  those  that  were  emancipated  .and  given  in  adoption  ; 
provided  only  that  they  were  appointed  heirs  of  some  share,  or  that  if 
passed  over  they  had  claimed  under  the  edict  bonorum  possessio  contrary  to 
the  terms  of  the  will ;  for  if  disinherited,  they  in  no  way  repelled  the  patron. 
0.  3>  7,  I  ;  G.  3,  41.) 
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Afterwards  the  Ux  Papia  increased  the  rights  of  patrons  that  had  very 
wealthy  freedmen.  It  provided  that  out  of  the  goods  of  a  freedman  that  left 
a  patrimony  of  a  hundred  thousand  sesterces  (or  more),  and  had  less  than 
three  children,  whether  he  made  a  will  or  whether  he  died  intestate,  one 
equal  share  should  be  due  to  the  patron.  If,  therefore,  a  ft-eedman  left  one 
son  or  daughter  his  heir,  half  was  due  to  the  patron,  just  as  if  he  had  died 
without  any  son  or  daughter.  If  he  left  two  heirs,  male  or  female,  a  third 
was  due  to  the  patron.  If  he  left  three,  the  patron  was  repelled.  (J.  3, 7,  2  ; 
G.  3,  42.) 

II.  Male  patron  {patronu%\  to  freedwoman  {liberta). 

In  the  case  of  freedwomen's  goods  under  the  old  law,  patrons  suffered  no 
wrong.  .  For  since  they  were  in  the  statutory  tuU/a  of  their  patrons,  they 
could  not  make  a  will  unless  the  patron  authorised  it.  If,  then,  he  autho- 
rised the  making  of  a  will,  and  had  not  as  much  left  him  as  he  wished,  it  was 
of  himself  he  ought  to  complain,  because  he  could  have  obtained  it  from  the 
freedwoman.  If,  again,  he  did  not  authorise  it,  he  with  still  greater  safety 
took  the  inheritance  at  her  death  ;  since  a  freedwoman  could  leave  no  suus 
heres  who  might  repel  the  patron  from  laying  claim  to  her  goods.  (G.  3,  43, 
as  restored.). 

By  the  old  law,  all  women  were  subject  to  the  perpdva  ttUda  mtdieruai^  p.  547. 

But  afterwards  the  /^x  Papia  gave  freedwomen,  in  right  of  having  four 
children,  freedom  from  their  patron's  tutela^  and  so  enabled  them  without 
the  authority  of  a  patron  tutor  to  make  a  will.  It  provided,  accordingly, 
that  in  proportion  to  the  number  of  children  the  freedwoman  had  still  alive, 
a  share  the  same  as  each  of  them  had  should  be  due  to  the  patron  of  her 
goods,  contrary  to  the  terms  of  the  will.  All  her  goods,  too,  he  receives 
by  legal  interpretation,  since  he  comes  in  the  place  of  children  when  she 
leaves  no  children.  And  if  she  dies  intestate,  her  whole  inheritance  always 
belongs  to  the  patron.    (G.  3,  44,  as  restored.) 

III.  Succession  of  children  of  male  patron  {patronui)  to  freed- 
men  (libertiy  libertae). 

All  we  have  said  of  a  patron  we  are  to  understand  of  a  patron's  son  also  ; 
and  of  his  grandson  by  a  son,  and  of  his  great-grandson  bom  to  a  grandson 
by  a  son.    (G.  3,  45.) 

A  patron's  daughter,  as  also  his  granddaughter  by  a  son,  and  his  great- 
granddaughter  bom  to  a  grandson  by  a  son,  have  the  same  rights  as  those 
given  to  the  patron  by  the  statute  of  the  XII  Tables.  The  Praetor,  however, 
calls  the  patron's  male  descendants  only.  But  the  daughter,  contrary  to 
the  terms  of  the  freedman's  will,  or  if  he  dies  intestate,  can  claim  bonorum 
possessio  of  half  in  opposition  to  an  adopted  son,  or  a  wife,  or  a  daughter-in- 
law,  if  only  she  gains  this  privilege  in  right  of  having  three  children  under 
the  lex  Papia :  otherwise  she  has  not  this  right.    (G.  3,  46.) 

But  that  out  of  the  goods  of  her  freedwoman  that  has  four  children  the 
share  of  one  child  should  be  due  her,  is  a  privilege  she  does  not  obtain,  as 
some  think,  in  right  of  having  children.  If,  however,  the  freedwoman  dies 
intestate,  the  words  of  the  lex  Papia  make  such  a  share  due  to  her.  If,  again, 
the  freedwoman  makes  a  will  before  she  dies,  such  rights  are  given  the 
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patron's  daughter  as  have  been  given  a  patroness  honoured  by  having 
children,  so  that  she  will  have  rights  quite  the  same  as  those  a  patron  and 
his  descendants  have  contrary  to  the  terms  of  a  freedman's  will.  That  part 
of  the  statute,  however,  seems  too  heedlessly  written.    (G.  3,  47.) 

ly.  Succession  of  female  patron  (patrona)  to  freedman 
{Ubertua). 

Patronesses  of  old,  before  the  lex  Papia^  had  this  right  only  over  the 
goods  of  freedmen,  a  right  given  to  patrons  too  under  the  statute  of  the  XII 
Tables.  To  them,  indeed,  the  Praetor  refused  to  grant  as  to  male  patrons 
bonorum  possessio  of  half,  contrary  to  the  terms  of  the  will  in  which  they  were 
passed  over ;  or  in  case  of  intestacy,  in  opposition  to  an  adopted  son,  a  wife, 
or  a  daughter-in-law.     (G.  3,  49.) 

But  afterwards  the  lex  Papia  gave  a  freebom  patroness  honoured  by 
having  two  children,  or  a  freedwoman  that  had  three,  very  much  the  same 
rights  that  patrons  have  under  the  Praetor's  edict.  To  a  freebom  patrbness 
honoured  in  right  of  having  children  he  gave  those  rights  that  by  the  same 
statute  have  been  given  a  patron  ;  but  on  a  patroness  that  was  a  freedwoman 
he  did  not  confer  the  same  rights.    (G.  3,  50.) 

V.  Succession  of  female  patron  {patrona)  to  freedwoman 
{liberta). 

So  far  as  relates  to  the  goods  of  freedwomen  if  they  die  intestate,  no  new 
privilege  is  given  the  patroness  honoured  by  having  children  under  the  lex 
Papia.  If,  therefore,  neither  the  patroness  herself  nor  the  freedwoman  has 
undergone  capitis  deminutioy  under  the  statute  of  the  XII  Tables,  the 
inheritance  belongs  to  her,  and  the  freedwpman's  descendants  are  shut  out. 
This  is  the  law  also,  even  if  the  patroness  is  not  honoured  by  having  chil- 
dren ;  for  never,  as  we  have  said  above,  can  women  have  a  suus  heres.  But 
if  a  capitis  deminutio  of  either  one  or  the  other  comes  in,  then,  again,  the 
freedwoman's  descendants  shut  out  the  patroness.  The  reason  is,  that  when 
the  statutory  right  is  cut  off  by  the  capitis  deminutio,  the  result  is  that  the 
freedwoman's  descendants  are  preferred  by  the  right  of  kinship.    (G.  3,  51.) 

When,  again,  a  freedwoman  dies  after  making  a  will,  a  patroness  not 
honoured  by  having  children  has  no  rights  contrary  to  the  freedwoman's 
wilL  But  a  patroness  that  is  honoured  by  having  children  has  given  her  by 
the  lex  Papia  the  vpry  same  rights  that  a  patron  has  under  the  edict,  con- 
trary to  the  terms  of  the  wilL    (G.  3^  52.) 

VI.  CJhildren  of  female  patron  {patrona). 

The  same  statute  that  gave  rights  to  a  patroness,  gave  them  also  to  her 
daughter  if  honoured  by  having  children,  and  to  a  patron's  son.  But  in  this 
case  the  right  of  even  one  son  or  daughter  is  enough.    (G.  3,  53.) 

Thus  far  have  we  touched  on  all  these  rights,  but  only  so  as  to  point  them 
out,  as  it  were,  with  the  finger.  Elsewhere  a  more  diligent  interpretation  of 
them  has  been  set  forth  in  a  conmientary  on  this  special  subject  (G. 
3*54.) 

VII.  More  remote  heirs  of  patrons. 
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From  an  this  it  is  plain  that  outside  heirs  of  patrons  are  £ar  removed 
from  all  those  rights  of  inheritance  that  are  open  to  the  patron,  either  over 
the  goods  of  the  intestate  or  contrary  to  the  terms  of  the  will    (G.  3,  48.) 

To  a  certain  extent,  however,  the  edict  of  the  Praetor 
extended  the  area  of  succession*  The  relatives  of  the  patron 
succeeded  in  the  following  order  (Theoph^  J.  3,  9,  1): — 

1.  When  a  freedman  or  fireedwoman  dies  intestate  and  child- 
less after  the  death  of  the  patron,  then  the  agnates  of  the 
patron  succeeded  (turn  quern  ex  familia). 

2.  In  default  of  these  came  the  children  or  parents  of  a 
patron  (patronusy  patrona),  Theophilus  explains  this  case  as 
follows : — If  the  children  or  parents  neglected  to  take  as  such 
after  the  children  of  the  freedman  (unde  legitimx)^  and  the  time  for 
asking  the  banorum  possessio  had  passed,  and  they  had  not  asked 
under  the  immediately  preceding  head  {turn  quern  ex  familia\ 
then  either  the  patrons  or  their  children  or  parents  could 
come  in  under  this  second  description — unde  Kberi  patroni patron- 
aequej  et  parentes  earum. 

3.  In  default  of  all  these,  the  cognates  of  the  patron  took, 
the  nearer  excluding  the  more  remote. 

(II.)  Simplification  of  the  law  by  Justinian, 

But  our  constitution,  which,  that  all  may  know  it,  we  have  drawn  up  in 
the  Greek  tongue,  handling  the  subject  compendiously,  has  defined  the  cases 
of  this  sort  as  follows  : — If  a  freedman  or  freedwoman  is  worth  less  than  one 
hundred  aurei  {minora  centenariis  sint ),  if  their  substance,  that  is,  is  less 
than  this  amount  in  value — for  such  is  the  interpretation  we  put  on  the  sum  in 
the  lex  Papiay  counting  one  aureus  equal  to  a  thousand  sesterces — then  the 
patron  is  to  have  no  place  in  succession  to  them,  provided  they  have  made  a 
will.  But  if  they  die  intestate  and  leave  no  descendant,  then  the  rights  of  the 
patron,  as  they  were  under  the  statute  of  the  XII  Tables,  our  constitution 
preserves  entire.  If,  however,  they  are  worth  more,  and  have  as  heirs  or 
bonorum  possessores  descendants,  whether  one  or  more,  of  whatever  sex  or 
degree,  on  these  descendants  we  have  devolved  the  succession  to  the  ascen- 
dants, and  have  set  aside  all  patrons  and  their  offspring  along  with  them. 
But  if  they  die  without  descendants,  and  are  further  intestate,  we  have 
called  the  patrons  and  patronesses  to  the  whole  inheritance ;  while  if  they 
have  made  a  will  and  have  passed  by  their  patrons  or  patronesses,  although 
they  had  no  children,  or  had  disinherited  them  if  they  had,  or  if  it  is  a 
mother  or  grandfather  on  the  mother^s  side  that  has  passed  them  over,  so 
that  their  wills  cannot  be  attacked  as  undutiful ; — then  under  our  constitu- 
tion, contrary  to  the  terms  of  the  will,  they  are  to  obtain  not  half,  as  formerly, 
but  a  third  of  the  freedman's  goods.  If  they  have  anything  short  of  this, 
then  under  our  constitution  it  is  to  be  made  up,  if  at  any  time  a  freedman 
or  freedwoman  has  left  them  less  than  a  third  of  their  goods ;  provided 
always  that  it  shall  be  free  from  any  burden,  so  that  not  even  to  the  freed- 
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man's  or  freedwoman's  descendants  shall  any  legacies  or  trusts  be  made 
good  from  that  part,  but  that  all  this  burden  shall  fall  upon  the  co-heirs. 
Many  other  cases,  too,  we  have  gathered  up  in  the  aforesaid  consti- 
tution, that  we  saw  clearly  were  necessary  to  the  arrangement  of  such 
a  branch  of  law.  Under  it,  not  only  patrons  and  patronesses,  but  their 
descendants,  and  those,  moreover,  that  come  in  collaterally  up  to  the  fifth 
degree,  are  called  to  succeed  to  freedmen,  as  may  be  understood  from  that 
constitution.  Again,  if  the  same  patron  or  patroness,  or  two  patrons  or 
patronesses  or  more,  have  descendants,  then  the  nearest  is  to  be  called  to 
succeed  to  the  freedman  or  freedwoman,  and  the  succession  is  to  be  portioned 
out  by  counting  heads  not  stocks,  precisely  in  the  same  way  as  in  the  case  of 
those  that  come  in  collaterally.  Indeed,  the  rights  of  freebom  persons  and  of 
freed  persons  in  successions  we  have  made  almost  in  unison.    (J.  3,  7,  3.) 

Although  formerly  the  seventh  place  was  held  by  the  bonorum  possession 
called  tanquam  exfamilia  (for  one  of  the  household),  and  the  eighth  by  the 
unde  liberi  patroni  patronaeque  et  parenUs  eorum  (for  patrons*  and  pat- 
ronesses' descendants  and  ascendants),  yet  both  of  those  by  our  constitution 
on  the  rights  of  patrons  we  have  altogether  repealed.  After  the  likeness  of  the 
successions  to  the  freebom  we  have  appointed  the  successions  to  freedmen, 
narrowing  them  in,  however,  to  the  fifth  degree  only,  that  there  may  be 
some  distinction  between  the  freebom  and  freedmen.  They  have  therefore 
enough  means  in  the  bonorum  possessio  contrary  to  the  terms  of  the  will,  and 
in  that  for  statutory  successors  and  for  kinsfolk,  of  vindicating  their  rights  ; 
and  so  all  the  niceties  and  intricate  wanderings  peculiar  to  the  two  first- 
named  forms  oi  bonorum  possessio  have  been  done  away  with.     (J.  3,  9,  6.) 

Table  of  Succession  according  to  Justinian  (0.  6,  4,  4,  8-12)  : — 

1.  Descendants  of  the  freedmen  and  freed  women,  including  those  bom  in  slavery 
and  afterwards  manamitted. 

2.  The  patron  and  his  descendants. 

8.  The  collateral  cognates  of  the  patron  to  the  fifth  degree. 

If  the  freedman  has  children,  he  can  bequeath  his  whole  property  ;  if  he  has  not, 
he  must,  if  worth  100  aurel,  leave  a  certain  portion  to  the  patron,  as  stated  in  the 
text. 

These  rules  were  modified  by  a  power  given  to  a  patron*  of 
assigning  the  rights  of  patronage,  including  those  of  inherit- 
ance, to  one  of  his  children. 

Lastly,  as  regards  the  goods  of  freedmen,  we  must  be  reminded  that  the 
Senate  has  resolved  that,  although  to  all  the  patron's  descendants  of  the 
same  degree  the  goods  of  freedmen  belong  equally,  it  would  be  lawful  for 
the  ascendant  to  assign  a  freedman  to  one  of  the  descendants,  so  that  after 
his  death  that  descendant  alone  that  had  been  assigned  should  be  held  to 
be  patron  ;  and  that  the  rest  of  the  descendants  that  would  themselves,  too, 
be  admitted  equally  to  the  same  goods  if  no  assignment  came  in,  would 
have  no  right  over  those  goods.  But  in  one  case  they  recover  their  first 
rights,  and  in  one  only  ;  if,  namely,  the  descendant  to  whom  tlie  freedman 
is  assigned,  dies  and  leaves  no  children.     (J.  3,  8,  pr.) 

It  makes  no  difference  whether  it  is  by  will  a  patron  assigns,  or  without  a 
will.    Any  words,  too,  whatever  the  patron  may  use  to  do  this,  under  the 
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very  Senatus  Consultum  (a.d.  45)  that  was  made  in  the  time  of  Claudius, 
when  Suillus  Rufus  and  Ostorius  Scapula  were  consuls.    (J.  3,  8,  3.) 

Not  only  a  freedman,  but  a  freedwoman  too,  one  is  allowed  to  assign  ;  and 
not  only  to  a  son  or  grandson,  but  also  to  a  daughter  or  granddaughter.    (J. 

This  power  of  assignment  is  given  to  a  man  that  has  two  or  more 
descendants  in  his  potestas,  that  so  he  may  to  those  he  has  in  his  potestas 
assign  a  freedman  or  a  freedwoman.  Hence  the  question  was  raised, 
whether  if  he  afterwards  emancipated  the  man  to  whom  he  had  assigned 
some  one,  the  assignment  would  not  disappear?  It  has  been  held  that  it 
would  disappear,  as  was  the  view  of  Julian  and  of  most  others.    Q.  3,  8,  2.) 

II.— Succession  to  Junian  Latins  {Latini  Juniani). 

Next  we  must  look  narrowly  to  the  case  of  the  goods  of  Latin  firccdmen. 
To  make  this  part  of  the  law  plainer,  we  must  be  reminded  of  what  we  have 
said  elsewhere,  that  the  persons  now  called  Latini  Juniani  were  of  old  slaves 
ex  jure  Quiritium^  but  were  by  the  Praetor's  aid  usually  preserved  in  a  form 
of  freedom.  Hence  their  very  property  used  to  belong  to  their  patrons  by 
the  master's  right  to  the  peculium.  But  afterwards  by  the  lex  Junta  all 
those  the  Praetor  protected  in  their  freedom  came  for  the  first  time  to  be 
freemen,  and  were  called  Latini  Juniani.  They  were  called  Latini^  because 
the  statute  aimed  at  making  them  free,  just  as  if  they  were  freebom  Roman 
citizens  that  had  been  led  out  from  the  city  of  Rome  to  Latin  colonies,  who 
then  came  to  be  Latin  colonists.  They  were  called  yi'^/iww*, because  by  that  Ux 
Junia  they  became  freedmen,  although  not  Roman  citizens.  N ow  the  lawgiver 
that  passed  the  lex  Junia  understood  that  it  would  come  to  pass  that  by 
reason  of  that  fiction  the  property  of  deceased  Latins  would  no  more  belong 
to  their  patrons ;  for  they  neither  died  as  slaves,  that  so  their  property 
might  belong  to  their  patrons  by  the  master's  right  to  the  peculium^  nor 
could  the  goods  of  a  Latin  freedman  belong  to  the  patrons  by  the  right  of 
manumission.  He  thought  it  necessary,  therefore,  lest  the  boon  given  them 
should  be  turned  into  a  wrong  to  their  patrons,  to  provide  that  the  goods  of 
such  freedmen  should  belong  to  their  manumitters,  just  as  if  the  statute  had 
nof  been  passed.  By  a  sort  of  master's  right  over  the  peculium^  therefore, 
the  goods  of  Latins  belong  to  their  manumitters.    (G.  3,  55-56.) 

In  the  case  of  freedmen  (Boman  citizens),  the  patrona  succeed  onder  the  spedal 
rules  applicable  to  patronage ;  but  in  the  case  of  the  LaHni  Juniani  the  patrons  ano* 
oeed  simply  as  owners. 

The  result  is  that  there  are  many  differences  between  the  rights  that  are 
established  over  the  goods  of  Latins  under  the  lex  Junia j  and  those  that  are 
observed  in  regard  to  th$  inheritance  of  Roman  citizens  that  are  freedmen. 
(G.  3,  57.) 

(i.)  The  inheritance  of  a  Roman  citizen  that  is  a  freedman  belongs  in  no 
way  to  his  patron's  outside  heirs  (extranei  heredes).  But  to  his  patron's 
sons,  and  grandsons  by  a  son,  and  great-grandsons  bom  of  a  grandson 
that  is  a  son's  son,  it  belongs  in  any  case,  even  although  they  have  been 
disinherited  by  their  ascendant.  But  Latins'  goods,  like  slaves'  peculia^ 
belong  even  to  outside  heirs,  and  do  not  belong  to  the  manumitter's 
descendants  if  disinherited.    (G.  3,  58.) 
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Ttufl  difference,  like  the  others  that  follow,  arises  from  the  fact  that  the  successbn 
to  LaHni  is  governed  by  the  same  rules  as  the  succession  to  property. 

(2.)  Again,  the  inheritance  of  a  Roman  citizen  that  is  a  freedman  belongs 
equally  to  his  patrons  if  there  are  two  or  more,  although  the  shares  they  had 
as  owners  of  the  slave  were  unequal.  But  the  goods  of  Latins  belong  to  the 
patrons  in  the  shares  in  which  each  was  owner.    (G.  3,  59.) 

(3.)  Again,  in  the  inheritance  of  a  Roman  citizen  that  is  a  freedman,  one 
patron  shuts  out  the  other  patron's  son,  and  the  son  of  one  patron  repels  the 
grandson  of  another.  But  the  goods  of  Latins  belong  at  the  same  time  to  a 
patron  in  person,  and  to  the  heir  of  the  other  patron,  in  proportion  to  the 
share  in  which  they  would  belong  to  the  manumitter  in  person.    (G.  3,  60.) 

(4.)  Again,  if  there  are  of  one  patron  say  three  descendants,  and  of  the 
other  one,  the  inheritance  of  a  Roman  citizen  that  is  a  freedman  is  divided 
by  counting  heads ;  that  is,  the  three  brothers  carry  off  three  shares,  and  the 
fourth  one  share.  But  the  goods  of  Latins  belong  to  the  successors  in  the 
same  shares  in  which  they  would  belong  to  the  manumitter  in  person.  (G. 
3,  61.) 

(5.)  Again,  if  one  of  the  patrons  despises  his  share  in  the  inheritance  of  a 
Roman  citizen  that  is  a  freedman,  or  dies  before  deciding  whether  to  take 
it,  the  whole  inheritance  belongs  to  the  other.  But  the  goods  of  Latins,  so 
far  as  regards  the  share  of  the  patron  that  fails  to  take,  become  escheats, 
and  belong  to  the  people.    (G.  3,  62.) 

4.  Senattis  Consultum  Largianuniy  A.D.  42. 

Afterwards,  when  Lupus  and  Largus  were  consuls,  the  Senate  resolved  that 
the  goods  of  Latins  should  belong  first  to  him  that  set  them  free  ;  next  to 
their  descendants  not  disinherited  by  name,  as  each  was  nearest ;  and  that 
then  by  the  ancient  law  they  should  belong  to  the  heirs  of  those  that  had 
freed  them.     (G.  3,  63.) 

This  Senatus  Consultum^  as  some  think,  has  done  this  ;  it  makes  us 
use  the  same  law  with  regard  to  the  goods  of  Latins  that  we  use  in 
the  case  of  the  inheritance  of  Roman  citizens  that  are  freedmen.  Such  was 
the  opinion  notably  of  Pegasus.  But  this  opinion  is  manifestly  false.  The 
inheritance  of  a  Roman  citizen  that  is  a  freedman  never  belongs  to  the  outside 
heirs  of  his  patron.  But  the  goods  of  Latins,  even  under  this  very  Senatus 
Consultum^  if  the  manumitter's  descendants  do  not  stand  in  the  way,  belong 
even  to  outside  heirs.  Again,  in  the  case  of  the  inheritance  of  a  Roman 
citizen  that  is  a  freedman,  no  disinheriting  harms  the  manumitter's  descend- 
ants. But  in  the*  case  of  the  goods  of  Latins,  that  a  disinheriting  by  name 
does  harm  them,  is  clear  from  the  very  terms  of  this  Senatus  Consultum,  It 
is  truer,  therefore,  to  say  that  this  only  has  been  done  by  that  Senatus  Con- 
sultum — it  has  made  the  manumitter's  descendants,  that  have  not  been 
disinherited  by  name,  be  preferred  to  outside  heirs.     (G.  3,  64.) 

The  emancipated  son  of  a  patron,  therefore,  that  has  been  passed  over, 
although  he  may  not  have  claimed  bonorum  possessio  contrary  to  the  terms 
of  his  parent's  will,  is  yet  preferred  to  outside  heirs  in  the  case  of  the  gdods 
of  Latins.    (G.  3,  65.) 

Again,  a  daughter  and  the  others  that  one  may  lawfully  disinherit  under 
the  jus  civile  by  using  the  words  "  and  all  others,"  although  that  is  enough 
to  remove  them  from  all  inheritance  of  their  father's,  will  yet  in  the  case  of 
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the  goods  of  Latins,  unless  they  have  been  disinherited  by  their  ascendant 
by  name,  be  preferred  to  outside  heirs.    (G.  3,  66.) 

Again,  to  descendants  that  have  held  back  from  an  ascendant's  inherit- 
ance the  goods  of  Latins  belong,  although  they  are  held  to  be  estranged 
from  their  father's  inheritance ;  because  they  can  in  no  way  be  said  to  be 
disinherited  any  more  than  those  passed  over  in  silence  by  the  will     (G. 

3,67.) 

From  all  this,  it  is  evident  enough  that  if  a  man  makes  a  Latin  .... 
(G.  3,  68.) 

Again,  if  no  outside  heir  comes  in,  and  the  descendants  become  heirs  in 
unequal  shares,  the  goods  of  a  Latin,  it  is  rightly  held,  belong  to  them  in 
proportion  to  their  shares  in  the  inheritance,  not  in  equal  parts  ;  because  if 
no  outside  heir  comes  in,  there  is  no  room  for  the  Senatus  ConsuUum,    (G. 

3,69.) 

If,  along  with  his  own  descendants,  the  patron  leaves  an  outside  heir  as 
well,  then  Caelius  Sabinus  says  the  whole  goods  belong  in  equal  shares  to 
the  deceased's  descendants  ;  because  when  an  outside  heir  comes  in,  the  Ux 
Junia  has  no  place,  but  the  Senatus  ConsuUum  has.  But  Javolenus  says 
that  the  patron's  descendants  will  have  in  equal  shares  under  the  Senatus 
ConsuUum  that  part  only  which  the  outside  heirs  would  have  had  before  the 
Senatus  Consul tum  by  the  lex  Junta  j  but  that  the  remaining  parts  belong 
to  them  in  proportion  to  their  shares  in  the  inheritance.    (G.  3,  70.)   - 

Again,  it  is  asked  whether  this  Senatus  Consultum  refers  to  those  descen- 
dants of  a  patron  that  are  sprung  from  a  daughter  or  granddaughter — that 
is,  whether  my  grandson  by  a  daughter  would  be  preferred  in  the  case  of  the 
goods  of  my  Latin  freedman  to  an  outside  heir.  It  is  asked  further,  whether 
this  Senatus  Consultum  refers  to  a  mother's  Latin  freedmen  ;  that  is,  whether 
in  the  case  of  the  goods  of  a  mother's  Latin  freedman  the  patroness's 
son  would  be  preferred  to  her  outside  heir?  It  was  Cassius'  opinion, 
that  in  both  cases  there  was  room  for  the  Senatus  ConsuUum.  But 
of  this  opinion  of  his  most  disapprove,  because  the  Senate  had  not  in  view 
the  descendants  of  patrons  that  were  to  follow  another  household.  This  is 
evident  from  the  fact  that  it  sets  aside  those  that  are  disinherited  by  name ; 
for  it  seems  to  have  in  view  those  that  are  usually  disinherited  by  an  ascend- 
ant if  they  are  not  appointed  heirs.  But  it  is  not  necessary  either  for  a 
mother  to  disinherit  a  son  or  daughter,  or  for  a  grandfather  on  the  mother's 
side  to  disinherit  a  grandson  or  granddaughter,  if  he  or  she  is  not  appointed 
heir.  This  is  so  whether  we  ask  about  the  jus  civile  or  about  the  Praetor's 
edict,  in  which  he  promises  the  descendants  that  are  passed  over  bonorum 
possessio  contrary  to  the  terms  of  the  will.    (G.  3,  71.) 

Sometimes,  however,  a  Roman  citizen  that  is  a  freedman  dies  as  if  a  Latin ; 
as,  for  instance,  a  Latin  that,  without  impairing  his  patron's  rights,  has 
obtained  from  the  Emperor  theyV/j  Quiritiumj  and  again,  as  settled  by  the 
late  Emperor  Trajan,  a  Latin  that,  when  his  patron  is  unwilling,  or  does  not 
know  of  it,  has  obtained  from  the  Emperor  the  jus  Quiritium,  In  these 
cases,  while  such  a  freedman  is  alive,  he  is  like  all  other  Roman  citizens 
that  are  freedmen,  and  the  children  he  begets  are  lawfril ;  but  he  dies  with 
the  rights  of  a  Latin,  and  not  even  his  children  can  be  his  heirs.  So  far 
only  has  he  the  testamenti  f actio ^  that  he  can  appoint  his  patron  heir,  and 
can  name  a  substitute  to  him  if  he  refuses  to  be  heir.    (G.  3,  72.) 
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The  effect  of  this  constitution  seemed  to  be  that  such  men  could  never 
die  as  Roman  citizens,  although  they  afterwards  came  to  enjoy  such  rights 
as  to  make  them  Roman  citizens  under  the  lex  ^lia  Sentia^  or  under  a 
Senatus  Consultum,  At  the  instance  of  the  late  Emperor  Hadrian,  there- 
fore, who  was  moved  by  the  unfairness  of  the  case,  a  Senatus  Consultum 
was  passed,  that  those  that,  when  their  patron  knew  it  not  or  refused, 
obtained  from  the  Emperor  the/jw-  Quiritiunty  if  they  afterwards  came  to 
enjoy  such  rights  as  under  the  lex  jElia  Sentia  or  under  a  Senatus 
Consultum,  would,  if  they  had  remained  Latins,  have  obtained  for  them 
Roman  citizenship,  were  to  be  regarded  as  if  under  the  lex  ^lia  Sentia, 
or  under  a  Senatus  Consultum,  they  had  come  to  the  Roman  citizenship. 
(G.3,73.) 

5.  Abolition  of  the  class  of  Latini  Junianu 

But  all  this  must  in  our  day  be  said  of  those  freedmen  that  have  come 
into  Roman  citizenship.  There  are,  indeed,  no  others,  for  the  deditUii  and 
the  Latins  have  both  been  taken  away.  To  the  Latins  there  were  no  statu- 
tory successions  at  all :  for  although  they  went  through  life  as  free,  yet  with 
their  last  breath  they  lost  at  once  life  and  freedom ;  and  as  if  they  were 
slaves,  their  goods  were  detained  by  their  manumitters  under  the  lex  Juniay 
as  if  by  a  sort  of  master's  right  to  Xht  peculium.  But  afterwards,  by  the 
Senatus  Consultum  Largianum,  it  was  provided  that  the  descendants  of  the 
manumitter,  unless  disinherited  by  name,  should  be  preferred  to  their  out- 
side heirs  in  the  case  of  the  goods  of  Latins.  Upon  this  followed  also  the 
edict  of  the  late  Emperor  Trajan,  that  made  the  same  man,  if,  when  his 
patron  was  unwilling  or  knew  not,  he  hastened  by  the  Emperor's  boon  to 
come  to  the  citizenship,  in  life  indeed  a  Roman  citizen,  but  on  his  death  a 
Latin.  But  by  our  constitution,  because  of  such  shifting  of  conditions  and 
other  hardships,  we  have  resolved  that  along  with  the  Latins  themselves  the 
Ux  Junia  also,  and  the  Senatus  Consultum  Largianum,  and  the  edict  of  the 
late  Emperor  Trajan,  shall  be  for  ever  blotted  out,  that  so  all  freedmen  may 
enjoy  the  Roman  citizenship.  In  a  wonderful  way,  too,  by  making  certain 
additions,  we  have  transplanted  the  very  ways  that  led  to  Latin  rights  to  the 
taking  of  Roman  citizenship.    (J.  3,  7,  4.) 

III. — Succession  to  Dedititil 

The  goods  of  those  that  the  lex  ^lia  Sentia  ranks  among  the  dedititii, 
sometimes  as  if  they  were  Roman  citizens  that  were  freedmen,  sometimes 
as  if  they^were  Latins,  belong  to  their  patrons.  The  goods  of  those  that,  if 
they  were  not  in  some  fault,  would,  when  manumitted,  have  been  Roman 
citizens,  are  given  to  their  patrons,  as  if  they  were  Roman  citizens,  by  the 
same  statute.  These  have  not,  however,  the  testamenti  /actio  as  well,  as 
most  have  held,  and  not  undeservedly :  for  it  seemed  incredible  that  the 
legislator  should  have  wished  to  grant  to  men  of  the  worst  condition  the 
right  to  make  a  will.  But  the  goods  of  those  that,  if  they  were  not  in  some  fault, 
would,  when  manumitted,  have  been  Latins,  are  given  to  their  patrons,  just 
as  if  they  had  died  Latins.  I  am  not,  however,  unmindful  that  the  legislator 
has  not  expressed  his  wishes  in  that  matter  in  words  that  are  altogether 
satisfactory.     (G.  3,  74-76.) 

The  cliiss  of  dedUUii  was  abolished  by  Justinian.     (J.  3,  7,  4.) 
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CH:A.I>TEIt   III. 

THE    VESTING    OF    AN    INHERITANCE. 
{Aditio  Hei^editatis.) 

As  a  general  rule,  sometlmig  more  than  a  will,  or,  in  the  case 
of  intestacy,  the  death  of  the  predecessor,  was  required  in 
order  to  make  a  person  an  heir.  In  most  cases  the  death  of  a 
testator,  whether  testate  or  intestate,  simply  operated  as  an 
offer  of  the  inheritance  to  the  heir  named ;  and  it  was  for  the 
latter  to  determine  whether  or  not  he  would  accept  the  offer, 
and  thereby  make  himself  heir.  With  reference  to  this  subject, 
heuT3*are  divided  into  three  classes. 

I.  When  a  slave  of  a  testator  {heres  necessarius)  is  named  heir, 
the  appointment  becomes,  on  the  death  of  the  testator,  an 
investitive  fact,  without  the  necessity  of  any  acceptance  by 
the  slave. 

Heirs  are  said  to  be  either  necessary,  or  sut  et  necessarii^  or  outsiders. 
(J.  2,  i9,pr.;G.  2,  152.) 

A  necessary  heir  is  a  slave  that  is  appointed  heir  [with  his  freedom 
as  well].  He  is  so  called  because,  whether  he  wishes  it  or  not,  in  any 
case  after  the  death  of  the  testator  he  forthwith  becomes  free  and  a  neces- 
sary heir.  Hence,  those  that  suspect  their  resources  usually  appoint  a  sla\*e 
of  theirs  heir  in  the  first  or  second,  or  even  in  a  further-off  degree ;  so  that,  if  the 
creditors  are  not  satisfied,  this  heir's  goods,  and  not  the  testator's  own,  may 
be  taken  possession  of  by  the  creditors,  or  sold  off,  or  divided  among  th«n. 
[In  this  way,  then,  the  disgrace  (ignominid)  that  results  from  a  forced  sale 
of  goods  attaches  to  this  heir  rather  than  to  the  testator  himself;  although 
Fufidius  reports  that  Sabihus  held  he  ought  to  be  exempted  from  the  disgrace, 
because  it  was  not  by  his  own  fault,  but  by  a  necessity  the  law  laid  upon 
him,  that  he  suffered  a  forced  sale  of  his  goods.  But  the  law  in  use  by  us  is 
different].  In  return  for  such  a  disadvantage,  however,  he  has  this  ad\>an- 
tage  afforded  him,  that  all  he  acquires  for  himself  after  his  patron's  death 
[whether  before  the  forced  sale  of  his  goods  or  afterwards]  is  set  aside  for 
him  ;  and  although  the  goods  of  the  deceased  are  not  enough  for  the  creditors 
[but  pay  them  only  in  part],  there  is  no  second  sale  on  that  ground  [namely, 
because  of  the  inheritance]  of  the  property  he  has  acquired  for  himself  [unless 
indeed  he  has  acquired  something  because  of  the  inheritance,  as  if  he  has 
been  enriched  by  death  of  a  Latin  freedman].  But  all  others  whose  goods 
when  sold  pay  only  in  part,  if  they  acquire  anything  afterwards,  usually  have 
their  goods  sold  even  again  and  again.    (J.  2,  19,  i  ;  G.  2,  153-155.) 

The  rules  applicable  to  Bankruptcy  will  be  afterwards  considered.  (Book  IV. 
Execution  of  Judgments.) 

n.  Persons  under  the  potestasy  manua^  or  mandpiwn  of  the 
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deceased  {sui  et  necessarii  heredesY  whether  dying  testate  or 
intestate,  and  who  upon  the  death  of  the  deceased  become 
entitled  to  succeed  as  heirs,  were  by  the  civil  law  in  the  same 
position  as  slaves,  but  were  allowed  by  the  Praetor  to  refuse 
the  inheritance  (benejicium  abstinendi).  Unless,  therefore,  they 
elect  to  refuse,  they  become  heirs  without  any  express  accept- 
ance. The  right  of  election  was  lost  by  any  interference  with 
the  inhei^itance  {immixtio). 

Heirs  sui  et  necessarii  are  such  as  a  son,  a  daughter,  a  grandson,  and 
granddaughter  by  a  son,  and  the  rest  of  the  descendants  in  order,  if  only 
they  were  in  i^i^poiestas  of  the  man  that  dies.  But  to  make  a  grandson  or 
granddaughter  sui  heredes  it  is  not  enough  that  he  or  she  was  in  xYv^potestas 
of  the  grandfather  at  the  time  of  his  death  ;  his  father  also  must  needs  have 
ceased  to  be  suus  heres  in  the  lifetime  of  his  father,  and  must  therefore  have 
been  either  cut  off  by  death  or  in  some  other  way  freed  from  the  potestas^ 
for  then  the  grandson  or  granddaughter  succeeds,  and  steps  into  the  father's 
place.  Sui  heredes  they  are  called,  because  they  are  heirs  at  home,  and  even 
in  the  father's  lifetime  are  thought  to  be  in  some  sense  owners.  Hence,  too, 
if  a  man  dies  intestate,  the  descendants  come  first  in  succession.  Necessarii 
they  are  said  to  be,  because  in  any  case,  whether  they  wish  it  or  not,  in  cases 
of  intestacy  and  under  a  will  alike,  they  become  heirs.  But  the  Praetor 
allows  them,  if  they  wish,  to  hold  back  from  the  inheritance,  that  so  the 
ascendants'  goods  rather  than  theirs  in  like  mianner  may  be  taken  possession 
of  by  the  creditors  [and  sold].    (J.  2,  19,  2  ;  G.  2,  156-158.) 

The  rule  of  law  is  the  same  in  the  case  of  a  wife  in  manu,  because  she  is 
in  the  position  of  a  daughter,  and  in  the  case  of  a  daughter-in-law  that  is 
in  the  son's  manus^  because  she  is  in  the  position  of  a  granddaughter.    (G. 

2,  159.) 

Nay,  even  to  a  person  in  mancipiOy  3,  person  conveyed  to  the  deceased 
and  appointed  heir  with  his  freedom  as  well,  the  Praetor  gives  a  like  power 
to  hold  i>ack.  Although  a  necessary  heir,  like  a  slave,  he  is  not  also  a  suus 
heres,    (G.  2,  160.) 

Sui  heredes  may  become  heirs,  even  though  they  know  it  not,  and  although 
they  are  mad.  Indeed,  in  all  the  cases  in  which  we  can  acquire  anything 
without  knowing  it,  we  can  acquire  it  even  when  mad.  At  once,  on  the 
ascendant's  death,  the  ownership  goes  on  as  it  were  unbroken.  There  is 
therefore  no  need  for  the  authority  of  a  tutor  in  the  case  oipupilliy  since  sui 
heredesy  even  though  they  know  it  not,  can  acquire  an  inheritance.  And  it 
is  not  by  his  curator's  consent  that  a  madman  acquires,  but  simply  by  the 
law  itself.    (J.  3,  i,  3-) 

III.  All  other  persons  were  called  outsiders  {extranet).  The 
nomination  of  these  as  heirs  operated  merely  as  an  offer 
(delatio)  of  the  inheritance,  which  imtil  accepted'  by  them  had 
no  legal  effect.     (D.  29,  2,  21,  2.) 

All  other  heirs  not  subject  to  the  testator's  power  are  called  outside  heirs 
{extranet).    Our  descendants,  therefore,  that  are  not  in  our  power,  but  are 
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appointed  heirs  by  us,  are  held  to  be  outside  heirs.  For  this  reason  heirs 
appointed  by  a  mother  are  in  the  same  number,  because  women  have  not 
their  children  in  thGir  pof^sias,  A  slave,  too,  that  is  appointed  heir  [and  set 
free]  by  his  master,  and  after  the  will  is  made  is  manumitted  by  him,  is 
regarded  as  in  the  same  number.    (J.  2,  19,  3  ;  G.  2,  i6i.) 

Outside  heirs  have  power  to  deliberate  whether  to  enter  on  the  inheritance 
or  not.     (J.  2,  19,  5  ;  G.  2,  162.) 

But  if  either  a  man  that  has  power  to  hold  back  mixes  himself  up  with 
the  goods  of  the  inheritance,  or  an  outsider  that  may  lawfully  deliberate 
whether  to  enter  on  an  inheritance,  enters,  he  has  after  that  no  power  to  give 
up  the  inheritance,  unless  he  is  under  twenty-five  years  of  age.  Men 
of  this  age,  indeed,  just  as  in  every  other  case  where  they  are  deceived, 
if  they  rashly  take  up  a  ruinous  inheritance,  the  Praetor  hastens  to  aid. 
0.  2,  19,  5 ;  G.  2,  163.) 

We  must  know,  indeed,  that  the  late  Emperor  Hadrian  gave  relief  to  a 
man  over  twenty-five,  when,  after  he  entered  on  the  inheritance,  a  huge  debt 
that  at  the  time  he  entered  on  it  was  still. hidden,  had  come  to  light.  (J.  2, 
19,  6  ;  G.  2,  163.) 

Beneficium  ahstinendi  and  Jut  ddiherandi. 

Outside  heirs  were  allowed  time  by  the  Praetor  to  determine  whether  they  would 
take  the  inheritance.  (D.  28,  8,  1,  1.)  Generally  the  length  of  time  was  in  the  dis- 
cretion of  the  judge  (D.  28,  8,  1,  2),  but  was  never  less  than  100  days.  (D.  28,  8, 
2.)  The  time  might  he  extended  by  the  Praetor  for  urgent  reasons.  (D.  28,  8,  3.) 
The  parties  had  the  right  to  inspect  the  accounts  of  the  deceased,  to  enable  them  to 
determine  whether  they  would  take  or  refuse  the  inheritance.     (D.  28,  8,  5.) 

During  this  delay  the  property  of  the  inheritance  must  not  he  interf^ed  with, 
except  so  far  as  was  absolutely  necessaiy  \  thus,  a  sou  could  maintain  himself  (D.  28, 
8,  9),  or  repair  buildings,  cultivate  lands,  pay  debts  due  under  a  penalty,  and  take  the 
necessary  steps  to  prevent  pledges  being  sold.     (D.  28,  8,  7,  3.) 

The  acceptance  of  an  inheritance  was  in  two  ways:  (1)  a 
formal  (cretio),  confined  to  outsiders  (extranet  heredes)  \  and  (2) 
an  informal  expression  or  sign  of  intention  to  accept,  which 
was  the  same  for  both  children  (sui  et  necessarii)  and  outsiders 
{extranei)y  although  in  the  case  of  the  former  it  was  called 
immixtiOf  and  in  that  of  the  latter  pro  herede  gei'endo.  But  the 
same  acts  and  expressions  that  were  in  one  case  a  sign  of 
waiving  the  right  of  abstention  {beneficium  ahstinendi)^  were  in 
the  other  a  sign  of  acceptance  (aditio  hereditatis), 

1.  Formal  Acceptance  (cretio)  by  outsiders. 

1**.  What  is  cretio  f 

Outside  heirs  are  usually  allowed  time  to  decide  {cretio).  An  end,  that 
is,  to  their  deliberation  is  fixed,  so  that  within  a  certain  time  either  they 
must  enter  on  the  inheritance,  or  if  they  do  not  enter,  they  are  at  the  end  of 
the  time  set  aside.  This  is  called  cretio^  because  the  verb  cemere  means  to 
decide,  as  it  were,  and  settle.    (G.  2,  164.) 

2**.  The  form  and  effect  of  common  cretio  (cretio  vulgaris). 
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Since,  then,  the  appointment  in  the  will  runs  thus,  "  Titius  be  heir,"  we 
ought  to  add,  "  and  decide  within  the  next  hundred  days  after  you  come  to 
know  and  can  decide.  If  you  do  not  so  decide,  then  be  disinherited." » 
(G.  2,  165.) 

The  heir  so  appointed,  if  he  wishes  to  be  heir,  ought  to  decide  within  the 
day  fixed  for  his  decision ;  that  is,  to  say  these  words,  "Seeing  Publius 
Maevius  has  by  his  will  appointed  me  his  heir,  on  that  inheritance  I  enter, 
and  decide  to  take  it.** «  If  he  does  not  so  decide,  then  at  the  end  of  the  time 
for  deciding  he  is  shut  out ;  and  it  is  of  no  avail  that  he  acted  as  heir, 
that  is,  used  the  property  that  formed  the  inheritance  as  if  he  were  heir. 
(G.  2,  166.) 

Just  as  an  heir  that  is  appointed  with  time  to  decide,  unless  he  decides  to 
take  the  inheritance,  does  not  become  heir,  so  he  is  shut  out  only  if  he  has 
not  decided  within  the  time  that  puts  an  end  to  his  power  of  choice. 
Although,  therefore,  before  the  time  for  decision,  he  has  settled  not  to  enter  on 
the  inheritance,  yet  if  he  is  moved  by  repentance  while  the  day  for  deciding 
is  not  yet  come,  he  can,  by  deciding  to  take  it,  be  heir.     (G.  2,  168.) 

Every  decision  is  tied  down  to  a  fixed  time.  For  that,  a  hundred  days 
seemed  a  bearable  time.  A  longer  or  shorter  time,  however,  can  none  the 
less  be  given  by  the  jus  civile;  but  a  longer  time  the  Praetor  sometimes 
narrows  down.     (G-  2,  170.) 

3°.  Cretio  continua. 

Although  every  decision  is  tied  down  to  fixed  days,  yet  there  is  one  form 
called  common  (vulgaris),  another  within  fixed  days  {certorum  dierum). 
Common  is  the  one  we  have  set  forth  above,  that  is,  in  which  there  are 
added  these  words,  "  within  which  he  comes  to  know  and  can  decide.'* 
Within  fixed  days  is  diat  in  which  these  words  are  withheld,  but  all  the  rest 
written.  Between  these  two  there  is  a  great  difference.  When  the  common 
time  for  decision  is  given,  no  days  are  taken  into  account,  except  those  on 
which  a  man  knows  that  he  has  been  appointed  heir  and  can  decide.  But 
when  a  time  for  decision  within  fixed  days  is  given,  then  even  though  a  man 
does  not  know  he  has  been  appointed  heir,  the  days  are  reckoned  in  un-  - 
broken  order.  Even  in  the  case  of  a  man  that  on  some  ground  is  forbidden 
to  decide,  and  still  more  in  the  case  of  a  man  that  has  been  appointed  heir 
under  a  condition,  the  time  is  reckoned.  Hence  it  is  better  and  more  fitting 
to  use  the  common  form.  The  other  is  also  called  continuous  {continua\ 
because  the  days  are  reckoned  in  unbroken  order.  This  form  is,  however,  so 
hard  that  the  other  is  more  in  use,  and  hence  also  is  called  common. 
(G.  2,  171-173-) 

4*.  Perfect  and  imperfect  cretio. 

The  cretio  is  imperfect  when  these  words  ara  not  added,  **If 
you  do  not  decide  be  disinherited  "  {Si  non  creverisy  ^xheres  esto). 
When  this   omission   occurred,  the   heir  named  by  a  formal 

'  Heres  TiHus  etto^  adjicere  debemus:  cemUojt^.in  centum  diebut  proxumiSf  quibus 
ides  poteritque.     Quod  ni  Ua  creveris,  exherea  etto, 

'  Quod  me  Publiiu  dfaevius  tatametUo  auo  heredem  inetituit,  earn  heredUalem  adeo 
cemoque. 


Digiti 


ized  by  Google 


694  INHERITANCE. 

acceptance  acquired  the  inheritance.  But  a  difficulty  arose 
when  a  substitute  was  named.  "  If  you  do  not  decide,  then  let 
Maevius  be  heir  "  {Si  non  creveris,  tunc  Maevius  heres  esto). 

It  was  held  in  this  case,  that  if  the  heir  named  did  not 
formally  accept,  but  only  informally  (pro  herede  gerendo),  he 
was  admitted  only  to  one-half,  Maevius  getting  the  other  halt 
Marcus  Antoninus,  however,  altered  this  rule,  and  gave  the  heir, 
although  he  ipade  an  informal  acceptance,  the  whole  of  the 
inheritance.     (Ulp.  Frag.  22,  34.) 

5**.  Abohtion  of  formal  acceptance  (cretio). 

Constantine  abolished  this  formality  in  favour  of  persons 
entering  on  the  inheritance  of  cognates.  (C.  Th.  5,  1,  1,  2.) 
It  was  entirely  abolished  by  Arcadius,  Honorius,  and  Theo- 
dosius  (A.D.  407 ;  C.  6,  30,  17),  and  is  not  mentioned  by 
Justinian. 

2.  Informal  acceptance  by  outsiders  (pro  herede  gerendo)^  or 
forfeiture  of  the  right  of  abstention  by  .children  (immixtio). 

A  man  that  is  appointed  heir  without  a  time  to  decide,  or  that  in  case  of 
mtestacy  is  called  to  the  inheritance  by  statutory  right,  can  become  heir 
either  by  deciding  or  by  acting  as  heir,  or  even  by  the  bare  intention  to  take 
up  the  inheritance.  He  is  free  also  at  whatever  time  he  wishes  to  enter  on 
the  inheritance.  The  Praetor,  however,  usually,  on  a  demand  by  the 
creditors  of  the  inheritance,  settles  a  time  within  which,  if  he  wishes  to,  he 
may  enter  on  the  inheritance ;  and  declares  that  if  he  does  not  it  shall  be 
lawful  for  the  creditors  to  sell  the  goods  of  the  deceased.    (G.  2,  167.) 

The  man  that  without  any  time  to  decide  in  is  appointed  heir,  or  that  in 
case  of  intestacy  is  called  by  statute,  as  by  a  bare  intention  he  becomes  heir,  so 
also  by  a  design  to  the  contrary  is  at  once  repelled  from  the  inheritance. 
(G.  2,  169.) 

This  refusal  can  only  be  made  after  the  death  of  the  testator,  and  after  tlie  heir 
named  is  in  a  position  to  accept.  If  it  is  not  ripe  for  acceptance,  he  cannot  refuse.  (D. 
29,  2,  94  ;  D.  29,  2, 13.)  A  person  that  refuses  as  an  instituted  heir  is  not  predoded 
from  accepting  as  a  substituted  heir.     (D.  29,  2,  76, 1.) 

1.  What  is  an  acceptance  or  interference  such  as  to  tie  a 
person  to  an  inheritance  ?  (pro  herede  gependo,  immixtio). 

It  was  a  question  of  fact— did  the  person  intend  to  be  heir? 
If  his  intentions  were  expressed  in  clear  language,  no  diffi- 
culty arose ;  the  point  that  exercised  the  ingenuity  of  the 
jurisconsults  was  what  acts  showed  an  implied  intention  to 
accept.  As  the  whole  question  tiuns  on  intention,  it  was  held 
that  when  that  was  not  exercised  freely,  but  under  coercion  or 
intimidation,  the  acceptance  would  have  no  effect.  (D.  29,  2, 
6,  7  ;  D.  29,  2,  85.) 

An  acceptance  must  be  unconditional,  thus: — "If  the  in- 
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heritance  is  solvent,  I  will  accept  it,"  is  not  an  acceptance. 
(D.  29,  2,  51,  2.) 

An  outside  heir,  again,  that  is  appointed  by  will,  or  that  in  case  of  intestacy 
is  called  to  the  legal  inheritance,  can,  either  by  acting  as  heir  or  even  by 
a  bare  intention  to  take  up  the  inheritance,  become  the  heir.  A  man  acts  as 
heir  if  he  uses  the  property  of  the  inheritance  as  if  he  were  heir,  either  by 
selling  it,  or  tilling  the  farms,  or  letting  them,  and,  indeed,  if  in  any  way 
at  all,  either  by  acts  or  by  words,  he  makes  his  intention  to  enter  on 
the  inheritance  clear ;  provided  only  that  he  knows  that  the  man 
with  whose  goods  he  is  acting  as  heir  has  died,"  either  with  a  will  or 
without  it,  and  that  he  is  his  heir.  To  act  as  heir  is  to  act  as  owner ;  the 
ancients,  indeed,  used  the  name  heirs  for  owners.  As,  further,  by  a  bare 
intention  an  outsider  becomes  heir,  so  too  by  a  design  to  the  contrary  he  is 
at  once  repelled  from  the  inheritance.  A  man,  moreover,  that  is  bom  deaf 
or  dumb,  or  afterwards  becomes  so,  there  is  nothing  to  hinder  from  acting 
as  heir,  and  from  acquiring  for  himself  an  inheritance,  if  he  understands 
what  he  is  about    (J.  2,  19,  7.) 

Illustrations. 
$ 
To  nee  any  of  the  hereditary  property  is  prima  facie  evidenoe  of  aooeptanoe.   (Ulp. 

Frag.  22,  26.)  But  if  it  is  clearly  proved  that  the  heir  named  had  resolved  to  abstain 
from  the  inheritance,  and  continued  in  the  family  mansion  only  as  tenant,  or  to  watch 
it,  he  is  not  made  heir.     (C.  6,  31,  1.) 

The  use  of  the  family  sepulchre  is  not  conclusive  evidence  of  acceptance.  (D.  29, 
2,  20,  3.) 

To  use  a  thing,  not  part  of  the  inheritance  as  owner,  under  the  mistaken  idea  that 
it  was  part  of  the  inheritance,  is  an  acceptance,  as  being  proof  of  the  intention  to  act 
as  heir.     (D.  29^  2,  21,  1.) 

Manumitting  slaves  of  the  inheritance  is  an  acceptance,  as  being  a  clear  exercise 
of  the  rights  oi  ownership.    (Ulp.  Frag.  22,  26  ;  D.  29,  2,  42,  2.) 

Paying  the  debts  due  by  thH  deceased  is  an  acceptance.     (C.  6,  30,  2. ) 

A  son  buvies  and  performs  funeral  rites  for  his  father.  Is  this  an  acceptance  ?  Or 
if  he  gives  food  to  the  slaves,  or  sells  slaves,  or  lets  or  repairs  a  house  ?  All  these 
things  are  evidence  of  intention,  and  therefore  it  was  usual  for  a  son,  if  he  did  not 
intend  to  accept,  to  act  %nder  protest,  that  he  was  prompted  in  his  acts  by  a  sense  of 
filial  duty,  and  not  by  a  wish  to  take  the  inheritance.  If  the  acts  were  urgently 
necessary  for  the  benefit  of  the  estate,  this  disclaimer  effectually  prevented  the  inherit- 
ance being  fastened  upon  him.    (D.  29,  2,  20,  1.) 

-Titius  and  his  son  were  appointed  heirs.  By  order  of  Titius,  the  son  accepted  the 
inheritance.  That  was  held  to  be  an  acceptance  by  Titius  of  the  share  for  which  he 
himself  was  appointed.     (D.  29,  2,  26.) 

An  inspection  of  the  accounts  of  the  deceased  is  necessary  to  enable  a  designated 
heir  to  know  how  he  should  act ;  it  cannot,  therefore,  be  taken  as  an  acceptance  of 
the  mheritance,    (D.  29,  2,  29.) 

In  certain  cases  a  person  was  fastened  with  an  inheritance 
when  it  was  not  his  intention  to  accept,  but  when,  from  his 
conduct,  it  ought  to  have  been  his  intention.  If  the  appointed 
heir  concealed,  purloined,  or  consumed  any  of  the  property  of 
the  deceased,  or  caused  it  to  be  concealed,  purloined,  or  con- 
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sumed,  he  could  not  refuse  the  inheritance.  He  is  fixed  with  it, 
whether  he  desires  it  or  not.  (D.  29,  2,  71,  3.)  But  interference 
with  property  not  known  to  be  part  of  the  inheritance,  does 
not  fix  the  appointed  heir  with  the  consequence  attached  only 
to  a  firaudulent  design.     (D.  29,  2,  71,  8.) 

Fourth— t«ANSVESTITiyE  AND  DIVESTITIVE 
FACTS. 

Transvestitive  Facts. 

By  the  Roman  Law  an  inheritance  was  indivestible  and 
untransferable. 

An  inheritance  further  admits  of  injure  cessio  only.  If  the  man  to  whom, 
in  case  of  intestacy,  the  inheritance  belongs  by  legal  right,  makes  an  in 
jure  cessio  of  it  to  another  before  entry — that  is,  before  he-becomes  heir— then 
he  to  whom  he  thus  gives  it  up  becomes  heir,  just  as  if  he  had  himself  been 
called  by  statute  to  the  inheritance.  But  if  it  is  after  binding  himself  that 
he  makes  the  in  jure  cessio^  jione  the  less  he  himself  still  remains  heir,  and 
on  that  account  will  be  liable  to  the  creditors.  The  debts,  however,  perish, 
and  in  that  way  the  debtors  to  the  inheritance  make  a  gain.  But  the 
corporeal  things  that  belong  to  the  inheritance  pass  on  to  him  to  whom 
the  in  jure  cessio  of  the  inheritance  is  made,  just  as  if  each  thing  had 
been  so  given  up  to  him  singly.     (G.  2,  34-35.) 

Again,  if  the  m^rn  to  whom,  in  case  -of  intestacy,  the  iriheritance  belongs 
by  statutory  right,  makes  an  injure  cessio  to  some  one  else  of  that  inheritance 
before  deciding  to  take  it,  or  acting  as  heir,  then  he  to  whom  he  so  gives  it 
up  becomes  heir  (vvith  full  rights,  just  as  if  he  himself  were  called  by  statute 
to  the  inheritanqe.  But  if,  after  he  is  heir,  he  makes  an  in  jure  cessio^  he 
still  remains  heir,  and  on  that  account  will  be  personally  liable  to  the 
creditors.  Eagh  thing,  however,  he  will  transfer  bodily,  just  as  if  he  had  made 
an  injure  cessip  of  each  ;  but  the  debts  perish,  and  in  that  way  the  debtors 
to  the  inheritance  make  a  gain.     (G.  3,  ^85.) 

An  heir  appointed  by  will,  if  before  he  enters  on  the  inheritance  he  makes 
an  in  jure  cessio  of  the  inheritance  to  another,  acts  in  vain  ;  but  if  he  does 
this  after  entry,  •  all  happens  as  we  have  just  said  with  regard  to  him 
to  whom,  in  case  of  intestacy,  the  inheritance  belongs  by  statutory  right,  if, 
after  binding  himself,  he  makes  an  injure  cessio,    (G.  2,  36.) 

The  rule  of  law  is  the  same  if  an  heir  appointed  by  will,  after  becoming 
heir,  makes  an  in  jure  cessio  of  the  inheritance  ;  but  if  he  does  so  before 
entering  on  the  inheritance,  he  acts  in  vain.    (G.  3,  86.) 

The  same  view  is  taken  with  regard  to  necessary  heirs  by  the  authorities 
of  the  opposing  school ;  becaq^  it  seems  to  ^ake  jio  difference  whether  a 
man  becomes  hjeir  by  entering  on  an  inheritance,  or  is  heir  against  his  wilL 
The  nature  of  this  case  will  .appear  in  its  own  proper  place.  But  the 
^chers  of  our  school  think  that  a  necessary  heir  acts  in  vain  when  he 
makes  an  injure  cessio  of  the  inheritance.     (G.  2,  37.) 

Whether  a  heres  suus  ei  necessarius '  acts  to  any  purpose  if  he  makes  an 
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injure  cessio^  is  questioned.  Our  teachers  think  he  acts  in  vain.  But  the 
authorities  of  the  opposing  school  think  he  acts  to  the  same  purpose  as  all 
others  after  entering  on  an  inheritance  ;  for  it  makes  no  difference  whether 
a  nian  becomes  heir  by  deciding  or  acting  as  heir,  or  by  being  tied  down  by 
necessity  of  law  to  the  inheritance.     (G.  3,  87.) 

Sui  heredea  at  first  could  not  refuse  the  inheritance,  and  the  inference  wonld  seem 
to  be  clear  that  they  could  not  alienate  it.  The  agnati  alone  seem  to  have  been  able 
to  convey  the  inheritance  prior  to  acceptance  ;  testamentary  heirs  were  not  allowed 
that  privilege.  After  entering,  the  ciffnati  had  less  power.  The  reason  of  these  niles 
is  not  given  by  Gaius,  and  must  now  probably  remain  a  matter  of  conjecture. 

The  80  called  sale  of  an  inheritance  was  not  a  complete 
transfer ;  it  operated  as  a  transfer  only  of  the  corporeal  part. 
The  debts  due  to  the  inheritance  could  be  recovered  by  the  heir, 
who  alone  was  responsible  to  the  creditors.  The  buyer  did 
not  become  owner  of  the  corporeal  property  even,  until  it  was 
delivered.  (D.  18,  4,  14,  1 ;  C.  4,  39,  6.)  But  Marcus  Aurelius 
allowed  the  buyer  to  sue  the  debtors  in  his  own  name  (utiles 
actiones),  so  that  if  the  debtors  were  sued  by  the  heir,  they 
could  repel  him  by  the  plea  of  fraud.  (D.  2,  14,  16,  pr.)  The 
heir,  however,  remained  bound  to  the  creditors,  and  could  only 
save  himself  by  calling  upon  the  buyer,  under  his  contract,  to 
undertake  the  defence. 

Divestitive  Facts. 

The  rule  of  the  Koman  Law  was  that  an  inheritance  was 
indivestible  (semel  heres  semper  heres) ;  but  to  this  there  was  an 
exception  when  the  inheritance  was  forfeited  as  a  punishment 
on  the  heir.  Generally,  the  forfeiture  was  to  the  Exchequer. 
(D.  39,  4,  5,  6.)  The  heir  who  forfeited  lost  all  right  in  the 
inheritance,  even  io  the  Falcidian  fourth  (E.  39,  4,  59,  1) ; 
at  the  same  time  he  was  reheved  from  all  the  burdens  (D.  39, 
4,  18, 1),  which  aiow  were  transferred  to  the  Exchequer  {Fiacus). 
(D.  39,  4,  5,  4',  G.30,  50,  2.) 

When  is  an  inheritance  or  legacy  taken  away  ?  {de  his  quae  ut 
indignis  auferuntwr). 

1,  When  a  tutor  marries  his  pupil  agaiust  the  law  provided 
for  that  case  (p.  507),  she  can  inherit  from  him,  but  not  he  from 
her.     (D.  30,  128.) 

2,  Similarly,  when  an  official  marries  a  woman  in  his  pro- 
vince during  his  administration,  he  forfeits  her  property  left 
to  him.     (D.  34,  9,  2,  1.) 

3,  When  the  testator  has  written  that  he  wishes  the  heir  to 
be  deprived  as  unworthy,     (D,  34,  9,  12.) 
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4.  When  the  heir  has  been  guilty  of  misconduct  to  the 
deceased,  either  in  deceased'is  Kfe,  or  in  reference  to  his  testa- 
mentary wishes. 

(1.)  When  the  deceased  has  lost  his  life  through  the  fault  or  negligenoe  of  the  heir. 
(D.  34,  9,  8.) 

(2. )  When  the  deceased  has  met  a  violent  death,  and  the  heir  enters  before  the 
slaves  of  deceased  are  put  to  the  torture  and  punished,  according  to  the  SeiuUut  Con- 
Mtdta  SUanianum  and  Claudianum.     (D.  29,  5,  A,  2.) 

(3.)  If  the.  heir  disputes  or  denies  the  testamentary  ci^>acity  of  deceased,  the  pro- 
perty goes  to  the  Exchequer ;  but  if  it  is  simply  a  deadly  enmity  that  has  sprung  up, 
the  will  is  held  to  be  revoked,  rather  than  the  heir  punished  by  forfeiture.  (D.  34, 
9,  9,  pr.) 

(4.)  If  the  heir  conceals,  destroys,  or  obliterates  the  will  of  the  deco—od.  (D. 
48,  10,  4,  1.) 

(5.)  If  the  heir  fraudulently  conceals  or  abstracts  property  bequeathed  to  any 
legatee.     (D.  89,  4,  6.) 

(6.)  If  a  person  fails  in  a  querda  inoficiosi  tettamenti,     (D.  6,  2,  8,  14.) 

(7.)  If  one  refuses  to  comply  with  the  injunctions  of  the  will.  (Paul,  Seat,  S, 
5,  13.)  If  a  sum  were  left  for  funeral  expenses  or  a  tombstone,  and  were  not 
so  employed  (D.  60,  16,  202),  Justinian  enacted  that  if  the  will  was  not  obeyed 
within  a  year,  the  property  should  go  to  the  person  next  entiUed,  and  not  be  forfeited 
to  the  Exchequer.     (Nov.  1,  1.) 

When  an  inheritance  was  bequeathed  by  trust,  the  unworthi- 
ness  of  the  person  charged  with  the  trust  did  not  prejudice  the 
beneficial  heir  (D.  39,  4,  8,  14),  nor  did  his  worthiness  prevent 
the  confiscation  if  the  heir  beneficially  entitled  exposed  the 
property  to  confiscation.     (D.  39,  4,  5,  3.) 


Fifth— REMEDIES. 


A.  In  Respect  of  Rights  and  Duties. 

The  rights  of  the  heir  as  against  those  that  have  possession  of  anything  behmging 
to  his  predecessor  were  enforced  by  the  ordinary  actions,  as  if  he  himself  were  tibs 
owner ;  and  in  like  manner,  in  respect  of  the  debts  due  to  or  by  the  deceased,  the 
heir  could  sue  or  be  sued,  exactly  as  if  he  were  the  creditor  or  debtor  himself.  For 
these  rights  and  duties  the  ordinary  actions  suffice. 

The  actions  and  remedies  by  which  a  legatee  could  enforce  his  rights,  wiU  be  post- 
poned until  the  subject  of  legacy  is  disoussed. 

There  remain,  under  this  head,  oidy  the  reciprocal  rights  and  duties  of  oo^hein,  ia 
which  case  the  remedy  was  the  actio  familiae  erciscundae.  This  was  essentially  an 
action  for  partition,  although  when  brought  for  that  purpose  all  incidental  rights  and 
duties  were  enforced.  Hence,  if  there  were  no  corporeal  property,  there  could  not  be 
a  partition  ;  and  there  was  no  necessity  for  it,  because  the  debts  were  divided  by  tbe 
XII  Tables  among  the  heirs.     (D.  10,  2,  25,  1.) 

B.  In  Respect  of  the  Investitive  Facts. 
L  Peculiar  to  teitamentum,  oodicUlL 

1.  Action  for  production  of  will,  codicils,  &o.    AcHo  ad  exhibendum. 
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1*.  The  plaintiflb  are  all  to  whom  in  any  way  anything  is  left  by  will  (D.  48,  5,  3, 
10),  and  the  defendants  any  person  having,  the  custody  of  the  document  (D.  43,  5,  3, 
2) ;  as,  e.^.,  the  priest  of  the  church  {aedihitu)  in  which  the  will  is  deposited,  or  the 
notary  that  drew  it  up.     (D.  43,  5,  3,  3.) 

2**.  The  damages  for  non-production  are  determined  by  the  value  of  the  inheritance, 
or  of  the  portion  in  which  the  plaintiff  is  interested.     (D.  43,  5,  3, 12.) 

8^  The  interdict  may  be  claimed  by  a  man's  heirs  and  other  successors.  (D.  43,  5, 
3,  17.) 

4^  It  is  not  extinguished  by  prescription  for  one  year,  like  other  Praetorian 
remedies.     (D.  43,  5,  3, 16.) 

2.  Action  to  set  aside  a  will.     Querda  mqficioii  tettamenti. 

There  does  not  appear  to  have  been  any  special  action  under  the  above  name ;  but 
the  person  deprived  of  his  legiHtna  portio  sued  for  the  inheritance  by  the  usual  action, 
claiming  as  heir  against  those  designated  in  the  wiU. 

l^  The  plaintiff  is  the  person  deprived  of  his  leffUim,  and  the  defendant  the  heir, 
whether  direct  or  JideicomnUsMriua,  named  in  the  wilL     (0.  3,  28,  1.) 

A  father  could  not,  however,  sue  on  behalf  of  his  son  against  his  wishes,  for  the 
dishonour,  if  any,  was  a  personal  affront  to  the  son  himself.  (D.  5,  2,  8.)  The  son 
could  bring  the  action  in  his  own  name  without  his  father's  consent  (D.  5,  2,  22,  pr.), 
although,  if  he  succeeded,  the  sole  benefit  accrued  to  his  father. 

If  the  legatees  suspect  collusion  between  the  heirs  appointed  and  the  plaintiff,  they 
may  come  in  and  defend  the  wilL  •  (D.  6,  2,  29.) 

If  the  title  of  the  plaintiff  is  only  Praetorian,  he  must  first  obtain  the  banorum 
poMeuio,  and  then  sue  the  written  heirs  who  remain  in  possession  until  the  will  is 
upset.     (C.  3,  28,  2.) 

If  the  plaintiff  succeeds,  and  the  heir  appeals,  the  plaintiff,  if  a  pvpiUus  and  poor, 
is  entitled  to  maintenance  until  the  case  b  finally  decided.     (D.  5,  2,  27,  3.) 

T.  The  heir  of  the  plaintiff  is  entitled  to  go  on  if  the  plaintiff  went  so  far  as  to  get 
recog^tion  as  bonorum  po9ies$or  {po$t  ajnitam  bonorum  j)089e8tiontm).  (D.  5,  2,  6,  2.) 
Even  giving  notice  of  action  was  sufilicient  to  perpetuate  the  right  to  the  heir.  (D.  5, 
2,  7  ;  C.  3,  28,  5.) 

8^  The  prescription  was  at  first  two  years,  and  afterwards  extended  to  five.  (D.  5, 
2,  8,  17 ;  D.  5,  2,  9.)  The  time  runs  not  from  the  death  uf  the  testator,  but  from  the 
date  of  the  aditio  kereditatU.     (C.  8,  38,  86,  2.) 

II.  Actions  by  £[er€$, 

I.  Petiiio  Bereditatis. 

1.  The  question  tried  is  the  right  of  inheritance,  and  hence  every  one  that  sets  up 
a  claim  of  his  own  may  be  made  defendant.  If  a  debtor  to  the  ioheritanoe  refuses 
payment  on  the  ground  that  he  is  heir,  he  may  be  made  a  defendant ;  but  if  he  only 
denied  the  title  of  the  plaintiff  without  setting  up  a  title  of  his  own,  the  peUtio 
hereditatia  could  not  be  brought     (D.  6,  3,  42. ) 

If  a  person  possessed  the  inheritance,  as  a  singular,  not  as  a  universal,  successor, 
the  petUio  did  not  lie,  but  by  an  equitable  extension  of  the  principle  of  the  action 
{vtiUa  petUio)  the  same  remedy  was  allowed.  Thus  a  husband  might  accept  an 
inheritance  from  his  wife  as  a  dowry  (D.  5,  3,  13,  10),  or  one  might  buy  an  inheritance 
from  the  Fu€u$.    (D.  5,  3, 13,  9.) 

In  all  other  cases,  when  a  person  does  not  set  up  a  hostile  title,  the  person  claiming 
as  heir  must  resort  to  the  usual  actions  available  for  an  owner.     (C.  3,  31,  7.) 

2.  Every  person  who  was  called  herei  as  contrasted  with  bonorum  possetaor  might 
be  plaintiff  in  this  action.  (D.  5,  3,  1. )  The  defendants  are  any  persons  having  any 
of  the  goods  belonging  to  the  inheritance,  which  they  claim  in  the  capacity  either  of 
heirs  or  of  possessors  [pro  herede,  pro  po$$e88ore).  (D.  ft,  3,  9.)  Under  the  latter 
designation  are  included  a  thief  or  robber  (D.  5,  3,  13,  pr.),  a  person  selling  things 
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or  collecting  debts  belonging  to  the  inheritance  (D.  5,  8,  16,  1),  or  one  that  has  taken 
the  crope  of  the  estate.     (D.  6,  3,  13,  7.) 

3.  As  a  general  rule,  pending  this  action,  no  other  action  conld  be  brought  that 
nKsed  as  an  issue  the  right  of  inheritance.     (D.  b,  8,  ft,  2.) 

Justinian  explains  the  reason  of  this  rule.  Questions  of  inheritance  were  origin- 
ally tried  before  the  venerable  oentumviral  court,  whereas  the  ordinary  actions  went 
before  a  simple  ^'iMiesB.  In  order  to  maintain  the  authority  of  that  tribunal,  ihe  rule 
was  adopted  ;  but  its  inconvenience  gave  rise  to  various  attempts  to  soften  its  opera- 
tion, thus  leading  to  uncertainty  in  the  law.  Hence  Justinian  enacted  that  the 
creditors  of  the  deceased  might  sue  either  the  possessor  or  the  petitioner.  If  thdr 
claim  is  for  things  deposited,  lent,  pledged,  or  the  like,  their  remedy  is  not  to  be  sus- 
pended. If  it  is  for  money  lent  or  any  action  wi  penonctm,  either  the  poaseasor  or 
petitioner  may  be  sued.  After  the  conclusion  of  the  suit,  if  the  petitioner  is  success- 
ful, he  will  not  get  the  property  without  paying  all  debts  discharged  by  the  possessor; 
and  similarly  if  the  possessor  is  successful,  the  judge  will  order  him  to  pay  the 
petitioner.  If  the  petitioner  neglects  this  opportunity,  he  can  afterwards  sue  the  posses- 
sor, either  by  the  actio  negotiorum  gestorum  or  hy  a  condictio  ex  lege.  (C.  3,  31,  12, 1.) 
Legatees  may  sue  the  heir  or  the  possessor,  giving  security  to  return  pecimiary  legacies 
with  interest  at  3  per  cent,  (ex  qitarta  centesimae  pafie)^  or  land  with  the  produce, 
or  houses  with  their  rents.  Failing  to  give  such  security,  they  must  wait  ihe  end  of 
the  suit  (C.  3,  31,  12,  pr.)  In  the  case  of  bequests  of  freedom,  a  year  is  to  el^we 
from  the  death  of  the  testator.  If  during  that  time  the  case  is  ended,  the  fate  ol 
the  bequests  will  thereby  be  determined.  After  that  time  the  direct  bequests  shall 
at  once  take  effect,  and  so  also  those  given  on  trust,  provided  the  will  is  not  foimd  to 
be  spurious  {faUum). 

4.  The  object  of  the  suit  is  to  enable  the  petitioner  to  enter  as  heir.  The  e£fect  is 
fully  to  establish  him  in  that  position.  But  a  question  arises  as  to  the  produce  of 
the  inheritance  {fructui)  from  the  time  of  the  death  to  the  end  of  the  petition.  (D.  5, 
8,  18,  2  ;  D.  6,  3,  20,  3.) 

Upon  this  important  subject  a  distinction  was  drawn  hjASenatut  CoiuuUum  passed 
in  the  reign  of  Hadrian,  between  a  bona  fide  and  a  mala  fide  pouetsor,  (D.  5,  S, 
20,  6.)  This  enactment,  although  in  terms  applicable  only  when  the  State  was  heir, 
was  held  to  apply  to  every  case,  even  when  private  individuals  were  heirs.  (D.  5,  S» 
20,  9.)  According  to  the  terms  of  the  enactment,  it  is  in  favour  of  thoee  persons 
that  believe  themselves  to  be  heirs,  or  bonorum  potaetsoreiy  or  otherwise  entitled  to  the 
inheritance.     (D.  6,  3,  20,  18.) 

(1.)  A  mala  fide  possessor  is  one  that  has  no  titie,  and  knows  it.  (D.  •%  8,  25,  S.) 
As  the  question  is  thus  one  of  knowledge  or  belief,  a  person  is  none  the  less  a  h&na  fidfi 
possessor  because  his  mistake  arises  from  an  error  in  law,  and  not  of  one  in  fact.  (D.  5, 
8,  25,  6.)  The  bona  ficU possessor  is  bound  to  restore  only  what  is  in  his  posBession  at 
the  beginning  of  the  suit,  or  is  acquired  subsequently.  (D.  5,  3,  41  ;  D.  5,  8,  18,  1.) 
The  nuda  fide  possessor  muat  restore  everything  in  the  inheritance,  except  in  so  far  as 
it  was  lost  without  his  negligence  or  fraud.     (D.  5,  3,  25,  2  ;  D.  26,  7,  61.) 

(2.)  A  bona  fide  possessor  is  not  bound  to  pay  interest  on  money  that  he  received  or 
ought  to  have  received  (D.  5,  8,  20,  15),  but  a  mala  fide  possessor  is,  and  also  on 
account  of  the  crops  or  other  produce  he  has  gathered.     (D.  d,  8,  51,  1.) 

(3.)  The  bona  fide  possessor  must  restore  the  price  of  things  sold  only  in  so  far  as 
he  has  not  spent  the  money.  (D.  0,  3,  28;  D.  5,  8,  25,  11.)  But  the  mala  fids 
possessor  must  restore  the  whole. 

The  possessor  may  deduct  the  amounts  he  has  paid  for  debts  (C.  8,  81,  5) ;  also 
what  is  due  to  himself.  (D.  5,  8,  31, 1.)  And  so  for  funeral  expenses,  etc.  (C  Z, 
28,  4 ;  D.  6,  8,  50,  1.)  But  for  beneficial  expenditure  (D.  5,  8,  86,  5),  every 
possessor,  even  if  he  is  mala  fide,  may  claim  compensation.  (D.  5,  8,  87  ;  D.  5,  3»  88. 
pr.)    It  would  appear  that  a  bona  fide  possessor  could  daim  even  for  firesooes  and 


Digiti 


ized  by  Google 


REMEDIES.  701 

purely  ornamental  expenditure  ;  but  not  a  mala  fide  possessor,  although  even  he  could 
carry  his  improyements  away.     (D.  5,  8,  89,  1.) 

6.  This  action  was  not  removed  by  the  prescriptio  longi  temparis,     (G.  8,  81,  7.) 

II.  PetUio  partis  Hereditatis, 

The  remedy  (No.  I.)  was  confined  to  a  case  where  a  person  claimed  as  sole  heir. 
This  is  the  action  when  one  claims  only  a  share  of  the  inheritance.  (D.  6,  4,  1,  pr.) 
It  does  not  give  partition,  but  dnly  an  undivided  share.     (D.  5^  4,  8. ) 

III.  Carbonian  Edict— i)«  Carboniano  Edicto, 

Special  provision  was  made  when  the  alleged  heir  was  under  the  age  of  puberty  by 
Cn.  Papirius-Carbo,  who  introduced  a  provision  into  the  edict  about  100  B.O.  The 
terms  of  it  are  given.     (D.  37,  10,  1.)  * 

The  object  was  to  give  the  child  a  maintenance.     (D.  5,  2,  20.) 

The  edict  applies  only  when  there  is  a  dispute  regarding  a  father^s  inheritance,  and 
also  whether  a  child  under  puberty  was  under  the  potestas  of  the  deceased.  (D.  37,  10, 
6,  8  ;  D.  87,  10,  7,  2.)  It  does  not  apply  where  it  is  quite  certain  either  that  the  child 
is  heir  or  cannot  be  heir.     (D.  87,  10,  11.) 

All  questions  relating  to  legacies  and  trusts  are  also,  according  to  a  rescript  of 
Antoninus  Pius,  postponed  till  the  child  reaches  puberty.     (D.  87,  10,  8,  1.) 

Causa  cognita.— The  object  of  this  inquiry  was  twofold  :  (1)  to  give  the  child  clear 
possession,  and  (2)  to  determine  whether  the  trial  should  be  put  off  till  the  child 
reached  puberty,  or  should  be  ordered  at  once.  If  it  was  quite  clear  that  the  child  had  , 
no  claim,  the  Praetor  refused  him  possession.  (D.  87,  10,  8,  4.)  But  if  the  matter 
was  doubtful,  he  gave  him  the  benefit  of  the  doubt  It  might,  however,  be  expedient 
in  the  interest  of  the  child  that  the  question  of  its  status  should  be  determined  at 
once  ;  for  witnesses  might  die  or  be  corrupted,  and  evidence,  now  forthcoming,  might 
be  lost  (D.  87,  10,  8,  5),  and  then  the  Praetor  exercised  his  discretion  by  appointing 
an  agent  to  represent  the  child,  and  ordering  the  trial  to  proceed. 

The  child  must  find  security  ;  if  he  does  not,  the  adversary  is  put  in  posses- 
sion, unless  the  adversary  is  in  the  same  plight,  in  which  case  a  curator  was  to  be 
appointed  for  the  administration  of  the  property.  (D.  87,  10,  5,  2.)  In  any  case  the 
child  is  allowed  a  maintenance,  if  it  is  poor,  when  the  trial  is  deferred  until  it  reaches 
puberty.     (D.  87,  10,  6,  6.) 

In  the  suit  ttait  follows,  the  child  occupies  the  advantageous  position  of  defendant. 
(D.  87, 10,  6,  0.) 

in.— The  Bonorum  Possessio, 

The  Possessio  Bonorum  was  obtiuned  either  on  summary  application  {de  piano),  or  on 
hearing  {causa  co^Ua).  Theophilus  says  (J.  8,  9,  12)  that  the  position  of  a  bonorum 
possessor  could  in  early  times  be  obtained  only  by  special  petition  : — **  Da  mihi  hanc 
Quorum  possessionem^  " — "  Give  me  this  bonorum  possessio.'*  But  in  the  time  of 
Justinian  this  was  unnecassary,  and  any  act  signifying  an  intention  to  be  bonorum 
possessor  was  enough. 

Former  Emperors  have  well  provided  for  this  case  too,  that  no  one  might 
be  anxious  about  demanding  bonorum  possessio;  but  that  if  in  any  way 
whatever,  within  the  appointed  times,  he  has  shown  some  token  of  claiming 
it,  he  may  have  the  full  benefit  thereof.    (J.  3,  9,  12.) 

This  acknowledgment  {(ignitio)  was  the  analogue  of  the  aditio  hereditatis  by  the 


possessio 

causa  cognita  differtur. 


'  Si  eui  controversia  fiet  an  inter  liberos  sit,  et  impubes  sit ;  causa  cognUa  perinde 
wessio  datur,  ac  si  nulla  de  ea  re  controversia  esset,  et  judicium  in  tempus  pubertatis 
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heir  ;  it  gave  the  doer  no  title  ai  against  other  persons,  but  lie  qualified  himseU,  so  to 
speak,  for  prosecuting  his  claim.  Hence,  after  the  agnUio  he  had  to  prove  his  claim 
either  by  a  jtetiiio  heredUatU  if  he  were  one  of  the  class  of  kerede$  entitled  to  the 
honorum  postessio,  or  by  the  interdict  Quorum  honorum  if  he  were  not.  It  might  thus 
happen  that  bis  tignUio  brought  him  nothing,  as  there  might  be  another  person  having 
superior  claims.  In  this  case,  as  we  have  seen,  he  was  said  to  have  the  bcnorum 
possessio  sine  re.  If  he  could  effectually  vindicate  his  position  by  subsequent  pro- 
cedure, he  had  it  cum  re.^ 

But  since  it  may  happen  that  wills  rightly  made  are  invalidated,  because 
bonorum  possessio  is  given  contrary  to  the  terms  of  the  will,  it  is  evident 
that  those  then  made  the  testator's  statutor>'  heirs  cannot  call  the  in- 
heritance away  from  those  that,  contrary  to  his  will,  have  received  bonorum 
possessio.  For  although  the  will  would  take  effect  by  theyW  civiU^  those 
therein  appointed  heirs  are  kept  off  by  the  bonorum  possessio  given  con- 
trary to  the  terms  of  the  will.    (G.  2,  151,  as  restored.) 

Sometimes  also  a  grant  of  bonorum  possessio  by  way  of  intestacy  is  held 
to  be  rightly  given,  though  in  name  only,  not  in  fact.  This  happens  if  a 
man  demands  bonorum  possessio  as  by  way  of  intestacy,  because  the  heir 
appointed  has  refused  to  ask  it  according  to  the  terms  of  the  will,  holding 
it  enough,  no  doubt,  to  enter  on  the  inheritance  by  the  jus  civile y  or  if  he 
is  one  to  whom,  by  way  of  intestacy,  the  inheritance  would  come  by  statutory 
right.  That  this  is  so,  is  pointed  out  in  a  rescript  of  the  Emperor  Antoninus. 
(G.  2,  151  A,  as  restore^.) 

Time  allowed  for  the  agnitio. 

Since,  therefore,  the  Praetor  had  brought  in  many  forms  of  successions, 
and  had  arranged  them  in  order,  and  since  in  each  form  of  succession  often 
several  persons  appear  in  different  degrees,  that  creditors'  actions  might  not 
be  put  off,  but  that  they  might  have  persons  to  summon,  and  that  they  might 
not  lightly  be  put  in  possession  of  the  goods  of  the  deceased,  and  in  that 
way  look  after  themselves,  the  Praetor  appointed  beforehand  a  fixed 
time  for  demanding  bonorum  possessio.  To  descendants,  therefore,  and 
ascendants,  both  by  birth  and  by  adoption,  he  gave  to  demand  bonorum 
possessio  the  space  of  a  year,  to  all  others  a  hundred  days.    (J.  3,  9,  9.) 

If  within  this  time  no  one  demands  bonorum  possessio,  his  right  accrues 
to  persons  in  the  same  degree ;  or  if  there  is  no  one  in  that  degree,  then  to  the 
rest  in  the  order  in  which  the  Praetor  promises  them  bonorum  possessio  under 
the  edict  on  succession,  exactly  as  if  he  that  went  before  had  not  been  in  that 
number.  If,  however,  any  one  rejects  the  bonorum  possessio  so  bestowed  on 
him,  the  Praetor  does  not  wait  until  the  time  he  appoints  beforehand  has 
run  out,  but  at  once  admits  the  rest  under  the  same  edict.    Q.  3,  9,  la) 

In  demanding  bonorum  possessio y  days  he  might  use  {utiles)  are  alone 
considered.    (J.  3,  9,  n.) 

If  the  person  who  had  made  an  agnitio  had  only  a  Praetorian  title,  his  remedy 
was  the 

Interdict  Quorum  Bonorum. — This  interdict  was  available  only  to  recover  a  imitiemfau, 
not  individual  things.  It  was  a  means  of  acquiring  possession.  (D.  4S,  2, 1,  1.)  The 
evidence  it  required  was  such  as  to  make  out  a  good  title  as  honorum  postetMor. 
(C.  8,  2,  1.)     See  the  Chapter  on  Possession  (p.  219). 

It  could  be  brought  only  against  the  possessor  of  corporeal  property.  (D.  43,  %  2.) 
It  ran  thus  (D.  43,  '2,  1,  pr.)  :— 
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Ait  Praetor :  Quorum  Bonorum  ex  edicto  meo  iUi  potsessio  data  at  quod  de  hU  bonis 
pro  hertde  aut  pro  postessore  po$sidet  postideresve.  Si  nihil  ugucaptum  etiet :  quod 
quidem  doto  malofeeisti  tUi  desineret  pouidere  id  illi  rettituas. 

If  proceedings  are  being  taken  in  an  actio  familiae  erciscundae^  each 
single  thing  the  judex  ought  to  adjudge  to  a  single  heir.  If  this  seems  to 
make  one  outweigh  the  others,  he  ought  to  condemn  him  in  turn  to  pay  his 
co-heir  a  fixed  sum  of  money,  as  has  already  been  said.  On  another 
account,  too,  each  ought  to  be  condemned  to  make  a  pajrment  to  his  co-heir, 
if,  namely,  he  alone  has  gathered  the  fruits  of  a  farm  belonging  to  the 
inheritance,  or  has  spoiled  or  used  up  any  property  belonging  to  it.  All 
these,  in  like  manner,  follow  on  the  proceedings  between  more  co-heirs  than 
two.    a-4,17,4.) 

IV. — FiDEICOMMISSAMIA  HJSREDITAS. 

1.  When  an  inheritanoe  has  been  restored  according  to  the  Senatus  ConavUwn 
TertuUianwn,  but  not  otherwise,  the  heir  in  trust  {FideicommdtsariuM)  may  use  the 
petitio  hereditatis  just  like  any  other  action  available  to  an  heir.     (D.  5,  6,  1.) 

2.  The  heir  appointed  Ib  compelled  to  surrender  the  inheritance. 

The  jurisdiction  over  trusts  was  in  Rome  assigned  to  a  Praetor  Fideicommitsaritu, 
to  whom  application  must  be  made,  and  not  by  ordinary  action  (per  formulam).  In  the 
provinces  the  jurisdiction  belonged  to  the  President  {Praeses  Provinciae),  (Ulp. 
Frag.  2d,  13.) 


part  SS. 

LEGACY. 
Order  of  Topics. 


The  histpry  of  the  Roman  Law  of  Legacy  is  divided  into 
three  periods.  The  first  extends  down  to  the  close  of  the 
RepubUc,  and  may  be  summed  up  in  the  word  Legatum.  This 
period  is  characterised  by  strictness  of  form  and  narrowness  of 
interpretation.  The  seqond  period  dates  from  Augustus,  and 
closes  with  Justinian.  It  is  characterised  by  the  formation  of 
a  new  body  of  law,  having  for  its  object  to  mitigate  the  strict- 
ness and  technicality  of  the  older  law.  This  was  done  by 
means  of  Jideicommissoy  as  in  the  case  of  hereditas.  The  third 
period  was  established  by  Justinian,  and  is  marked  by  the 
fusion  of  FideicommUsum  and  Legatum,  thus  restoring  the  unity 
of  the  law  as  it  existed  during  the  Republic,  but  enlarged  and 
improved  by  the  superior  elements  of  the  Fideicommissum. 
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FmsT  Period. — The  Law  of  Bequest  during  the 
Kepublio  (Legatum). 

The  Law  of  Bequest,  founded  on  the  text  of  the  XII  Tables, 
was  built  up  on  a  single  principle — namely,  the  intention  of  the 
testator.  The  rights  of  the  legatee,  the  mode  of  acquiring  the 
legacy,  and  all  the  incidents  connected  with  it,  have  no  other 
origin  than  the  will  of  the  testator.  The  law  of  bequest  is 
therefore  simply  the  interpretation  of  legacies.  But  this  perfect 
dependence  of  legacies  on  the  wills  of  testators  was  limited  by 
two  things,  one  permanent,  the  other  local  and  temporary.  In 
the  first  place,  not  in  Rome  only,  but  everywhere,  the  will  of 
a  testator  must  be  circumscribed  by  the  general  laws  of  the 
country.  A  person  cannot  bequeath  as  property  what  the  State 
refuses  to  recognise  as  property  ;  nor  to  a  person  incapable  by 
law  of  receiving  legacies.  According  also  to  the  political  views 
current,  the  policy  of  the  law,  as  it  is  called,  imposes  certain 
limits  to  the  right  of  testation.  These  causes  are  always  in 
operation,  although  the  results  are  not  everywhere  the  same. 
But  in  Rome  the  power  of  testation  was  for  centuries  restrained 
by  a  spirit  of  legal  formaUty  like  that  which  we  have  found 
elsewhere  to  characterise  the  Roman  Law.  The  narrowness  of 
interpretation  that  made  the  Roman  jurists  affirm  vines  to  be 
one  thing  and  trees  another,  so  that  a  man  that  claimed  a  vine 
could  not  be  said  to  claim  a  tree,  was  not  confined  to  the  UgU 
actiones.  It  was  the  universal  tendency  of  the  Roman  Law,  in 
its  earlier  stages,  to  prefer  the  form  to  the  spirit ;  and  althou^ 
there  appears  to  have  been  nothing  in  the  XII  Tables  to  narrow 
the  forms  of  bequest,  yet  it  came  to  be  recognised  that  nothing 
could  be  a  legacy  unless  made  in  one  or  other  of  certain 
precise,  set  forms.  The  testator's  intention  was  the  source  of 
the  legacy,  but  it  had  no  eflTect  unless  made  in  the  ways 
prescribed  by  custom  and  the  jurists.  We  may  consider  the 
subject  under  the  following  heads  : — 

1.  The  Forms  of  Legacy. 

2.  The  Interest  taken  by  the  Legatee. 

8.  The  Restraints  on  each  kind  of  Legacy  ariaing  from  its  Form. 

4.  Divestitive  Facts. 

5.  Conjoint  Legacies. 

I.  The  Forms  of  Legacy. 

'  Of  legacies  there  are  four  kinds  ;  for  we  may  leave  a  legacy  either  p^r 
vindicationem^  per  damnaiionem^  sinendi  modo^  ox  per  praeceptiorum,  (G.  2, 
192.) 
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I.  Per  vindicationem. 

A  legacy  per  vindicationem  (by  giving  a  claim  to  the  thing)  we  leave  in 
this  way  : — "  To  Lucius  Titius,"  for  instance,  "  I  give  and  leave  as  a  legacy 
the  slave  Stichus."  Even  if  one  of  the  two  words  is  set  down,  as  "  I  give 
the  slave  Stichus,"  it  is  a  legacy  per  vindicationem.  Indeed,  if  it  is  in 
other  words  the  legacy  is  left,  as  "  Let  him  take,"  or  "  Let  him  have  for  him- 
self," or  "  Let  him  pick,"  it  is  equally  a  legacy  per  vindicationem,  (G.  2, 
193.) 
-2  Per  damnationem. 

A  \eg3Lcy  per  damnafionem  (by  condemning  the  heir  to  pay)  w^  leave  in 
this  way  : — "  Let  my  heir  be  condemned  (damnas)  to  give  Stichus  my  slave 
to  Lucius  Titius."  Even  if  the  entry  is,  "  Let  him  give,"  it  is  a  legacy  per 
damnationem.     (G.  2,  201.) 

3.  Sinendi  mode, 

A  legacy  sinendi  modo  (by  allowing  the  legatee  to  take)  we  leave  thus : — 
"  Let  my  heir  be  condemned  to  allow  Lucius  Titius  to  take  and  have  for 
himself  the  slave  Stichus."    (G.  2,  209.) 

4.  Per  praeceptionem, 

A  leg2icy  per  praeceptionem  (by  allowing  the  legatee  to  pick  out  first)  we 
leave  in  this  way  : — "  Let  Lucius  Titius  pick  out  first  the  slave  Stichus." 

II.  The  Rights  of  the  Legatee. 

1.  The  legatee  has  a  right  in  rem  to  the  thing  bequeathed  if 
the  legacy  is  in  the  fii-st  form. 

The  legSLcyper  vindicationem  is  so  called  because  after  the  inheritance  is 
entered  on  the  thing  at  once  becomes  the  property  of  the  legatee  ex  jure 
Quiritium.  If,  then,  the  legatee  has  to  claim  it  from  the  heir,  or  firom  any 
one  else  that  is  in  possession  of  it,  he  ought  to  do  so  by  a  vindication  to 
allege  (that  is)  in  the  statement  of  claim  that  the  thing  is  his  ex  jure 
Quiritium,     (G.  2,  194.) 

But  on  that  point  men  learned  in  the  law  differ.  Sabinus  and  Cassius 
and  the  rest  of  our  teachers  think  that  what  is  so  left  becomes  at  once, 
after  the  inheritance  is  entered  on,  the  property  of  the  legatee,  even 
though  he  does  not  know  it  has  been  left  him ;  but  that  after  he  once 
knows,  and  rejects  it,  then  it  is  all  the  same  as  if  it  had  never  been 
left  him.  Nerva,  on  the  other  hand,  and  Proculus,  and  the  rest  of  the 
authorities  of  that  school,  think  the  thing  becomes  the  legatee's  only  if  he 
is  willing  it  should  belong  to  him.  In  our  day,  under  a  constitution  of  the 
late  Emperor  Pius  Antoninus,  this  view  of  Proculus  rather  is  the  law  in  use 
among  us.  For  when  a  Latin  was  left  as  a*  legacy  per  vindicationem  to  a 
colony,  that  constitution  says,  "  Let  the  decurioms  (local  senators)  weigh  well 
whether  they  wish  him  to  belong  to  them,  just  as  if  he  had  been  left  as  a 
legacy  to  one  man."    (G.  2,  195.) 

The  question  is  raised  to  whom  a  legacy  left  conditionally  per  vindica- 
tionem belongs  while  the  condition  is  in  suspense.  Our  teachers  think  to 
the  heir,  after  the  example  of  a  slave  left  conditionally  free  {statuliber)^  of  a 
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.  slave  (that  is)  ordered  by  will  to  be  free  under  some  condition  ;  for  he,  it  is 
agreed,  is  meanwhile  the  property  of  the  heir.  The  authorities  of  the 
opposing  school,  however,  think  that  meanwhile  the  thing  is  no  one's ;  and 
this,  they  say,  is  still  more  the  case  with  a  legacy  left  simply  and  uncondi- 
tionally before  the  legatee  accepts  the  legacy.    (G.  2,  200.) 

2.  When  the  legacy  is  per  damnationem. 

A  thing  so  left,  after  the  inheritance  is  entered  on,  although  it  is  left 
simply,  is  not  like  a  thing  per  vindicationem  forthwith  acquired  for  the 
legatee,  but  none  the  less  is  the  heir's.  The  legatee  ought,  therefore,  to  bring 
an  action  in  personam;  that  is,  to  put  forth  a  statement  of  claim  that  the  heir 
ought  to  give  it  him.  Thereupon  the  heir,  if  it  is  a  res  mancipi^  ought  to 
give  it  by  mancipatio  or  injure  cessio,  and  to  deliver  up  possession  ;  if  it  is  a 
res  nee  mancipiy  it  is  enough  to  deliver  it.  If,  indeed,  he  only  delivers  a  res 
mancipi,  and  does  not  convey  it  by  mancipation  then  by  usucapio  it  at  length 
becomes  the  legatee's  in  full  right.  Now  usucapio  is  limited,  as  we  have 
said  above,  to  a  year  in  the  case  of  moveables,  to  two  years  in  the  case  of 
things  attached  to  the  soil.    (G.  2,  204.) 

3.  When  a  legacy  is  sinendi  modo. 

As  a  legacy  left  per  damnationem  does  not  at  once,  after  the  inheritance 
is  entered  on,  become  the  legatee's,  but  remains  the  heir*?,  until  the  heir,  by 
delivery  or  mancipatio  or  in  jure  cessio^  makes  it  the  legatee's,  such  is  the 
law  in  the  case  of  a  legacy  left  sinendi  modo  also.  The  action  on  account 
of  a  legacy  of  this  kind  is  therefore  against  a  person  {inpersonam\  and  is 
for  "whatever  the  heir  under  the  will  ought  to  give  or  do."  There  are 
some,  however,  that  think  the  heir  is  not  bound  under  a  legacy  of  this 
sort  to  convey  the  thing,  or  to  give  it  up  by  in  jure  cessioy  or  to  deliver  it ; 
but  that  it  is  enough  if  he  suffers  the  legatee  to  take  it,  because  the  testator 
gave  him  no  further  orders  than  to  allow,  that  is,  to  suffer,  the  l^^tee  to 
have  the  thing  for  himself.    (G.  2,  213-214.) 

4.  In  legacy  per  praeceptionem. 

Our  teachers  think  that  a  legacy  cannot  be  left  in  that  way  to  any  one 
that  is  not  in  some  part  of  the  will  appointed  heir.  To  pick  out  beforehand 
(Praecipere)  is  to  be  foremost  to  take.  This  can  take  place  only  in  the  case 
of  a  man  that  is  appointed  heir  of  some  part,  because  he  over  and  above 
his  share  of  the  inheritance  is  to  have  the  foremost  legacy.  If,  therefore,  a 
legacy  is  so  left  to  an  outsider,  it  is  void  :  so  much  so,  as  Sabinus  held,  that 
not  even  under  the  Senatus  Consultum  Neronianum  can  it  come  to  be  valid. 
"That  Senatus  Consultum^^  he  says,  "confirms  those  only  that  through 
some  verbal  defect  are  of  no  force  by  the  jus  civile;  not  those  that,  because 
of  the  status  {persona)  of  the  legatee,  are  not  due."  Julian,  following 
Sextus,  however,  held  that  even  in  this  case  the  legacy  is  confirmed  under 
the  Senatus  Consultum^  because  the  reason  why  the  legacy  is  void  by  the 
jus  civile  is  in  this  case  also  verbal.  This,  they  say,  is  plain  from  the  feict 
that  the  same  person  may  have  a  legacy  rightly  left  him  in  other  words,  as 
per  vindicationem,  per  damnationem,  sinendi  modo  :  whereas,  from  a  defect 
in  the  person's  status  the  legacy  is  of  no  effect,  when  a  legacy  is  left  a  man 
that  can  in  no  way  have  it  left  him — an  alien,  for  instance,  with  whom  there 
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is  no  testamenti  f actio.  In  this  case  plainly  there  is  no  room  for  the 
Senatus  Consultum,  Our  teachers,  again,  think  that  a  legacy  so  left  the 
legatee  can  obtain  in  no  other  way  than  by  an  actio  familiae  erciscundae — ^the 
action,  that  is,  for  dividing  the  inheritance  usually  received  among  heirs.  It 
falls,  indeed,  within  the  judge's  duty  to  adjudge  a  legacy  left /^r/raif^:<f^- 
tionem,    (G.  2,  2 1 7-2 1 9. ) 

The  Senahu  ComuZtum  Keronianum  (reign  of  Nero)  provided  that  a  legacy  left  in 
unfit  words  should  take  effect  just  as  if  it  had  been  left  in  the  best  way  known  to  the 
law.     The  best  way  was  considered  to  be  per  damnatumem.     (Ulp.  Frag.  24,  11.) 

A  'praeUgatuMt  or  legacy  per  praeceptionenif  could  exist  only  if  there  was  more  than 
one  heir ;  it  was  an  advantage  given  to  one  heir  over  the  rest  in  addition  to  his  share 
of  the  inheritance.  When  there  were  several  heirs,  one  of  them  might  be  both  an 
heir,  and,  as  regards  his  co-heirs,  also  legatee. 

in.  Reetriction  as  to  the  object  of  the  bequest, 
1.  In  legacies  per  vindicationem. 

Those  things  alone  can  rightly  be  l«ft  Per  vindicationem  that  are  the 
testator's  own  ex  jure  Quiritium,  In  the  case,  however,  of  things  essentially 
such  that  they  can  be  weighed,  numbered,  or  measured,  it  is  held  to  be 
enough  if  they  are  the  testator's  ex  jure  Quiritium  at  the  time  of  his  death 
— wine,  for  instance,  oil,  com,  coined  money.  But  all  other  things  ought  to 
be  the  testator's  ex  jure  Quiritium  at  both  times — that  is,  both  when  he  made 
the  will  and  when  he  died — since  otherwise  the  legacy  is  void.    (G.  2,  196.) 

Undoubtedly  this  is  so  by  the  jus  civile.  But  afterwards,  at  the  instance 
of  Nero  Caesar,  a  Senatus  Consultum  was  passed  providing  that  if  each 
testator  by  the  form,  "  I  give  and  leave  as  legacy,"  left  what  was  never 
his,  the  legacy  should  be  valid,  just  as  if  it  had  been  left  in  the  best  form 
known  to  the  law.  Now,  the  best  form  of  legacy  known  to  the  law  is  that 
per  damnationem.  By  this  kind  even  what  belongs  to  another  can  be  left, 
as  will  appear  lower  down.    (G.  2,  197.) 

But  if  a  man  leaves  a  thing  of  his  own  by  the  form,  "  I  give  and  leave 
as  a  legacy,"  and  then  after  making  the  will  alienates  it,  most  think  not 
only  that  the  legacy  is  void  by  the  jus  civilcy  but  that  it  is  nbt  confirmed 
under  the  Senatus  Consultum,  The  reason  this  is  said  is,  because  even  if  a 
man  leaves  a  thing  of  his  own  per  damnationem^  and  afterwards  alienates  it, 
most  think  that  although  at  strict  law  the  legacy  is  due,  yet  the  legatee,  if  he 
demands  it,  can  be  repelled  by  the  exceptio  doli  mali,  as  demanding  it  con- 
trary to  the  wishes  of  the  deceased.    (G.  2,  198.) 

2,  In  legacy  per  damnationem. 

By  this  kind  of  legacy  even  what  is  another's  can  be  left,  so  that  the  heir 
must  buy  it  up  and  supply  it,  or  give  its  value.    (G.  2,  202.) 

A  thing,  too,  that  in  the  nature  of  things  is  not  in  being,  if  only  it  is  to 
come  into  being,  can  be  \^^  per  damnationem ;  the  fruits,  for  instance,  that 
are  to  grow  on  such  and  such  a  farm,  or  the  offspring  such  and  such  a 
female  slave  is  to  have.    (G.  2,  203.) 

3,  Legacy  sinendi  modo. 

This  kind  of  legacy  goes  further  than  that  per  vindicationem^  not  so  far 
as  that  per  damnationem.     In  this  way  the  testator  can  leave  as  a  valid 
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legacy  not  only  what  is  his  own,  but  also  what  is  his  heir's.  Per  inndica- 
iionem^  on  the  other  hand,  he  can  leave  only  what  is  his  own.  Per  damna- 
tionenty  what  belongs  to  any  outsider.    (G.  2,  210.) 

If  at  the  time  of  the  testator's  death  the  thing  is  .the  testator's  own,  or 
his  heir's,  the  legacy  is  manifestly  valid,  although  at  the  time  of  making 
the  will  it  belonged  to  neither.     (G.  2,  21 1.) 

But  if  it  is  after  the  testator's  death  that  the  thing  first  comes  to  be 
the  heir's,  it  is  questioned  whether  the  legacy  is  valid.  Most  think  that  it 
is  not.  What  then  ?  Even  although  a  man  leaves  as  a  legacy  what  was 
never  his,  and  what  never  afterwards  came  to  be  his  heir's,  then  under  the 
Senatus  Consultum  Neronianum  it  seems  to  be  all  the  same  as  if  the  l^acy 
had  been  \eit  per  damnationem,    (G.  2,  212.) 

4.  hegSLCj  per  praeceptionem. 

From  this  we  understand  that  in  the  opinion  of  our  teachers  nothing  can 
be  left  as  a  legacy  ^er  praeceptionem  unless  it  is  the  testator's  ;  for  nothing 
but  what  belongs  to  the  inheritance  can  be  brought  into  this  action  {familiae 
erciscundae).  If,  therefore,  the  testator  leaves  a  thing  not  his  own  in  that 
way,  by  the  jus  civile  indeed  the  legacy  will  be  void,  but  under  the  Senatus 
Consultum  it  will  be  confirmed.  In  one  case,  however,  they  (/.  e.  the 
Sabinians)  own  that  even  what  is  another's  can  be  left  per  praeceptionem 
— when,  namely,  a  man  leaves  a  thing  as  a  legacy  that  he  has  given 
by  mancipatio  to  a  creditor  fiduciae  causa.  In  this  case  they  hold  that 
the  judex,  in  the  discharge  of  his  duty,  can  compel  the  co-heirs  to  pay 
the  money  and  release  the  thing,  that  so  the  legatee  may  pick  it  out  before- 
hand. But  the  authorities  of  the  opposing  school  think  that  even  to  an  out- 
sider a  legacy  can  be  left  per  praeceptionem,  just  as  much  as  if  the  entry  in 
the  will  were,  "  Let  Titius  pick  out  my  slave  Stichus,"  and  that  the  addition 
of  the  syllable  prae  (beforehand)  is  mere  surplusage.  It  would  seem,  then, 
that  it  x^per  vindicationem  that  the  thing  is  left ;  an  opinion  that  is  said  to  be 
confirmed  by  a  constitution  of  the  late  Emperor  Hadrian.  According  to 
this  opinion,  then,  if  the  thing  was  the  <ieceased's  ex  jure  Quiritium,  the 
legatee  can  claim  it  by  a  vindicatio,  whether  he  is  one  of  the  heirs  or  an 
outsider.  If,  again,,  the  testator  owned  it  only  in  bonis,  it  will  be  a  valid 
legacy  to  an  outsider  under  the  Senatus  Consultum,  and  to  an  heir  it  will  be 
supplied  by  the  judex  in  discharge  of  his  duty  in  the  proceeding  familiae 
erciscundae.  If,  however,  the  testator  had  no  right  to  it,  both  to  an  heir  and 
to  an  outsider  it  will  be  a  valid  legacy  under  the  Senatus  Consultunu  (G.  2, 
220-222.) 

IV. — ^Divestitive  Fact. 

A  legatee  likewise  frees  the  heir  in  the  same  way  {t,e.  by  mancipatio)  from 
a  legacy  left  per  damnationem.  There  is,  however,  this  difference  :  Where 
the  debtor  declares  that  on  such  and  such  a  ground  he  is  condemned  lo  do 
so  and  so  for  the  other,  there  the  heir  declares  that  under  the  will  he  is 
condemned  to  give  so  and  so.  The  only  legacy  of  which  he  can  be  freed 
in  this  way  is  a  legacy  of  things  essentially  such  that  they  can  be  weighed 
or  numbered,  and  even  then  only  if  it  is  determinate ;  but  some  hoW 
that  this  applies  also  to  what  essentially  can  be  measured.    (G.  3,  175.) 
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A  thing  left  ^  vindicaHonemf  being  the  property  of  the  legatee,  could,  of  course, 
be  released  only  by  executing  a  conveyance  to  the  heir  as  to  any  other  person. 

GaiuB  says  nothing  as.  to  the  mode  of  release  in  the  third  and  fourth  kinds  of 
legacy. 

V.  Joint  Legacy. 

1.  hegacy  per  viiidicationem. 

It  is  agreed  that  if  to  two  or  more  persons  the  same  thing  is  left  as  a 
legacy  per  vindicatiomm,  whether  jointly  or  severally,  and  all  come  to  the 
legacy,  then  to  each  singly  his  own  share  belongs  ;  and  if  any  one  fails  to, 
his  share  accrues  to  his  co-legatee.  Jointly  a  legacy  is  left  thus, — "  To 
Lucius  Titius  and  Seius  I  give  and  leave  the  slave  Stidius  ; "  severally  thus, 
— "  To  Lucius  Titius  I  give  and  leave  the  slave  Stichus ;  to  Seius  I  give  and 
leave  the  same  slave."    (G.  2,  199.) 

2.  Legacy  per  damnatixmenu 

There  is  also  this  point  of  difference  in  the  case  of  a  legacy  per  vindtca- 
tionem.  If  the  same  thing  is  left  as  a  legacy  to  two  or  more  persons  per 
damnationem,  if  it  is  left  jointly,  then  clearly  his  own  share  is  due  to  each  as 
in  a  legacy  per  vindicationem  j  but  if  severally,  the  entire  thing  is  due  to 
each,  and  so  of  course  the  heir  must  supply  one  with  the  thing  and  the  other 
with  its  value.  In  the  case  of  joint  legatees  also,  the  share  of  any  one  that 
fails  does  not  belong  to  his  co-legatee,  but  remains  in  the  inheritance.  (G. 
2,  205.) 

As  to  what  we  have  said,  that  the  share  of  any  one  that  fails  in  the  case 
of  a  legacy  per  damnationem  is  kept  in  the  inheritance,  in  the  case  of  a  legacy 
per  vindicationem  accrues  to  the  co-legatee,  we  must  note  that  this  was  so 
by  the  jus  civile  before  the  lex  Papia.  But  after  that  statute  the  share  of 
one  that  fails  becomes  an  escheat,  and  belongs  to  those  in  the  will  that  have 
children.  Although,  too,  in  laying  claims  to  escheats,  the  heirs  that  have 
children  come  first,  and  next,  if  the  heirs  have  not  children,  the  legatees  that 
have  them ;  yet  that  very  lex  Papia  points  out  that  a  joint-legatee,  if  he  has 
children,  is  to  be  preferred  to  the  heirs,  although  they  are  found  to  have 
children.  Most  have  held  that  so  far  as  relates  to  this  branch  of  the  law 
settled  by  the  lex  Papia  for  joint  legatees,  it  makes  no  difference  whether 
the  legacy  is  \tix.per  vindicationem  ox  per  damnationem,    (G.  2,  206-208.) 

3.  Legacy  sinendi  modo. 

A  greater  difference  of  opinion  that  ofccurs  in  regard  to  this  legacy  is 
this.  If  the  same  thing  is  left  to  two  or  more  severally,  some  think  it  is  due 
entire  to  each,  as  in  a  legacy  per  damnationem;  some  hold  that  the  man 
that  first  takes  possession  is  to  be  preferred.  The  reason  these  latter 
give  is  this,  that  in  a  legacy  of  that  kind  the  heir  is  condemned  to  suffer  the 
legatee  to  have  the  thing ;  it  follows,  therefore,  that  if  he  suffers  the  former 
one  to  have  it,  and  he  takes  it,  the  heir  need  care  nothing  for  him  that  after- 
wards demands  the  legacy,  because  he  neither  has  the  thing  so  as  to  suffer 
it  to  be  taken  by  the  later  claimant,  nor  has  he  done  anything  in  bad  faith 
to  keep  him  from  having  it.    (G.  2,  215.) 

4.  IjegSiCj  per  praecy)tionem. 
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Whether,  however,  they  are  heirs  according  to  our  teachers'  opinion,  or 
even  if  they  are  outsiders  according  to  the  opinion  of  the  other  school,  if  two 
or  more  persons  have  the  same  thing  left  them  jointly  or  severally,  each 
ought  to  have  his  share.    (G.  2,  223.) 

Second  Period.— The  Law  of  Bequest  during  the  Empire 

{FiDEICOMMISSUM). 

By  means  of  fideicommissa  the  formal  modes  of  legacy  were 
supplemented  in  like  manner  as  in  the  case  of  the  testamenium. 
I,  In  respect  of  the  rights  of  the  legatee. 

I.  As  to  the  eflFect  of  undue  delay  {mora)  in  paying  the 
legacy  by  the  heir. 

On  trusts,  interest  and  the  fruits  are  due  if  only  payment  is  delayed  by 
the  debtor  under  the  trust  But  on  legacies  no  interest  is  due ;  and  this  is 
pointed  out  in  a  rescript  of  the  late  Emperor  Hadrian.  I  know,  however, 
that  Julian  held  that  in  the  case  of  a  legacy  left  sinendi  modo  the  rule  of  law 
was  the  same  as  in  the  case  of  a  trust ;  and  this  opinion,  I  see,  prevails  in  our 
time.     (G.  2,  280.) 

Again,  what  a  man  pays  by  mistake  in  excess  of  what  is  due  under  a 
trust  he  can  demand  back.  But  in  the  case  of  a  legacy  per  damnationcm^ 
what  on  some  false  ground  is  paid  in  excess  of  what  is  due  cannot  be 
demanded  back.  The  rule  of  law  is  the  same  with  regard  to  the  entire  sum 
which,  though  not  due,  has  been  paid  by  mistake  either  in  this  case  or  in  that 
(G.  2,  283.) 

II.  In  respect  of  Investitive  Facts. 
1.  Form. 

(i.)  Again,  legacies  written  in  Greek  do  not  take  effect :  trusts  do. 
(G.  2,  281.) 

(2.)  A  legacy  before  the  appointment  of  an  heir  is  void  ;  because,  of 
course,  wills  ^we  all  their  force  to  the  appointment  of  the  heir,  and  therefore 
his  app>ointment  is  as  it  were  the  source  and  foundation  of  the  whole  wilL 
On  the  like  principle  no  grant  of  freedom  could  be  made  before  appointing 
an  heir.  Our  teachers  hold  that  not  even  a  tutor  can  be  appointed  in  that 
place  ;  but  Labeo  and  Proculus  think  he  can,  because  none  of  the  inherit- 
ance is  spent  by  the  appointment  of  a  tutor.    (G.  2,  229-231.) 

There  is  a  great  di^erence  between  legacies  left  by  a  trust  and  those  that 
are  left  directly  at  law.  For  instance,  a  legacy  can  be  left  by  a  trust  even 
before  appointing  an  heir ;  but  a  legacy  left  at  the  beginning  of  a  will  is  in 
any  other  case  void.    (G.  2,  268-269.) 

(3.)  Again,  a  man  that  has  made  no  will  can  on  his  deathbed  leave  any 
one  a  thing  by  trust  through  him  to  whom  his  goods  belong ;  but  in  no 
other  way  can  he  leave  a  legacy.    (G.  2,  270.) 

Again,  a  legacy  left  by  codicilli  takes  effect  only  if  these  are  confirmed  by 
the  testator ;  if,  that  is,  the  testator  in  his  will  provides  that  all  he  shall  ha\*e 
written  in  codicilli  is  to  be  valid.  But  a  trust  can  be  left  by  codicilli  even 
although  they  are  not  confirmed.    (G.  2,  270  A.) 
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Ag^in,  through  a  l^atee  a  legacy  cannot  be  left,  but  a  trust  can.  Nay, 
even  through  a  man  to  whom  we  leave  something  by  a  trust,  we  can  again 
leave  something  to  some  one  else  by  a  trust.    (G.  2,  271.) 

Again,  to  another  man's  slave  no  grant  of  freedom  can  be  made  directly, 
but  through  a  trust  it  can.    (G.  2,  272.) 

2.  Modality. 

A  legacy  after  the  heir's  death  is  void— a  legacy,  that  is,  left  in  this  way, 
"  When  my  heir  shall  be  dead  I  give  and  leave,"  or  "  let  him  give."  But  a 
legacy  is  good  if  left  thus,  "  When  my  heir  shall  die,"  because  it  is  left  not 
after  the  death  of  the  heir,  but  at  the  last  moment  of  his  life.  A  legacy  can- 
not again  be  left  thus  ; — "  The  day  before  my  heir  shall  die."  There  seems 
no  reason  of  any  worth  for  this,  but  it  is  the  received  view.    (G.  2,  232.) 

The  same  we  must  understand  to  be  said  of  grants  of  freedom. 
(G.  2,  233.) 

But  whether  a  tutor  ?Sttr  the  death  of  the  heir  can  be  named,  will  perhaps 
be  found  by  inquiries  to  be  the  same  question  that  is  discussed  with  regard 
to  the  tutor  that  is  named  before  the  appointment  of  the  heir.    (G.  2, 234.) 

3.  Restraints  on  investitive  facts. 
(1.)  As  to  the  object  of  bequest. 

A  man  can  leave  single  things  by  a  trust ;  a  farm,  for  instance,  a  slave,  a 
garment,  silver,  coined  money.  He  can  ask  either  the  heir  in  person  to  give 
it  up  to  some  one  ;  or  a  legatee,  although  through  a  legatee  a  legacy  cannot 
be  left.    (J.  2,  24  pr. ;  G.  2,  260.) 

Again,  not  only  what  is  the  testator's  own  can  be  left  by  a  trust,  but  also 
.what  belongs  to  the  heir,  or  legatee,  or  him  that  takes  by  trust,  or  any  one 
else.  The  legatee,  therefore,  and  the  man  that  takes  by  a  trust,  can  be  asked  to 
give  up  to  another  not  only  what  is  left  him,  but  also  anything  else,  whether 
his  own  or  another's.  This  only  must  be  attended  to — no  one  must  be  asked 
to  give  up  to  another  more  than  he  himself  took  under  the  will ;  for  all  in 
excess  of  the  legacy  is  void.  But  when  what  is  another's  is  left  by  a  trust, 
he  that  is  asked  must  of  necessity  either  buy  it  up  and  supply  it,  or  pay  its 
value.  This  is  the  rule  of  law  also  if  what  is  another's  is  left  per  damna^ 
tionem,  [There  are  some,  however,  that  think  that  if  the  owner  will  not  sell 
what  is  left  by  a  trust,  then  the  trust  is  extinguished  ;  but  that  the  case  of  a 
\egaiCY  per  damnationem  is  different.]    (G.  2,  24,  i  ;  G.  2,  261-262.) 

(2.)  As  to  the  persons  capable  of  being  legatees.  (See  also 
pp.  618,  643.) 

A  legacy  to  a  strange  posthumous  child  is  void.  *  A  strange  posthumous 
child  is  one  that  when  bom  will  not  be  among  the  testator's  sui  heredes,  A 
gp-andson,  therefore,  by  an  emancipated  son,  is  a  strange  posthumous  child  to 
his  grandfather.  A  child,  again,  in  the  womb  of  a  wife  that  has  been  married, 
when  there  was  no  conubium  with  her,  is  a  strange  posthumous  child  to 
his  father.    (0.  2,  241.) 

A  strange  posthimious  child  cannot  even  be  appointed  heir,  for  it  is  an 
indeterminate  person.    (G.  2,  242.) 

All  the  rest  we  have  said  above  properly  belongs  to  legacies ;  although 
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some  hold,  not  without  good  reason,  that  an  heir  cannot  -be  appointed  by 
way  of  penalty.  Indeed,  it  will  make  no  difference  whether  an  heir  is 
ordered  to  give  a  legacy  if  he  does  anything  or  does  not  do  it,  or  whether  a 
co-heir  is  added  to  him.  By  adding  a  co-heir,  just  as  much  as  by  giving  a 
legacy,  you  force  him  to  do  something  contrary  to  what  he  means  to  do. 
(G.  2,  243.) 

3.  As  to  Causa, 

A  legacy  left  by  way  of  a  penalty  is  void.  A  legacy  is  left  by  way  of 
a  penalty  when  it  is  left  to  coerce  the  heir,  to  make  him  do  or  not  do 
something.  For  instance,  a  legacy  running  thus :  "If  my  heir  bestows 
his  daughter  in  marriage  on  Titius,  let  him  give  ten  thousand  sesterces 
to  Seius  ; "  or  thus,  "If  you  do  not  bestow  your  daughter  in  marriage 
on  Titius,  then  give  Titius  ten  thousand  sesterces."  If,  ftirther,  the 
testator  orders  the  heir,  if  (say)  within  two  years  he  has  not  set  up  a  monu- 
ment to  him,  to  give  ten  thousand  sesterces  to  Titius,  that  is  a  legacy  by  w^ty 
of  a  penalty.  In  short,  starting  from  its  very  definition,  we  can  frame 
many  like  forms  or  cases.     (G.  2,  235.) 

Not  even  a  grant  of  freedom  can  be  made  by  way  of  a  penalty; 
although  this  has  been  questioned.    (G.  2,  236.) 

About  a  tuior  we  cannot  raise  any  question,  because  an  heir  cannot  be 
forced  by  the  appointment  of  a  tuior  to  do  anything  or  not  to  do  it  A  /»/i?r, 
therefore,  is  not  appointed  by  way  of  a  penalt>'.  But  if  a  tu/or  were  so 
appointed,  the  appointment  would,  seem  to  be  conditional  rather  than  by  way 
of  a  penalty.    (G.  2,  237.) 

Again,  there  is  now  no  doubt  that  neither  by  a  trust  can  anything  be  left 
by  way  of  a  penalty.    (G.  2,  288.) 

0.  Divestitive  Facts. 

There  appears  to  have  been  a  formal  release  of  heir  by  legatee, 
but  ia  trusts  the  person  burdened  could  be  released  by  any 
informal  signification  of  the  intention  of  the  person  benefited. 
This  consent  could  not,  however,  have  effect  imtil  the  interest 
had  vested  (dies.cedit), 

D.  Remedies. 

1.  Form  and  Place  of  Suit. 

Besides,  legacies  we  demand  by  a  formula;  but  trusts  we  enforce  at 
Rome  before  a  consul  or  before  the  Praetor,  whose  chief  duty  is  to 
administer  the  law  of  trusts  ;  in  the  provinces,  before  the  president  of  the 
provinces.     (G.  2,  278.) 

Again,  the  law  of  trusts  is  administered  at  all  times  in  the  city ;  but  of 
legacies,  only  when  all  law  business  is  going  on.    (G.  2,  79.) 

2.  Damages. 

Again,  if  an  heir  denies  a  legacy  left/^  damnatiofum^  the  action  against 
him  is  for  twice  the  amount.  But  on  account  of  a  trust,  the  claim  we  enforce 
is  always  for  the  sum  simply.    (G.  2,  282.) 
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Third  Epoch. — The  Law  of  Legacy  as  settled  by  Justixian. 
(Fusion  of  Legatum  and  Fideicommissum.) 

After  this  let  us  see  about  legacies.  This  part  of  the  law  seems  outside 
the  matter  before  us  ;  for  we  are  speaking  of  the  forms  of  the  law  by  which 
we  acquire  things /^r  universitatem.  But  since  we  have  once  spoken  of 
wills,  and  of  heirs  that  are  appointed  by  will,  this  matter  of  law  may  be 
handled  in  the  next  place  not  without  reason.     (J.  2,  20,  pr.) 

A  legacy,  then,  is  some  gift  left  by  the  deceased.  (J.  2,  20,  i.)  Of  old 
there  were  four  kinds  of  legacies— /^r  vindicathnem^  per  damnationem^ 
sinendi  ntodo^  and  per  praeceptionem.  Certain  determinate  words  were 
assigned  to  legacies  of  each  kind,  by  which  the  several  kinds  of  legacies  were 
pointed  out.  But  under  the  constitutions  of  the  late  Emperors,  verbal 
formalities  of  this  sort  were  entirely  taken  away.  And  a  constitution  of 
ours,  that  we  made  after  much  study,  in  our  desire  that  the  wishes  of  the 
deceased  should  take  most  effect,  and  favouring  as  we  do  not  their  words 
but  their  wishes,  has  arranged  that  all  legacies  are  to  have  one  nature, 
and  that  whatever  the  words  in  which  anything  is  left,  the  legatees  may 
lawftdly  follow  it  up  not  only  by  personal  actions,  but  by  actions  in  rem 
and  by  the  action  peculiar  to  mortgages  (hypoihecaria).  The  well-weighed 
limits  of  this  constitution  it  is  possible  to  gather  most  completely  by  studying 
its  whole  tenor.     (J.  2,  20,  2.) 

But  not  even  at  that  constitution  have  we  held  that  we  ought  always  to 
stop.  Antiquity,  we  find,  limited  legacies  strictly,  but  granted  trusts  that 
came  down  more  from  the  wishes  of  the  deceased  a  richer  nature.  We 
therefore  have  thought  it  necessary  to  make  legacies  entirely  equal  to 
trusts,  so  that  there  should  be  no  difference  between  them.  What  is  wanting 
to  legacies  is  all  to  be  filled  up  from  the  nature  of  trusts,  and  whatever  there 
is  in  excess  in  legacies  is  to  go  to  swell  the  nature  of  trusts.  But  that  we 
may  not  in  this  first  cradle  of  the  statutes,  by  setting  forth  the  two  as  mixed 
up,  bring  studious  youth  into  any  difficulty,  we  have  thought  it  worth  while 
in  the  meantime  to  treat  separately  first  of  legacies  and  afterwards  of  trusts  ; 
that  when  the  nature  of  both  branches  of  the  law  is  known,  those  thus 
instructed  may  be  able  with  more  subtle  ears  to  take  them  in  as  intermixed. 
0-  2,  20, 3.) 

Definition. 

Justinian  defines  a  legacy  as  any  gift  from  a  deceased  person. 
It  need  not  be  made  by  testament,  or  even  codicilli,  for  any 
expression  of  intention  to  give,  to  take  effect  only  after  the 
donor's  death,  constituted  a  legacy.  It  vs^ill  be  convenient  to 
call  legatee  not  only  the  person  that  receives  what  was  in 
technical  propriety  a  legatum,  but  also  the  person  that  benefits  by 
a  fideicommissum.  This  language  has  the  authority  of  the 
Digest  as  well  as  convenience  in  its  favour.  (D.  32,  87.) 
Unluckily  there  is  no  generic  term  correlative  to  legatee.  The 
person  bound  to  pay  a  legacy  was  generally  the  heir  (heres), 
not  always ;  for  even  legatees  and  debtor*  might  be  burdened 
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with  legacies.  For  all  those  persons  there  is  no  single  common 
designation ;  we  cannot  call  such  persons  executors  or  trustees ; 
and  as  there  are  many  objections  to  coining  a  word,  we  must 
be  content  to  describe  the  idea  by  a  phrase. 
Legacy  includes  donatio  mortis  causa,  (P.  732.) 
It  may  be  necessary  to  repeat  that  the  following  account  of 
the  law  of  legacy  (including  therein  both  legatum  and  fidetcom- 
tnissum)  must  be  taken  to  speak  from  the  time  of  Justinian, 
and  that  it  includes  the  chief  novelties  introduced  by  his 
legislation. 

Rights  and  Duties. 

A.  RuUs  common  to  all  Legacies. 

(a.)  Rights  in  rem  of  Legatee. 

The  right  of  the  legatee  was  either  in  rem  or  in  personam ; 
not,  as  prior  to  Justinian,  according  to  the  form  of  bequest,  but 
according  to  the  nature  of  the  legacy.  When  a  particular, 
determinate,  specific  thing  was  bequeathed,  the  legatee  became 
owner  of  it.  But  when  a  quantity  of  anything  was  bequeathed, 
the  legatee  had  no  right  to  any  specific  things,  but  only  that 
the  heir  should  deliver  the  quantity  named  by  the  testator.  In 
this  case  the  right  of  the  legatee  was  in  personam  against  the 
heir.  If  the  testator  left  the  legatee  twenty  aurei^  the  legatee 
became  a  creditor  of  the  heir  for  that  amount ;  but  if  the 
bequest  was  of  all  the  aurei  in  a  particular  cash-box,  the 
legatee  became  owner  of  the  particular  coins  in  that  box. 
His  right  was  in  rem. 

When  the  legatee  had  a  right  in  rem,  it  accrued  to  him 
immediately  that  the  heir  entered  on  the  inheritance,  as  if  it 
had  been  directly  conveyed  to  him  by  the  deceased.  If  the 
entry  of  the  heir  occurs  after  the  death  of  the  deceased,  the 
conveyance  is  rather  from  the  hereditas  jacens,  than  from  the 
heir,  to  the  legatee.     (D.  31,  80 ;  D.  30,  86,  2.) 

Illustrations. 

Stichtis  is  bequeathed  to  Titius.  Before  Titius  knows  of  the  legacy,  he  dies, 
bequeathing  the  same  Stichus  by  his  wiU  to  Seius.  The  heira  of  Titius  did  not  repu- 
diate the  legacy.    Seius  is  owner  of  Stichus.     (D.  30,  81,  6.) 

Sempronius  bequeaths  to  Maevius  all  the  money  in  his  cash-box.  On  the  death  of 
Sempronius,  his  heir,  before  learning  whether  Maevius  would  accept  the  legacy,  lent 
the  money  to  Gains.  If  Maevius  accepts,  the  loan  is  void,  and  Gaius  must  restore 
the  money.     (D.  34,  5,  15.) 

Titius  bequeaths  Stichus  to  Seius.  Before  the  heir  enters,  and  after  the  death  of 
Titius,  Stichus  stipulates  with  Julius  for  10  cvurei.     After  the  heir  enten,  Stichus  is 
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found  to  be  appointed  heir  in  the  will  of  Maevius.  Afterwards  Seius  accepts  the 
legacy  of  Stichns.  Does  Seius  become  entitled  to  the  10  aurei,  and  also  to  the 
inheritance  ?  Inasmuch  as  the  ownership  of  Stichus  is  transferred  by  the  entry  of 
the  heir,  it  follows  that  Seius  is  entitled  to  command  Stichus  to  enter  on  the  inherit- 
ance of  Maevius,  and  so  acquire  it  for  him.  (D.  30,  86,  2.)  But  Seius  was  held  not 
to  have  been  owner  of  Stichus  before  that  time,  and  consequently  the  10  aurei  do  not 
belong  to  him,  but  augment  the  inheritance.     (D.  31,  38.) 

A  slave  was  bequeathed  to  Gains  from  Titius  as  heir.  The  slave  stole  some 
clothes  from  Titius  prior  to  his  entry  on  the  inheritance.  If  Gains  accepts  the  legacy, 
he  may  be  sued  by  Titius  for  the  theft  committed  by  the  slave,  because  noxa  caput 
9equUur  (p.  22).  At  the  time  of  the  theft  the  slave  belonged  to  the  herecUias  jacens, 
but  by  the  entry  of  Titius  he  was  immediately  transferred  to  Gains  with  all  his  noxal 
liabilities.     (D.  47,  2,  64  ;  D.  9,  4,  40.) 

When  the  legacy  of  a  specific  thing  was  conditional,  t.  e. 
dependent  upon  the  happening  or  not  happening  of  a  future 
and  uncertain  event,  the  ownei-ship  was  not  vested  in  the  legatee, 
but  meanwhile  remained  in  the  heir. 

Illustration. 

Stichus  is  bequeathed  to  Titius  if  a  certain  ship  arrives  from  Asia.  Seius,  the  heir, 
sold  Stichus  before  the  ship  arrived.  Afterwards  the  ship  came  in.  The  sale  of 
Stichus  becomes  void,  and  Titius  can  reclaim  him  as  his  property. 

(b.)  Rights  in  personam  of  legatee  =  Duties  of  persons  on 
whom  legacies  axe  imposed. 

I.  The  object  of  a  legacy  may  be  a  thing  or  some  act  (factum) 
of  the  heir  or  other  person  on  whom  the  legacy  is  imposed. 

The  first  duty  of  such  person,  then,  is  to  deliver  the  thing  to 
the  legatee,  or  to  do  the  act  required  of  him.  If  the  testator 
requires  his  heir  to  render  any  personal  service,  the  heir  must 
himself  do  what  is  required ;  but  in  other  cases  a  sum  of 
money  may  be  given  to  the  legatee  in  discharge  of  the  duty  of 
the  heir.  (D.  32,  11,  25.)  This  kind  of  legacy  is  comparatively 
rare,  and  we  need  consider  only  legacies  of  things. 

1.  When  a  particular  thing  was  bequeathed,  and  it  was  not 
the  property  of  the  testator,  it  was  the  duty  of  the  heir,  or 
other  person  charged  with  a  legacy,  to  buy  and  deliver  that 
particular  thing.  K  the  heir  or  such  other  person  cannot  buy 
the  thing  specifically  bequeathed,  he  must  pay  its  value. 
(D.  32,  30,  6 ;  D.  32,  11,  17.) 

To  this  rule,  that  a  specific  legacy  must  be  specifically  per- 
formed, an  exception  existed  when  the  heir  could  not  obtain  it 
without  paying  an  exorbitant  price.  If  the  heir  got  possession 
of  the  thing  bequeathed,  he  was  boimd  to  give  it  up  to  the 
legatee,  however  precious  it  might  be  in  his  eyes  as  a  family 
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heirloom.  (D.  30,  71,  4.)  When  the  bequest,  however,  waa 
of  a  slave,  the  heir  could  retain  the  slave,  paying  the  value  to 
the  legatee  when  the  slave  was  a  relation  of  his  own,  as  his 
father,  mother,  or  brother.     (D.  30,  71,  3.) 

When  the  bequest  is  not  of  specified  things,  the  heir  or 
person  charged  has  the  option  of  giving  the  things  or  paying 
their  value.     (D.  34,  2,  38,  1.) 

2.  The  duty  of  the  person  charged  with  a  legacy  is  not  to 
give  a  good  title  to  the  legatee  (D.  30,  44,  8),  but  to  deliver 
free  and  unburdened  possession  {vacua  possessio). 

V.  Does  this  duty  imply  that  the  heir  is  bound  to  release  the 
thing  bequeathed  if  it  has  been  mortgaged  by  the  testator? 

If  any  one  leaves  as  a  legacy  a  thing  bound  to  a  creditor,  the  heir  must  of 
necessity  release  it.  In  this  case,  too,  it  is  held  as  in  the  case  of  what 
belongs  to  another,  that  the  heir  must  of  necessity  release  it  only  if  the 
deceased  knew  it  was  so  bound.  So  the  late  Emperors  Severus  and 
Antoninus  decided  by  a  rescript.  If,  however,  the  deceased  wished  the 
legatee  to  release  it,  and  expressly  said  so,  the  heir  is  not  bound  to  release 
it.    a.  2,20,5.) 

The  question  turned  entirely  upon  the  intention  of  the  testator.  The  praBump- 
tion  of  law  was  that,  if  the  testator  knew  the  thing  was  mortgaged,  he  intended  his 
heir  to  release  it ;  but  if  it  be  shown  that  the  testator  was  ignorant  of  the  mortgage, 
it  follows  that  he  could  never  have  intended  the  heir  to  discharge  it.  (D.  30,  57.) 
This  presumption  was  held  equally  to  exist  even  when  the  legatee  was  himself  alao 
the  mortgagee.  (D.  31,  85.)  If  the  creditor  had  exercised  his  right  of  sale,  the  heir 
must  pay  the  price  of  it  to  the  legatee,  unless  the  contrary  is  proved  to  have  been  the 
testator's  intention.     (C.  6,  42,  6.) 

2°.  K  the  usufruct  of  the  thing  bequeathed  did  not  belong  to 
the  testator,  was  the  heir  bound  to  deUver  the  thing  with  the 
usufruct?  It  was  presumed  that  the  testator  intended  so, 
because  the  enjoyment  of  a  thing  could  not  be  said  to  be  given 
without  the  usufruct.    (D.  31,  6,  6 ;  D.  31,  26.) 

3**.  Servitudes  (excepting  usufruct,  if  it  can  correctly  be 
described  as  a  servitude)  were  burdens  on  the"  leo:atee.  The 
heir  was  not  obUged  to  deliver  the  thing  released  from  servi- 
tude, unless  the  testator  expressed  his  intention  by  employing 
the  clause,  "  Uti  optimua  maximusqueS'  (D.  30,  69,  3.)  The 
distinction  assigned  between  these  servitudes  and  usufruct  is 
that  the  latter  was  essential  to  the  enjoyment  of  the  bequest. 
(D.  31,  76,  2.)  But  it  would  have  been  manifestly  so  inconve- 
nient to  require  the  heir  to  releitse  land  from  ordinary  servitudes, 
that  no  other  reason  is  required.  This  rule  was  so  strictly 
observed,  that  even  when  the  servitude  was  due  to  the  heir, 
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and  thereby  lost  (as  it  would  be  if  the  bequest  were  conditional, 
and  thus  the  heir  was  for  a  time  owner  of  both  the  servient  and 
dominant  land),  the  heir  could  refuse  to  deliver  the  land  until 
the  legatee  re-established  the  servitude.     (D.  8,  1,  8.) 

4"*.  Other  real  burdens  (onera  realta). 

The  heir  was  bound  to  pay  all  the  burdens  of  taxation  and 
the  Uke  up  to  the  time  of  delivering  the  land,  but  no  longer. 
This  included  rent  for  State  lands  (vectigal),  land-tax  {tributum), 
ground-rent  (solarium),  sewers'-rate  {cloacariwn),  and  water-rate 
{pro  aquae  forma),     (D.  30,  39,  5.) 

3.  The  heir  must  deliver  to  the  legatee  not  merely  the  bare 
thing  bequeathed,  but  whatever  else  is  indispensable  to  the 
use  or  enjoyment  of  it. 

Illustrations. 

A  testator  bequeaths  a  farm  to  Titius,  and  the  usufruct  of  an  adjoining  farm  to 
Maevius.  There  is  no  access  to  the  latter  farm  except  through  that  bequeathed  to 
Titius.  Titias  is  not  entitled  to  possession  until  he  guarantees  permission  to  Maevius 
to  pass  through  his  land.  (D.  33,  2,  15,  1.)  If  the  heir  surrenders  the  farm  to  Titius 
without  exacting  this  promise,  he  must  at  his  own  expense  bi^  a  right  of  way  from 
Titius  and  deliver  it  to  Maevius.     (D.  30,  44,  9.) 

A  testator  by  codiciUi  bequeathed  to  the  citizens  of  Tivoli  the  free  use  for  ten 
months  in  the  year  of  the  Julian  bath  adjoining  his  house  ;  the  bath  to  be  kept  in 
good  condition  by  his  heirs.  This  includes  the  cost  of  repairs,  and  everthing  necessary 
to  enable  the  public  to  enjoy  the  bath.     (D.  32,  35,  3.) 

4.  Is  the  heir  entitled  to  accessions,  or  bound  to  make  good 
losses  in  things  specifically  bequeathed  ?  The  rule  is  that  the* 
benefit  of  all  additions  and  accessions  goes  to  the  legatee,  while 
aU  losses  fall  upon  him,  except  in  so  far  as  they  are  due  to  the 
act  or  default  of  the  heir. 

Illustratiofis. 

A  testator,  after  making  a  will  and  bequeathing  his  Titian  farm,  adds  some  land 
to  it.  The  whole  belongs  to  the  legatee.  (D.  80,  24, 2.)  In  like  manner,  the  legatee 
suffers  the  loss  if  the  testator  takes  away  a  field  from  the  farm.     (D.  30,  24,  3.) 

A  flock  is  bequeathed.  The  increase  in  th^  flock  is  in  favour  of  the  legatee. 
(D.  80,  21.) 

A  testator  bequeaths  a  piece  of  land,  and  afterwards  builds  on  it.  The  building  is 
also  included  in  the  legacy.     (D.  31, 39.) 

After  bequeathing  a  statue,  a  testator  adds  an  arm  to  it.  The  whole  goes  to  the 
legatee.     (D.  34,  2,  14.) 

A  testator  bequeathed  to  Titius  a  sum  of  10  avrei  due  to  him  by  the  heirs  of  Gains 
Seius,  and  he  desired  his  heir  to  transfer  to  Titius  his  action  against  the  heirs,  and  the 
pledges  he  held  in  security.  His  heir  must  transfer  the  action  for  the  interest  as 
weU  as  the  in  aurei.     (D.  32,  34,  pr.) 

An  heir  cut  down  trees  on  land  bequeathed,  or  pulled  down  houses,  or  imposed 
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a  servitude  on  it»  or  released  a  servitude  due  to  it ;  in  all  these  eases  he  must  give 
compensation  to  the  legatee.     (D.  7,  6,  2.) 

5.  Duty  of  the  heir  in  respect  of  the  produce  of  the  thing 
{finActuSy  causa). 

In  the  first  place,  it  is  obvious  that  the  income  and  adven- 
titious gains  obtained  from  the  thing  bequeathed  during  the 
lifetime  of  the  testator  cannot  be  claimed  by  the  legatee, 
(D.  30,  91,  6.) 

Exception. — If  a  flock  is  left  as  a  legacy,  and  it  afterwards  comes  down 
to  one  sheep,  what  remains  can  be  claimed  by  a  vindication'  When  a  flock 
is  left,  those  sheep  as  well  that  after  the  will  is  made  are  added  to  the  flock 
pass  (as  Julian  says)  with  the  legacy.  For  a  flock  has  one  body,  thou^ 
it  is  made  up  of  separate  individuals  ;  just  as  a  house  is  one  body,  though  it 
is  made  up  of  the  stones  that  hold  together.  When  a  house,  then,  is  left  as 
a  legacy,  the  pillars  and  marbles  that  after  the  will  is  made  are  added,  go 
(we  say)  with  the  legacy.    (J.  2,  20,  18-19.) 

The  question,  then,  is  as  to  the  time  between  the  death  of  the 
testator  and  the  acquisition  of  the  legacy  by  the  legatee.  In 
one  case  the  question  is  easily  determined.  When  a  thing 
belonging  to  the  testator  is  bequeathed  to  a  legatee,  and  the 
legatee  becomes  entitled  as  owner  on  the  entry  of  the  heir,  it 
follows  that  prior  to  the  entry  of  the  heir  the  legatee  is 
entitled  to  nothing,  and  after  that,  as  owner,  he  is  entitled  to 
everything.  When,  however,  a  thing  is  specifically  bequeathed, 
but  the  legacy  is  not  to  take  effect  until  after  a  certain  time,  or 
luitil  a  condition  happens,  for  that  period  the  heir  is  entitled 
to  the  possession  and  the  income  (frucius)  and  casual  gains 
(caitsa). 

Illustration. 

A  testator  bequeathed  certain  slaves  hy  name  to  his  sister  on  trost  to  give  them  to 
her  children  on  her  death.  During  her  life  certain  slaves  were  bom  of  those  con- 
tained in  the  legacy.  These,  it  was  held,  were  not  included  in  the  gift  of  trust  to  the 
children.     (D.  32,  41,  10.) 

A  distinction  was,  however,  drawn  when  the  legacy  was  not 
conditional,  but  only  postponed,  say  for  ten  yeiars.  If  the  delay 
was  intended  to  be  a  benefit  to  the  heir,  the  heir  is  entitled  to  the 
income  and  profit  for  the  ten  years ;  but  if  it  was  for  the  benefit 
of  the  legatee,  as  a  postponement  until  he  reached  the  age  of 
puberty,  then  the  whole  profit  of  the  ten  years  must  be  given 
up  to  the  legatee.  In  this  respect  the  heir  was  purely  a 
trustee.     (D.  31,  43,  2.) 

Apportionment. — A  curious  rule  prevailed  in  regard  to  appor- 
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tionment  between  the  heir  and  a  legatee  whose  legacy  was  sus- 
pended by  a  condition.  The  legatee  was  entitled  to  the  whole 
produce  or  income  of  the  year  in  which  the  condition  happened, 
even  if  the  greater  part  of  it  had  already  elapsed.  (D.  22,  1, 
42.)  This  claim  was  valid  against  even  a  tenant  of  the  heir, 
whose  only  remedy  for  the  value  of  the  crop  was  by  an  action 
on  the  contract  of  hire  against  the  heir.     (D.  30,  120,  2.) 

When  the  legatee  had  only  a  right  in  personam,  the  rule  was 
somewhat  different.  He  was  not  entitled  to  the  income  or 
produce  necessarily  from  the  moment  when  the  legacy  became 
due.  He  became  entitled  only  when  the  heir  refused  or 
neglected  to  perform  his  duty.  Unless  there  was  a  breach  of 
duty  (mora)  by  the  heir,  and  undue  delay  in  performing  his 
obligation,  the  legatee  had  no  claim  for  arrears  of  income  or 
interest.     (Paul,  Sent.  3,  8,  4.) 

When  the  heir  is  required  to  restore  the  income  (Jructvs), 
what  he  must  restore  is  not  the  income  he  actually  obtained, 
but  the  income  that  the  legatee  could  have  obtained  if  he  had 
been  in  possession.     (D.  30,  39,  1.) 

II.  The  person  charged  with  a  legacy  must  make  good  any 
loss  sustained  by  a  legatee  through  his  misconduct  (dolus) 
or  negligence  (culpa).  Thus  if  the  heir  delays  entering  upon 
the  inheritance  in  order  to  hurt  the  legatee,  he  must  pay  com- 
pensation.    (D.  7,  1,  35.) 

As  to  the  degree  of  care  required,  an  important  distinction  is 
drawn  by  Africanus.  He  says  that  if  the  person  charged  with 
a  legacy  derives  no  benefit  whatever  under  the  will  of  the 
deceased,  but  is  asked  to  give  up  all  that  he  gets,  such  a  person 
is  to  be  responsible  only  for  actual  misconduct  (dolus),  not  for 
negligence  (culpa).  But  if  he  derives  any  benefit  under  the 
will,  he  is  boimd  to  exercise  the  care  of  a  good  paterfamilias, 
(D.  30,  108, 12 ;  D.  30,  47,  5.)  Africanus  supports  this  view  by 
the  analogy  of  bonaefidei  contracts.  If  only  one  of  the  con- 
tracting parties  derived  any  benefit  from  it,  he  could  not  require 
from  the  other  any  responsibility  except  for  misconduct  (dolus); 
but  if  both  gained  by  the  contract,  each  was  responsible  also  for 
due  diligence. 

In  the  absence  of  negligence,  the  person  charged  was  not 
liable  to  make  good  the  loss  of  the  thing  bequeathed.  But  if 
the  loss  occurred  after  he  had  failed  to  perform  his  obligation 
(mora),  or  by  his  own  act,  even  if  an  innocent  one,  he  must 
make  good  the  loss.     (D.  30,  108,  11 ;  D.  32,  26.) 
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If  the  thing  left  as  a  legacy  perishes  without  any  act  on  the  part  of  the 
heir,  it  is  on  the  legatee  the  loss  falls.  If  also  another  man's  slave  without 
any  act  on  the  part  of  the  heir  is  manumitted,  the  heir  is  not  liable.  But  if 
a  slave  belonging  to  the  heir  is  left,  and  the  heir  manumits  him,  he  is  liable, 
as  Julian  wrote ;  and  it  makes  no  difference  whether  he  knew  or  did  not 
know  that  the  slave  had  been  left  as  a  legacy  through  him  ;  nay,  even  if  he 
gave  the  slave  to  another,  and  the  man  to  whom  he  was  given  manumitted 
him,  the  heir  is  liable,  although  he  did  not  know  that  the  slave  had  been 
left  as  a  legacy  through  him.    (J.  2, 20,  16.) 

III.  Written  iustruments  showing  the  title  of  lands  be- 
queathed may  be  kept  by  the  heir,  and  the  legatee  cannot 
demand  them ;  but  the  heir  must  give  sureties  for  their  pro- 
duction whenever  required  in  the  interest  of  the  legatee. 
(C.  6,  42,  24.) 

(0.)  Duties  of  Legatee  =z  Rights  in  personam  of  the  person 
charged  with  the  legacy. 

Is  the  legatee  bound  to  make  good  to  the  heirs  or  persons 
charged  with  the  legacy  what  has  been  spent  foi*  the  preserva- 
tion of  the  thing  bequeathed?  The  legatee  was  not  boimd  to 
pay  even  for  necessary  repairs,  because  the  right  of  the  heir 
or  person  charged  to  take  the  produce  or  income  was  a  suffi- 
cient equivalent.  (D.  30,  61.)  But  when  the  expenditure 
went  to  the  root  of  the  bequest,  the  heir  had  a  right  to  compen- 
sation. Thus,  if  without  the  fault  of  the  heir  (D.  30,  59)  a  house 
bequeathed  was  burned  down,  and  he  rebuilt  it,  he  is  not 
bound  to  give  up  possession  when  the  legacy  falls  due,  unless 
compensation  is  made  to  him  on  an  equitable  scale  (D.  30,  58) ; 
and  even  after  surrendering  the  property  without  obtaining 
compensation,  he  can  bring  an  action  against  the  legatee  on 
the  groimd  that  he  has  paid  to  him  more  than  was  due. 
(D.  30,  60.) 


B. — Rules  applying  to  Particular  Legacies. 

The  duties  of  the  heir  and  the  rights  of  the  legatee  had  one 
common  origin  in  the  will  of  the  testator,  and  their  limits  were 
simply  a  question  of  interpreting  that  will.  To  a  certain 
extent,  therefore,  no  universal  rule  can  be  laid  down,  because 
each  testator  had  a  right  to  have  his  will  interpreted  by  itself 
so  long  as  he  kept  within  the  limits  of  the  law.  StiU  one 
testament  was  necessarily  very  much  like  another,  and  legacies 
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ran  in  grooves.  Hence  the  language  of  testators  came  to  be 
tried  by  the  standard  of  legal  custom,  and  it  might  happen 
that  an  incorrect  use  of  terma  defined  by  custom  would  cause 
the  testator's  will  to  be  interpreted  erroneously,  and  so  defeat 
his  intentions.  But  custom  was  never  set  up  as  an  absolute 
tyrant;  it  was  accepted  as  a- guide  only  if  the  testator  had  not 
clearly  shown  a  diflferent  intention.  The  legal  interpretation, 
or  rather  the  interpretation  arrived  at  from  considering  a 
multitude  of  wills,  took  rank  only  as  a  presumption  of  law, 
which  by  clear  and  conclusive  evidence  to  the  contrary  might 
be  rebutted. 

With  this  explanation  we  may  proceed  to  notice  the  chief 
examples  of  legacy  in  the  Roman  Law,  and  in  doing  so  shall 
follow  the  arrangement  of  rights  adopted  in  the  present  work. 

A.  Legacy  of  RightR  in  rem  over  Hunuui  Beings— Slavery. 

B.  Legacy  of  Rights  in  rem  over  Things. 

(a.)  Unqualified  Ownership. 

(b.)  Qualified  Ownership. 

(c.)  Usufruct. 
c  Bights  in  penonam, 
D.  Legacy  of  JTfrecftto*. 

A.  Rights  in  rem  over  Human  Beings — Slavery. 

The  chief  distinction  that  occurs  in  legacies  of  slaves  is  that 
between^  servi  urbani  and  aervi  rustici.  The  latter  were  either 
agricultural  labourers  or  attached  to  farms,  the  urban  slaves 
were  rather  personal  attendants  on  the  owner.  (D.  32,  60,  1.) 
But  the  real  test  was  the  custom  of  the  owner.  The  urban  and 
rural  slaves  were  supplied  with  different  kinds  of  food,  and  the 
household  accounts  kept  them  separate.  The  evidence  derived 
from  this  source  was  considered  most  satisfactory.     (D.  32,  99.) 

If  a  man  leaves  as  a  legacy  female  slaves  with  their  children  as  well, 
even  if  the  female  slaves  die,  their  offspring  goes  with  the  legacy.  It  is  the 
same  if  ordinary  slaves  are  left,  and  the  slaves  of  those  slaves  (vicarti)  as  well, 
so  that  even  although  the  ordinary  slaves  die,  yet  their  slaves  go  with  the  legacy. 
But  if  a  slave  is  left,  and  hispeculium  as  well,  by  the  death  or  manumission 
or  alienation  of  the  slave,  the  legacy  of  thep^cu/ium,  too,  is  extinguished. 
(J.  2,  20,  17.) 

B.  Bights  in  rem  over  Things, 
(a.)  Unqualified  Ownership. 
L  Animals. 

Cattle  {Pecui)  includes  all  animalfl  that  feed  in  flocks  or  herds,  including  swine. 
(D.  32,  65,  4.) 
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Sheep  {Ovet)  does  not  indude  lambs  (Paul,  Sent  8,  6,  74)  nor  rams.  (D.  82,  81,  4.) 
Lamba  {ajni)  were  generally  so  called  until  they  were  a  year  old  (Paul,  Sent.  3, 6, 74) ; 
but  the  usage  varied— in  some  places  until  the  first  shearing.  (D.  32,  65,  7.)  A 
legacy  of  lambs,  therefore,  applied  to  different  ages,  according  to  the  custom  of  tiie 
place. 

A  legacy  of  birds  {Aves)  included  aviaries,  geese,  pheasants,  and  fo\ds,  but  not 
the  sUves  that  watched  them.     (D.  32,  66.) 

II.  Legacy  of  Lands  or  Houses. 

Land  or  houses  might  be  bequeathed  sunply  or  with  their 
appurtenances. 

1.  Simple  legacy  of  farm  or  estate  (Fundus). 

A  legacy  of  a  farm  is  a  gift  of  the  soil,  buildings,  and  fixtures 
(guaecumque  infixa  inaedificataque  sunt)  (D.  33,  7,  21),  but  not 
of  the  moveables  on  the  farm.  (D.  19,  1,  17.)  A  legacy  of  a 
house  included  the  land  on  which  it  stood,  and  a  legacy  of  land 
included  the  house  built  upon  it.     (Paul,  Sent.  3,  6,  68.) 

The  boundaries  of  a  farm  were  determined  by  the  views  of 
the  testator,  which,  if  necessary,  were  to  be  ascertained  by 
extrinsic  evidence. 

Illustrations^ 

"  To  my  sister  Tyranna  I  leave  my  Grecian  farm,  with  the  stable  and  all  the  ruial 
stock."  Does  this  include  meadows  for  pasture  which  were  bought  by  the  testator 
along  with  the  farm,  and  used  in  connection  with  it !  If,  according  to  the  usage  of  the 
testator,  these  meadows  were  included  in  the  name  of  the  farm,  they  pass  to  the 
legatee.     (D.  38,  7,  20,  7.) 

Amongst  other  lands,  Titius  bequeathed  to  his  nephew  the  Seian  farm.  For  con- 
venience, in  order  to  get  a  tenant,  the  testator  let  out  this  farm  in  two  portions,  of 
Vhich  one  was  designated  the  Upper  Seian,  and  the  other  the  Lower  Seian  farm. 
Does  the  nephew  get  both  of  them  ?  Paul  said,  in  the  absence  of  proof  that  the 
testator  intended  to  bequeath  one  only,  the  Upper  or  the  Lower,  boUi  went  to  the 
legatee,  because  all  the  land  was  held  under  one  name  (Seian  Farm).      (D.  31,  86,  1.) 

A  testator  bequeathed  to  his  brother  two  farms — of  Cassius  and  Nonius,  with  their 
osier-beds  and  woodlands.  Does  this  include  osier-beds  and  woodlands  not  embraced 
by  the  names  of  the  farms,  but  which  adjoined  the  farms,  were  purchased  at  the  sanae 
time  by  the  testator,  and  are  necessary  for  the  cultivation  of  the  farms  ?  Scaevola 
replied  in  the  negative,  and  said  that  nothing  passed  to  the  legatee  but  what  was 
included  in  the  designation  of  the  farms.     (D.  33,  7,  27,  5.) 

**  To  Titius  I  give  and  bequeath  my  Seian  lands,  just  as  they  were  purchased." 
llie  purchase  referred  to  included  lands  known  as  Gabian.  This  is  not  enough  to  pAss 
them  also.  The  best  evidence  is  the  accounts  and  correspondence  of  the  testator 
showing  whether  he  called  these  lands  also  by  the  name  of  Seian.     (D.  32,  91,  3.) 

2.  Legacy  of  a  farm  with  its  stock  {fundus  cum  instrumenid), 

**  Tnstrumentum  **  included  everything  on  a  farm  placed  there  for  the  purpose  of  its 
cultivation,  and  necessary  for  the  cultivation.  It  thus  included  all  the  implemecits 
required  for  sowing,  planting,  or  preparing  the  crop— as  spades,  plou^Ls,  pruniii|^> 
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hooka,  ^0. ;  for  gathering  the  crop  -  as  sickles,  scythes,  panniers,  kc.,  and  for  storing  the 
crop.     (D.  83,  7,  8  ;  D.  33,  7,  12, 1 ;  D.  33,  7,  12,  10  ;  D.  33,  7,  18,  8.) 

Alfenns  was  of  opinion  that  inttrumentum  applied  only  to  implements,  and  not  to 
animals  or  slaves,  but  Ulpian  held  this  to  be  an  error ;  but  live  stock  was  included 
only  in  so  far  as  it  was  required  for  the  cultivation  of  the  farm.     (D.  33,  7,  12,  2.) 

Thus  if  a  flock  of  sheep  is  bequeathed,  and  it  was  bought  for  the  sake  of  the 
mutton  and  wool,  it  is  not  included  in  '*  instrutnentum ; "  but  if  the  land  is  fit  only  for 
sheep,  then  the  sheep  are  included,  as  by  them  alone  can  the  produce  of  pasture  be 
obtained.  (D.  33,  7,  9.)  Again,  if  the  land  is  used  for  bees,  both  bees  and  hives  are 
contained  in  ^HnstrmnentumJ*  (D.  33,  7,  10.)  The  same  is  true  of  birds  reared  and 
kept  in  islands  on  the  sea.  (D.  33,  7, 11.)  If  the  principal  value  of  the  estate  con- 
sisted in  fishing,  fowling,  or  hunting,  then  the  dogs,  and  gamekeepers  (being  slaves), 
and  all  the  necessary  apparatus,  are  included  in  the  bequest.  (D.  33,  7, 12, 12 ;  D.  83, 
7,22;  Paul,  Sent.  3,  6,  41.) 

The  slaves  used  for  the  cultivation  of  the  land,  as  also  the  bailiff  (villicvM)  and 
overseers  (monitores),  are  included  in  " ingirumerUum i**  the  latter  only,  however,  when 
they  were  bound  to  give  up  the  whole  produce  to  their  owner,  receiving  such  mainten- 
ance as  he  thought  fit ;  not  if  they  cultivated  the  farm  for  a  fixed  rent.  (D.  33,  7, 
18,  4 ;  D.  33,  7,  20, 1.)  When  any  of  these  slaves,  or  others  employed  exclusively  on 
the  farm  (D.  33,  7,  12,  5),  were  included  in  a  legacy  of  ** instrutnentum"  their  wives 
and  children  also  passed  to  the  legatee,  in  order  to  avoid  the  harshness  of  breaking  up 
their  families.     (D.  33,  7,  12,  7.) 

These  things  fell  under  the  general  description  of  "  instrutnentum  "  only  when  they 
were  on  the  farm  and  destined  to  remain  there  for  its  use.  (D.  33,  7,  12,  pr.)  The 
mere  fact  that  slaves  attached  to  a  farm  were  accustomed  to  be  let  out  part  of  the 
year  for  hire,  does  not,  however,  take  them  out  of  the  category  of  " instrumetitum," 
(D.  33,  7,  12,  8.)  So  if  they  were  taken  away  by  the  testator  to  attend  on  him  for  a 
temporary  purpose,  when  farm  operations  were  suspended,  they  still  were  considered 
as  part  of  the  stock  of  the  land.     (D.  83,  7,  27,  1.) 

3.  A  legacy  of  a  farm  with  its  furnishing  (fundits  instructus). 

**  InstrutnetUum  "  involved  the  idea  of  a  means  to  an  end,  but  that  end  was  to  get 
the  use  of  the  land ;  it  did  not  include  household  furniture  {suppdUx).  **  Fundus 
intiructus"  although  there  was  some  variety  of  opinion  on  the  subject,  seems  to  have 
been  considered  as  including  not  only  **  instrumetUum^**  but  everything  prepared  for 
the  comfort  or  pleasure  of  the  owner.  (D.  33,  7,  12,  27.)  Such  a  legacy,  therefore, 
includes  the  furniture  of  the  farm-house,  the  clothes,  gold,  silver,  wine,  and  utensils  of 
the  testator  (D.  38,  7,  12,  28) ;  also  the  domestic  slaves  (D.  33,  7, 12,  35) ;  the  books 
and  library  (D.  83,  7, 12,  84) ;  but  not  the  crop  ready  for  the  market.  (D.  88,  7,  ' 
12,  30.) 

These  things,  however,  are  included  only  if  they  are  permanently  assigned  for  the 
furnishing  of  the  farm.     (C.  6,  88,  2.) 

4.  Legacy  of  a  house  simply. 

A  legacy  of  a  house  includes  a  garden  having  an  access  to  the  house,  if  it  was 
bought  for  the  purpose  of  increasing  the  attraction  of  Uie  house,  and  not  as  a  market- 
garden.     (D.  32,  91,  5.) 

5*.  Legacy  of  a  house  cum  instntmento. 

This  includes  whatever  movable  is  attached  to  a  house  for  protection  from  the 
weather  or  fire,  but  not  pictures  and  the  like  used  only  for  ornament ;  nor  windows. 
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unlefls  they  are  intoided  for  shelter.  (D.  33»  7, 12, 16.)  But  it  indudes  vinegar  stored 
for  the  purpose  of  potting  out  fires.  (D.  S3,  7,  10, 18.)  Stataea,  if  fixed,  pass  with 
the  house  as  part  of  the  immovable.     (D.  33,  7,  12,  23.) 

6.  A  legacy  of  a  house  furnished  (domtia  instructa). 

This  embraces  all  imtrumaUa,  and  also  the  varioos  classes  of  household  slaves. 
(D.  83,  7, 12,  42.) 

Nothing  passed  by  a  legacy  of  land  or  houses,  except  the  immovable  and  fixtures, 
unless  they  were  expressly  or  by  implication  contained  in  the  gift     (D.  33,  10,  \4.) 

"  Aa  it  is  "  {sieut  esf )  is  a  legscy  of  implements  and  fumiturel     (D.  33,  7,  27,  4.) 

**  UU  opUmui  maximutque  ett  **  has  the  same  effect^  unless  a  contrary  intention 
H>pear8.     (D.  32,  93,  4.) 

The  addition  **uU  po$$edi"  is  indecisive,  and  leaves  open  the  question  for  argu- 
ment upon  the  particular  will     (D.  33,  7,  20,  9.) 

"  TV>  Gains  Seius,  my  foster-eon,  I  wish  to  be  given  such  and  such  farms  as  they 
are  furnished  {Ua  tU  instrueU  $utU),  and  the  upper  house.**  Held  that  the  house  also 
is  bequeathed  with  its  furnishings,  unless  a  contrary  intention  is  shown  by  the 
testator.     (D.  33,  7,  20,  2.) 

If  a  farm  fully  stocked  {fundus  instrucius\  or  with  the  stock  {cum  instru- 
mento)  as  well,  is  left  as  a  l^acy,  it  is  the  same ;  for  if  the  fann  b  alienated, 
the  legacy  of  the  stock  too  is  extinguished.    (J.  2,  20,  17.) 

Labeo  e^lains,  however,  that  this  is  merely  a  presumption  from  the  language 
employed ;  so  that  if  the  legacy  were  "fundMi  et  in$trumetUuwi,"  the  alienati<Hi  of  the 
farm  does  not  take  away  the  legacy  of  the  stock  {instrumentum).     (D.  33,  7,  5.) 

7.  A  form  of  legacy  closely  resembling  these  described  waa 
made  when  a  farm  or  house  was  bequeathed  with  whatever 
should  be  foimd  on  the  premises  at  the  time  of  testator's  death. 
(Domum  quaeqtte  mea  ibi  erunt  quum  moriar.) 

Such  a  gift  includes  the  household  slaves  (D.  31,  32,  2),  and 
money  deposited  in  the  house  for  safety  (D.  32,  79, 1),  but  not 
money  kept  for  loan  (D.  32,  44),  nor  the  claims  against  debtors 
(nomina)y  (D.  31,  86);  nor  the  written  securities  of  debtors. 
(D.33,  7,  18,  14;  D.32,  92,  1.) 

The  gift  includes  all  that  forms  part  of  the  appurtenances  of 
the  house,  although  they  are  not  actually  present  at  the  moment 
of  testator's  death ;  and,  on  the  other  hand,  excludes  what  is  only 
accidentally  present.     (D.  32,  78,  7.) 

**  To  my  freedwoman,  Pamphila,  I  wish  to  be  given  my  Titian  Farm,  with  its 
stock,  and  whatever  is  on  the  premises  at  my  death.**  Stichus,  a  slave  attached  to  the 
farm,  was  sent  away  a  year  before  the  testator's  death  for  instruction,  and  had  not 
returned.  Held  that  Stichus  belongs  to  Pamphila,  unless  the  separation  of  Stichus 
from  the  farm  was  intended  by  the  testator  to  be  final  (D.  33,  7,  20,  6  ;  D.  32, 
78,  pr.) 

*'  Let  my  heir  give  to  Titius  the  Cornelian  Farm,  and  the  slaves  that  shall  be  th»e 
at  my  death."  A  female  slave  belonging  to  the  farm  ran  away,  and  during  her  flight 
had  a  child.  She  had  not  returned  at  testator's  death.  Held  that  both  she  and  the 
child  belonged  to  Titius.     (D.  80,  84,  10.) 
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**  I  direct  Pamphilus,  my  freedman,  to  pick  out  and  reeerre  for  himself  my  Titian 
Farm  and  the  little  Sempronian  property,  with  the  stock,  and  whatever  shall  be  there 
on  my  death  ;  and  also  the  slaves  that  live  on  the  farm,  except  those  I  may  manumit" 
This  legacy  includes  the  money  left  on  ihe  farms.  The  testator  had  had  on  the 
premises  a  stock  of  wine  that  he  had  sold  when  alive,  and  actually  received  one-third 
of  the  price.  Held  that  the  rest  of  the  wine  not  delivered  belongs  to  Pamphilus. 
This  carries  the  testator's  liberality  further,  as  bequeathing  what  had  actually  been 
sold  ;  but  the  testator  was  presimied  to  have  this  intention  towards  a  freedman,  who 
was  a  favoured  person.    (D.  3S,  7,  27,  8.) 

III.  A  legacy  of  furniture  {supellex). 

Furniture  {fupdUx)  is  defined  to  mean  the  ordinary  things  required  for  the  use  of 
a  house,  but  not  plate  or  garments  (D.  83,  10,  1)  ;  or  what  is  included  in  any  other 
of  the  well-known  kinds  of  legacy,  as  provisions,  ornaments,  silver  goblets,  written 
security,  Aa  (D.  33, 10,  8  ;  D.  38,  10,  6,  1.)  In  early  times  of  poverty,  even  articles 
of  furniture,  if  made  of  ivory  or  other  valuable  substance,  or  studded  with  gems,  were 
not  considered  to  be  contained  in  this  legacy,  but  with  the  growth  of  wealth  this 
scruple  was  removed.     (D.  83, 10,  7,  I.) 

IV.  Legacy  of  aliment. 

Such  a  legacy  includes  a  due  supply  of  food  (ctdortVi),  clothes,  and  house-room, 
because  without  these  life  cannot  be  sustained.  It  does  not  include,  however,  cost  of 
education  (D.  34,  1,  6),  unless  such  is  proved  to  have  been  the  testator's  intention. 
(D.  84,  1,  7.)  It  includes  also  an  allowance  of  water,  in  places  where  water  is  sold. 
(D.  84, 1,  1.) 

The  quantity  to  be  given  was  the  same  as  the  testator  had  been  accustomed  to  give  ; 
if  he  had  not  begun  the  aliment,  then  the  amount  is  to  be  fixed  with  reference  to  his 
wealth,  and  to  the  degree  of  affection  he  had  for  the  legatee.  (D.  84,  1,  2.)  If  it 
varied  in  the  lifetime  of  the  testator,  then  the  measure  is  what  he  was  accustomed  to 
give  towards  the  end  of  his  life.  (D.  84,  1,  14,  2.)  If  it  was  his  custom,  the  allow- 
ance may  be  demanded  in  money.     (D.  84,  1,  9,  1.) 

If  the  testator  fixed  no  limit  to  the  duration  of  the  legacy,  it  must  be  continued  for 
the  life  of  the  legatee.  (D.  34,  1,  14,  pr.)  If  it  was  left  until  the  legatee  reached 
puberty,  a  special  interpretation  was  put  upon  the  gift  by  Hadrian — namely,  that  it 
should  be  continued  for  boys  up  to  eighteen,  and  for  girls  to  sixteen.  (D.  84,  1, 
14.  1.) 

When  the  duty  of  furnishing  aliment  was  imposed  on  several  heirs,  a  certain 
inconvenience  resulted  in  each  beuig  required  to  give  his  small  contribution,  and  there- 
fore, according  to  rescripts  of  Antoninus  Pius,  if  the  testator  had  not  confined  the  obli- 
gation to  one  of  the  heirs,  an  application  was  to  be  made  to  the  judge,  to  arrange  so 
that  one  heir  alone  should  be  liable  for  aliment  to  one  person.     (D.  84, 1,  8,  pr.) 

V.  Akin  to  the  above  is  a  legacy  of  provisions  (penris). 

This  is  a  legacy  of  what  may  be  eaten  or  drunk,  or  provision  for  the  support  of  a 
family,  including  slaves  and  carriage  horses  (D.  33,  9,  3,  pr.) ;  also  what  is  required 
for  the  use  of  friends,  guests,  clients,  &c.     (D.  38,  9,  8,  6.) 

VI.  Legacy  of  wheat,  wine,  oil. 

If  a  given  quantity  of  vnne,  oil,  or  wheat  is  bequeathed,  and  none  is  left  by  the 
iestator,  tho  heir  must  purchase  the  quantity  and  give  it  to  the  legatee.  (D.  S3,  6,  3.) 
If  no  quantity  is  specified,  then  the  legatee  gets  all  that  is  left  by  the  testator.  (D. 
S8,  6,  7.)    In  respect  of  quality,  if  none  is  mentioned,  the  heir  is  not  bound  to  give 
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the  quality  that  the  testator  was  acctutomed  to,  or  was  usuaDj  found  in  the  place 
where  he  lived,  but  any  quality  he  pleased.     (D.  33,  6,  4.) 

''Wine"  includes  all  beverages  that  the  testator  was  accustomed  to  signify  hj 
that  name.     (D.  38,  6,  9,  pr.) 

*<01d  wine  *'  is  to  be  interpreted  by  the  usage  of  the  testator  (D.  83,  6,  9,  4) ;  but 
if  none  such  appears,  then  all  wine  that  was  a  year  old  or  upwards,  uc,  was  not  new. 
(D.  33,6,  11.) 

A  legacy  of  wine  includes  the  casks  in  which  it  is  contained  (D.  38,  6,  8,  3),  but 
not  those  butts  (dolia)  that  were  used  only  for  containing  the  wine  in  the  course  of  its 
preparation.     (D.  33,  6,  15.) 

y  II.  A  bequest  of  books  included  all  volumes,  whatever  the  material  on  which  they 
were  written,  but  not  the  book-case.  (D.  32,  d2,  pr. ;  D.  32,  52,  3.)  A  legacy  of  a 
library  includes  the  books.     (D.  32,  52,  7.) 

VIIL  Other  common  species  of  legacies  were  of  firewood  {liffnum),  material  for 
building  {materia),  (D.  32,  55,  pr.) ;  wool  (D.  32,  70,  9)  ;  jewellery  {omameiUa)  (D. 
84,  2,  25,  10) ;  gold  and  silver  (Paul,  Sent.  3,  6,  85 ;  D.  84,  2,  19,  18) ;  silver 
vessels  {vasa),  (Paul,  Sent.  3,  6,  86) ;  clothes  (vestis),  (D.  34,  2,  23, 1)  ;  woman's  toilette 
{mundui  muUebris),  (D.  34,  2, 25, 10  ;  or,  more  generally,  whatever  is  specially  assigned 
for  the  use  or  service  of  women  (uxoris  causa  parata).  (D.  32,  45 ;  D.  32,  49 ;  D.  84, 
8,  13.) 

(b.)  Qualified  Ownership. 
I.  Legacy  oipeculium. 

This  legacy  includes  only  what  remains  after  the  claims  of  the  master  are  satisfied. 
(D.  33,  8,  5.)  Deduction  must  also  be  made  for  damage  done  by  the  slave  to  a 
fellow-slave  (D.  83,  8,  9,  1) ;  or  for  a  debt  due  to  a  fellow-alave  (D.  33,  8,  8, 2) ;  or  to 
the  heir.  (D.  33,  8,  6,  5.)  The  heir,  moreover,  is  not  obliged  to  surrender  the  peculiMm 
until  he  obtains  an  indemnity  against  the  creditors  of  the  slave  {creditoret  peeuUartty. 
(D.  33,  8,  18.) 

1.  Are  sums  due  by  testator  to  legatee  included  in  legacy  of 
peculium  f 

The  same  Emperors  (Severus  and  Antoninus)  decided  by  a  rescript,  that 
by  a  legacy  of  the  peculium  it  is  not  implied  that  the  slave  can  demand  for 
himself  the  money  he  has  spent  on  his  master's  accounts.    (J.  2,  20,  2a) 

This  rescript  is  criticised  by  Ulpian.  (D.  38,  8,  6,  4.)  He  asks  why  should  not 
tiie  slave  be  entitled,  if  such  was  the  intention  of  the  testator  ?  (In  the  will  of  the 
testator  was  the  sole  foundation  of  the  law  of  legacy.)  At  all  events,  says  Ulpian,  the 
sUve  must  be  allowed  to  set  off  what  the  master  owes  him  against  what  he  owes  the 
master.  {Thai  is  consistent  with  the  terms  of  the  rescript)  Again,  says  Ul|ttan, 
suppose  the  master  has  acknowledged  in  writing  the  amount  he  owes  the  slave,  is  that 
sum  not  to  be  included  in  the  le^^^y  ?  Pegasus,  Nerva,  and  Atilidnus  took  the 
negative,  which  was  also  adopted  by  Ulpian  in  deference  to  the  rescript. 

Gneus  Domitius  bequeathed  to  his  daughter  her  peculium^  and  an  annuity  he  was 
wont  to  give  her,  but  had  not  paid  for  two  years.  In  his  accounts,  however,  he 
chaiged  himself  as  her  debtor  for  50  aureL  According  to  the  terms  of  the  rescript, 
that  sum  could  not  be  recovered  by  the  legatee.     (D.  33,  8,  6,  4.) 

A  testator  bequeathed  to  his  slave  Sticbus  his  freedom,  10  atcrei,  and  his  petmiimm. 
At  the  time^of  Ins  death  SUchus  had  spent  money  out  of  his  pecuiium  on  his  master's 
business,  and  it  was  the  custom  of  his  master  to  repay  him  such  excess.  Held  that 
the  heirs  must  do  the  same.     (D.  33,  8,  23,  1.) 
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A  slftve  bought  his  freedom  and  paid  a  stun  to  his  master.  Before  the  mannmiB- 
sion  was  executed  the  master  died,  bequeathing  to  the  slave  his  freedom  and  peculium. 
Is  the  money  paid  for  his  freedom  to  be  included  in  the  peculium  t  If  the  testator,  on 
receiving  it,  at  once  credited  it  to  himself  as  money  received,  it  was  no  longer 
peciUium ;  but  if,  pending  the  formal  manumission,  he  continued  to  regard  it  as  the 
property  of  the  slave,  it  remains  peculium,  and  must  be  given  up  to  the  slave. 
(D.  40,  1,  6.) 

A  father  bequeathed  to  his  daughter,  who  was  subject  to  his  potesUu,  her  peculium. 
After  the  will  was  made  he  recovered  sums  due  to  the  daughter  and  credited  them  to 
his  own  account.  This  is  presumptive  evidence  that  he  did  not  reckon  them  part  of  his 
daughter's  peculium,  but  it  is  open  to  her  to  prove  that  he  had  not  that  intention. 
(D.  84,  4,  81,  8.) 

2.  Increase  and  decrease  of  peculium. 

If  2i  peculium  is  left  as  a  legacy,  then  without  doubt  all  that  is  added  to 
it  or  lost  from  it,  in  the  life  of  the  testator,  is  so  much  gain  or  loss  to  the 
legatee.  But  if  after  the  testator's  death,  and  before  the  inheritance  is 
entered  on,  the  slave  acquires  something,  Julian  says  that  if  it  is  to  himself 
when  manumitted  that  ih^  peculium  is  left,  then  all  that  is  acquired  before 
the  inheritance  is  entered  on  goes  to  the  legatee,  because  the  legacy  vests 
from  the  day  the  inheritance  is  entered  on  ;  but  that  if  it  is  to  any  outsider 
that  the  peculium  is  left,  those  acquisitions  do  not  go  with  the  legacy, 
unless  the  increase  is  one  to  property  forming  part  of  the  peculium,     (J.  2, 

20,  20.) 

Julian  says  that  all  additions  up  to  the  entry  of  the  heir  go  to  the  slave  if  he  is 
legatee,  but  that  the  peculium  is,  so  to  speak,  arrested  at  the  time  of  testator's  death, 
when  another  person  is  the  legatee.  Nevertheless  if  the  peculium  consists  of  slaves 
{tncaxH)  or  cattle,  the  offspring  of  such  slaves  or  cattle  bom  after  the  death  of  the 
testator  went  to  the  legatee.  But  the  legatee  could  not  claim  what  accrued  from  the 
labour  of  the  slave,  or  gifts  made  to  him.  (D.  5,  1,  57,  2.)  The  distinction  was  based 
on  the  presumed  will  of  the  testator.  When  the  testator  manumitted  a  slave  and 
gave  him  his  peculium,  it  was  to  be  supposed  that  he  meant  the  whole  of  it  to  go  to 
him,  but  where  he  left  it  to  another  there  was  no  reason  why  the  rule  applicable  to 
other  legacies  should  be  departed  from,  although  in  this  case  also'  the  legatee  would 
get  everything  if  he  could  prove  that  the  testator  meant  him  to  have  it.  (D.  33, 
8,  8,  8.) 

If  the  slave  gets  his  freedom,  not  at  once  but  conditionally,  the  j^ecuZivm  is  reckoned 
with  all  accretions  up  to  the  moment  when  he  becomes  free.     (D.  5,  1,  57»  1.) 

3.  When  a  manumitted  slave  gets  his  peculium. 

Unless,  too,  the  peculium  is  left  him  as  a  legacy,  it  is  not  due  to  a 
manumitted  slave;  and  this  although  if  his  master  manumits  him  in  his, 
lifetime  it  is  enough  if  it  is  not  taken  away  from  him.  So  the  late  Emperors 
Severus  and  Antoninus  decided  by  a  rescript.    (J.  2,  20,  20.) 

The  same  Emperors  decided  by  a  rescript  that  the  slave's  peculium  is  left 
him  when  he  is  ordered  to  be  free  if  he  gives  in  his  accounts  and  out  of  it 
pays  those  that  are  outstanding.    (J.  2,  20,  20.) 

Illustration. 

Freedom  was  bequeathed  if  a  slave  rendered  his  accounts  and  paid  100  aurei.  It 
was  implied  that   he  was  not  to   give  more.      But  a  clause  that  the  manumitted 
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daves  should  be  inexcussi  (literally,  released  from  acoounts)  did  not  imply  a  gift  ci 
the  peculium,  but  signified  only  that  the  accounts  were  not  to  be  scrutinised  to* 
closely,  and  that  the  slaves  were  not  to  pay  for  their  carelessness  or  neglect  (D. 
83,  8,  2a,  2.) 

n.  Legacy  of  Dowry  (Dos). 

A  legacy  of  a  dowry  to  a  wife  included  only  what  could  be 
recovered  by  an  actio  de  dote. 

If  a  husband  leaves  his  wife  her  dowry,  the  legacy  takes  effect ;  because  a 
legacy  is  something  fuller  than  an  action  for  dowry.    (J.  2,  20,  15.) 

The  legacy  gave  the  wife  a  right  to  immediate  payment,  whereas  (p.  161)  tiie 
dowry  could  not,  when  consisting  of  inunovables,  be  recovered  before  a  year. 
(D.  33,  4,  1,  2.) 

Suppose  the  husband  has  not  received  the  dowiy,  or  that  the  wife  cannot  daim 
it,  is  the  legacy  vaUd  ? 

But  if  he  leaves  as  a  legacy  a  dowry  he  has  not  received,  the  late  Emperors 
Severus  and  Antoninus  decided  by  a  rescript  that  if  the  legacy  is  uncon- 
ditional it  does  not  take  effect,  but  if  a  fixed  sum  of  money  or  some  deta-- 
minate  object  or  deed  of  dowry  is  pointed  out  to  be  first  taken  as  a  l^^cy, 
then  the  legacy  takes  effect.    (J.  2,  20,  1 5.) 

Illustrations. 

Julia  gave  a  dowry  to  Gains  on  his  marriage  with  her  daughter  Seia,  and  stipu- 
lated for  the  return  of  it.  Gains  bequeathed  the  dowry  to  his  wife.  She  cannot 
recover  it  unless  it  was  clearly  proved  that  the  testator  intended  his  heirs  to  pay  the 
amount  to  his  wife  as  well  as  to  repay  it  to  her  mother.     (D.  33,  4,  16.) 

A  husband  bequeathed  to  his  wife  **  so  much  as  he  had  got,  namely  50  aurei.*^  He 
had  got  really  only  40.     Held  that  50  was  due  by  the  legacy.     (D.  HZ^  4,  6,  pr. ) 

A  husband  got  slaves  for  his  wife's  dowry,  and  bequeathed  to  her  money  in  lieu 
of  them.  l*he  slaves  died  in  the  husband's  lifetime,  and  the  wife  survived  him. 
Held  that  she  Was  entitled  to  the  money  bequeathed.     (D.  33,  4,  8.) 

(C.)    UBufruct,  &C. 

If  a  usufruct  is  given  simply,  it  is  regarded  as  a  single 
legacy  held  for  life,  but  if  it  is  given  from  day  to  day  (in  dies 
singulos)  or  in  annual  instalments,  it  is  regarded  as  a  number 
of  successive  legacies,  according  to  the  interpretation  put  upon 
annuity.  (D.  7,  3,  1,  pr.)  If  a  usufruct  is  given  to  two,  as  to 
Titiusand  Maevius,  they  enjoy  it  in  alternate  years,  Titius 
getting  the  first  year.  (D.  7,  1,  34.)  A  usufruct  may  be 
bequeathed  of  all  the  testator's  effects,  movable  or  immov- 
able.   (D.  33,  2,  37.) 

It  was  often  difficult  to  determine  whether  a  testator  meant 
to  give  a  legatee  a  usufinict  or  the  ownership. 

Illustrations. 
**  I  bequeath  to  Gsius  Seius  the  annual  produce  of  my  farm."    This  is  a  lega^  of 
a  usufruct     (D.  33,  2,  20;  D.  33,  2,  41.) 
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"  I  bequeath  to  my  wife  the  rents  {redihu)  of  my  farm  for  life."  This  is  not  a 
usufruct,  it  is  only  an  annuity  for  life  ;  that  is,  not  a  right  in  reroy  but  only  a  right  in 
perionam,     (D.  33,  2,  38  ;  D.  33,  2,  22  ;  D.  33,  1,  21.) 

'*  I  bequeath  to  Sempronius  a  sixth  of  the  proceeds  of  sale  of  the  fruits  and  vege- 
tables of  certain  land."  This  is  not  a  usufruct,  but  only  a  legacy  of  annuity  to  the 
extent  of  one-sixth.     (D.  7,  1,  58,  1.) 

**  I  desire  that  my  slave  Scorpus  should  work  for  my  concubine  Sempronia.**  This 
is  a  legacy  of  the  usufruct  of  Scorpus  simply.     (D.  33,  2,  24,  1.) 

A  testator  appointed  his  sons  heirs,  and  bequeathed  to  his  wife  apparel,  her  toilette 
materials,  wool,  flax,  linen,  and  other  things,  and  added,  '*  I  wish  the  ownership  of 
these  things  above  mentioned  to  revert  to  my  daughters  or  the  survivors  of  them." 
This  does  not  limit  the  wife's  interest  to  a  usufruct,  but  makes  her  a  trustee  for  the 
daughters  on  her  death.     (D.  33,  2,  39.) 

c.  Legacy  of  Rights  in  personam. 

I.  Anmiity. 

An  annuity  is  a  right  to  an  annual  or  monthly  sum  for  life, 
or  for  a  fixed  or  indefinite  time.  (D'.  83, 1, 18 ;  D.  33,  1,  23.)  It 
is  contrasted  with  usufruct. 

1.  A  usufruct  is  one  legacy,  however  long  it  may  last.  An  annuity  is  regarded 
aa  a  number  of  successive  legacies  for  as  many  years  as  the  annuitant  lives.  (D.  36, 
2,  10.)  The  payment  is  unconditional,  but  each  succeeding  payment  is  subject  to 
the  condition  "if  the  annuitant  lives,"  so  that  on  the  death  of  the  annuitant  it 
expires.     (D.  33,  1,  4 ;  D.  83,  1,  12.) 

2.  An  annuitant  is  entitled  to  pajonent  for  the  whole  year  if  he  lives  only  a 
part  of  the  year  (D.  33,  1,  22) ;  so  that  if  the  annuitant  lives  but  one  year  and  a 
day,  two  years*  pajrment  will  be  due.  (D.  33,  1,  6. )  The  usufructuary  is  entitled 
only  to  what  he  gathers.     (D.  33,  1,  S.) 

3.  A  usufruct  dates  from  the  entry  of  the  heir,  an  annuity  from  the  death  of  the 
testator  ;  so  that  if  the  heir  should  not  enter  for  years,  the  annuity  would  still  be  due 
from  the  testator^  death.     (D.  36,  2,  12,  3.) 

4.  Prior  to  Justinian  a  usufruct  was  lost  by  any  change  of  status,  and  testators 
used  to  guard  against  this  by  providing  that  as  often  as  the  legatee  should  suffer  a 
change  of  status,  the  usufruct  is  re-granted  to  them.  But  an  annuity  was  not  lost 
by  change  of  status  so  long  as  the  legatee  was  free.     (D.  33,  1,  8.) 

II.  Legacy  of  securities  (chirographa). 

A  legacy  of  the  written  security  (chirographum)  implied  a 
legacy  of  the  amount  due  by  the  testator's  debtor  (D.  «^0,  44,  5 ; 
D.  32,  59),  but  a  legacy  of  the  amount  due  does  not  imply  a 
gift  of  the  chirograph.     (D.  60,  16,  4.) 

The  duty  of  the  heir  is  not  to  pay  the  amount,  but  simply 
to  allow  the  legatee  to  sue  in  his  name.  (D.  30,  44,  6 ;  D.  30, 
105.) 

Things  both  corporeal  and  incorporeal  can'  be  left  as  legacies.  Therefore 
what  is  due  the  deceased  can  be  left  to  any  one,  so  that  the  heir  must  supply 
the  legatee  with  his  actions,  unless  the  testator  in  his  lifetime  exacted  the 
money, — for  in  this  case  the  legacy  is  extinguished.    (J.  2,  20,  21.) 
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III.  Legacy  of  release  of  a  debt  to  a  debtor. 

1.  When  there  is  one  debtor  only. 

If  a  man  leaves  a  release  to  his  debtor,  the  legacy  is  valid,  and  neither 
from  the  debtor  nor  from  his  heir  nor  from  any  one  else  in  the  position  of  his 
heir  can  the  creditor's  heir  make  a  demand.  On  the  contrary,  he  may  be 
summoned  by  the  debtor  to  release  him.  A  testator,  too,  can  order  that  for 
a  time  the  heir  shall  not  make  a  demand.    (J.  2, 20,  13.) 

The  release  here  referred  to  is  the  formal  release  of  accqaUtUio.     (D.  84,  3,  3,  S.) 
The  heir  of  the  debtor  is  not  released,  if  the  testator  indicates  an  intenticm  that  be 

should  not.     (D.  84,  8,  20.) 

Thus,  ''  Let  my  heir  refrain  from  demanding  the  debt  from  Lucius  Titios  alone.** 

(D.  84,  3,  8,  3.) 

2.  When  there  are  several  debtors. 

If  the  correal  debtors  are  not  partners,  the  release  of  one  does  not  release  the 
others  ;  and  hence  the  debtor  released  can  defend  himself  only  by  exceptio  pactij  and 
cannot  demand  an  acceptilatio,  because  that  would  release  his  co-debtors  as  weD. 
But  if  the  correct  debtors  are  partners,  the  release  of  one  is  the  release  of  all,  because 
otherwise  the  person  released  could  be  sued  by  the  other  partners  if  they  were  con- 
pelled  to  pay.     In  this  case  the  proper  mode  of  release  is  etcceptilatio,   (D.  34,  3,  3,  3.) 

3.  Sureties. 

The  legacy  of  a  release  to  a  principal  releases  also  the  surety,  otherwise  the 
principal  would  be  bound  to  pay  the  surety,  and  his  release  be  illusory.  (D.  34,  3, 10.) 
But  a  release  of  the  Aurety  is  not  a  release  of  the  principal  (D.  84,  8,  2.)  If,  again, 
the  surety  has  intervened  gratuitously,  and  has  no  action  against  the  principal  debtor 
in  the  event  of  bis  being  obliged  to  pay  the  debt,  the  release  of  the  principal  does  not 
operate  in  his  favour.     (D.  36,  3,  5. ) 

IV.  Legacy  of  a  sum  due  to  a  creditor. 

On  the  contrary,  *f  the  debtor  leaves  his  creditor  what  he  owes  him,  the 
legacy  is  void  if  there  is  no  more  in  it  than  in  the  debt,  because  the  creditor 
has  nothing  more  by  the  legacy.  But  if  the  debt  is  due  on  a  certain  day, 
or  conditionally,  and  the  legacy  is  unconditional,  the  legacy  is  valid,  because 
it  is  to  be  paid  forthwith.  If,  however,  in  the  lifetime  of  the  testator,  the  day 
comes  or  the  condition  is  fulfilled,  Papinian  wrote  that  none  the  less  the  legacy 
is  good,  because  it  once  was  in  force  ;  and  this  is  true.  For  the  opinion  of 
those  that  hold  a  legacy  extinguished  because  it  has  come  into  a  case  in 
which  it  could  not  begin,  has  not  been  adopted.    (J.  2,  20, 14.) 

Illustrations. 

A  testator  bequeathed  to  his  wife  50  aurti,  which  he  said  he  had  reoehred  from 
her  as  a  loan  on  a  written  security.  If  there  was  a  real  loan,  the  legacy  was  void  (D. 
34,  3,  28,  13)  ;  but  if  the  wife  was  defeated  in  suing  for  the  debt,  she  could  reoover 
the  legacy.     (D.  34,  8,  28,  14.) 

Gaius  has  stipulated  with  Macvius  for  Stichus,  and  Titian  has  bequeathed  StSdius 
from  Maevius,  his  heir,  to  Gaius.  Can  Gaius  sue  both  for  the  stipulation  and  the 
legacy  ?  Certainly,  because  Gaius  does  not  by  wiU  release  Maevius.  But  if  tlh^re 
was  no  valuable  consideration  for  the  stipulation,  Maevius  can  protect  himself  by  the 
rule  that  he  is  not  compelled  to  give  the  same  thing  twice  ex  eau$a  Ivcraiiva,  (D. 
30,  108,  4.) 
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'ntins  bequeathed  Siichus  to  Gains.  SemproniuB  bequeathed  the  same  StichuB  to 
the  same  Graios,  but  on  trust  to  give  Stichus  to  Julius.  Maevius  was  heir  to  Titius, 
and  also  to  Sempronius.  Held  that  he  must  give  Stiohus  and  also  his  value  to  Graius, 
because  Gains  was  obliged  by  one  will  to  give  up  Stiohus.     (D.  30,  108,  5.) 

Maevius  bequeathed  a  farm  to  Seius  and  Sempronius  conditionally.  The  heir  of 
Maevius  bequeathed  the  same  farm  to  Seius  under  the  same  condition.  Was  this 
legacy  a  discharge  of  the  debt  due  by  the  heir  to  Seius  ?  If  the  condition  happened, 
part  of  the  farm  would  be  due  to  Seius  twice  over.  Pa|muan  said  this  was  most 
unlikely,  and  that  the  intention  of  the  heir  of  Maevius  was  to  bequeath  to  Seius  the 
part  that  went  to  Sempronius  by  the  first  wilL     (D.  31,  66,  pr.) 

D.  Legacy  of  Hereditas. 

A  person  could  not  bequeath  his  own  universal  succession  to  a  legatee,  but  he  could 
bequeath  the  whole  of  an  inheritance  acquired  from  another  person.  (D.  32,  29,  2  ; 
D.  31,  88,  2.)  He  could  also  bequeath  a  part  of  his  own  universal  succession,  in  which 
case  the  legatee  was  called  UgcUariuB  partuurius.  If  no  part  is  mentioned,  the  legatee 
gets  half  the  inheritance.  (D.  50,  16, 164,  1.)  The  heir  was  bound  to  divide  the 
property  with  the  legatee.     (D.  80,  26,  2.) 

CO-LEGATEES. 

If  the  same  thing  is  left  as  a  legacy  to  two  persons,  either  jointly  or 
severally,  and  both  come  to  the  legacy,  it  is  split  between  them.  If  one  of 
the  two  fails,  either  because  he  despises  the  lejg^cy,  or  because  he  dies  in  the 
lifetime  of  the  testator,  or  in  any  other  way  fails,  the  whole  belongs  to  his 
co-legatee.  A  legacy  may  be  left  jointly,  as  when  one  says,  "  To  Titius  and 
Seius  I  give  and  leave  the  slave  Stichus  ; "  or  severally,  as  "  To  Titius  I  give 
and  leave  the  slave  Stichus,  to  Seius  I  give  and  leave  Stichus."  But  if  he 
said  expressly  "the  same  slave  Stichus,"  the  legacy  is  understood  to  be 
equally  several.     (J.  2,  20,  8.) 

According  to  the  law  as  settled  by  Justinian,  the  difference  between  those  two 
forms  was  as  follows :— When  two  persons  were  co-legatees  conjunctim,  i.  e,  united  in 
the  same  disposition  for  the  same  object  (elsewhere  cidled  re  et  verbis^  D.  dO,  16,  142), 
each  had  a  right  to  take  the  share  of  the  other,  if  it  became  vacant,  before  the  title  to 
the  legacy  vested  {diet  cedit).  They  need  not  take  this  part  unless  they  pleased ;  but 
if  they  did,  they  must  accept  with  it  the  burdens  that  may  have  been  imposed  on  itw 
If  there  are  several  co-legatees,  and  some  refuse,  the  others  may  take  the  vacant 
shares. 

When  the  legacy  is  disjunctim  {i,e.,  the  same  thing  given  pro  indivUo  by  difierent 
dispositions),  and  all  accept  at  the  time  when  the  legacy  vests,  they  take  in  equal  shares. 
One  cannot  demand  the  thing  bequeathed,  leaving  to  the  others  to  exact  the  value  of 
it,  unless  the  testator  has  expressly  so  appointed.  If,  however,  some  do  not  take,  the 
person  in  whom  the  legacy  vests  gets  the  whole.  The  proper  interpretation  of  a  dis; 
junctive  gift  is  that  the  testator  gives  the  whole  to  the  legatee  first  mentioned,  and 
subsequently  encroaches  on  the  legacy  by  appointing  additional  legatees  for  the  same 
thing.  Hence  if  these  or  any  do  not  take,  the  legatee  gets  his  whole  bequest  undi- 
minished ;  in  other  words,  the  accession  of  their  parts  is  independent  of  the  will  of  the 
legatee.  Hence  also,  the  Ikccepting  legatee  is  not  necessarily  subject  to  the  burdens 
imposed  on  the  lapsed  shares.  The  question  in  each  particular  case  depends  on  the 
testator's  intention,  but  the  object  of  a  diejimctive  legacy  was  that  each  legatee  should 
bear  his  own  burdens  solely,  and  if  the  testator  wished  a  different  result,  there  was 
nothing  to  hinder  him  doing  so  by  explicit  language.     (C.  6,  51,  1,  12.) 

In  the  same  constitution  Justinian  abolished  the  old  law  relating  to  ccuhtea  (C.  6, 
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61, 1, 2),  but  left  intact  the  law  relating  to  leffcUa  erepiUia  ;  Le.,  those  whidi  were  taken 
away  fronj  unworthy  {indiffni)  legatees.     (C.  6,  61,  1, 12.) 

When  a  house  was  bequeathed  to  testator's  freedmen,  and  by  the  same  will  a  oertain 
portion  of  it  to  Fortunius,  it  was  held  that  the  l<^;acy  of  the  house  to  tiie  other  freed- 
men was  diminished  just  to  that  extent  (D.  32,  41,  1.)  Justinian  confirmed  this 
interpretation  ;  and  generally  when  a  thing  la  left  to  one,  and  afterwards  any  part  of  it 
to  another,  the  first  legacy  is  held  to  be  pro  tanto  reduced.     (C.  6,  87,  2S.) 

A  testator  leayes  a  usufruct  to  **  Attius,  Seius,  and  my  heirs.*'  Attius  gets  one- 
third,  Seius  one-third,  and  the  heirs,  whatevtf  their  number,  the  remaining  third. 
(D.  7,  2,  7.) 

A  farm  is  bequeathed  to  Titius,  and  the  usufruct  of  it  to  Gains  and  Maevius.  The 
share  6f  Gains  fails.  Maevius  alone  gets  it,  and  enjoys  the  usufruct  of  half  the  farm, 
Titius  having  the  usufruct  of  the  other  half,  and  the  ownership  of  the  whole.  (B.  SS, 
2,  20, 1.) 


DONATIO  MORTIS  CAUSA. 

There  is  also  another  mode  of  acquisition — namely,  gift.  Of  gifts  there  arc 
two  kinds — in  prospect  of  death,  and  not  in  prospect  of  death.    (J.  2,  7,  pr.) 

A  gift  in  view  of  death  is  one  made  because  the  approach  of  death  is  sus- 
pected, when  a  man  gives  something  away  on  condition  that  if  the  common 
lot  of  man  befals  him,  he  that  received  it  shall  have  it ;  but  that  if  he  survives 
the  giver  shall  take  it  back,  or  if  he  repents  of  giving  it,  or  if  he  to  whom  it 
is  given  dies  first.  These  g^fts  in  prospect  of  death  have  been  brought  down  to 
the  model  of  legacies  in  every  respect.  Men  learned  in  the  law  had  long 
held  it  doubtful  whether  it  ought  to  be  made  like  a  gift  or  like  a  legacy.  Of 
both  cases  it  gave  some  of  the  characteristics,  and  some  sought  to  drag  it 
to  the  one  kind,  some  to  the  other.  But  we  settled  that  in  nearly  every  |x>int 
it  should  be  numbered  with  legacies,  and  that  it  should  proceed  according  to 
the  form  given  it  in  our  constitution.  In  short,  a  gift  in  prospect  of  death  is 
when  one  wishes  to  have  the  thing  himself  rather  than  that  he  to  whom  it  is 
given  should  have  it,  but  that  the  latter  should  have  it  rather  than  his  heir. 
So  too,  in  Homer,  Telemachus  makes  gifts  to  Peiraeus  : — "  Peiraeus,  for  we 
know  not  at  all  how  these  deeds  shall  be,  if  the  haughty  suitors  should  slay  me 
by  stealth  in  the  halls,  and  divide  among  them  all  that  was  my  father's,  I  wish 
you  to  have  these  things  and  enjoy  them  rather  than  one  of  them.  But  if 
among  them  I  shall  plant  slaughter  and  an  evil  fate,  then  to  me  in  my  joy 
bring  these  things  to  my  home  in  thy  joy."    (J.  2,  7,  i.) 

By  a  constitution  of  Severus  the  Falcidian  quarter  was  due.     (C.  8,  67,  2.) 

Tlie  capacity  of  the  donor  must  be  the  same  as  that  of  a  testator  (D.  39,  6,  25, 

pr.),  and  of  a  donee  the  same  as  that  of  a  legatee.     (D.  39,  6,  9.) 

Such  a  gift  is  rescinded  by  the  insolvency  of  a  testator  (D.  36, 2,  66, 1),  or  the  death 

of  the  donee  before  the  donor.     (D.  39,  6,  23.) 

A  gift  in  anticipation  of  death  (donatio  mortis  causa)  is  com- 
pleted by  the  deKveiy  of  the  thing  to  the  donee,  or  to  any  one 
for  him  to  be  given  to  him,  even  after  donor's  death.  Justinian 
required  five  witnesses,  whether  the  gift  was  in  writing  or  not, 
as  in  wills  and  legacy.    (C.  8,  57,  4.) 
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lUustrationa. 

Titia  gave  to  Ageria  the  written  obligations  of  her  debtors  Maevius  and  Septicius, 
requesting  her,  if  she  (Titia)  died,  to  give  them  to  the  debtors  ;  if  she  survived,  to 
return  them  to  her  (Titia).  She  died,  leaving  Maevia  her  heir.  Ageria  delivered 
^e  chirographs  to  the  debtors.     Maevia  cannot  recover  the  debts.    (D.  39,  6,  18,  2.) 

A  nephew,  creditor  to  hia  uncle  for  a  sum,  and  desiring  to  release  him  on  his  death 
(nephew's),  wrote  that  the  chirographs  whereon  they  were  should  be  void.  On  the 
death  of  the  nephew,  the  unde  could  defeat  his  heir  by  the  plea  of  fraud  {Mi  maU 
excepHo).     p.  89,  6,  28.) 

Kthe  donor  recovers,  he  can  sue  the  donee  by  utilis  actio  in 
rem  or  condictio  (D.  39,  6,  30 ;  D.  39,  6,  29),  but  must  pay  all 
necessary  and  beneficial  expenditure  iocurred  by  the  donee 
while  the  thing  was  in  his  possession.     (D.  39,  6,  14.) 

INVESTITIVE  FACTS. 

In  order  to  determine  whether  a  given  person  was  a  legatee, 
it  might  be  necessary  to  consider  a  multiplicity  of  circum- 
stances.   These  we  may  arrange  in  the  following  order : — 

A.  Making  of  LegacieB. 

(A.)  Simple  Legacy.  g 

(b.)  Modality  of  Legacies, 
(a)  Restrictions  on  Legacy. 

B.  Revocation  of  Legacies. 

A.  Making  op  Legacies, 
(a.)  Simple  Legacy. 

I.  The  old  legatum  could  be  made  only  by  will.  (D.  35, 
1,  38.)  Hence  if  the  will  became  invalid,  or  the  heirs  named  in 
the  will  refused  to  take,  the  legacies  fell  to  the  ground.  So  a 
trust  contained  in  an  ineffective  will  failed.  (D.  32,  11,  1.) 
Even  legacies  left  to  the  Emperor  by  an  imperfect  will  were 
disallowed.  (D.  32,  23.)  If,  however,  an  imperfect  will  was 
held  to  be  binding  as  codicilli  on  the  heirs  ab  intestate,  the 
legacies  were  valid.  (C.  6,  42,  29.)  We  have  already  seen  (p. 
648)  under  what  circumstances  a  will  was  allowed  to  take 
effect  as  codicilli. 

It  was  not  a  duty  of  persons  appointed  heirs  by  will  to 
acc^t  the  inheritance  in  order  to  prevent  the  failure  of  the 
legacies.  (D.  29,  4,  17.)  Suppose,  then,  the  person  appointed 
heir  by  wiU  could  also  get  the  inheritance  ab  intestate,  was  he 
allowed  to  renounce  under  the  will,  and  thereby  get  rid  of  the 
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legacies  ?  This  was  frustrated  by  an  edict  of  the  Praetor,  by 
which  an  heir,  if  he  evaded  the  wishes  of  the  deceased,  was 
nevertheless  compelled  to  pay  the  legacies,  just  as  if  he  had 
taken  imder  the  will.  (D.  29,  4,  1.)  This  stringency  was, 
however,  exercised  only  when  the  heir  had  deliberately  refused 
or  neglected  to  take  imder  the  will  (D.  29,  4,  1,  6),  and  with 
the  object  of  defeating  the  legatees.  (D.  29,  4,  21.)  If  the 
heir  took  ah  intestato,  not  knowing  that  he  could  take  under  a 
will,  the  edict  did  not  apply.     (D.  29,  4,  1,  4.) 

'A  legacy  before  the  appointment  of  an  heir  was  formerly  void  ;  because 
of  course  wills  owe  all  their  force  to  the  appointment  of  the  heir,  and  there- 
fore his  appointment  is,  as  it  were,  the  source  and  foundation  of  the  whole 
will.  On  the  like  principle  no  grant  of  freedom  could  be  made  before 
appointing  an  heir.  But  we  thought  it  unworthy  of  the  law  to  follow  the 
mere  order  of  writing  (a  thing  even  antiquity  itself  thought  fit  to  revile),  and 
to  despise  the  testator's  wishes.  By  a  constitution  of  ours,  therefore,  we 
have  amended  this  fault  too,  so  that  it  is  lawful  either  before  appointing  an 
heir,  or  in  the  midst  of  appointments  of  heirs,  to  leave  a  legacy,  and  much 
more  freedom,  whose  use  is  still  more  to  be  favoured.     (J.  2,  20,  34.) 

II.  Who  could  be  charged  with  the  payment  of  a  legacy  ? 

1.  At  first  no  one  except  an  heir  taking  under  a  will  could  be 
required  to  pay  a  legacy.  (Ulp.  Frag.  24,  20.)  When  codieiUi 
were  introdufed,  the  heir  ab  intestato  could  be  charged,  and 
imder  the  latitude  sanctioned  by  trusts,  legatees  also,  and 
donees  mortis  causa.  (C.  8,  58,  1.)  Lastly,  any  person  what- 
ever, although  neither  heir  nor  legatee,  that  received  a  benefit 
firom  the  deceased  by  his  death,  could  be  required  to  pay  a 
legacy.  (D.  32,  1,  6.)  A  person  could  not,  after  accepting 
any  benefit  fi"om  the  deceased,  repudiate  a  trust  imposed  upon 
him.  (D.  34,  1,  15.)  But  no  trust  could  be  imposed  on  one 
who  ought  to  have  been  appointed  heir,  and  was  either  passed 
over  in  silence  (D.  32,  2 ;  C.  6,  42,  32)  or  disinherited  (D.  36, 
126),  although  such  persons  might  succeed  ab  intestato. 

Illustrations. 

Money  was  deposited  by  Titius  with  Gains.  Titius  by  his  will  chai^ged  Gaios  to 
give  the  money  to  Sempronius.  The  heir  of  Titius  cannot  demand  the  mcmey  from 
Gains,  who  must  give  it  up  to  Sempronius.     (D.  80,  77,  pr.) 

A  father,  emancipating  his  son,  gave  him  all  his  property  except  two  slaves,  stipa- 
lating  that  the  whole  should  be  restored  on  demand,  or  on  the  son's  death,  and  tbiU 
meanwhile  the  son  would  not  impair  the  property.  On  his  death-bed  the  ^ther 
wrote  a  letter  to  his  son,  charging  him  to  pay  certain  sums  to  certain  persons,  and  to 
manumit  the  slave  Lucrio.  It  appears  that  at  first,  since  the  son  was  not  an  hear  or 
legatee,  the  letter  could  not  make  him  a  trustee.  But  by  a  constitution  of  AntoniuiB 
Pius,  debtors  could  be  subjected  to  trusts,  and  the  letter  of  the  father  was  ^^^^pUm^wint 
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to  ft  demand  of  ft  portion  of  the  property  in  terms  of  the  stipulation.      (D.  82, 
87,  3.) 

A  testator  bequeathed  to  his  mother  her  own  farm,  charging  her  on  her  death  to 
give  it  to  his  wife,  Flavia  Albina.  After  testator's  death,  the  mother  acknowledged 
before  a  magistrate  her  willingness  to  obey  the  son's  injunctions,  and  to  deliver  the 
farm  to  Flavia  Albina,  provided  she  got  the  year's  rent.  She  never  delivered  the 
land  nor  received  the  rent.  Gould  she  sell  the  farm  ?  No,  becaiise  what  was  bequeathed 
to  her  was  already  her  own,  and  the  trust,  therefore,  failed,  but  she  was  bound  by  the 
trust  if  she  had  accepted  any  other  benefit  under  the  son's  will.     (D.  32,  37>  pr. ) 

If  a  person  that  takes  nothing  tinder  a  will  is  charged  with  a 
legacy,  he  cannot,  except  the  legacy  be  for  aliment,  call  upon 
the  heir  to  give  him  the  means  of  performing  the  trust. 

Illtistration. 

Titius  is  appointed  heir,  and  the  testator  charges  Gaius-Seius  (who  is  not  made 
heir)  to  pay  10  aurei  to  each  of  testator's  foster-children  out  of  the  property  Seius 
shall  recover  from  testator's  inheritance  ;  also  out  of  the  proceeds  to  give  them  main- 
tenance, the  balance  to  be  given  to  Numerius.  This  trust  gives  Gaius-Seius  no  right 
to  act  as  heir  and  sell  the  testator's  property,  but  he  can  compel  Titius,  saving  the 
Falcidian  fourth,  to  give  him  enough  to  pay  the  aliment.  He  cannot  enact  the 
balance  in  favour  of  Numerius.     (D.  34,  1,  9,  pr.) 

2.  No  person  can  be  burdened  with  a  trust  or  legacy  for 
more  than  he  has  actually  received  through  the  bounty  of  the 
testator  (D.  30,  26 ;  D.  30,  78 ;  D.  30,  96,  2 ;  D.  30,  122,  2), 
even  when  he  has  refused  or  neglected  to  demand  what  has 
been  left  to  him.  In  this  case,  however,  he  is  bound  to  transfer 
to  the  legatee  his  right  of  action  against  the  heir.  (D.  31, 
70,  pr.;  D.  32,  8.) 

Illustrations^ 

Seius  left  his  inheritance  to  Maevius  on  trust  after  the  death  of  Maevius  for  Titius. 
Maevius  appointed  Titius  his  heir  on  trust  to  surrender  his  inheritance,  and  also  the 
inheritance  of  Seius,  on  his  death,  to  Sempronius.  Seeing  that  Titius  was  entitled  to 
the  inheritance  of  Seius  on  the  death  of  Maevius,  could  he  be  compelled  to  surrender 
it  to  Sempronius  ?  If  the  income  he  derived  from  the  estate  of  Maevius,  before  his 
death,  was  equal  in  value  to  the  inheritance  of  Seius,  then  he  has  got  the  equivalent  of 
it,  and  must  restore  all,  on  his  death,  to  Sempronius.     (D.  81,  77,  81.) 

A  testator  bequeathed  land  to  Gains  on  trust  after  his  death  to  give  it  to  Sempro- 
nius ;  and  he  also  charged  Gains  to  pay  Titius  100  aurti.  Seeing  that  nothing  else 
was  left  Gains,  must  he  pay  the  100  atirei  t  If  Gains  lived  so  long  that  the  income  of 
the  land  amounted  to  100  aurei t  he  must  pay  it  to  Titius  ;  but  if  not,  and  the  legacy 
is  to  take  effect  on  the  death  of  Gains,  it  fails  altogether.  (D.  30,  114,  3.)  Gains 
must  give  security  for  payment  of  the  legacy  in  the  event  of  his  obtaining  enough  to 
satisfy  it.    (D.  80,  114,  4.) 

A  legacy  of  100  aurei  on  trust,  after  death  to  give  200  aurei,  is  good  as  a  trust 
only  for  100  and  interest.  A  legacy  of  100  aurei  on  trust  to  give  a  farm,  if  the 
legatee  accepts  the  money,  is  good  for  the  farm,  although  he  alleges  that  the  farm 
is  worth  more.     (D.  81,  70,  1.) 
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Titius  has  a  usufnict  of  a  farm  of  which  Gaius  ia  owner.  Titius  gives  up  the  fami 
t<>  Gaius,  before  his  death,  as  a  gift  mortis  catucL  The  advantage  derived  from  the 
farm  during  the  lifetime  of  Titius  is  sufficient  to  support  a  trust  imposed  upon  Grains. 
(D.  82,  8,  8.) 

To  Titius  is  bequeathed  a  usufruct  of  land,  and  out  of  it  he  is  to  give  aliment  to 
f reedmen.  On  the  death  of  Titius  the  usufruct  is  extinguished  ;  his  heirs  cannot  be 
required  to  go  on  paying  aliment     (D.  34,  1,  20,  2.) 

3.  In  certain  bequests  legatees  cannot  be  charged  to  pay  any 
legacies. 

1**.  When  the  bequest  has  a  value  that  cannot  be  measured  in  money,  a  trust  cannot 
be  charged  on  a  slave  who  receives  only  his  freedom  by  will  (D.  50,  17,  106),  nor 
on  a  person  charged  to  manumit  a  slave,  although  he  thereby  acquires  the  valuable 
rights  of  patronage.  (D.  80,  94,  8.)  If,  however,  the  liberty  of  the  slave  is  deferred 
to  a  future  day,  the  profits  from  lus  labour  previous  to  that  tim^  formed  a  fund  on 
which  a  trust  might  be  imposed.     (D.  32,  8,  1.) 

2^  No  trust  can  be  charged  on  a  creditor  that  receives  the  amount  due  to  him  by 
will,  unless  he  receives  some  advantage  over  and  above  the  debt  (D.  82,  7, 2.)  Thus 
a  trust  may  be  charged  on  a  legacy  of  a  downy,  in  so  far  as  the  wife  gains  by  a 
speedier  payment     (D.  88,  4,  2.) 

III.  Words  that  create  a  legacy.     This  depended  entirely  on 
the  intention  of  the  testator. 
« 

Illustrations. 

'*  I  believe  that  you  will  give,**  wtm  held  binding.    (D.  80, 115.) 

**  I  commend  him  to  you,*'  was  not  considered  enough  to  impose  a  trusty  aooovding 
to  a  decision  of  Antoninus  Pius.     (D.  82,  11,  2.) 

'*  I  do  not  doubt  that  whatever  Titius  gets  he  will  give  up.  **  This  was  held  to  be 
valid,  according  to  a  rescript  of  Marcus  Aureliua     (D.  81,  67,  10.) 

A  legacy  of  100  aurei  was  left  to  a  freedman,  and  the  testator  added,  **  I  knoiw 
that  everything  I  leave  you  (Pamphilus)  will  come  to  my  children,  knowing  as  I 
do  your  affection  for  them.'*  The  heirs  of  Pamphilus  must  give  the  100  aurei  to  tlie 
children,  although  the  testator's  intention  was  hardly  expressed  with  sufficient  clear- 
ness.    (D.  82,  89.) 

*'  My  son,  I  ask  you  to  manage  well  the  lands  bequeathed  to  3rou,  in  order  that  tliey 
may  go  to  your  children."  This  is  a  bequest  of  the  lands  to  the  children  after  Hm 
death  of  their  father,  the  legatee.     (D.  32,  11,  9.) 

A  testator  bequeathed  to  Felix  his  liberty  and  the  usufruct  of  certain  land,  saying^ 
"  I  think  you  will  get  the  ownership  of  it  if  you  keep  on  good  terms  with  my  lamr ;  and 
also  do  you,  my  heir,  do  everything  to  maintain  an  amicable  relation.*'  This  did  not 
create  a  trust  of  the  ownership.     (D.  88,  2,  82.) 

A  widow  on  her  marriage  gave  a  mandate  to  her  two  sons  by  her  first  huaband, 
that  they  should  stipulate  for  her  dowry  in  every  event  by  which  the  marriage  coold 
be  dissolved ;  so  that  even  one  of  the  sons  oould  demand  the  whole  dowry.  Ihnring  tbe 
marriage  one  of  them  died,  and  his  mother  wrote  a  letter  to  the  surviving  brothet^ 
requesting  him  to  sue  for  only  half  the  dowry,  and  to  be  taU^fied  with  that  She 
afterwards  died.  Held  that  the  son  could  recover  only  half  the  dowry,  and  that  an 
implied  trust  was  created  in  re^)ect  of  the  other  half  for  the  husband,  who  took  by 
survivorship.     (D.  32,  87,  4 ;  D.  32,  11,  4.) 

A  mother  deposited  a  written  gift  of  certain  lands  in  a  temple  without  the  know- 
ledge of  her  son,  and  afterwards  wrote  a  letter  to  the  keeper  of  the  tempk  to  this 
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effect,  **  I  desire  the  written  expression  of  my  will  to  be  delivered  to  my  son  after  my 
death."    This  imposes  a  trust  on  the  heirs  oft  intestate  on  behalf  of  the  son  as  legatee 
of  the  lands  contained  in  the  instrument  of  gift     (D.  31,   77,  26.)     But  such  a 
direction  was  not  held  to  create  a  trust,  except  in  the  case  of  a  son  or  oth^r  near  • 
relation.     (D.  39,  6,  31,  3.) 

A  father  gave  a  dowry  and  other  property  to  his  daughter  on  her  marriage.  He 
appointed  her  as  heir  along  with  her  brothers,  if  she  brought  the  dowry  and  other 
property  into  hotchpot.  She  did  not  enter  on  the  inheritance,  and  the  will  was  con- 
strued ad  a  trust  in  her  favour  for  thfi  dowry  and  other  property.     (D.  37,  7,  8.) 

A  grandfather  bequeathed  100  avrei  to  each  of  his  daughters*  children,  and  said 
that  if  it  had  not  been  for  some  misfortunes — one  a  bad  debt  of  their  father's  for  15 
aurei — he  would  have  given  them  larger  sums.  These  grandchildren  became  heirs  to 
their  father,  and  so  were  liable  for  the  debt.  Held  that  this  declaration  by  their 
grandfather  was  an  implied  release  of  the  debt.     (D.  44,  4,  17,  1.) 

A  woman  appointed  heirs  her  son  and  his  sons,  substituting  them  reciprocally  for 
one  another.  She  requested  her  son  to  emancipate  his  sons,  but  did  not  ask  him  to 
give  up  the  inheritance  to  them.  The  son  entered  on  his  mother's  inheritance.  Held 
that  he  must  both  emancipate  his  children  and  give  up  their  share  of  the  inheritance, 
otherwise  the  first  part  of  the  will  could  have  no  effect.     (D.  35, 1,  92. ) 

Titia  appointed  her  children  Sempronius  and  Maevia  heirs  in  equal  shares,  and 
requested  Maevia  to  manumit  by  will  her  slave  Stichus,  because  she  intended  to  leave 
so  many  slaves  to  her  by  codicUli,  She  bequeathed  no  slaves  by  codiciUi.  Held  that 
Maevia  could  not  claim  any  slaves  under  that  general  clause,  and  that  she  was,  there- 
fore, not  bound  to  manumit  her  slave  Stichus.     (D.  31,  34.) 

"Out  of  the  100  aurei  I  have  bequeathed  to  Titius,  let  my  heir  give  50  to  Seius." 
There  was  no  such  legacy  to  Titius.  Held  that  these  words  of  description  did  not 
amount  to  a  legacy  of  50  to  Titius.     (D.  35, 1,  72,  8.) 

A  father  appointed  his  daughter  heir,  and  substituted  her  son,  and  bequeathed  200 
aurei  to  the  daughter's  husband,  saying  that  he  would  be  content  with  that,  because 
he  had  made  his  daughter  and  her  son  heirs,  and  recommended  them  to  share  all  his 
property  with  him.  The  daughter  bequeathed  the  whole  inheritance  away  from  her 
husband.     Held  that  he  was  a  legatee  only  for  the  200  aurei.     (D.  36,  1,  78,  8.) 

IV.  The  intention  of  the  testator  must  be  declared  with 
reasonable  certainty.  Two  things  must  be  certain :  (1)  the 
object  bequeathed,  and  (2)  the  person  to  whom  the  bequest  is 
made.  This  certainty  may  be  impaired  or  destroyed  in  two 
ways.  The  legacy  may  be  perfectly  clear,  but  the  testator  may 
have  bequeathed  what  he  did  not  intend  to  bequeath,  or  to  a 
person  he  did  not  wish  to  be  legatee,  through  some  error. 
Again,  the  language  of  the  testator  may  be  obscure  or  suscep- 
tible of  more  than  one  meaning,  or  not  susceptible  of  any  clear, 
probable  meaning.  There  may  be  mistake  or  ambiguity.  The 
testator  has  either  certainly  done  what  he  did  not  intend  to  do, 
or  he  has  not  clearly  signified  what  he  did  intend  to  do.  The 
sources  of  error  are  comparatively  few,  but  the  sources  and 
varieties  of  ambiguity  are  endless.  For  convenience,  there- 
fore, the  subject  of  interpretation  is  reserved  for  separate 
examination — a  course  the' more  expedient,  because  many  of 
the  examples  belong  to  the  department  of  Rights  of  Legatee 
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rather  than  the  Investitive  Facte.  Here  then  attention  will  be 
confined  to  three  things;  (1)  certainty  in  the  object;  (2) 
certainty  in  the  person  of  the  legatee ;  and  (3)  essential  error ; 
that  is,  such  error  as  is  fatal  to  the  legacy. 

1.  Certainty  in  the  object  of  the  legacy. 

A  legacy  was  good  if  there  were  any  distinct  means  of 
ascertaining  the  object  of  the  bequest. 

Illustrations. 

A  testator  bequeathed  Stichus.  This  is  intelligible  enough,  but  it  tamed  out  that 
the  testator  had  several  slaves  of  that  name.  It  was  open  to  any  legatee  to  shov 
which  Stichus  was  intended  ;  and  failing  such  evidence,  the  heir  could  give  whichever 
he  pleased,  but  he  must  give  one  Stichus.     (D.  30,  32,  1.) 

A  testator  bequeathed  an  annuity  without  saying  for  what  sum.  According  to 
Mela,  the  legacy  was  void  for  uncertainty,  but  Nerva  said  that  the  sum  might  be 
determined  by  evidence,  either  from  the  amount  the  testator  had  been  in  the  habit  of 
allowing  the  legatee,  or  from  the  rank  and  dignity  of  the  legatee.  It  was  for  the  judge, 
according  to  the  latter  opinion,  to  impart  certainty  and  completeness  to  the  l^acj. 
This  was  also  the  opinion  of  Ulpian.     (D.  38,  1,  14.) 

A  testator  manumitted  a. young  slave  Stichus  by  will,  and  charged  his  heir  to  psy 
for  teaching  him  a  trade,  by  which  he  might  be  able  to  maintain  himself.  The 
testator  did  not  specify  any  trade.  But  Valens  (deciding  against  Pegasus)  held  thst 
it  was  for  the  Praetor  or  an  arbiter  to  supply  the  omission,  having  regard  to  the 
wishes  of  the  deceased,  and  the  age,  position,  disposition,  and  talent  of  the  slave, 
(D.  82, 12.) 

A  testator  left  a  legacy  to  -the  town  of  Graviscas  (not  saying  for  how  much)  for  the 
repair  of  the  road  leading  from  that  place  to  the  Via  Aurelia.  Unless  the  sum 
required  is  enormous,  or  the  estate  oi  the  testator  small,  in  which  cases  the  presumptka 
was  that  he  had  not  intended  to^ve-his  whole  property  to  the  repair  of  a  road,  the 
judge  would  determine  the  exact  sum  to  be  given,  keeping  in  view  the  value  of  the 
inheritance.     (D.  81,  30.) 

2.  Certainty  in  the  person  of  the  legatee. 

A  legacy  left  to  an  indeterminate  person  was  of  no  effect.  Now  a  person 
appears  to  be  indeterminate  when  a  testator  adds  him  with  an  indeterminate 
notion  of  him  in  his  mind ;  as,  for  instance,  if  the  legacy  were  left  thus : 
"  To  the  man  that  comes  first  to  my  funeral,  let  my  heir  give  ten  thousand 
sestercesJ^  The  rule  of  law  is  the  same  if  he  gave  a  legacy  generally  to  all— 
"  Whoever  comes  to  my  funeral."  In  the  same  case  is  what  is  left  thus, 
"  Whoever  bestows  on  my  son  his  daughter  in  marriage,  to  him  let  my  heir 
give  ten  thousand  sesterces,^^  So  also  a  legacy  of  this  nature,  "  Whoever, 
after  this  will  is  written,  shall  first  be  named  consuls,"  is  held  equally  to  be 
a  legacy  to  an  indeterminate  person ;  and  in  fine,  there  are  many  other 
examples  of  this  sort.    (G.  2,  238.) 

But  a  legacy  is  rightly  left  to  an  indeterminate  person  if  he  is  determinatdy 
pointed  out,  as,  "  Of  my  kinsmen  as  they  now  are,  whoever  comes  first  to  my 
funeral,  let  my  heir  give  him  ten  thousand  sesterces''    (G.  2,  238.) 

Freedom,  too,  it  is  held,  cannot  be  given  to  an  indeterminate  person,  for 
the  lex  Furia  Caninia  orders  slaves  to  be  freed  by  name.    (G.  2,  239.) 
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A  tutor  also  must  be  determinate  when  he  is  appointed.  (J.  2,  20,  25  ; 
G.  2,  240.) 

To  indeterminate  persons  it  was  not  allowed  of  old  to  leave  either  a 
legacy  or  a  trust.  Not  even  a  soldier  could  leave  anything  to  an  indeter- 
minate person,  as  the  late  Emperor  Hadrian  decided  by  a  rescript.  Now  a 
person  seemed  to  be  indeterminate  when  the  testator  added  him  with  an 
indeterminate  notion  of  him  in  his  mind  ;  as,  for  instance,  if  one  were  to  say, 
"  Whoever  bestows  on  my  son  his  daughter  in  marriage,  to  him  let  my  heir 
give  such  and  such  a  farm."  A  legacy,  too,  left  to  the  first  persons  to  be 
named  consuls  after  the  will  was  written,  was  held  to  be  equally  a  legacy  to 
an  indeterminate  person  ;  and  in  fine,  there  were  many  other  forms  of  this 
sort.  Freedom,  too,  it  was  held,  could  not  be  given  to  an  indeterminate 
person,  for  the  received  opinion  was  that  slaves  must  be  freed  by  name. 
But  a  legacy  was  rightly  left  if  the  person  was  determinately  pointed  out ; 
that  is,  to  an  indeterminate  person  from  among  determinate  persons,  as, 
"  Of  my  kinsmen  as  they  now  are,  if  one  takes  my  daughter  to  wife  let  my 
heir  give  him  such  and  such  a  thing."  But  legacies  or  trusts  left  to  inde- 
terminate persons  and  paid  by  mistake  could  not  be  demanded  back ;  so 
the  sacred  constitutions  had  provided.    (J.  2,  20,  25.) 

This  rule  was  extended  to  a  number  of  cases  (such  as  that 
of  alieni  posthumt)  where  the  legatees  were  perfectly  certain, 
until  the  hardship  of  such  technical  rigour  led  to  an  amend- 
ment of  the  law.     (C.  6,  48.) 

Illustrations. 

A  testator  manumits  Sladras  by  will.  He  has  more  than  one  slave  named  Stichus. 
Held  that  none  of  them  can  get  the  benefit  of  the  bequest  uuless  proof  is  given  to  show 
which  was  meant  (D.  40,  4,  31  ;  D.  84,  5,  27.)  So  if  a  legacy  is  left  to  Stichus,  and 
there  are  two  of  that  name,  whichever  proves  that  he  was  intended  becomes  the 
legatee.     (D.  86,  1,  28,  1.) 

A  testator  bequeathed  in  his  will  house-room  (halntcUio)  to  all  his  f  reedmen  whom 
he  should  name  in  eodtcUU.     He  named  none.     The  legacy  fails.     (D.  33,  2,  18.) 

A  legacy  is  given  to  each  of  two  called  Titius.  The  testator  revokes  his  legacy 
to  Titios,  without  saying  which.  The  legacies  of  both  are  revoked  if  neither  can 
prove  that  the  other's  legacy  alone  was  intended.     (D.  34,  4,  87.) 

3.  Error. 

Mere  clerical  errors,  such  as  the  omission  of  single  words, 
dare  (D.  30,  106),  or  volo  (C.  6,  42,  10),  do  no  harm,  particu- 
larly if  the  meaning  of  the  testator  can  be  made  out  from 
the  contents.  (D.  31,  77,  2.)  If  the  writing  is  illegible  or 
unintelligible,  such  part  only  is  struck  out;  what  is  legible 
remains  valid.  (D.  50, 17,  73, 3.)  The  addition  of  statements  not 
essential  to  the  legacy,  if  they  are  erroneous,  do  not  impair 
the  legacy.     Superfluities  do  no  harm.     (D.  50,  17,  94.) 

An  error  in  the  object  of  the  bequest  {in  corpore)  is  fatal. 
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Illustrations. 

A  testator  wishes  to  bequeath  plate  ;  but  what  he  writes  or  dictates  (it  is  im- 
material which)  is  garments.    The  error  is  fatal     (D.  28,  6,  9, 1.) 

A  testator  wishing  to  leave  a  legacy  of  garments  used  the  word  "  supeUex  *'  (funii- 
ture),  thinking  that  that  word  covered  garments.  The  error  is  fatal,  because  it  is  aa 
error,  not  in  the  name  of  a  person,  but  in  the  name  of  a  thing.     (D.  80,  4,  pr.) 

A  testator  left  a  legacy  of  200  when  he  meant  only  100.  Held  that  100  was 
due,  because  it  is  in  the  200.  (D.  80,  15 ;  D.  28,  5,  9,  4.)  Suppose  the  testator 
wrote  100  when  he  meant  to  give  200,  the  legacy  was  valid,  but  was  the  amount  to 
be  100  or  200  ?    The  answer  given  is  200.     (D.  28,  5,  9,  2.) 

If  a  testator  made  a  mistake  in  the  name,  the  after-name,  or  the  first 
name  of  a  legatee,  provided  the  person  was  agreed  on,  the  legacy  none  the 
less  takes  effect.  The  same  rule  is  observed  in  regard  to  heirs,  and  rightly. 
For  names  have  been  discovered  in  order  to  point  out  men,  and  if  in  any 
other  way  it  is  understood  who  they  are,  it  makes  no  difference.  (J.  2, 
20,  29.) 

Nearly  akin  to  this  is  the  rule  of  law,  that  a  false  description  {cUmonstraiuf\ 
does  not  annul  a  legacy.  If,  for  instance,  one  leaves  a  legacy  thus : "  Stichus  my 
slave  home-bom  I  give  and  leave,"  then  even  although  he  is  not  home-bom, 
but  was  bought,  yet  as  the  slave  meant  is  agreed  on,  the  legacy  holds  good. 
Agreeably  to  this  also,  if  he  describes  him  as  "5tichus  the  slave  I  bought 
from  Seius,"  and  he  was  bought  from  somebody  else,  the  legacy  holds  good 
if  the  slave  meant  is  agreed  on.    (J.  2,  20,  30.) 

A  demonstratio  is  a  statement —^  an  adjective  clause  —  not 
necessary  to  determine  the  object  of  the  legacy.  This  is  generally 
the  case  when  the  qualifying  or  descriptive  statement  is 
added  to  the  name  of  a  person,  the  name  being  sufficient  to 
mark  the  legatee  or  other  object  of  the  legacy  with  certainty. 
The  rule,  then,  may  be  expressed  thus : — when  a  part  of  the 
description  is  sufficient  to  identify  the  object  or  person,  and 
part  of  the  description  is  unnecessary,  the  truth  or  falsehood  of 
this  superfluous  addition  is  not  material.  But  if  the  whole  of 
the  description  is  necessary  and  part  of  it  is  false,  the  legacy 
fails.    In  this  case  the  description  is  called  "  determination^ 

Illustrations, 

A  testator  had  two  slaves — Philonicus  a  baker,  and  Flaccus  a  fuller.  He  bequeathed 
to  his  wife  Flaccus  the  baker.  If  the  testator  is  proved  to  have  known  the  names  of 
the  slaves,  Flaccus  wiU  be  the  legacy  to  tlie  wife ;  but  if  not,  she  gets  PhilonicQi 
the  baker.     (D.  84,  5,  28.) 

"  I  bequeath  to  you  the  sum  Titius  owes  me. "  Titius  owes  nothing,  and  as  there 
IB  nothing  to  determine  the  sum  except  that  circumstance,  the  l^^acy  fails  on  account 
of  uncertainty  in  the  object     (D.  30,  76,  1.) 

"I  bequeath  to  you  10  auret,  the  sum  I  owe  to  Titius.**  The  testator  owes 
nothing.  This  is  a  valid  legacy  for  10  aurei,  because,  rejecting  the  second  clause^  there 
is  a  definite  legacy  in  the  first  clause.  The  recital  is  in  any  case  nugatory,  because  » 
testator  cannot  bequeath  a  sum  he  owes.     (D.  30,  75,  1.) 
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"  I  bequeath  to  you  the  ten  aurei  Titius  owes  me."  Here  the  langua^  of  descrip- 
tion is  manifestly  essential,  because  what  the  testator  means  to  bequeath  is  not  10 
aurei,  but  the  debt  of  Titius.  If  there  were  no  debt,  the  legacy  fails  ;  because  even 
if  Uiere  were  a  debt  the  heir  is  not  bound  to  pay  the  money,  but  only  to  transfer  his 
right  of  action  against  the  creditor.     (D.  30,  75,  2.) 

A  testator  bequeathed  all  his  lands,  extending  to  the  place  called  Galas,  on  the  borders 
of  Galatia,  under  the  charge  of  his  first  bailiff.  Part  of  the  land  under  this  bailiff 
adjoined  Cappadocia,  not  Galatia.  Held  that  the  erroneous  reference  to  the  boundary 
18  immaterial,  since  the  land  is  sufficiently  ascertained  by  the  description  that  it  is  under 
the  charge  of  a  particular  bailiff     (D.  32,  35,  1.) 

A  testator  bequeathed  the  two  polished  plates  he  had  bought  in  the  place  where 
image-yendors  are.  The  testator  bought  two  plates  as  described,  but  they  were  en- 
graved, not  polished.  He  made  his  will  only  three  days  before  his  death,  and  had 
bought  no  other  plates.  Held  that  the  description  **  polished "  is  inmiaterial,  since 
without  it  the  plates  can  be  identified.     (D.  32,  102,  1.) 

"Let  my  heir  give  to  Titius  what  is  due  me  by  the  will  of  Sempronius."  The 
testator  after  making  his  will  made  a  novation  of  the  debt,  so  that  it  was  no  longer 
due  by  the  will  of  Sempronius,  but  by  the  promise  of  the  heir  of  Sempronius.  The 
description  thus  became  inaccurate.  Nevertheless,  the  description  as  it  stood  was 
sufficient  to  identify  the  object  of  the  legacy,  which  was  accordingly  valid.  (D.  31, 
76,  3.) 

**  To  Pamphila  I  wish  to  be  given  400  aurei,  made  up  as  follows  :— So  much  from 
Julius  my  steward,  so  much  from  my  property  in  camp,  and  so  much  from  ca'ih  in 
possession.  **  The  testator  survived  many  years,  and  at  his  death  there  was  no  money 
answering  the  description  ^ven  in  the  legacy.  The  legacy  was  valid,  because  the 
description  was  merely  of  the  nature  of  an  instruction  to  the  heir,  showing  where  he 
oould  with  convenience  get  the  money.  Its  falsity  was  therefore  immaterial  (D. 
80,  96.) 

A  testator  and  his  brother  were  joint-owners  of  certain  property.  The  testator 
made  his  daughters  heirs,  and  saying  that  the  property  was  valued  at  2000  aurei, 
requested  them  to  accept  from  their  uncle  Lucretius  Pacatus  1000  aurei  for  their  share. 
The  testator  survived  several  years,  and  the  property  greatly  increased  in  value.  Were 
the  daughters  bound  by  the  statement  of  value  to  accept  1000  aurei  from  their  tmcle  ? 
It  was  held  that  they  were  entitled  to  their  half  of  the  property  according  to  its  true 
value  at  the  time  of  testator's  death,  as  the  fig^ures  mentioned  by  him  were  merely 
descriptive,  and  not  intended  to  restrict  the  bequest.     (D.  31,  89,  1.) 

Much  more  an  untrue  ground  (Jalsa  causa)  does  no  harm  to  a  legacy ;  as 
when  one  says, "  To  Titius,  because  in  my  absence  he  looked  after  my  busi- 
ness, I  g^ve  and  leave  Stichus  ; "  or,  "  To  Titius,  because  by  his  advocacy  I 
was  cleared  of  a  capital  charge,  I  give  and  leave  Stichus."  For  although 
Titius  never  managed  any  business  for  the  testator,  and  although  his  advo- 
cacy never  cleared  him,  yet  the  legacy  takes  effect.  If,  however,  the  ground 
were  put  forth  conditionally — in  this  way  for  instance,  "  To  Titius,  if  he  has 
looked  after  my  business,  I  give  and  leave  a  farm" — the  rule  of  law  is 
different.     (J.  2,  20,  31.) 

Causa  here  means  the  motive  assigned  by  a  testator  for  his 
liberality.  This  is  manifestly  less  necessary  for  the  determina- 
tion of  the  object  of  a  legacy  than  the  '' demonstratio''  and 
consequently  its  falsity  is  even  less  material.  A  causa  is  dis- 
tinguished from  a  condition  by  its  relating  to  some  past  or 
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present  act  or  event  which  the  testator  does  not  regard  as 
doubtful.  A  condition  relates  either  to  a  future  act  or  event 
or  to  a  past  act  or  event  of  which  the  testator  is  doubtfuL 

Ulustratians. 

A  testator  bequeathed  a  fann  to  his  wife  ;  for,  said  he,  it  was  on  her  aocount  I  got 
it  The  reason  stated  was  not  correct,  bat  the  legacy  is  good,  as  there  is  no  doabt  as 
to  the  object  of  it.     (D.  33,  4,  1,  8.) 

A  testator  appointed  his  two  sons  heirs,  and  gave  one  of  them  a  prelegacy  of  a 
farm,  saying  that  his  brother  had  obtained  an  advaooe  in  cash.  The  prelegacy  is 
good  even  if  no  advance  had  been  made.  (D.  35,  1,  17,  2.)  But  if  the  testator  had 
said  that  the  prelegacy  would  be  given  if  the  other  brother  had  had  the  advance,  then 
ihe  legacy  would  fail,  since  the  condition  failed.     (D.  35,  1,  17,  3.) 

**  I  wish  1000  solidi  to  be  g^iven  to  Elndo,  because  he  was  the  first  bom  after  hk 
mother  obtained  her  freedom.**  Endo  is  entitled  to  the  legacy,  although  unable  to 
prove  that  he  was  bom  after  his  mother's  manumission.     (D.  40,  4,  60. ) 

**  I  inform  my  heir  that  I  owe  Demetrius  my  unde  3  denaria,  and  that  Seleucus  my 
uncle  deposited  with  me  3  denaria,  and  I  desire  these  sums  to  be  forthwith  returned 
and  paid  to  them. "  The  legacy  is  void  if  the  sums  were  really  due,  because  a  legacy 
could  not  be  made  of  a  sum  due  to  a  creditor  ;  but  if  not,  the  sums  will  be  due  as 
legacies,  notwithstanding  the  error  in  the  recitals  {faUa  caum),     (D.  31,  88,  10.) 

But  if  the  person  charged  with  a  legacy  can  prove  that  the 
testator  would  not  have  left  the  legacy  but  for  his  erroneous 
belief,  then  he  can  defeat  the  legatee,  on  the  ground  that  his 
claim  is  against  good  conscience  {doli  exceptio),    (D.  35, 1,  72,  6.) 

lUuatrations. 

Pactumeius  Androsthenes  appointed  Pactumeia  Magna  his  heir,  and  subetitnted 
her  father  Pactumeius  Magnus  for  her.  The  father  was  killed,  and  the  rumour  was 
that  the  daughter  also  was  dead.  Thereupon  the  testator  made  a  new  will,  i4>pointing 
Kovius  Ruf  us  his  heir,  saying  that  he  did  so  because  he  could  not  have  the  heirs  whran 
he  wished.  {Quia  keredes  quos  volvi  habere  mihi  continere  non  pUui,  Kovius  Jtufu$ 
heres  etto. )  Paul  states  that  on  the  petition  of  Pactumeia,  the  mmour  of  whose  death 
was  false,  the  cause  was  tried,  and  resulted  in  her  obtaining  the  inheritance,  as  the 
recital  showed  such  to  have  been  the  testator's  intention.  She  was,  however,  liable 
for  the  legacies  contained  in  the  second  will,  just  as  if  she  had  been  named  heir 
therein.     (D.  28,  5,  92.) 

Titius  ap|K>inted  as  heirs  his  mother  and  Sempironius,  substituting  Cornelius  to 
both.  The  mother  died,  Sempronius  was  deported,  and  it  appeared,  therefore,  that 
Cornelius  would  be  sole  heir.  To  him  Titius  wrote  as  follows  : — **  Titius  to  Cornelius  his 
heir,  greeting.  I  request  you,  Cornelius, -since  my  brother's  share  has  devolved  oo 
you,  and  also  the  share  of  Sempronius,  once  my  curator,  now  suffering  deportation, 
and  you  are  heir-presumptive  of  all  my  property,  that  you  will  give  Gaius  Seius 
one-third  of  the  inheritance.**  Sempronius  was  pardoned,  and  along  with  C<Hiielius 
entered  on  the  inheritance.  This  trust  could  not  be  charged  to  him  by  impUcatian, 
but  Cornelius  was  bound  to  give  Gaius  Seius  one-sixth  of  the  inheritance.  The 
testator's  recital  was  trae  in  regard  to  one-half,  and  tumed  out  to  be  erroneous  in 
regard  to  the  other  half ;  and  under  the  circumstances  of  the  case  it  was  held  thai  his 
intention  was  best  carried  out  by  reducing  tbe  burden  of  the  trust  in  proportion  to  the 
benefit  derived  by  Cornelius  from  the  will.     (D.  86,  1,  76.) 
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"I  Older  to  be  restored  to  my  wife  Sempronia  by  my  hein  100  awrei  I  haye  bcwrowed 
from  her.*'  Sempronm  sued  on  the  alleged  loan,  but  failed  to  proye  it  It  was  held  that 
she  could  demand  the  money  as  a  legacy.  (D.  82,  93,  1.)  If,  howeyer,  the  testator 
said  she  had  sworn  to  return  ihe  money,  the  recital  would  be  sufficient  evidence  of 
the  loan.    (D.  32,  37,  5.) 

Modus. — This  term  may  be  considered  here  aloDg  with 
demonstration  determination  and  causa. 

When  a  provision  in  a  will  was  intended  to  impose  a  duty 
on  a  legatee  or  heir,  and  not  to  suspend  the  vesting  of  the 
legacy,  it  was  called  modus.  Security  for  its  performance  may 
be  demanded  from  the  legatee  by  the  heir  before  payment 
of  the  legacy.  (D.  35,  1,  40,  5;  D.  34,  3,  26;  D.  35,  1,  80; 
D.  32,  19.)  It  has  this  in  common  with  suspending  facts  or 
conditions,  that  if  illegal  it  was  regarded  as  not  written  (D.  35, 
1,  37),  or  the  testator's  wishes  might  be  carried  out  cy  prh. 

Illustration. 

A  testator  left  land  ta  a  dty,  out  of  the  rents  of  whidi  certain  games 
were  to  be  annually  celebrated  ia  his  memory.  The  games  prescribed  were  not 
permitted  by  law  in  that  place.  Modestinus  said  it  was  not  right  that  the  land  should 
go  to  the  heir,  for  whom  it  was  never  intended.  He  therefore  said  the  heirs  should 
•  meet  the  heads  of  the  city,  and  fix  on  a  scheme  by  which  the  memory  of  the  testator 
might  be  preserved  by  lawful  celebrations.     (D.  33,  2,  16.) 

When  a  legatee  fails  to  carry  out  the  whole  injunctions  of 
deceased,  he  must  resign  a  proportion  of  the  profits  to  the 
heirs  (D.  33,  2,  17)  ;  but  if  the  legatee  is  prevented  by  circum- 
stances out  of  his  power,  he  can  retain  the  legacy.  (D.  30,  92, 
1 ;  D.  31,  88,  3.) 

At  first  the  heir  was  the  only  person  that  could  require  a 
legatee  to  perform  a  modus;  but  Gordian  enacted  that  any  one 
interested  in  the  performance  of  the  duty  might  call  upon  the 
legatee  to  observe  the  terms  of  bequest.     (C.  6,  45,  2.) 

V.  In  certain  legacies  the  election  of  the  heir  or  legatee  is 
necessary  to  vest  the  legacy. 

1.  Legacy  of  choice  {Legatun^  optiotiis). 

A  legacy  at  a  man's  option — that  is,  where  the  testator  had  ordered  the 
l^atee  to  choose  from  among  his  slaves  or  other  property — involved  in  itself  a 
condition  ;  and  therefore  unless  the  l^atee  himself  made  the  choice  in  his 
lifetime,  he  did  not  transmit  the  legacy  to  his  heir.  But  under  our  constitu- 
tion this,  too,  has  been  remodelled  and  put  on  a  better  footing ;  and  full 
leave  has  been  given  the  legatee's  heir  to  choose,  although  the  legatee  has 
not  done  so  in  his  lifetime.  As  greater  diligence,  too,  has  been  used  in 
handling  the  matter,  this  addition  has  been  made  in  our  constitution : — 
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there  arc  several  legatees  to  whom  the  option  is  left,  and  they  differ  as  to 
the  choice  of  the  object,  or  if  one  legatee  has  several  heirs,  and  they  differ 
among  themselves  about  choosing,  and  one  desires  to  choose  one  object, 
another  another, — then,  that  the  legacy  may  not  be  lost  (the  rule  brought  in 
by  most  of  those  learned  in  the  law,  contrary  to  all  good  feeling),  fortune  is  to 
be  judge  of  the  choice,  and  the  case  is  to  be  finally  settled  by  lot,  so  that 
the  opinion  of  him  to  whom  the  lot  comes  is  to  prevail  in  the  choice. 
(J.  2,  20,  23.) 

In  the  constitution  referred  to,  Justinian  obeenres  that  the  person  that  has  the 
election  obtains  ihe  thing  chosen,  and  compensation  is  to  be  made  to  his  oo-legatees^  or 
in  the  case  of  the  heirs  of  a  single  legatee,  to  the  co-heirs,  of  the  value  of  their  share. 
In  ihe  case  of  slaves  Justinian  fixed  the  following  scale  of  maxim  nm  prices.     (C.  6, 

48,3,  pr.):~ 

Not  exceeding 

Slaves,  male  or  female,  under  10  years  of  age,  10  toUdL 

„                „                above            „                unskilled  labourers,  20  „ 

skilled            „  80  „ 

„                  „                 „                notaries,  50  „ 

tf  n  tf  doctors  and  midwives,  60  „ 

eunuchs             under            „  80  „ 

nude  or  female,  above            „                xmskilled  labourers,  50  „ 

»                „                skilled            „  70  „ 

If  the  choice  were  left  to  a  third  person,  and  for  any  rea^n  that  person  failed  or 
refused  to  make  a  choice  within  a  year,  the  legatee  himself  was  allowed  by  Justinian 
an  option.  He  was  not,  however,  to  choose  the  best,  but  must  content  himself  with  a 
medium  specimen  of  the  kind  from  which  he  is  allowed  a  choice.     (C.  6,  48,  8,  1.) 

When  a  choice  was  allowed  of  slaves  without  specifying  the  number,  Antoninus 
Pius  in  a  rescript  states  that  the  legatee  might  take  three.     (D.  38,  6,  1.) 

An  election  once  made  cannot  be  altered  (D.  30,  5,  pr.),  unless  some  of  the  things 
have  been  concealed  from  the  legatee,  in  which  case  he  has  another  choice.  (D. 
33,  5,  4.) 

A  right  of  selection  implied  a  right  to  inspect  prior  to  making  the  choice  ;  as,  c^.^ 
to  taste  wine.     (D.  83,  6,  2,  1.) 

The  time  within  which  ihe  choice  must  be  made,  if  not  named  by  the  testator, 
might  be  fixed  by  the  Praetor ;  but  even  after  the  time  had  elapsed,  the  l^atee 
could  make  his  choice  if  the  heir  had  not  sold  the  things  in  question.     (D.  83,  5,  6. ) 

2.  Alternative  legacy. 

Such  a  legacy  as  this  takes  effect: — "  Let  my  heir  be  condemned  to  repair 
such  a  one's  house,'*  or  "to  free  such  a  one  from  debt."    (J.  2,  20,  21.) 

"  I  give  and  bequeath  Stichus  to  Titius  if  he  does  not  choose  Pamphilas.'*  **  I 
bequeath  Stichus  or  Pamphilus  to  Utius,  whichever  he  pleases."  This  is  a  single 
legacy  with  a  choice  to  the  legatee,  unless  the  choice  is  expressly  given  to  the  heirs 
of  the  tesUtor.     (D.  88,  6,  9.) 

**  I  bequeath  10  avrei  to  Semjaonius ;  or  if  he  do  not  take  them,  to  Stk^ms.** 
In  this  case  there  are  two  legacies,  the  second  of  which  is  conditional  upon  the  refusal 
of  the  first     (D.  81,  8,  1.) 

3.  Legacy  of  a  thing  in  general  terms. 

If  a  slave  or  other  property  is  left  in  general  terms,  the  choice  lies  with 
the  legatee,  unless  the  tesUtor  has  said  otherwise.    (J,  2,  20,  22.) 
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"Wlien  the  choice  was  with  the  heir,  he  must  give  a  slave  of  whom  the  legatee 
coald  retain  the  possessioii  {tU  turn  habere  liceat),  and  therefore  one  that  was  not  liable 
as  noxa  ;  but  the  slave  need  not  be  healthy.  (D.  30,  45,  1.)  Also  the  heir  must  not 
give  a  slave  that  steals ;  he  must  select  a  slave  in  good  faith.     (D.  80, 110.) 

VI.  When  it  is  uncertain  whether  the  legatee  or  the  testator 
died  first. 

In  cases  of  apparently  simultaneous  death  of  two  or  more 
people,  as  by  shipwreck,  fire,  or  in  battle,  it  often  was  material, 
in  determining  the  devolution  of  an  inheritance  or  the  fate  of  a 
legacy,  to  ascertain  which  died  first.  The  same  rules  apply  both 
to  inheritance  and  legacy. 

The  rule,  subject  to  exceptioi^  presently  to  be  stated,  was, 
that  when  there  was  no  evidence  to  show  which  of  two  or  more 
persons  died  first,  the  law  would  not  presume  that  one  died 
before  the  other.  (D.  34,  5,  18.)  This  rule  operated,  there- 
fore, in  favour  of  the  person  in  possession,  or  the  person  that 
did  not  require  to  invoke  the  aid  of  the  law. 

Illustrations. 

A  gift  (which  was  Valid  unless  revoked  in  his  lifetime)  was  made  by  a  husband  to 
his  wife.  Both  husband  and  Wife  perished  together.  It  was  held  that  the  gift 
was  valid,  because  the  donor  did  not  survive  to  reclaim  the  gift.     (D.  34,  5,  8. ) 

A  mother  stipulated  with  her  son-in-law  for  the'  return  of  her  daughter's  dowry  to 
her,  if  the  daughter  died  before  the  death  or  divorce  of  her  husband.  The  mother 
and  daughter  perished  together.  The  mother's  heir  could  nol^  recover  the  dowry, 
because  there  was  no  evidence  that  the  mother  survived  the  daughter ;  and  according 
to  the  law,  if  she  died  before  the  daughter,  her  heirs  had  no  claim  to  the  dowry. 
(D.  34,  6,  16.) 

A  husband  bequeathed  her  dowry  to  his  wife,  and  both  perished  together.  If  the 
wife  survived  the  husband  for  a  moment,  her  heirs  could  recover  the  legacy ;  but  in 
the  absence  of  proof  of  that  fact,  the  heirs  of  the  husband  could  not  be  sued  for  the 
dowry.     (D.  34,  6,  17.) 

Exceptions, — The  exceptions  to  the  above  rule  are  dictated 
by  a  desire  to  prefer  certain  claimants  to  others.- 

1.  When  a  child  above  the  age  of  puberty  perished  along 
with  a  parent,  and  there  was  no  evidence  to  show  which  sur- 
vived, it  was  presumed  that  the  child  survived  the  parent. 
(D.  34,  5,  22.)  When  a  father  .and  son  were  killed  in 
battle,  the  rival  claimants  for  the  father's  property  were  the 
mother  as  heir  to  the  son,  and  the  agnatic  collaterals  as  heirs  to 
the  father.  K  now  the  son  survived  the  father,  he  became 
his  father's  heir  (without  the  necessity  of  any  acceptuDce), 
and  the  mother  succeeded  to  both.  On  the  contrary,  if  the 
fiather  survived,  the  property  went  away  from  his  M'ife  to  his 
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agnatic  kinsmen.  To  avoid  a  result  at  variance  with  popular 
feeling,  the  son  was  presumed  to  survive  the  father.  (D.  34, 
5,  9,  1.)  That  this  is  the  true  reason  of  the  rule,  and  not  any 
abstract  idea  of  the  probability  of  a  son  being  stronger  and 
surviving,  is  evident  from  another  case.  When  the  father  was 
a  freed  man,  and  the  patron,  therefore,  was  entitled  to  succeed 
him,  the  presumption  was  reversed,  and  it  was  held  that  the 
father  survived  the  son  in  order  that  the  rights  of  the  patron 
might  be  secured.     (D.  34,  5,  9,  2.) 

2.  When  a  child  under  the  age  of  puberty  perishes  along 
with  a  parent,  the  child  is  presumed  to  die  first.  (D.  34, 
5,  23.) 

Illustration* 

It  was  agreed  between  a  father-in-law  and  a  son-in-law,  that  if  the  daughter  died 
leaving  a  child  a  year  old,  the  son-in-law  should  retain  the  dowry  ;  but  if  the  son  died 
first,  the  husband  should  retain  only  a  portion  of  the  dowry.  The  mother  and  sen 
perished  in  a  shipwreck.  Held  that  the  father  should  retain  only  the  part  of  the 
dowry  as  agreed  upon.     (D.  23,  i,  26.) 

3.  A  person  is  burdened  with  a  trust  if  he  dies  leaving  no 
children  surviving  him.  Both  he  and  his  only  son  perished 
together.  It  was  presumed  that  the  son  died  first,  and  thereby 
the  trust  took  effect.  This  is  a  presumption  in  favour  of  a 
trust.     (D.  36,  1,  17,  7.) 

4.  A  female  slave  was  to  get  her  freedom  if  her  first  child 
was  a  son.  She  had  twins — a  boy  and  a  girl.  If  there  was  no 
evidence  to  show  which  was  bom  first,  it  was  presumed  to  be 
the  boy,  in  order  that  the  mother  may  get  her  freedom  and  the 
daughter  be  freeborn.     (D.  34,  5,  11.) 

(b.)  Modality  of  Legacies. 

Placje  of  Performance. — ^When  a  thing  is  bequeathed,  it  is 
to  be  given  to  the  legatee  where  it  is  found  at  the  testator  s 
death,  or  where  it  is  afterwards  removed  in  good  faith  by  the 
heir.  (D.  30,  47,  pr.)  Hence  if  a  slave  runs  away  before  the 
testator's  death,  the  cost  of  pursuit  falls  on  the  legatee  (D.  30, 
108) ;  but  if  after  the  testator's  death,  on  the  heir.  (D.  31,  8 ; 
D.  30,  39.) 

If  the  testator  expressly  adds  a  place  where  the  legacy  is  to 
be  given,  his  injunctions  must  be  observed.  (D.  30,  47,  pr.) 
This  intention  may  be  gathered  from  the  nature  of  the  legacy, 
as  when  a  testator  bequeaths  grain  warrants  (tesserae  frumem- 
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tariae)  to  his  freedmen  for  their  maintenance.  These  were 
orders  for  the  delivery  of  so  much  grain  from  the  national 
granaries,  and  could  be  bought  and  used  only  in  Rome.  It  was 
held  that  although  the  greater  part  of  the  testator's  property 
was  in  the  provinces,  his  heir  must  deliver  these  warrants  in 
Home.    (D.  5,  1,  52,  1.) 

Time  op  Performance. — If  no  time  is  fixed  by  the  testator, 
and  the  legacy  is  .unconditional,  the  legacy  may  be  demanded 
as  soon  as  the  heir  enters  upon  the  inheritance  (D.  31,  32)  ;  but 
if  the  heir  does  not  dispute  the  legacy,  he  must  be  allowed  a 
moderate  time  for  payment  before  an  action  can  be  brought 
against  him.  In  case  of  dispute,  the  length  of  delay  to  be 
granted  was  determined  by  the  Praetor.  (D.  30,  71,  2.)  The 
legatees  are  not  bound  to  wait  for  the  result  of  a  trial  in  which 
the  genuineness  of  the  will  is  attacked,  but  they  must  give 
security  to  restore  the  property  in  the  event  of  the  accusation 
proving  well  founded.     (C.  6,  37,  9.) 

A  testator  may,  however,  give  the  heir  a  specified  time  for 
performing,  which  was  done  by  a  clausula  prorogationis.  This 
clause  was  not  applied  to  specific  gifts,  but  to  legacies  of  res 
fungihiles} 

The  instalments  must  be  equal  (D.  33,  1,  3,  pr.),  unless  the 
testator  has  otherwise  determined.     (D.  33,  1,  3,  2.) 

Postponed  and  Conditional  Legacies  {Dies,  Conditio). 

The  testator  may  name  a  day  on  which  the  legatee  is  to  be 
paid. 

As  has  been  already  explained  (p.  407),  a  distinction  was 
made  in  the  Roman  Law  between  the  time  when  a  right  vests 
and  the  time  when  its  performance  may  be  required.  The 
former  was  expressed  by  the  phrase  dies  cedity  the  latter  by  the 
phrase  dies  venit, 

(1.)  After  the  vesting  (dies  cedit),  payment  may  be  made  of 
the  legacy,  although  it  cannot  be  demanded  until  the  day 
named  (dies  venit).  But  if  the  right  has  not  vested  (dies  non 
cedit),  payment,  if  made,  can  be  recovered  as  the  discharge  of 
i^hat  is  no  debt.  (D.  12,  6,  16,  pr.)  This  distinction  is  equally 
true,  both  for  contract  and  for  legacy.     (D.  35,  1,  49  ;•  D.  35,  1, 

1,1.) 

>  Qua$  pecuniaa  fegavi,  quibtu  dies  adpo$Uui  non  etty  eaa  hens  meus  anntui  bima  trima 
die  date     (D.  30,  80,  pr.) 
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nbistrationa. 

Titdus  was  charged  to  give  certain  property  to  his  nephews,  subject  to  a  condition. 
These  nephews  were  under  the  poteUat  of  their  father.  Titius  could  not  get  a  valid 
discharge  until  the  condition  was  fulfilled ;  for  it  might  happen  that  before  the 
condition  was  fulfilled,  the  nephews  might  be  sui  juris,  and  so  acquire  for  Uieir  own 
benefit,  and  not  for  their  father.  Again,  some  of  them  might  die,  and  the  shares  of 
the  survivors  be  thereby  augmented.  Titius  was  therefore  not  allowed,  by  anticipatiog 
payment^  to  vary  the  rights  of  the  parties.     (D.  30,  114,  11.) 

A  wife  made  her  husband  her  heir,  and  Appia  his  substitute.  She  charged  him  to 
give  the  whole  to  Appia  on  his  death  ;  or  if  Appia  died  before  him,  to  Valerian,  her 
nephew.  The  husband  might  give  Appia  the  property  in  lus  lifetime,  but  if  be 
survived  Appia,  he  must  answer  for  the  whole  of  it  to  Valerian.    (D.  32,  41,  12.) 

(2.)  K  the  legatee  dies  after  the  vesting  {dies  cedit),  but 
before  tbe  day  of  demand,  his  heir  is  entitled  to  the  legacy ; 
but  if  the  legatee  dies  before  the  vesting  of  the  legacy,  his  heir 
takes  nothing.  This  point  makes  a  cardinal  difference  between 
contract  and  legacy.  After  a  contract  had  been  made,  although 
the  creditor  died  before  the  day  of  vesting  {dies  non  cedit)y  his 
rights  passed  to  his  heur.  (D.  36,  2,  5,  pr. ;  D.  36,  2,  3.)  The 
reason  for  this  difference  is  given  as  follows: — A  person  in 
making  a  contract  is  understood  to  act  with  a  view  to  the 
benefit  of  his  heir  as  well  as  of  himself.  But  a  testator  dis- 
tributes' his  property  with  regard  to  the  favour  in  which  the 
legatees  stand  with  him.  It  is  for  them  his  bounty  is  intended. 
Their  heirs  are  necessarily  unknown  to  him,  for  if  the  legatee 
dies  leaving  a  will,  one  set  of  persons  may  succeed ;  and  if  he  dies 
intestate,  quite  a  different  set.  There  can  therefore  be  no 
general  presumption  that  a  testator  intends  his  bounty  for 
those  unknown  persons,  the  heirs  of  his  legatee  ;  and  it  is  more 
reasonable  to  suppose  that  if  the  legatee  dies  before  the  vesting 
of  the  legacy,  the  testator  would  desire  his  portion  to  go  to 
the  co-legatees,  also  objects  of  his  bounty,  rather  than  to  the 
heirs  of  the  legatee. 

After  a  legacy  vests,  it  is  simply  property,  and  as  such 
descends  to  the  heirs  of  the  legatee. 

(1.)  When  the  legacy  is  imconditional  {legatum  purum)^  and 
no  day  is  fixed  for  performance,  the  right  of  the  legatee  vests 
{dies  cedit)  at  the  moment  of  testators  death.  ,  (C.  6,  51,  1,  1.) 
Performance,  however,  cannot  be  demanded  {dies  non  venit)  until 
the  heir  inters  on  the  inheritance. 

If  the  legacy  is  conditional,  but  the  condition  is  illegal,  the 
right  of  the  legatee  also  vests  at  the  time  of  testator's  death. 
(D.  36,  2,  5,  3;  D.  36,  2,  5,  4.) 
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Exception.  -When  a  nsufract  is  bequeathed,  it  does  not  vest  {dies  non  cedit)  until 
the  heir  enters.  (D.  86,  2,  2.)  The  reason  is,  that  as  a  usufmct  expires  with  the  life 
of  the  legatee,  nothing  is  to  be  gained  by  throwing  back  the  day  of  yetting  to  the  time 
of  testator's  death.  (D.  36,  2,  3.)  The  sole  purpose  of  making  the  day  of  vesting 
retroactive,  since  nothing  can  be  claimed  until  the  heir  enters,  is,  that  in  the  event  of 
the  legatee  dying  between  the  death  of  testator  and  the  entry  of  the  heir,  he  may 
transmit  his  own  rights  to  his  heir.  Perhaps  a  better  reason  is  that  a  usufruct  can 
hardly  be  said  to  vest  until  the  right  to  actual  enjoyment  accrues.  Hence  it  appears 
that  imtil  the  day  of  demand  (die$  venit)  the  right  of  the  usufructuary  does  not  vest 
(dies  non  eedU),     (D.  7,  3,  1,  2.) 

(2.)  When  a  legacy  is  unconditional,  and  a  day  (dies)  is  fixed 
by  testator,  the  legacy  vests  (dies  cedit)  at  the  testator's  death, 
but  the  demand  must  be  put  off  until  the  day  named  (dies  venit). 
The  day  may  be  remote,  as  100  months ;  but  if  it  is  certain,  the 
legacy  vests  at  once  on  the  death  of  the  testator.  (D.  36,  2, 
21 ;  D.  36,  2,  5,  1.) 

(3.)  When  the  legacy  is  conditional  it  does  not  vest,  and  so 
is  not  transmitted  to  the  heirs  of  the  legatee  until  the  condition 
is  fulfilled.  (D.  36,  2,  5,  2.)  When  that  happens,  performance 
may  generally  be  demanded;  that  is,  on  the  performance  of 
the  condition  at  once  dies  cedit  and  dies  venit.     (D.  35,  1,  41.) 

CONDITIGNS. 

I.  What  is  a  condition  ?  (conditio). 

A  condition  has  two  marks — futurity  and  uncertainty.  It 
suspends  the  operation  of  an  investitive  fact  until  a  future 
and  uncertain  event  has  or  has  not  happened. 

1.  Condition  is  distinguished  from  dies.  Both  relate  to  a 
future  event;  but  dies  relates  to  a  certain,  condition  to  an 
Tin  certain  event.  The  certainty  of  an  event  may,  however, 
mean  one  of  two  things ;  either  that  the  event  is  certain,  as 
the  death  of  Titius,  but  the  time  uncertain,  or  the  event  itself 
is  uncertain,  as  that  Titius,  aged  two  years,  will  reach  puberty. 
In  the  law  of  contract  there  is  no  condition,  unless  the  event 
itself  is  uncertain.  Thus  a  promise  to  give  on  his  death  by  a 
debtor,  is  not  a  conditional  promise ;  the  dies  is  future,  but  it 
-will  certainly  happen,  although  it  is  uncertain  when.  In  this 
case,  then,  dies  cedit  when  the  contract  is  made,  dies  non  venit 
until  the  death  of  the  promiser.     (D.  12,  6,  17.) 

In  the  law  of  wills  and  legacies  an  exception  occurs.  If  the 
event  is  the  death  of  the  legatee,  it  is  held  not  to  be  an  incertus 
disB^  but  a  conditio.     (D.  35,  I,  75,  pr.) 

"  Let  my  heir,  when  Titius  is  dying,  give  him  100  aureiJ*   This 
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is  unconditional,  as  in  the  c€we  of  contract.     (D.  35,  1,  79,  pr. ; 
D.  36,  2,  4,  1.)  • 

"  Let  my  heir,  when  dying,  give  Titius  100  awm."  This  is 
a  conditional  legacy,  in  opposition  to  the  case  of  contract 
(D.  35,  1,  1,2;  D.  36,  2,  4,  pr.) 

The  purpose  of  this  illogical  distinction  is  to  preyent  the  possibility  of  an  h^  of  a 
legatee  taking  when  the  legacy  has  never  vested  in  the  legatee.  This  appears  hj  a 
consideration  of  the  two  cases. 

When  the  death  of  the  legatee  is  the  event  upon  which  the  legacy  is  payable,  it  is 
considered  to  vest  in  the  legatee  with  his  last  breath.  By  this  momentary  vesting  hii 
rights  pass  to  his  heirs  in  the  ordinary  way  of  devolution.  His  heirs  take  from  hhn, 
not  from  the  testator. 

When  the  death  of  the  heir  was  the  event  upon  which  the  legacy  depended,  tike 
legatee  might  die  before  the  heir  ;  and  thus,  when  the  event  occurred,  no  legatee  be  ia 
existence  to  whom  payment  could  be  made.  Xn  such  a  case  by  no  poosibili^  coiold  the 
legatee  be  entitled ;  and  thus  his  heirs  would  take  directly  from  the  testator.  It  was 
considered,  however,  that  the  testator  never  meant  to  extend  his  liberality  to  tlie  ban 
of  the  legatee.  (D.  35,  1,  79,  1.)  But  although  for  this  purpose  the  death  of  the  hen- 
was  held  to  be  a  condition,  still,  contrary  to  the  rule  governing  oonditions,  if  the  heir 
chose  to  pay  the  legacy  in  his  lifetime,  repayment  of  it  could  not  be  demanded 
although  the  legatee  died  before  him.     (C.  6,  42,  12  ;  D.  82,  41,  12.) 

Illustrations, 

Titia  appointed  her  son,  who  had  children,  as  heir  on  trust  to  sorrender  the  wfaok  of 
her  property  to  his  sons  or  their  children,  an  demand  {quum  ipti  petistaU),  The 
demand  is  not  a  condition  of  the  vesting,  but  simply  fixes  the  time  {dies)  when  the 
trust  must  be  performed.     (D.  35,  1,  85.) 

Seius  Satuminus  left  Valerius  Maximus  his  heir  on  trust  to  give  the  inheritasoe  to 
his  son  Seius  Oceanus  on  hit  attaimng-  hit  sixteenth  y&ur.  Before  reaching  that  i^ 
Oceanus  died.  Mallius  Seneca,  unde  of  Oceanus,  claimed  the  inheritance  of  Sat«r> 
ninus  as  next  of  kin  to  Oceanus.  Maximus  resisted  the  claim  on  the  ground  that 
Oceanus  having  died  before  the  vesting  of  the  legacy,  it  did  not  pass  to  his  hein,  and 
that  he  was  therefore  entitled  to  hold  the  property  discharged  from  the  trust.  It  was 
held  that  the  clause, "  on  attaining  his  sixteenth  year,*'  was  not  a  condition,  bat  menly 
specified  the  time  for  performance.  This  judgment  rested  on  the  view  that  in  delaying 
the  trust  for  his  son  until  he  reached  sixteen,  Saturninus  consulted  his  int^vat,  and  not 
the  benefit  of  Maximus,  and  that  he  had  no  intention  to  make  the  rights  of  hk  soa 
depend  on  the  hazard  of  his  sixteenth  year.  Mallius,  therefore,  got  the  property. 
(D.  36,  1,  46.) 

A  testator  bequeathed  10  aurei  to  his  daughter  M&a  Severina  on  her  *«^^hig  her 
legal  majority.  She  died  before  reaching  majority,  but  after  the  testator.  Her  hein 
are  entitled  to  the  legacy  after  the  lapse  of  the  time  that  would  have  brought  her,  if 
she  had  lived,  to  her  majority  ;  u  e,  when  she  had  completed  her  twenty -five  ymxK 
(C.  6,  35,  6.) 

A  testator  left  100  aurei  to  Titius,  adding,  '*Let  my  heir  give  him  the  mtmej 
bequeathed  if  my  mother  dies."  The  use  of  the  present  tense  would  seem  to  thorn 
that  the  legacy  was  imconditional,  and  that  the  death  of  the  mother  simply  fixed  the 
time  for  performance.  Ofilius,  taking  that  view,  said  the  heirs  of  the  legatee  were 
entitled  idthough  Titius  died  before  the  mother,  but  after  the  testator.  Labeo  aaJ 
Javolenus,  however,  said  it  was  a  condition  ;  it  was  so  in  terms,  and  there  waa  mo 
sufildent  reason  to  believe  that  the  testator  meant  anything  else.     (D.  85,  1,  40,  i.) 
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"  When  Titius  is  thirty  yean  old,  let  Stichus  be  free,  and  let  my  heir  give  him  a 
farm."  Titius  died  before  thirty.  The  legacy  is  conditional,  but  to  favour  liberty 
it  was  construed  as  unconditional ;  the  arrival  of  Titius  at  thirty  years  merely  fixing 
a  time  during  which  the  gift  of  freedom  was  to  be  postponed.  (D.  40,  4,  16; 
D.  40,  7,  19.) 

A  testator  desired  his  heirs  to  manumit  Stichus,  and  charged  Seius,  if  Stichus  con- 
tinued to  live  with  him,  to  supply  Stichus  with  food  and  raiment ;  and  also  when  he 
(Seius)  reached  his  twenty-fifth  year,  to  buy  a  commission  {miliiia)  for  him.  Seius 
died  before  reaching  twenty-five.  It  was  held  that  the  heirs  of  Seius  must  buy  the 
commission  after  the  time  that  would  allow  Seius  to  reach  twenty-five.  (D.  84,  1, 
18,  12.) 

2.  Conditio  is  distinguished  from  Modus. 

Modus  is  when  a  duty  is  imposed  on  a  legatee  by  a  testator 
to  do  something  after  the  legacy  vests — as  to  build  a  tomb,  or 
to  execute  a  pubUc  work,  or  to  give  up  part  of  the  legacy  to 
another.  (D.  35,  1,  17,  4.)  A  condition  is  an  essential  pre- 
liminary to  the  vesting  of  a  legacy. 

Illustrations. 

A  testator  gave  liberty  to  his  slaves  Saccns,  Eutychia,  and  Hirene,  on  condition 
that  they  should  every  alternate  month  bum  a  lamp  in  his  tomb,  and  make  a  sacrifice 
for  the  dead.  This  is  not  a  condition,  but  a  duty  imposed  on  the  slaves  on  attaining 
their  freedom,  which  the  judge  can  compel  them  to  perform.     (D.  40,  4,  44.) 

"  Let  Pamphilus  be  free,  provided  that  (tto  tU)  he  render  his  accounts  to  my  children." 
Julian  said  that  the  meaning  of  the  testator  was  clear.  He  did  not  intend  that  the 
accounts  should  be  rendered  satisfactorily  before  Pamphilus  got  his  liberty,  but  that 
he  should  be  manumitted,  and  compelled  to  give  an  acooimt  to  his  sons.  (D.  40,  4, 
17,  1.) 

"  Let  my  heir  give  to  Maevius  whatever  sum  he  receives  from  Titius."  By  this 
legacy  the  right  of  Maevius  is  not  dependent  on  the  actual  recovery  of  the  sum  by 
Titius  ;  the  testator  meant  to  impose  a  duty  on  the  heir,  not  to  make  the  legacy  oon- 
ditional ;  and  therefore  Maevius  can,  upon  the  entry  of  the  heir,  compel  him  to  transfer 
his  right  of  action  against  Titius.     (D.  81,  60,  2. ) 

3.   Conditio  Extrinsecus, 

When  a  legacy  depends  on  some  event  determined  by  the 
law — as  the  aditio  hereditatis  (D.  36,  2,  7,  pr.) — or  incidentally 
prescribed  by  the  testator,  that  event  does  not  make  a  con- 
dition, but  simply  delays  the  demand  of  the  legacy.  (D.  35,  1, 
99.)  If  before  such  event  happens  the  legatee  dies,  his  heirs 
are  entitled  to  the  legacy  if  the  event  subsequently  happens. 
(D.  36,  2,  6,  1.) 

Illustrations. 

**  Let  Titius  be  heir.  If  Utius  enters  on  my  inheritance,  let  him  give  10  aurei  to 
Maevius.*'  Suppose  Maevius  dies  before  the  entey  of  the  heir,  and  the  legacy  is 
interpreted  as  conditional,  the  heirs  of  Maevius  would  not  be  entitled.  But  although 
the  testator  in  express  terms  made  Uie  legacy  depend  on  the  entry  of  Titius,  it  was 
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not  oonsidered  as  a  condition,  because  every  legacy  had  to  await  the  entiy  of  the  heir, 
and  therefore  the  heirs  of  Maevius  are  entitled.     (D.  36,  2,  22,  1.) 

Titius  bequeaths  to  Gaius  a  farm,  part  of  his  wife*s  dowry,  and  a  sum  of  nooney  in 
lieu  of  it  to  his  wife.  Before  the  wife  made  her  election,  Gaius  died.  Were  his  heirs 
entitled  ?  If  the  wife  elected  to  take  the  farm,  neither  Gaius  nor  his  heirs  could  get 
it ;  and  so,  in  point  of  fact,  the  acceptance  of  the  pecuniary  legacy  was  a  condition 
without  which  Gaius  was  not  entitled  to  the  farm.  If  it  were  a  condition,  the  heixs 
of  Gaius  could  not  claim  the  farm,  because  Gains  died  before  acceptance,  and  there- 
fore before  the  condition  was  fulfilled.  It  was  held,  however,  that  the  testator  did 
not  mean  the  legacy  to  stand  or  fall  by  that  event,  and  that  his  intentions  are  most 
effectually  carried  out  by  construing  the  legacy  as  simply  delayed  nntil  the  wife  makes 
her  election.     (D.  36,  2,  6,  1.) 

II.  Fulfilment  or  Failure  of  Conditions. 

A  condition  may  be  an  event  independent  of  the  will  of  the 
legatee,  or  it  may  be  an  act  or  forbearance  required  of  him. 
When  the  condition  is  an  event  independent  of  the  will  of  the 
legatee,  cases  of  difficulty  seldom  arise ;  but  if  the  condition  is 
an  act  or  forbearance  of  the  legatee,  many  questions  arise  as  to 
the  suflSciency  of  performance. 

(a.)  First  case  :  Performance  of  Acts  by  Legatee. 

1.  By  whom  a  conditional  act  may  be  performed. 

If  the  condition  were  that  the  legatee  should  render  a  per- 
sonal service,  he  alone  could  satisfy  the  condition ;  but  when  it 
was  the  payment  of  money,  any  one  could  pay  it  on  behalf  of 
the  legatee,  and  so  fulfil  the  condition.     (D.  40,  7,  39,  5.) 

When  the  condition  was  that  something  should  be  done  by 
two  or  more  legatees,  could  one  do  the  whole ;  and  if  he  did, 
did  he  acquire  all  the  rights  ?  It  depends  on  whether  the  per- 
formance can  be  divided  or  not. 

Illustratiofis, 

The  same  thing  is  bequeathed  to  two  persons  if  they  give  the  heir  10  aurei.  One 
of  them  by  giving  50  gets  the  half;  and  if  the  other  does  not  give  50,  can  get  the  other 
half  by  paying  an  additional  50.     (D.  35,  1,  54,  1 .) 

If  Stichus  and  Pamphilus  give  10  aurei  they  shall  be  free.  Either  by  paying  5 
avrei  gets  his  freedom,  and  if  the  whole  is  paid  both  are  free.     (D.  40,  4,  11,  1.) 

Freedom  is  bequeathed  to  two  slaves  if  they  render  proper  accounts  [si  ratumet 
reddiderirU).  If  their  aocotmte  are  separate,  each  gets  his  freedom  by  proving  his 
accounts  and  paying  the  balance  he  owes  ;  but  if  the  accounts  are  mixed,  neither  gets 
his  liberty  until  the  accounts  of  both  are  made  up,  and  the  balance  due  by  both  paid. 
(D.  40,  4,  13,  2  ;  D.  40,  7,  13,  2.) 

Freedom  is  given  to  two  slaves  on  condition  that  they  build  a  house  or  put  np 
a  statue.  If  one  does  the  whole,  he  gets  his  freedom  and  the  other  remains  a  sUve  ; 
if  both  join  in  the  work,  both  are  free.     (D.  40,  4,  13,  pr.  j  D.  35,  1,  112  pr.) 

2.  To  whom  the  act  may  be  performed. 

The  rule  in  this  case  was  stringent.  If  anything  was  required 
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to  be  done  or  given  to  a  person  specified  by  the  testator,  it 
could  not  bo  done  or  given  to  any  other  person,  not  even  to 
the  heir  of  the  person  specified.  To  this  rule  there  were  two 
limitations ;  (1)  if  the  legatee  could  prove  that  the  testator 
meant  to  give  him  greater  latitude  (D.  40,  7,  20,  4) ;  and  (2)  in 
bequests  of  freedom.  (D.  35,  1,  51,  1,)  If  money  was  to  be 
given  to  the  heir,  and  the  heir  died,  the  slave  could  obtain  his 
freedom  by  giving  the  money  to  the  heir's  heir ;  or  if  there  were 
no  such  heir,  then  without  giving  anything  at  all.  (D.  35,  1, 
94,  1.)  If  the  money  was  to  be  given  to  a  person  other  than 
the  heir,  and  that  person  died,  the  slave  got  his  freedom  with- 
out paying  anything.     (D.  35,  1,  94.) 

If  the  legatee  must  give  money  to  two  persons,  he  cannot 
divide  the  payment, 

Jllustrations. 

A  farm  is  left  to  a  le^tee  on  condition  of  hia  paying  1 0  aurei  to  two  heirs,  fiy 
paying  5  to  one  heir,  the  legatee  takes  nothing;  if  one  of  the  heirs  refuses  to 
accept  5,  the  legatee  can  pay  the  full  ten  to  the  other  and  get  the  fann.  (D.  35, 
1,  23.) 

"Likewise  if  Titius  pays  Symphorus  and  Januarius  100  awei,  I  bequeath  a  farm 
to  him. "  Symphorus  dies.  In  strictness  the  legacy  would  be  void  because  of  the 
imx>os8ibility  of  satisfying  the  condition  ;  but  this  was  considered  to  be  inconsistent 
with  the  testator's  wishes,  and  it  was  held  that  by  paying  half  (t.  e,  50)  to 
Januarius,  Titius  cotdd  recover  half  the  farm.     (D.  85,  1, 112,  1.) 

3.  In  certain  cases,  where  it  is  impossible  to  comply  exactly 
with  the  terms  of  the  condition,  a  partial  compliance  or  non- 
compliance is  accepted  as  sufficient. 

l^  When  the  legatee  is  prevented  doing  what  he  is  asked 
by  the  person  to  whom  he  is  asked,  to  do  it,  the  condition  is 
regarded  as  fulfilled.  (D.  35,  1,  81,  1.)  The  same  rule  obtains 
in  stipulations,  when  the  stipulator  prevents  the  promiser 
fulfilling  a  condition.     (D.  35,  1,  24.) 

Illustrations, 

A  slave  is  bequeathed  his  freedom  if  he  goes  to  Capua.  The  heir  prohibited  the 
slave  from  going.    The  slave  was  at  once  thereby  made  free.     (D.  40,  7,  3,  3.) 

A  slave  is  bequeathed  his  freedom  if  he  gives  10  aurei  to  Titius.  Titius  refuses 
the  money.    The  slave  is  free.    (D.  28.  7,  3.) 

Maevia  appointed  her  grandson  Publius  Maevius  heir.  He  was  above  the  age  of 
puberty.  By  her  will  she  bequeathed  an  annuity  of  10  aurei  to  Lucius  Titius  if  he 
undertook  the  management  of  the  property  of  her  grandson,  the  heir.  After  a 
time  Maevius  refused  to  allow  Titius  to  manage  his  property.  If  he  was  not  compelled 
to  this  course  by  the  misconduct  of  Titius,  he  must  continue  to  pay  Titius  his  annuity. 
(D.  83,  1,  13.) 

3  B 
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SUyee  got  their  freedom  and  a  bequest  of  aliment  bo  long  as  they  dwelt  with  the 
heir.  For  a  time  they  did  so,  but  were  driven  away  by  his  cruelty.  They  were  etSi 
entitled  to  ailment.     (D.  34,  1,  13,  2.) 

An  heir  was  charged  to  manumit  Stichus,  Dama,  and  Pamphilus  after  payment  of 
testator's  debts.  The  heir  purposely  put  off  paying  the  debts  in  order  to  retain  them 
in  slavery.  It  was  held  that  the  slaves  were  entitled  to  their  freedom  without  waiting 
for  the  payment  of  the  debts.  (D.  40,  5,  41,  1.)  Thb  is  an  instance  of  an  heir 
refusing  to  fulfil  a  condition,  which  came  to  the  same  thing  as  if  he  prevented  the 
legatee  performing  a  condition. 

2**.  When  the  legatee  is  prevented  fulfilling  a  condition  by 
a  person  to  whom  the  act  is  not  to  be  performed,  the  condition 
is  also  regarded  as  fulfilled. 

Illustrations. 

**  Let  Utius  be  heir  if  he  erects  statues  in  a  town.'*  A  site  was  refused.  Utios 
was  entitled  to  the  inheritance.     (D.  35,  1,  14.) 

**  Let  my  son  be  heir  if  he  adopts  Titius  ;  if  be  does  not  adopt  him,  let  him  be  dis- 
inherited.'*   Titius  refused  to  be  adopted.    The  son  is  heir.     (D.  28,  7,  11.) 

A  testator  bequeathed  freedom  to  Stichus  and  Pamphila,  and  if  they  mairied,  a 
legacy  of  100  aurei.  If  Stichus  refused  to  marry  Pamphila,  she  could  claim  the  half 
of  the  legacy.     (D.  35,  1,  31.) 

S"*.  When  the  legatee  is  prevented  fi-om  fulfilling  a  condition 
by  something  else  than  the  will  of  the  heir  or  other  person,  the 
rule  is  not  so  simple. 

(1.)  If  the  fulfilment  of  the  condition  lay  entirely  in  the 
power  of  the  legatee  (conditio  potestiva),  and  if  the  performance 
was  prevented,  the  condition  was  regarded  as  fulfilled. 

Illustrations, 

A  sum  is  bequeathed  to  Titius  on  condition  of  his  manumitting  Stichus.  Stidiiis 
dies  before  the  time  of  manumission.  Titius  is  entitled  to  the  sum.  (D.  30,  54,  2  ; 
D.  36,  1,  6,  1.) 

Pamphilus  receives  a  bequest  of  freedom  on  condition  of  his  giving  to  the  heirs 
his  peculium.  Pamphilus  owed  more  to  his  master  than  the  whole  peculium.  By 
giving  the  heirs  all  that  he  had  in  his  peculium,  he  was  entitled  to  his  freedom, 
although  in  eflfect  the  heirs  got  nothing.     (D.  35,  1,  40,  1.) 

A  husband  received  money  and  things  taken  at  valuation  {res  aesiimaUK)  for  his 
wife's  dowry.  He  bequeathed  her  a  simi  equal  to  the  value  of  her  dowry  and  1 0 
aurei  if  she  produced  and  delivered  to  the  heir  aU  the  property  contained  in  the 
marriage  settlement  (dotalia  instrumenta) .  Some  of  the  property  was  consumed  by 
use,  and  so  could  not  be  produced.  It  was  held  that  if  the  wife  gave  up  what 
actually  remained,  she  fulfilled  the  condition.     (D.  33,  4,  12.) 

The  same  liberality  of  construction  was  adopted  in  regard  to 
the  legacy  of  aliment,  and  also  to  bequests  of  freedom.  (D. 
40,  7,  3,  10.) 


Digiti 


ized  by  Google 


CONDITIONS.  755 

Uluatrations. 

A  testator  bequeathed  a  legacy  of  food  and  clothes  to  his  freedmen  so  long  as  they 
dwelt  with  Claudius  Justus.  A  rescript  of  Antoninus  Pius  states  that  they  were 
entitled  to  aliment  after  the  death  of  Justus.     (D.  34,  1,  13,  1  ;  D.  33,  1,  20.) 

A  slave  was  bequeathed  his  freedom  on  condition  of  making  up  his  accounts 
within  thirty  days  after  testator's  death.  The  heir  did  not  enter  until  after  that 
time.  Nevertheless,  in  favour  of  liberty,  an  extension  of  time  was  allowed.  (D. 
40,  7,  28.) 

"If  Stichus  gives  Attia  10 awei,  let  him  be  free.**  Attia  died  after  the  will  was 
made,  but  before  the  testator.  In  spite  of  a  difference  of  opinion,  it  was  established 
that  Stichus  got  his  freedom.     (D.  40,  7,  39,  4.) 

(2.)  When  the  performance  of  the  condition -was  not  -wholly 
in  the  power  of  the  legatee,  but  depended  also  on  some  other 
person,  the  condition  failed  if  the  non-compliance  of  the  legatee 
arose  from  any  other  cause  than  the  refusal  of  that  person. 
Such  a  condition  was  said  to  be  mixed  {mixta).  When  a  con- 
dition depended  neither  solely  on  the  legatee,  nor  partly  on 
him  and  partly  on  another,  the  condition  was  called  casual  or 
fortuitous  (casualis). 

Illustrations. 

An  uncle  left  a  legacy  to  his  niece  on  condition  of  her  marrying  his  son.  The  son 
died  before  he  was  of  marriageable  age.  The  niece  was  not  entitled  to  the  legacy, 
because  the  marriage  depended  on  the  will  of  the  son  as  well  as  on  her  own  will. 
(C.  6,  46,  4.)     If  the  son  lived  and  refused,  she  got  the  legacy.     (D.  85,  1,  31.) 

A  father  by  his  will  expressed  his  desire  to  marry  his  daughter,  Severiana  Procula, 
to  her  relative  JSlius  Philippus,  and  bequeathed  land  to  her  on  condition  of  marrying 
him  ;  if  she  refused,  the  land  to  go  to  Philip.  Before  she  was  old  enough  to  marry, 
she  died.  Was  Philip  entitled  to  the  land?  No,  because  the  condition  was  her 
refusal ;  and  as  she  never  refused,  the  condition  failed.     (D.  35,  1,  101.) 

4.  Within  what  time  must  a  condition  be  performed  I 
1**.  When  no  time  is  fixed  by  the  testator,  the  question  that 
arose  was  whether  the  condition  could  be  fulfilled  in  the  life- 
time of  the  testator.  Conditions  depending  upon  accident, 
or  events  independent  of  the  volition  of  either  the  heir  or 
legatee,  might  easily  happen  in  the  testator's  lifetime,  (C,  6, 
25,  7.)  Thus  a  legacy  to  a  daughter  on  her  marriage  was 
valid  if  the  marriage  -  occurred  before  the  testator's  death. 
(D.  35,  1,  10.)  But  when  the  condition  was  any  act  of  the 
legatee  or  heir  in  obedience  to  the  will,  necessarily  it  could  not 
be  performed  until  after  the  testator's  death ;  because,  as  the 
^11  was  a  secret  document,  no  obedience  could  be  rendered  to 
it  during  testator's  life.     (D.  35,  1,  2.) 

2°.  When  a  limit  of  time  has  been  fixed  by  the  testator,  the 
condition  cannot  be  performed  afterw^ards,  unless  the  legatees 
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were  prevented  by  no  fault  of  their  own  from  performing  it 
within  the  time.     (D.  40,  5,  41,  12.) 

Illustrations. 

"  If  within  five  years  Stichus  pays  a  sum,  let  him  be  free."  After  the  five  yean, 
Stichus  cannot  get  his  freedom  by  offering  the  sum.     (D.  40,  7i  23.) 

'Titius  by  will  manumitted  his  stewards  on  condition  of  their  settling  their 
accounts  within  four  months  after  his  death.  By  the  delay  of  the  heir  the  acoonnts 
could  not  be  rendered  in  time.  Held  that  the  stewards  must  be  allowed  four  clear 
months  to  fulfil  the  condition.     (D.  40,  7,  40,  7.) 

(b.)  Second  case  :  Forbearance  by  Legatee. 
1**.  When  a  time  was  limited  by  the  testator. 

A  legacy  was  bequeathed  to  Titins  after  ten  years,  if  he  did  not  exact  aecority 
from  the  heir.  Titius  died  in  five  years,  and  of  course  after  that  it  was  impossible  he 
should  exact  security,  so  that  by  his  death  the  condition  was  fulfilled.  The  legacy  is, 
therefore,  transmitted  to  his  heir.     (D.  35, 1, 103.) 

2**.  When  no  time  is  fixed  by  the  testator. 

"  Let  Stichus  be  free  if  he  does  not  go  up  the  Capitol."  So  long  as  Stichus  lived 
it  was  possible  he  might  go  up  the  Capitol,  and  thus  defeat  the  bequest  of  freedom. 
Can  Stichus  obtain  his  freedom  t  The  answer  depends  on  the  intention  of  the  tes- 
tator. If  the  testator  meant  the  condition  to  be  taken  literally— that  is,  if  he  meant 
Stichus  to  get  his  freedom  only  with  his  last  breath— the  legacy  was  a  mockery  and 
void.  (D.  40,  4,  61,  pr.)  But  if  the  testator  really  wished  Stichus  to  be  free,  then  it 
was  held  that  the  condition  was  fulfilled  as  soon  as  he  had  an  opportunity  of  gmng  up 
the  Capitol,  and  did  not  go.     (D.  40,  4,  17,  1.) 

"  A  legacy  to  Seia,  if  she  does  not  many  Titius."  She  marries  Gains.  Still  the 
condition  is  not  fulfilled,  because  (ralus  may  die,  and  she  may  marry  Titius.  It  »  in 
effect,  therefore,  a  legacy  to  her  on  her  death  or  the  death  of  Titius,  whichever 
happens  first.     (D.  35,  1,  106.) 

Muciana  Cautio. 

To  obviate  this  inconvenience,  a  legatee  was  allowed  in 
certain  cases  to  take  the  legacy,  subject  to  a  promise  by  stipula- 
tion to  the  person  entitled  to  the  legacy  on  the  failure  of  the 
condition  (D.  35,  1,  18)  to  restore  the  object  of  the  bequest, 
with  all  the  profit  derived  from  it  (D.  31,  76,  7),  if  he  did  that 
which  the  condition  forbade  him  to  do.  (D,  35, 1,  79,  2.)  This 
was  called  the  cautio  Muciana.  This  practice  was  sanctioned 
by  the  opinion  of  Aristo,  Neratius,  and  Julian,  and  lastly  by  a 
constitution  of  Antoninus  Pius,  It  applied  generally  in  favour 
of  heirs  as  well  as  legatees,  when  the  condition  was  negative 
{in  non  faciendo).     (D.  35,  1,  7,  pr.) 

Illustrations. 

A  wife  appointed  her  husband  heir  for  a  part  of  her  property,  if  be  did  not  sae 
for  or  exact  payment  of  the  dowry  she  had  promised,  but  had  never  given  him.     Tbo 
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hxisband  may  give  notice  to  the  co-heir,  and  npon  offering  him  a  release  or  a  stipula- 
tion not  to  sue,  may  enter  as  heir.     (D.  35, 1,  7,  1.) 

A  usufruct  is  bequeathed  subject  to  a  condition  of  not  doing  something.  The 
usufructuary  is  entitled  to  possession  on  giving  the  Mitciana  cautio.    (D.  36,  1,  79,  3.) 

But  the  legatee  is  not  entitled  to  oflFer  this  security,  when 
the  condition  of  not  doing  (non  faciendi)  is  meant  by. the  testator 
to  indicate  some  particular  event. 

Illustrations. 

**  A  legacy  to  a  daughter-in-law  if  she  does  not  divorce  her  husband."  The  meaning 
of  this  is,  that  the  legacy  is  due  on  the  death  of  the  husband.     (D.  35,  1,  101,  3.) 

**  A  legacy  to  Titia  if  she  does  not  go  away  from  her  children."  Strictly,  this  would 
mean  after  the  death  of  the  children,  and  such  was  the  decision  of  some  jurists  ;  but 
Fapinian  said  the  Mueiana  cautio  must  be  allowed,  because  the  testator  could  not  be 
supposed  to  have  had  before  his  eyes  the  sinister  contemplation  of  the  death  of  the 
children  before  their  mother.     (D.  35,  1,  72,  pr.) 

III.  Restrictions  on  Conditions, 

1.  A  legacy  is  void  if  the  condition  deprives  it  of  positive 
value. 

Illustrations. 

A  legacy  of  dO  aurti,  on  condition  that  the  legatee  gives  the  heir  50  aum,  is 
nugatory.     (D.  85,  2,  65.) 

"  If  Titius  gives  security  to  my  heir  to  give  Maevius  100  aurtiy  let  my  heir  give 
Utius  100  aurei"  This  \a  a  valid  legacy,  and  is  equivalent  to  a  legacy  of  100  aurei  to 
Titius  on  trust  for  Maevius.     (D.  30,  84,  pr.) 

A  l^acy  of  a  farm  supposed  to  be  worth  100  aurei  was  made  to  Titius,  on  condition 
of  his  giving  the  heir  100  aureL  The  legacy  is  valid,  because  the  farm  may  have  a 
special  value  to  Titius.     (D.  31,  54.) 

2.  The  condition  "  si  voletj^ 

The  condition  "  if  the  heir  pleases  "  makes  a  legacy  nugatory 
(D.  30, 43,  3),  just  as  a  contract  cannot  be  made  if  the  promiser 
is  bound  only  according  to  his  own  good  pleasure.  But  if  the 
language  does  not  imply  that  the  choice  is  perfectly  arbitrary, 
as  if  it  be  "  if  you  think  fit "  (si  fueris  arbitratus,  si  putaveris, 
si  aestimaveris,  si  utile  tihi  fuerit  visum)^  the  condition  is  good, 
and  is  interpreted  to  mean  the  discretion  of  a  fair  and  honest 
man  (arbitrium  viri  boni).     (D.  40,  6,  46,  3.) 

Illustrations. 

'*  I  desire  and  beg  you,  sweetest  sister,  to  regard  with  the  utmost  favour  Stichus 
and  Dama,  my  stewards,  whom  I  have  not  manumitted  until  they  shall  have  rendered 
their  accounts.  And  if  they  also  are  approved  by  you,  I  have  stated  my  opinion."  It 
was  held  that  the  sister  could  not  refuse  to  receive  the  accounts  ;  and  if  they  were 
satisfactory  in  the  eyes  of  a  reasonable  man,  she  must  give  them  their  freedom. 
(D.  40,  5,  41,  4.) 

A  testator  charged  his  heir,  if  he  did  not  obey  a  particular  injunction  of  the  will. 
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to  give  a  legacy.  This  is  a  good  condition,  although  it  is  in  his  power  to  do  it  or  not 
to  do  it,  and  therefore  the  legacy  may  seem  to  be  left  to  his  good  pleasure.  (D.  31,  S.) 

*'  Unless  my  heir  refuses,  let  him  give."  This  is  a  good  condition,  requiring  the 
express  assent  of  the  heir  to  the  vesting  of  the  legacy.     (D.  82, 11,  5.) 

A  legacy  of  a  thing  on  trust  to  give  it  to  another  when  the  l^^tee  pleases,  is  valid, 
and  enables  the  legatee  to  keep  it  for  the  whole  of  his  life.     (D.  82,  41,  13. ) 

"To  Titius,  if  he  wishes,  I  bequeath  Stichus.**  The  legacy  is  conditional  (D.  30, 
65,  1),  and  does  not  vest  until  the  legatee  accepts.     (D.  35, 1,  69.) 

**  Let  Publius  Maevius,  if  he  wishes,  be  heir."  A  different  rule  applies  to  the  heiE. 
The  clause,  si  voUt,  is  held  to  be  superfluous,  and  not  to  make  a  condition,  except  in 
the  single  case  where  a  slave  of  the  deceased  was  named  heir.  (D.  28,  7,  12.)  Hm 
slave  was  the  only  person  that  was  compelled  to  take.  The  reason  of  the  difierent 
interpretation  between  legacy  and  inheritance  was,  no  doubt,  an  anxiety  to  prevent 
wills  being  made  void.  If  a  legatee  did  not  accept,  no  one  suffered  but  himsftlf ;  bat  if 
an  heir  did  not  take,  all  the  legacies  fell  to  the  ground. 

An  appointment  of  heirs  cannot  be  left  to  the  decision  of  a 
third  person.  Such  a  condition  was  inconsistent  with  the 
theory  that  a  testament  derived  its  authority  from  the  will  of 
the  deceased,  not  from  the  will  of  apjy  other  person.  (D.  28, 
5,  32.) 

*'  If  Titius  pleases,  let  Sempronius  be  heir."  The  assent  of  Titius  gives  no  efficacy 
to  such  an  appointment.  But,  "If  Titius  ascends  the  Capitol,  let  Sempronius  be 
heir,"  is  a  ^ood  appointment,  although  it  is  entirely  in  the  power  of  Titius  to  go  up  or 
not.     (D.  28,  5,  68.) 

Whether  a  legacy  can  be  left  to  the  assent  of  a  third  person, 
is  a  point  on  which  the  Digest  speaks  with  an  uncertain  voice. 
"If  Titius  ascends  the  Capitol,  let  my  heir  give  Maevius 
100  aureiy^  is  a  good  condition,  but  there  is  a  diflFerence  of 
opinion  in  regard  to  the  form  "  If  Titius  pleases."  Modestinus 
says  such  a  condition  makes  the  legacy  nugatory,  and  cites  this 
as  an  illustration  of  the  rule,  "  expressa  nocent,  non  eapressa  nan 
nocent;^^  and  that  the  express  dependence  of  a  legacy  on  the 
will  of  a  third  person  is  void,  although  the  implied  dependence, 
as  in  "  if  he  goes  up  the  Capitol,"  is  valid.  (D.  35,  1,  52.)  On 
the  other  hand,  Ulpian  says  there  is  no  diflference  between  the 
two,  and  that  both  conditions  are  good.     (D.  31,  1,  pr.) 

Power  op  Appointment. — An  heir  or  legatee  might  be  charged  to  give  certain 
property  to  certain  persons,  as  "my  freedmen,'*  "to  which  of  them  he  pleases,** 
{cui  eorum  voles,  rojo  reslUtuis).  If  he  did  not  appoint  any  one  of  them,  all  are  entitled  to 
equal  shares,  according  to  a  rescript  of  Antoninus  Pius.    (D.  40,  7,  21, 1  ;  D.  81,  67,  7.) 

If  any  person  is  selected  under  such  a  trust,  he  takes  not  from  the  heir  or  legatee 
that  has  the  power  of  appointment,  but  from  the  testator,  in  the  same  manner  as  if  be 
had  been  named  legatee  in  the  wiU.     (D.  31,  67,  pr.) 

3.  Conditions  that  cannot  take  eflfect  until  after  the  death 
of  the  heir  or  legatee. 
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A  legacy,  after  the  death  of  the  heir  or  legatee,  in  like  manner  was  void  ; 
as,  for  instance,  when  any  one  said  thus,  "  When  my  heir  shall  be  dead,  I 
give  and  leave  it ;  '*  or  again,  "  The  day  before  my  heir  or  legatee  shall  die." 
But  in  a  like  way  we  have  corrected  this  too,  and  have  given  effect  to  legacies 
of  this  kind  after  the  analogy  of  trusts,  that  even  in  this  case  legacies 
might  not  be  found  to  be  in  a  worse  position  than  trusts.    (J.  2,  20,  35.) 

4.  Impossible  and  illegal  conditions. 

When  the  condition  cannot  be  fulfilled,  or  is  forbidden  by  the 
law  to  be  fulfilled,  it  is  regarded  as  a  superfluity,  leaving  the 
legacy  valid  and  unconditional.  (D.  35,  1,  3 ;  D.  28,  5,  50,  1.) 
The  legacy  vests  {dies  cedit)  at  the  death  of  the  testator.  (D.  36, 
2,  5,  3 ;  D.  36,  2,  5,  4.) 

(0.)  Restrictions  on  Legaot. 

I.  In  respect  of  the  object  of  a  legacy. 

In  describing  the  rights  and  duties  arising  from  bequest,  we 
have  shown  by  particular  examples  the  range  of  things  that 
might  be  the  objects  of  a  legacy.  Not  only  every  right  of 
property,  but  rights  arising  from  contract,  and  even  a  hereditas, 
might  be  bequeathed.  The  limits,  then,  to  legacy  are  simply 
the  limits  to  property. 

It  has  also  been  mentioned  that  a  testator  could  by  way  of 
trust  bequeath  what  did  not  belong  to  him  to  a  legatee. 

Not  only  what  belongs  to  the  testator  or  his  heir,  but  what  belongs  to 
another,  can  be  left  as  a  legacy.  In  that  case  the  heir  is  forced  to  buy  it  up 
and  supply  it ;  or  if  he  cannot  buy  it  up,  to  give  its  value.  If,  however,  the 
thing  is  such  that  it  cannot  be  bought  or  sold,  not  even  its  value  is  due ; — 
as  if  a  man  leaves  the  Campus  Martius^  or  a  basilica  or  temples,  or  things 
set  apart  for  the  public  use  :  for  the  legacy  is  of  no  force.  In  saying  that 
what  is  another's  can  be  left  as  a  legacy,  we  must  be  understood  to  mean  if 
the  deceased  knew  that  it  was  another's,  but  not  if  he  did  not  know ;  for 
perhaps  if  he  had  known  it  was  another's  he  would  not  have  left  it ;  and  so 
the  late  Emperor  Pius  decided  in  a  rescript.  The  truer  view  also  is,  that 
the  man  that  brings  the  action  (the  legatee,  that  is),  ought  to  prove  that  the 
deceased  knew  the  thing  was  another's,  not  that  the  heir  ought  to  prove  he 
did  not  know  it  was  another's ;  because  the  necessity  of  proving  his  case 
rests  always  on  him  that  brings  the  action.    (J.  2,  20,  4.) 

If  a  man  leaves  what  is  his  own  in  the  belief  that  it  is  another's,  the 
legacy  takes  effect ;  for  what  rests  on  truth  is  more  effectual  than  what  rests 
on  opinion.  If,  further,  he  thought  it  was  the  legatee's,  it  is  agreed  that  the 
legacy  takes  effect,  because  the  wishes  of  the  deceased  can  be  fulfilled.  (J.  2, 
20,  II.) 

If  a  man  leaves  as  a  legacy  what  belongs  to  the  legatee,  the  legacy 
is  void :  because  what  is  his  private  property  cannot  become  any  more 
his ;  and  although  he  has  alienated  it,  neither  it  nor  its  value  is  due. 
(J.  2,  20,  10.) 
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II.  Who  may  not  be  legatees. 

A  legacy  can  be  left  to  those  only  with  whom  there  is  tesiamenti  /actio. 
(J.  2,  20,  .24.) 

Those  that  cannot  be  heirs  cannot  be  legatees ;  but  can  an 
heir  be  also  legatee  under  the  same  will  I  A  sole  heir  cannot 
be  legatee,  because  he  would  at  the  same  time  be  both  creditor 
and  debtor :  as  legatee  he  would  be  creditor,  and  as  heir  debtor. 
But  if  there  are  several  heirs,  one  of  them  may  be  charged  with 
a  legacy  in  favour  of  the  others.  (D.  30,  116,  1.)  This  gives 
rise  to  a  curious  result  when  the  heir  is  made  co-legatee  along 
with  other  persons  not  heirs. 

Illustrations. 

A  farm  is  bequeathed  to  Titius  (one  of  two  co-heirs),  and  to  Seius,  who  is  not  heir. 
Titius  is  entitled  to  half  the  farm,  Seius  to  the  other  half.  But  since  there  are  two 
heirs  jointly  liable,  Titius  can  claim  one-half  of  his  half  from  his  co-heir.  Can  he 
claim  the  other  half  of  the  half  from  himself  ?  No,  for  then  he  would  be  at  once 
creditor  and  debtor.  He  can  claim,  therefore,  only  one-half  of  his  share  from  the 
co-heir,  and  thus  Seius  gets  in  addition  to  his  own  half  a  half  of  the  share  of  Titius. 
(D.  30,  34,  11.) 

A  farm  is  bequeathed  from  Titius  and  Seius,  co-heirs,  to  Titius,  A,  and  B,  as  00- 
legatees.  If  Titius  were  not  heir,  he,  along  with  A  and  B,  would  be  entitled  to  a 
third  o£  the  farm.  But  this  third,  as  it  happens,  is  due  in  equal  parts  from  himnelf 
and  Seius.  He  cannot  get  the  part  due  from  himself  ;  therefore  he  gets  only  the  half 
of  his  third,  t.e.  one-sixth  of  the  whole.  The  other  half  is  divided  equally  between 
A  and  B,  who  thus  each  get  one-third  plut  one-twelfth,  or  five-twelfths,  Titius  getting 
two-tweUths.     (D.  30,  116,  1.) 

Titius  and  Gains  are  co-heirs,  Titius  having  one  ounce  and  Gaius  eleven  omieca. 
A  farm  is  given  them  as  a  legacy.  In  what  proportion  will  they  enjoy  the  legacy  ? 
Titius  as  heir  cannot  owe  to  himself  any  part  of  the  farm,  but  Gaius  can  -owe  him 
eleven-twelfths  of  the  farm.  Gaius  cannot  owe  himself  any  portion  of  the  farm,  but 
Titius,  as  heir  for  one-twelfth,  may  owe  him  one-twelfth.  Thus  Titius  gets  eleven- 
twelfths  of  the  farm,  and  Gaius  one-twelfth,  and  they  take  the  legacy  in  shares  inrenely 
as  their  shares  of  the  inheritance.    (D.  30,  34,  12.) 

A  slave  could  not  be  a  legatee,  except  for  aliment. 

An  annuity  for  aliment  was  left  to  a  person  who  was  condemned  to  the  mines,  but 
afterwards  puxioned  by  the  Emperor.  Held  that  he  was  entitled  to  payment  for  the 
time  he  was  a  convict,  as  well  as  for  future  years.     (D.  34,  1,  11.) 

A  slave  is  to  be  freed  after  a  certain  time,  and  meanwhile  a  legacy  of  aliment  is 
given.  Held  that  before  he  attains  freedom,  he  may,  according  to  a  rescript  of 
Severus  Antoninus  (D.  33,  1,  16),  claim  the  allowance.  (D.  30,  113,  1.)  Even  if  the 
slave  dies  before  the  tune  fixed  for  his  manumission,  what  has  been  given  him  as  an 
allowance  cannot  be  demanded  back  by  ao  heir  from  the  co-heir  who  made  the  allav> 
auce.     (D.  10,  2,  39,  2.) 

Can  the  slave  of  a  sole  heir  be  legatee  ? 

Whether  a  legacy  we  leave  to  a  person  in  the  poUsUis  of  the  man  wc 
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appoint  our  heir  is  a  good  one,  is  questioned.  Servius  approves  of  the  view 
that  it  is  good,  but  thinks  the  legacy  disappears  if  he  is  still  in  potestate  at 
the  time  when  the  legacies  usually  vest.  Whether,  therefore,  the  legacy  is 
unconditional,  and  in  the  lifetime  of  the  testator  he  ceases  to  be  in  ih^potestas 
of  the  heir,  or  whether  it  is  conditional,  and  that  happens  before  the  condi- 
tion is  fulfilled,  in  either  case  he  holds  the  legacy  is  due.  Sabinus  and 
Cassius,  on  the  other  hand,  think  a  legacy  can  rightly  be  left  conditionally, 
but  not  unconditionally.  Although,  they  say,  he  might  in  the  testator's  life- 
time cease  to  be  in  the  potestas  of  the  heir,  yet  on  this  ground  the  legacy 
ought  to  be  understood  to  be  void,  that  it  would  have  no  force  if  the  testator 
died  at  once  after  making  the  will ;  and  it  would  be  absurd  to  say  that  it 
took  effect  because  he  dragged  out  his  life  longer.  The  authorities  of  the 
opposing  school,  again,  think  that  not  even  conditionally  can  the  legacy  be 
a  good  one  ;  because  we  can  owe  nothing  tj^i^bose  we  have  in  our  potestas 
any  more  conditionally  than  unconditionally.    (G.  2,  244.) 

Whether  a  legacy  we  leave  to  a  slave  of  our  heir  is  a  good  one  is  questioned. 
It  is  agreed  that  an  unconditional  legacy  is  void,  and  that  it  goes  for  nothing 
that  in  the  testator's  Hfetime  the  legatee  went  out  of  \hQ  potestas  of  the  heir  ; 
because  since  the  legacy  would  have  been  void  if  the  testator  had  died  at 
once  after  making  his  will,  it  ought  not  to  take  effect  merely  because  the 
testator  lived  longer.  A  conditional  legacy,  however,  is  a  good  one ;  so  that 
we  must  ask  carefully  whether  at  the  time  the  legacy  fell  due  the  slave  was 
not  in  ih^  potestas  of  the  heir.    (J.  2,  20,  32.) 

On  the  contrary,  it  is  agreed  that  through  a  person  in  your  potestas,  if  he 
is  appointed  heir,  a  legacy  can  rightly  be  left  to  you.  If,  however,  you 
become  heir  through  him,  the  legacy  vanishes ;  because  you  cannot  owe 
yourself  a  legacy.  But  if  the  son  is  emancipated  or  the  slave  manumitted 
or  transferred  to  another,  and  himself  becomes  heir  or  makes  another  heir, 
then  the  legacy  is  due.    (G.  2,  245.) 

On  the  contrary,  if  a  slave  is  appointed  heir,  there  is  no  doubt  that  even 
an  imconditional  legacy  to  his  master  is  a  good  one.  For  even  if  the  testator 
died  at  once  after  making  the  will,  yet  the  legacy  is  not  understood  to  vest  in 
him  that  is  heir ;  because  the  inheritance  is  distinct  from  the  legacy,  and 
through  the  slave  another  can  be  made  heir,  if  before  he  enters  on  it  by  his 
master's  orders  he  is  transferred  to  the  potestas  of  another,  or  by  being 
manumitted  is  himself  made  heir.  In  these  cases  the  legacy  is  good.  But 
if  he  remains  in  the  same  case,  and  enters  by  order  of  the  legatee,  the  legacy 
disappears.    0-  2,  20,  33.) 

III.  Unlawful  objects,  or  purposes,  or  conditions. 

1.  A  thing  cannot  be  acquired  twice  bj  a  lucrativa  caitsa. 

If  what  belongs  to  another  is  left  as  a  legacy,  and  in  the  testator's  lifetime 
the  legatee  becomes  its  owner,  then  if  the  ground  of  its  ownership  is  purchase, 
he  can  under  the  will  obtain  the  price  by  an  action ;  but  if  the  ground  of  his 
ownership  is  gainful  (tucrativa) — if  it  is  a  gift  for  instance,  or  any  other  like 
ground — he  cannot  bring  an  action.  The  rule  handed  down  is  this,  that  two 
grounds  of  ownership  both  gainful  cannot  meet  in  the  same  man  with  regard 
to  the  same  thing.  On  this  principle,  if  under  two  wills  the  same  thing  is 
due  to  the  same  man,  it  makes  a  difference  whether  he  obtained  the  thing  or 
its  value  under  one  will    If  he  obtained  the  thing  he  cannot  bring  an  action, 
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because  he  has  the  thing  on  a  ground  that  is  gainful ;  but  if  he  obtained  its 
value,  he  can  bring  an  action.    (J.  2,  20,  6.) 

To  acquire  a  thing  luercUiva  causa  is  to  obtain  it  without  a  valuable  oonaideratkin. 

If  a  man  has  another  man's  farm  left  him,  and  buys  the  ownership  of  it 
without  the  usufruct,  and  the  usufruct  comes  to  him,  and  thereafter  he  brings 
an  action  under  the  will,  Julian  says  he  can  rightly  bring  the  action  and 
demand  the  farm,  because  in  his  demand  the  usufruct  holds  the  place  of  a 
servitude.  But  it  falls  within  the  duty  of  the  judge  to  order  the  value,  less 
the  usufruct,  to  be  made  good  to  him.    (J.  2,  20,  9.) 

In  this  case  the  assumption  is  that  the  usufruct  is  obtained  without  valuable  con- 
sideration. In  strict  law,  this  was  immaterial  in  an  action  brought  for  ownenhip,  the 
usufruct  being  viewed  as  a  servitude.  But  although  technically  a  servitude,  the 
usufruct  was  substantially  a  fragment  of  the  ownership,  and  therefore  the  legatee  wm 
allowed  to  recover  only  the  value  of  the  reversion,  ue.  deducting  the  usufruct  or  life- 
interest. 

2.  Legacy  left  by  way  of  penalty. 

To  leave  a  legacy,  or  to  revoke  it,  or  to  transfer  it  by  way  of  a  penalty, 
was  useless.  A  legacy  is  left  by  way  of  a  penalty  when  it  is  left  in  order 
to  coerce  the  heir,  and  to  make  him  do  or  not  do  something.  An 
instance  is  if  a  man  writes  thus,  "  If  my  heir  bestows  his  daughter 
in  marriage  on  Titius ; "  or,  on  the  contrary,  "  If  he  does  not  bestow 
her,  let  him  give  10  aurei  to  Seius;"  or  if  he  writes  thus,  "If  my  heir 
alienates  the  ^lave  Stichus^  "  or,  on  the  contrary,  "  If  he  does  not  alienate 
him,  let  him  give  Titius  10  aureiP  So  much  was  this  rule  observed  that 
very  many  imperial  constitutions  point  out  that  not  even  the  Emperor  him- 
self will  accept  a  legacy  left  him  by  way  of  penalty.  Even  under  a 
soldier's  will  such  legacies  did  not  take  effect,  although  in  other  cases  the 
wishes  of  soldiers  in  drawing  up  their  wills  are  closely  observed.  Nay, 
even  a  grant  of  freedom,  it  was  held,  could  not  be  made  by  way  of  a 
penalty.  More  than  that,  not  even  an  heir  could  be  added  by  way  of  a 
penalty,  as  Sabinus  thought ;  as  if  one  were  to  speak  thus,  "  Let  Titius 
be  heir.  If  Titius  bestows  his  daughter  on  Seius  in  marriage,  let  Seius  also 
be  heir  ;"  for  it  made  no  difference  in  what  way  Titius  was  coerced,  whether 
by  giving  a  legacy  or  by  adding  an  heir.  But  of  such  niceties  as  these  we  do 
not  approve.  We  have  therefore  settled  generally  that  what  is  left  or 
revoked  or  transferred  to  others,  although  by  way  of  a  penalty,  is  to 
differ  in  no  point  from  all  other  legacies  as  regards  the  giving  or  revoking  or 
transfer,  except,  of  course,  things  impossible  or  forbidden  by  the  statutes,  or 
otherwise  disgraceful ;  for  dispositions  of  this  sort  by  testators  the  views  of 
my  times  do  not  suffer  to  take  effect.     (J.  2,  20,  36.) 

3.  Restraint  on  the  liberty  of  the  legatee. 

A  legacy  was  made  to  a  person  on  condition  that  he  should  always  dwell  in  the 
same  city,  near  the  tomb  of  deceased.  The  legacy  is  valid,  but  the  conditiozi  is 
void.  (D.  85,  1,  71,  2.)  But  such  a  restriction  may  be  imposed  on  freedmen  who  get 
a  legacy  of  aliment ;  so  that  if  they  neglect  the  testator's  injunctions,  their  aliment  may 
be  stopped.     (D.  34,  1,  18,  6.) 

4.  Restraint  on  alienation  of  property. 
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In  terms  of  a  rescript  of  Severus  and  Antoninus,  a  general 
or  absolute  prohibition  of  alienation  of  property  left  by  legacy 
was  void;  but  if  the  restriction  was  made  in  the  interest  of 
children,  freedmen,  heirs,  or  any  specified  person,  it  was  upheld 
— ^without  prejudice,  however,  to  the  creditors  of  the  testator. 
.  (D.  30,  114,  14.) 

Illustrations. 

Julius  Ag^ppa  in  his  will  enjoined  his  heir  not  to  mortgage  nor  in  any  manner 
alienate  his  burial-ground  and  suburban  residence.  His  daughter  was  heir,  and 
died,  leaving  a  daughter,  her  heir,  who  in  turn  died,  appointing  curtain  persons  not 
in  the  family  her  heirs.  All  this  time  the  property  in  question  had  never  changed 
hands.  Julia  Domna  was  niece  to  Julius  Agrippa.  Could  she  claim  under  the  will  of 
Julius  Agrippa  against  the  heirs  named  in  his  granddaughter's  will,  on  the  ground  that 
the  condition  against  alienation  had  been  broken  ?  No,  because  the  prohibition  in  the 
will  was  absolute  and  unqualified,  not  limited  by  any  object— as,  to  keep  the  property 
in  the  family.     (D.  32,  38,  4.) 

A  mother  appointed  her  sons  heirs,  and  enjoined  them  "  on  no  account  to  alienate 
the  lands  they  would  obtain  from  her,  but  to  preserve  them  to  their  own  family,  and 
to  give  reciprocal  sureties  to  that  eflTect.*' '  Held  that  this  restriction  was  void  on 
account  of  its  being  absolute  and  unqualified.     (D.  32,  38,  7.) 

A  father  appointed  his  son  Titius  heir.  Titius  had  three  sons.  The  father 
bequeathed  a  farm  to  Titius  on  trust  not  to  alienate  it,  but  to  keep  it  in  the  family. 
Titius  died  appointing  as  heirs  his  two  sons  and  a  stranger  to  the  family.  Held  that 
the  third  son  could  under  the  will  of  his  grandfather  demand  a  third  of  the  farm. 
(D.  80,  lU,  15.) 

A  father  bequeathed  a  farm  to  his  son,  forbidding  him,  during  his  lifty  to  sell,  give 
away,  or  pledge  the  land  ;  adding,  that  if  he  acted  against  his  will  the  farm  should  (2ro 
to  the  Exchequer  ;  for  the  prohibition  was  imposed  in  order  that  the  farm  should  never 
go  out  of  the  family.  On  account  of  the  limit,  during  his  life,  it  was  held  that  the  son 
could  hequecLth  the  property  even  to  persons  not  in  his  family.     (D.  32,  38,  3.) 

A  testator  bequeathed  land  with  a  shop  to  fifteen  of  his  freedmen  by  name,  and 
added,  **  I  wish  them  to  have  and  hold  on  the  condition  and  terms  that  no  one  of  them 
shaU  sell,  give  away,  or  in  any  other  manner  dispose  of  his  share,  if  anything  is  done 
against  this  injunction,  then  I  wish  the  portions  so  dealt  with  to  belong  to  the  town  of . 
Tuaculum."  Some  of  the  freedmen  sold  their  shares  to  two  of  the  joint-tenants,  and 
these  two  dying,  left  Gaius  Seius  (who  was  not  one  of  the  freedmen)  his  heir.  This 
was  not  a  forfeiture  to  the  town  of  Tusculum,  because  it  is  consistent  with  the 
wiU  that  a  freedman  might  sell  to  his  f ellow-freedmen  (although  not  to  a  stranger) ;  and 
a  freedman  was  not  forbidden  to  leave  what  he  had  bought,  but  only  what  he  had 
acquired  from  the  will  of  the  deceased  patron.     (D.  32,  38,  5.) 

A  testator  appointed  heirs  his  son  and  his  son's  children,  who  were  emancipated,  and 
said,  **  My  will  is  that  my  houses  be  neither  sold  nor  mortgaged  by  my  heirs,  but  that 
they  remain  intact  for  ever  to  them  and  their  children  and  grandchildren.  If  any  of 
them  desires  to  sell  or  mortgage  his  share,  it  shall  be  lawful  for  him  to  sell  or  mort- 
gage to  his  co-heir.  Whatever  any  of  them  does  against  this  will  shall  be  null  and 
void. "  The  son  borrowed  money  from  Flavia  Dionysia,  and  the  houses  being  in  the 
hands  of  tenants,  delegated  to  her  the  rents  due  to  him.  Was  this  a  violation  of  the 
trust  ?    No  ;  a  conveyance  of  the  rents  was  not  a  sale  or  mortgage  within  the  meaning 

'  Praedia  quae,  ad  eo  sex  bonis  meis  perventura  sunt,  nulla  ex  causa  abaliencnt,  sed 
conservcTU  successioni  sutu,  deque  ea  re  invicem  siM  caverent. 
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of  the  tmst  The  creditor  Flavia  acqmred  no  right  tit  rem,  but  only  %  right  t»  per- 
iomam  against  the  tenants ;  and  what  the  testator  forbade  was  an  alienation  of  the  ion's 
interest,  which  was  a  right  in  rem,     (D.  31,  88,  15.) 

When  property  is  settled  in  the  manner  shown  in  these 
examples,  the  trust  is  kept  alive  so  long  as  there  is  any  person 
in  the  family  to  take  under  it ;  but  the  last  member  of  the 
family  can  dispose  of  it  freely.  (D.  31,  78,  3.)  This  amounted 
to  a  very  strict  entail,  as  in  the  event  of  any  attempt  being 
made  to  defeat  the  trust,  the  person  next  entitled  could  recover 
the  property  from  a  purchaser  or  any  one  in  whose  possession  it 
was.  (D.  31,  69,  3.)  Emancipated  children  claimtjd  under  trusts 
for  a  "family;"  and  failing  direct  descendants,  the  agnates 
were  entitled  (D.  31,  69,  4),  and  even  the  freedmen.  (D.  31» 
77,  11.)  According  to  Justinian,  the  next  of  kin  could  claim 
after  the  children,  then  even  a  son-in-law  or  daughter-in-law,  if 
the  marriage  was  dissolved  by  death,  and  after  them  the  freed- 
men. But  a  testator  might  bequeath  the  property  in  a  narrower 
line  if  he  pleased.    (C.  6,  38,  5.) 

Ultistratiofu 

**  Dearest  wife,  I  beg  you  to  bequeath  nothing  to  your  brothers.  There  are  your 
sisters'  sons,  to  whom  you  may  leave  your  property.  You  know  that  one  of  your 
brothers  robbed  and  murdered  our  son,  and  the  other  also  has  done  me  harm."  Tlw 
wife  died  intestate,  leaving  one  of  these  brothers  her  heir.  Held  that  a  son  of  ooe 
of  the  sister?  could  exclude  him  under  the  trust  contained  in  her  husband'^  wilL 
(D.  31,  88,  16.) 

5.  Captatoriae  Institutiones  or  Scripttirae. 

To  appoint  a  person  your  heir  in  order  that  he  might  appoint 
you  liis  heir,  is  illegal.  (D.  30,  64 ;  D.  28,  5,  71,  1.)  This  pro- 
hibition was  introduced  by  a  Senatus  ConsukujUy  the  name  of 
which  has  been  lost ;  and  the  object  was  to  prevent  rich  men 
being  entrapped  into  making  needy  adventurers  heirs  by  tie 
plausible  device  of  making  reciprocal  bequests  of  all  their 
property  to  each  other.  Hence  if  the  bequest  or  appoint- 
ment was  the  result  of  mutual  aflTection, .  and  there  was  no 
fraud,  the  Senatus  Consultum  did  not  apply.    (D.  28,  5,  71,  pr.) 

Illustrations. 

"Let  Titius  be  my  heir  if  he  shall  have  shown  and  proved  that  Maevius  was 
appointed  heir  by  him  in  his  wilL"  This  is  void,  although  a  third  person,  Mjberini 
and  not  the  testator,  is  the  person  to  be  named.     (D.  28,  5,  72,  1.) 

'*  For  whatever  part  Titius  has  appointed  him  heir,  for  the  same  proportkn  let 
Maevius  be  my  heir."  This  is  valid,  because  it  refers  to  a  past,  not  to  a  future 
appointment,  and  therefore  cannot  have  any  fraudulent  effect     (D.  28,  d,  72;  1.) 
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6.  Conditions,  as  to  taking  oaths. 

When  a  bequest  is  made,  subject  to  the  condition  of  taking  an  oath,  to  do  or  not  to 
do  something,  the  Praetor's  edict  releases  the  legatee  from  so  much  of  the  injunction 
aa  requires  him  to  take  an  oath.  (D.  28,  7,  8,  6.)  The  reason,  says  Ulpian,  is,  that 
while  many  are  ready  enough  to  take  oaths  to  the  discredit  of  religion,  others  are 
fearful  of  the  divine  displeasure  even  to  the  point  of  superstition.  In  respect  of  one 
class,  oaths  are  useless ;  in  respect  of  the  other,  they  are  unfair.  (D.  28,  7,  8,  pr.) 
An  exception  was  made  in  favour  of  bequests  of  freedom,  as  it  was  considered  that 
the  most  scrupulous  slave  could  not  hesitate  to  take  an  oath  for  his  freedom.  (D. 
40.  4, 12,  pr.) 

7.  Conditions  in  restraint  of  marriage. 

When  a  legacy  or  appointment  of  an  heir  was  hampered 
by  a  general  restriction  that  the  legatee  or  heir  should  not 
marry,  the  appointment  or  bequest  was  valid,  and  the  restric- 
tion null  and  void.  But  a  narrower  restriction  might  be 
imposed.    (D.  36,  1,  65, 1.) 

Illustrations^ 

"1  bequeath  a  farm  to  Maevia  on  her  death,  if  she  shall  not  have  married." 
Although  she  marries,  she  can  at  once  demand  the  legacy.     (D.  35,  1,  72,  5.) 

An  annuity  was  left  to  a  widow  on  condition  that  she  did  not  marry  while  her 
children  were  alive.  The  condition  is  void;  but  if  it  were  restricted  to  the  time  when 
the  children  were  under  the  age  of  puberty,  it  would  be  effective,  and  her  marriage 
before  that  time  would  forfeit  the  legacy.     (D.  85, 1,  62,  2.) 

A  legacy  to  Maevia  "  if  she  does  not  marry  Lucius  Titius  "  is  valid.  (D.  35, 1, 
«4,pr.) 

A  condition  **  if  she  does  not  marry  Titius,  o^  Seius,  or  Lucius,**  is  also  binding. 
(D.  86,  1,  68.) 

A  condition,  "if  she  does  not  man^  any  one  at  Aricia,"  is  void,  if  it  was  unlikely 
that  the  legatee  would  get  a  husband  at  any  other  place  ;  and  therefore  marriage  with 
a  man  at  Aricia  did  not  forfeit  the  legacy.     (D.  35,  1,  64,  1.) 

A  l^acy  was  left  by  a  husband  to  his  wife  on  cimdition  that  she  did  not  marry 
again  ;  and  that  if  she  did,  she  should  hold  the  legacy  in  trust  for  another.  Gains 
fD.  32, 14)  says  the  condition  is  valid,  and  the  widow  on  marrying  must  give  up  the 
l^acy.     Julian  expresses  an  opposite  view.     (D.  35,  1,  22.) 

A  testator  bequeathed  to  Utia  200  aurei  if  she  did  not  marry,  and  100  if  she  did. 
She  married.  Was  she  entitled  to  100  aurei  because  she  married,  and  also  to  200, 
because  the  condition  was  void  ?    She  got  only  200.     (D.  85,  1,  100.) 

**  If  Seia  marries  with  the  consent  of  Titius,  I  bequeath  her  a  farm."  Whether 
Titius  dies  before  or  after  the  testator,  and  whether  he  consents  to  her  marriage  or 
not,  Seia  can  cUim  the  farm.     (D.  80,  54,  1 ;  D.  85,  1,  72,  4 ;  D.  85,  1,  28.) 

A  legacy  to  Seia  '*  if  she  marries  Titius. "  This  condition  is  illegal  if  Titius  is  a 
person  she  could  not  honourably  marry,  for  in  that  case  the  condition  is  equivalent  to 
a  prohibition  of  marriage  ;  but  if  that  is  not  so,  the  condition  is  valid.  (D.  35,  1, 
«S,  L) 

The  conditions,  "if  the  legatee  marries,"  or  "if  the  legatee  has  children,"  are 
▼slid,  but  are  remitted  when  the  legatee  becomes  a  monk  or  mm.     (Nov.  123,  37.) 

8.  Condition  against  morality. 

Digitized  by  VjOOQIC 


766  LEGACY. 

**  If  the  legatee  does  not  redeem  his  father  from  captivity,  or  does  not  give  a  i 
tenance  to  his  parents  or  patrons/'    Such  a  condition  is  void.     (D.  28,  7,  9.) 

A  trust  to  adopt  a  person  is  not  valid.     (D.  82,  41,  8.)    But  a  condition  to  < 
dpate  a  child  is  valid.     (D.  ^35,  1,  92.) 

*'  If  the  legatee  throws  the  remains  of  testator  into  the  sea.'*  Such  a  conditiaii rabes 
a  violent  presumption  against  testator's  sanity.  If  that  presumption  is  cleariy  re- 
butted, the  condition  is  to  be  disregarded.     (D.  28,  7,  27.) 

**  If  the  heirs  give  security  to  deliver  legacies  to  persons  who  are  by  law  incapable 
of  taking  legacies."  The  condition  is  void,  and  even  if  a  promise  be  given  to  the 
legatees,  it  cannot  be  enforced.     (D.  28,  7,  7.) 

Regula  Catoniana. 

A  legacy  that,  owing  to  one  or  other  of  the  restrictions  stated, 
would  ^have  failed  if  the  testator  had  died  at  the  moment  of 
making  his  will,  is  not  confirmed  by  the  subsequent  removal  of 
the  impediment.  (D.  34,  7,  1 ;  D.  34,  7,  29.)  Thus,  as  we 
have  seen,  if  something  belonging  to  the  legatee  is  bequeathed 
to  him,  he  cannot  claim  the  legacy,  because  he  has  sold  the 
thing,  and  at  the  time  of  testator's  death  it  is  no  longer  his. 
So  if  a  bequest  is  made  of  statues  or  columns  that  at  the  time 
of  the  will  are  fixtures,  and  cannot  therefore  be  bequeathed 
separate  from  the  land,  the  legacy  fails,  although  before 
testator's  death  such  a  separation  may  £ake  place.  (D.  30,  41, 
2.)  This  does  not  apply,  however,  to  conditional  legacies  (D. 
35,  1,  98),  nor  to  those  that  vest  (like  usufruct)  at  the  entry  of 
the  heir,  and  not  at  the  death  of  testator.     (D.  34,  7,  3.) 

In  certain  cases,  the  acquiescence  of  the  heir  makes  up  any 
defect.  Thus  if  codicilli  are  set  aside,  but  the  heir  accepts  them 
and  pays  something  under  them,  and  allows  slaves  therein 
desired  to  be  manumitted  to  remain  free,  they  are  entitled  to 
full  manumission.     (D.  40,  5,  30,  17.) 

Illustrations. 

Demetrius  charged  his  heir  (his  mother)  to  give  a  freedman  a  monthly  allowaaoe 
of  food  and  an  annual  allowance  of  clothes.  She  observed  the  wishes  of  Uie  deceased 
for  a  long  timn  (in  such  case  not  less  than  three  years).  Held  that  she  must  oooiiaae 
to  do  so,  and  pay  all  arrears.     (C.  6,  42,  1.) 

An  heir  cannot  be  compelled  to  perform  a  defective  trust  (0.  6,  42,  23)  ;  but  if  bt 
does  so,  the  money  or  property  cannot  be  demanded  back.     (C.  6,  42,  2. ) 

B.  Revocation  of  Legacies. 

The  peculiarity  of  wills  and  legacies  is,  that  while  made  in 
the  lifetime  of  the  testator,  they  do  not  take  effect  imtil  his 
deatli.  Hence  it  is  necessary  to  the  final  effect  of  a  legacy 
that  it  be  not  revoked  or  rescinded.     The  revocation  of  a  legacy 
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may  take  place  in  several  ways,  which  may  be  arranged  under 
two  heads,     (a.)  By  the  Act  of  Testator ;  (b.)  By  Events. 

(a.)  Revocation  by  Act  of  Testator. 
I.  Ademptio. 

In  the  time  of  Justinian  any  legacy  could  be  revoked  by  any 
expression  of  testator's  wish  to  that  eflTect.     (D.  34,  4,  3,  11.) 

The  revocation  of  legacies,  whether  they  are  revoked  in  the  same  will  or 
in  codicilliy  is  valid,  whether  it  is  made  in  contrary  words,  as  when  a  man 
has  left  a  legacy  in  the  form,  "  I  give  and  leave,"  he  may  revoke  it  by  saying, 
"  I  do  not  give,  I  do  not  leave  ; "  or  by  words  not  contrary,  that  is,  by  any 
other  words  whatever.    (J.  2,  21,  pr.) 

Revocation  may  be  implied. 

1.  From  a  serious  quarrel  arising  between  the  testator  and 
legatee  after  the  making  of  the  legacy. 

IlluBtraiiom, 

A^  testator  gave  his  freedman  a  legacy,  and  by  a  subsequent  will  described  him  as 
•*|)««mia"  (D.  84,  4,  13),  or  "ungrateful"  {vngraJtut),  (D.  84,  4,  23.)  This  is  an 
implied  revocation. 

Seia  left  to  Titius  five  poimds  of  gold.  Titius  accused  her  of  having  conspired  to 
murder  his  father.  After  this  accusation  Seia  wrote  codiciUi,  but  did  not  revoke  the 
legacy.  She  died  before  the  conclusion  of  the  trial.  It  was  shown,  however,  that  she 
was  no  party  to  the  death  of  Titius*  father.  Held  that  the  legacy  was  revoked.  (D. 
34,  4,  81,  2.) 

2.  By  the  testator's  subsequent  dealings  with  the  property 
bequeathed. 

If  a  testator  leaves  what  is  his  own,  and  afterwards,  alienates  it,  Celsus 
holds  that  if  he  did  not  sell  it  with  the  intention  of  revoking  it,  it  is  none  the 
less  due ;  and  so  the  late  Emperors  Severus  and  Antoninus  decided  by  a 
rescript.  The  same  Emperors  decided  by  a  rescript  that  if  a  man,  after 
making  a  will  and  leaving  lands  as  a  legacy,  pledges  those  lands,  he  must 
not  be  held  to  have  revoked  the  legacy,  and  that  the  legatee,  therefore,  can 
bring  an  action  against  the  heir  to  have  the  lands  released  by  the  creditor. 
If,  again,  a  man  alienates  part  of  what  he  has  left  as  a  legacy,  the  part  that 
is  not  alienated  is  due  in  any  case,  but  the  part  that  is  alienated  is  due  only 
if  it  was  alienated  with  no  intention  to  revoke  the  legacy.    (J.  2,  20,  12.) 

We  are  told  that  alienation  created  a  presumption  of  revocation,  which  it  was 
for  the  legatee  to  rebut.  (D.  34,  4,  15.)  If  the  alienation  was  prompted  by  necessity, 
the  burden  of  proving  an  intention  to  revoke  lay  on  the  heir.     (D.  32,  11,  12.) 

llliuftratton, 

A  father  left  his  daughter  gardens  with  all  their  stock.  He  afterwards  gave  some 
of  the  slaves  belonging  to  the  garden  to  his  wife.  Thi^  was  a  revocation  of  the  legacy 
so  far  as  these  slaves  were  concerned.     (D.  34,  4,  18  ;  D.  34,  4,  24,  1.) 
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3.  Scoring  out  the  name  of  a  legatee  by  the  testator  is 
evidence  of  intention  to  revoke.    (D.  34,  4,  16.) 

But  (1)  revocation  is  not  presumed,  when  in  a  subsequent 
imperfect  will  the  testator  does  not  repeat  the  legacy ;  because 
he  may  have  intended  to  revoke  the  first  will  only  in  the  event 
of  the  second  taking  eflfect.     (D.  32,  18.) 

(2)  A  revocation  of  a  legacy  is  not  conclusive  proof  of  an 
intention  to  revoke  a  trust  imposed  on  the  legatee.  If,  there- 
fore, no  such  intention  existed,  the  heir  must  execute  the  trust. 
(D.  34,  4,  19.) 

IT.  Translatio  Legatorum  (Transfer). 
1.  A  change  in  person  of  legatee. 

A  legacy  can  be  transferred  also  from  one  to  another ;  as  when  a  man 
says, "  The  slave  Stichus  that  I  left  to  Titius,  I  give  and  leave  to  Seius." 
Whether  he  does  this  in  the  same  will  or  in  eodicilliy  in  both  cases  the  l^acy 
to  Titius  is  revoked,  and  it  is  at  the  same  time  given  to  Seius.    (J.  2,  21,  i.) 

If  the  second  legatee  is  incapable  of  taking,  as  if  he  is  a  slave 
of  the  testator  (D.  34,  4,  20),  and  the  legacy  thus  fails,  the  first 
legacy  is  nevertheless  revoked,  because  it  was  the  intention  of 
the  testator  to  deprive  the  legatee  of  what  he  had  at  first 
intended  for  him.     (D.  30,  34.) 

If,  however,  the  second  legacy  is  conditional,  and  the  first 
unconditional,  it  was  presumed  that  the  testator  did  not 
mean  to  revoke  the  first,  unless  the  condition  of  the  second 
was  fulfilled.    (D.  34,  4,  7.) 

Uluitraiion^. 

' '  Let  my  heir  g^ve  Titius  a  farm.  If  Titius  alienates  that  farm,  let  him  gire  the  same 
farm  to  Seius."  This  is  not  a  revocation  of  the  legacy  to  Titius,  but  the  heir  maj  reqiur» 
security  from  Titius,  because  if  he  should  attempt  to  alienate  it,  the  heir  would  be 
compelled  to  make  it  good  to  Seius.     (D.  34,  4,  8,  4.) 

*'  I  give  and  bequeath  a  fann  to  Titius  :  if  Titius  shall  die,  I  require  my  heir  to 
give  it  to  Semprouius.''  This  is  a  good  legacy  to  Sempronius,  even  if  Titius  should  be 
dead  at  the  time  of  the  will     (D.  34,  4,  3,  pr.) 

A  second  bequest  of  the  same  thing  to  a  new  legatee  is  not 
necessarily  intended  as  a  transfer.  If  there  are  no  words  of 
transfer,  the  presumption  is  in  favour  of  the  validity  of  both 
legacies.    (D.  34,  4,  3,  3.) 

2.  A  change  in  the  person  charged  with  a  legacy,  as,  "  What 
I  charged  Titius  to  pay,  let  Seius  pay."     (D.  34,  4,  6,  1.) 

3.  When  the  object  of  the  legacy  is  changed.  A  testator 
appointed  his  two  daughters  heirs  equally.    To  one  he  gave  a 
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pre-legacy  of  a  farm  on  trust  to  pay  20  aurei  to  the  other ; 
afterwards  he  gave  to  the  other  half  the  farm.  Held  that  this 
second  bequest  was  a  revocation  of  the  gift  of  20  aurei. 
(D.  32,  39,  2.) 

4.  When  an  unconditional  legacy  is  subjected  to  a  condition. 

When  a  testator  leaves  100  aurei  unconditionally,  and  the 
same  amount  subject  to  a  condition,  it  is  a  question  of  his 
intention,  whether  the  second  attaches  a  condition  to  the  first, 
or  whether  the  two  are  independent.     (D.  34,  4,  9.) 

Illustration, 

A  testator  bequeathed  a  farm  to  Titius  on  trust  for  Seius.  Afterwards  in  codicUli 
he  bequeathed  the  same  farm  to  Titius  without  repeating  the  trust.  Held  that  tlie  Utter 
writing  is  to  be  preferred  to  the  earlier,  and  that  the  trust  is  not  due.     (D.  34,  4,  28.) 

(b.)  Revocation  by  Events. 

I.  The  failure  of  the  will  in  which  the  bequests  are  contained. 
The  legacies  fall  with  the  will,  unless  there  is  clear  proof  that 

the  testator  meant  to  bind  the  intestate  as  well  as  the  testa- 
mentary heirs. 

II.  The  death  of  the  legatee  before  the  legacy  vests  (dies 
cedit).     (D.  35,  1,  5,  9.) 

III.  Interitus  rei. — The  loss  of  a  thing,  or  its  destruction  in 
any  manner  save  by  the  act  or  fault  of  the  heir,  falls  on  the 
legatee.     (D.  30,  26,  1 ;  D.  30,  53,  5.) 

Whether  a  change  of  species — as  of  wool  into  garments, 
timber  into  ships,  and  the  like — was  such  a  destruction  of  the 
original  as  to  vitiate  the  bequest,  was  a  moot  point  between  the 
Proculians  and  Sabinians.  According  to  the  Proculians,  a 
change  of  foim  was  a  change  of  thing  (D.  32,  88,  pr.) ;  but 
according  to  the  Sabinians,  the  legacy  was  due  if  the  substance 
bequeathed  were  still  in  existence,  whatever  the  change  of 
form.     (D.  30,  44,  2 ;  D.  30,  44,  3.) 

DiVESTrnvB  Facts. — Legacy  was  in  its  nature  a  mode  or 
form  of  acquisition,  and  therefore  divestitive  facts  are  out  of 
place.  A  legatee  could,  of  course,  release  an  beir,  as  he  could 
release  any  other  debtor. 

One  divestitive  fact,  however,  existed — ^time  or  condition. 
If  a  legacy  were  bequeathed  until  a  certain  time  or  event,  the 
legatee  continued  to  be  entitled  until  the  time  or  event  came. 
Originally  such  legacies  were  disallowed  (D.  30,  55) ;  but  Jus- 
tinian sanctioned  the  restriction  of  legacies  or  trusts  by  time. 
(0.  6,  37,  26.) 
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Remedies. 

A.  Eights  of  Heir. 

A  legatee  has  no  right  to  take  possession  of  the  things  bequeathed  withoat  the  ooa- 
sent  of  the  heir ;  and  if  he  does  so,  he  may  be  compelled  to  return  the  things  br  the 
Interdict  Quod  Legatorum,  (D.  48,  8,  1,  2.)  The  heir  must,  however,  be  ready  to 
give  security  for  the  payment  of  the  legacy,  in  the  event  of  the  inheritance  ben^ 
solvent.     (D.  48,  3,  2,  1.) 

B.  Rights  of  Legatee. 

I.  Simple,  unconditional  legacy. 

1.  If  the  bequest  is  of  a  specific  thing,  the  legatee  can  recover  it  by  the  ordJnaiy 
action  {jter  vindicationem)  given  to  an  owner.     (C.  6,  43,  1,) 

2.  If  the  bequest  is  not  specific,  the  legatee  may  sue  the  heir  or  persoo  diargtd 
with  the  legacy  as  a  debtor. 

3.  In  any  case,  the  whole  property  of  the  deceased  is  held  to  be  mortgaged  to  the 
legatees,  who  have  thus  another  resource,  the  actio  hypotheearia  or  utOis  Stniaaa. 
(C.  6,  43,  1.) 

When  there  are  several  heirs,  the  legatee  must  sue  each  for  a  part  of  the  legnj 
proportional  to  his  share.     (D.  31,  3,  3.) 

II.  When  the  legacy  is  not  due  at  once,  or  is  conditional. 

1.  When  a  legacy  was  not  payable  until  a  future  time  or  event,  or  the  law  into- 
posed  delay  to  a  suit  for  a  legacy  actually  due,  the  heir  or  person  charged  might  be 
required  to  promise  by  stipulation  for  the  performance  of  the  bequest,  and  that  be 
would  not  maliciously  destroy  or  make  away  with  the  property.  (D.  36,  S,  1,  pr.: 
D.  36,  3,  15,  pr.)  If  the  heir  refused,  the  legatee  could  demand  to  be  put  in  poaoi- 
sion  custodia  causa,     (D.  36,  8,  1,  2.) 

The  heir  might  be  released  from  the  necessity  of  giving  security  by  the  testator. 
{Satis  a  Seio  patre  meo  exigi  veto.)  (B.  36,  3,  18,  pr.)  By  a  constitutacm  <A  Zeao, 
confirmed  by  Justinian  (Nov.  22,  41),  a  parent  charged  with  a  legacy  for  a  child  vsf 
not  bound  to  give  security,  unless  upon  a  second  marriage,  or  by  the  expreas  injuBctaoa 
of  the  testator.     (0.  6,  49,  6.) 

2.  In  the  event  of  there  being  no  person  to  give  security,  the  legatee  could  be  pit 
in  possession,  to  see  that  the  produce  was  only  gathered,  and  not  made  away  witk 
by  the  heir.    (D.  36,  4,  5,  22.) 


INTERPRETATION   OF   WILLS   AND   LEGACIES. 

Every  question  .of  interpretation  is  a  question  of  the  existence 
of  a  right,  duty,  investitive  fact,  &c.,  and  might,  therefore, 
properly  find  a  place  under  one  or  other  of  these  respectire 
heads ;  but  it  is  convenient  to  gather  together  instances  from 
various  departments  to  illustrate  the  general  principles  of  in- 
terpretation, so  far  as  such  exist.  In  one  sense,  indeed,  the 
whole  law  of  legacies  is  a  law  of  interpretation,  for  it  resti 
upon  nothing  except  the  will  of  the  testator ;  and  the  nature 
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and  extent  of  the  rights  and  duties  of  the  legatee,  and  the 
question  whether  a  valid  interest  is  vested  in  him,  are  simply 
questions  of  interpretation.  Nevertheless,  there  are  some 
general  rules  that  relate  more  to  the  manner  of  interpretation 
than  to  the  results,  and  these  will  now  be  discussed  under  the 
following  heads : — 

A.  When  the  testator's  intention  is  clearly  and  sufficiently 
expressed,  but  if  literally  interpreted  involves  illegality,  or 
absurdity,  or  injustice. 

B.  When  the  testator's  intention  is  clearly,  but  not  com- 
pletely, expressed. 

0.  When  the  testator's  intention  is  ambiguously  ex- 
pressed. 

The  rules  to  be  stated,  unless  when  the  contrary  is  expressed, 
are  to  l)e  understood  as  applicable  to  the  interpretation  both  of 
wills  and  legacies. 

A.  When  a  testator  has  expressed  his  intention  in  language 
clear  and  sufficient,  his  intention  is  to  be  carried  out.  (D.  32, 
25,  1.)  The  language  of  the  testator  is  to  be  construed  in  its 
ordinary  sense,  and  if  that  sense  yields  an  intelligible  meaning, 
no  evidence  is  admissible  to  show  that  the  testator  used  the 
words  with  any  peculiar  signification.     (D.  30,  4,  pr.) 

Ulustratians, 

A  testator  bequeathed  fumitare  {mpellex).  He  was  acoostomed  to  consider  silver 
and  garments  as  included  in  that  word.  Servius  held  that  these  things  could  not  be 
indnded  in  a  legacy  of  *'  furniture  "  simply ;  the  language  must  be  construed  according 
to  ordinary  usage,  and  not  follow  the  idiosyncrasies  of  individuals.  Tubero  disagreed 
with  this  rule,  as  it  might  defeat  the  testator's  intention ;  but  it  was  approved  by 
Celsus,  and  inserted  in  the  Digest.     (D.  83,  10,  7,  2.) 

A  testator  bequeathed  a  fuufruct  of  land  to  his  wife,  charging  her  after  her  death 
to  give  the  land  to  his  heirs.  Now  as  the  wife  is  left  only  a  usufruct,  which  dies 
with  herself,  it  is  impossible  that  she  can  fulfil  the  trust.  Is  then  the  ttsufruct  to  be 
enlarged  into  ownerthip  in  order  that  the  trust  may  be  effectual  t  No,  the  testator's 
meaning  is  plain  ;  he  gives  only  a  usufruct,  and  it  is  not  to  be  enlarged,  although  the 
effect  of  interpreting  it  literally  is  to  defeat  the  trust.     (D.  33,  2,  25.) 

To  the  rule,  as  here  laid  down,  there  are  two  general  heads 
of  exception;  (1)  when  the  directions  of  the  testator  are 
illegal,  but  his  wishes  could  be  carried  out  in  accordance  with 
law ;  and  (2)  where  it  can  be  proved  that  his  real  intention 
differs  from  the  apparent  scope  of  his  words. 

1.  When  a  disposition  is  expressed  in  a  form  conflicting  with 
law,  but  may  be  carried  out  in  a  legal  manner.     (D.  34,  5,  24.) 
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Illustrations, 

A  father  dying  left  a  son  and  daughter,  and  charged  his  daughter  by  his  will  that 
she  should  iiot  make  a  will  until  she  had  children.  This  command  was  illegal,  becaoR 
a  testator  could  not  prohibit  a  legatee  making  a  wilL  The  Emperor,  in  oonstmh^ 
this  case,  said  the  testator  meant  that  his  daughter  should  be  at  liberty  to  prefer  her 
children  to  her  brother  as  heirs,  but  no  other  persons ;  just  as  if  be  had  asid 
that  she  should,  in  the  event  of  her  dying  without  children,  give  up  her  prt^>erfey  to  her 
brotiier.     The  words,  therefore,  were  construed  as  a  trust.     (D.  36,  1,  74,  pr.) 

Titius  left  his  property  to  Gains,  charging  Gains  to  make  Maevius  his  heir.  TUi 
ohai^  was  illegal,  as  no  one  could  prescribe  t9  another  person  who  should  be  his  heir, 
but  it  was  construed  as  a  trust  to  give  the  property  to  Maevius  on  the  death  of  Gains. 
(D.  30,  114,  6 ;  D.  36, 1,  17.) 

A  testator  appointed  two  heirs,  his  son  and  daughter.  He  requested  the  daa^ter 
to  take  as  a  prelegacy /rom  hertdf  the  villa  of  Gaza,  and  his  son  to  take  certain  lands 
also  from  himtdf  as  a  prelegacy.  A  legacy  could  not  be  charged  by  an  heir  on  himself ; 
but  this  disposition  is  read  as  if  the  words  {fr<ym  himtdf)  were  omitted,  in  whi<di  case 
the  prelegaoies  would  be  valid.     (D.  31,  34,  1.) 

11.  When  the  literal  rendering  of  a  will  conflicts  with  or  varies 
from  the  proved  intention  of  the  testator,  the  intention  is  to  be 
preferred  to  the  words. 

I.  In  determining  the  person  by  whom  or  to  whom  a  legacy 
is  to  be  given,  regard  is  to  be  had  more  to  the  nature  of  the 
legacy  than  to  the  names  mentioned. 

Illustrations. 

Julianus  Severus  died  leaving  several  heirs,  and  bequeathed  to  his  foeter-son  50 
aurei,  to  be  paid  by  Julius  Maurus,  his  tenant,  out  of  the  rent  due  by  him.  He  also 
left  a  legacy  to  Maurus.  Held  that  the  heir,  and  not  Maurus,  was  charged  witli  the 
legacy,  as  the  object  of  the  testatM-  was  simply  to  point  out  the  qpnrce  from  which  the 
legacy  was  to  be  paid.     (I).  32,  27,  2.) 

A  legacy  to  a  fiUurfamiUas^  if  he  continues  in  his  father's  foUsUu,  is  held  to  be  a 
direct  bequest  to  the  father.  (D.  35,  1,  42.)  On  the  other  hand,  a  legacy  to  a.^Mif- 
famiUat  to  be  paid  to  him  {ut  ipsi  solvatur)  cannot  be  sued  for  by  i^Q  paterfemitiaf. 
(D.  36,  2,  14,  2.) 

A  legacy  of  land-tax  (vectiffol)  is  left  to  Titius.  Titius  is  the  legatee,  not  the  tax- 
gatherer,  as  it  was  for  the  benefit  of  Titius  the  legacy  was  made.     (D.  32,  11,  22.) 

A  testator  bequeaths  10  awrei  to  Titius  to  discharge  a  debt  of  that  amount  due  by 
testator  to  Sempronius.  Is  Sempronlus  entitled  to  the  legacy  t  No,  becanee  be  hat 
his  action  against  the  heir,  and  it  is  nothing  to  him  thajt  the  testator  has  directed  a 
legatee  to  pay  it.  The  heir  is  the  real  legatee,  and  he  oan  sue  Titius  to  fwoe  him  to 
pay  the  amount  to  Sempronius.  (D.  30,  49,  4.)  If  in  the  above  case  Maevius  were 
surety  for  the  testator,  he  also  could  compel  Titius  to  pay  the  debt.     (D.  30,  49,  5.) 

Maevius  is  surety  for  Titius.  Maevius  bequeaths  a  sum  to  a  legatee  to  pay  ^ 
debt  for  which  he  is  surety.  Titius  and  the  heir  of  Maevius,  or  eitber  of  them,  csa 
compel  the  legatee  to  pay  the  debt.     (D.  30,  49,  7.) 

Maevius  is  surety  for  Titius  to  Sempronius.  Maevius  bequeaths  the  debt  to 
Sempronius.  Sempronius  is  not  legatee,  but  Titius  is^  for  the  amoimt  of  the  debt 
(D.  30,49,6.) 

A  testator  requires  one  of  several  co-heirs  to  pay  all  the  debts  due  by  him«  Tbe 
creditors  cannot  sue  on  the  will,  but  the  co-heirs  can.     (D.  80,  69,  2  ;  D.  84,  3,  7, 1) 
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Wlien  one  of  several  joint-debtort  k  released  by  way  of  legacy,  it  is  a  question  of 
intention  whether  this  is  a  release  of  the  debtors  that  are  not  named.  If  the  debtors 
are  partners,  and  one  cannot  be  released  without  the  other,  it  is  presumed  that  the 
testator,  in  releasing  one,  meant  both.  (D.  34,  8,  8,  4.)  But  if  the  joint-debtors  are 
not  partners,  and  so  one  may  be  released,  leaving  the  rest  bound,  the  presumption  is 
that  only  the  debtor  that  b  named  is  released,  but  that  presumption  may  be  rebutted 
by  evidence  of  the  testator*s  intention  to  release  alL     (D.  82,  11,  20 :  D.  82,  11,  21.) 

A  testator  left  as  heirs  his  ttUcr,  his  brother,  and  others.  To  the  tutor  he 
bequeathed  10  aurd,  of  which  he  had  been  out  of  pocket  for  the  brother.  Held  that 
the  tutor  was  not  a  legatee,  because  the  sum  left  was  only  the  amount  of  his  debt, 
and  a  legacy  to  a  creditor  is  in  vain  (D.  84, 8,  28,  10),  but  the  brother  is  legatee  for 
the  sum.     (D.  84,  8»  28,  11.) 

2.  The  context  may  show  that  the  testator's  intention  differs 
from  the  literal  rendering  of  his  wilL 

Illustrations, 

Titius  appointed  as  heirs  Seia  lus  wife  and  Maevia.  Seia  had  one-twelfth,  and 
Maevia  eleven-twelfths.  He  stated  that  his  body  was  to  be  delivered  to  his  wife,  to 
be  buried  by  her  in  a  particular  field,  and  a  monument  was  to  be  built  to  the  value  of 
40  aurei.  The  share  of  Seia  came  to  150  aureif  and  it  was  held  that  although  the 
construction  of  the  tombstone  was  specially  charged  to  Seia,  the  testator  could  not 
have  intended  her  to  pay  so  much  as  40  out  of  150  aurei  ;  and  the  true  construction  of 
the  will  was  that  Seia  should  pay  one-twelfth,  and  Maevia  eleven-twelfths  of  the  40 
aurei,     (D.  32,  42.) 

"  I  charge  my  sons,  if  either  of  them  dies  without  leaving  children,  to  give  his 
share  of  my  inheritance  to  his  surviving  brother  ;  and  if  both  die  without  leaving  chil- 
dren, I  wish  my  property  to  go  to  my  granddaughter  Claudia."  The  first  that  died 
left  a  son,  the  surviving  brother  left  no  children.  If  the  words  are  read  strictly, 
Claudia  will  get  nothing  ;  but  it  was  held  that  the  true  meaning  was  that  Claudia 
should  take  the  share  of  whichever  brother  died  childless,  and  therefore  she  gets  one- 
half  of  the  inheritance.     (D.  86, 1,  57,  1.) 

3.  Evidence,  outside  the  will,  may  show  that  the  testator's 
words,  if  construed  literally,  would  defeat  his  intention. 

Illustraticnis. 

A  testator  bequeathed  to  a  person  above  fourteen  and  imder  twenty -five  a  legacy 
when  he  should  have  reached  puberty.  It  was  held  that  by  puberty  the  testator 
meant  full  age  ;  namely,  twenty-five.     (D.  82,  50,  5.) 

A  testator  bequeathed  to  his  concubine  a  farm,  with  its  bailifi^  hb  wife  {corUU' 
bemalU)  and  children.  Do  children  include  grandchildren  ?  Generally  not  (D.  50, 
16,  220,  1),  but  in  this  case  it  was  held  to  include  grandchildren,  in  order  to  prevent 
their  separation  from  the  mother,  because  if  the  literal  construction  were  adopted, 
the  bailifTs  children  would  go  with  him  to  the  legatee,  and  his  children's  children 
would  belong  to  the  heir.  It  was  presumed  that  the  testator  did  not  wish  to  break 
up  the  family.     (D.  31,  41,  5.) 

A  testatrix  by  will  manumitted  Dama  and  Pamphilus,  and  bequeathed  them  a 
farm,  to  go  after  their  death  to  their  children  {filii).  By  her  will  she  also  charged 
her  heirs  to  manumit  Pamphila,  the  natural  daughter  of  Pamphilus.  Pamphilus, 
after  his  legacy  vested,  made  a  will  appointing  Maevhis  heir  on  trust  to  surrender  his 
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share  of  the  f ann  to  Pamphila  as  soon  as  she  was  freed.  Held  that  PamphOa  took 
directly  under  the  will  of  the  testatrix  under  the  name  of  ''children,"  althoogk, 
being  bom  in  slavery,  she  could  not  be  a  legitimate  child  of  Pamphilas.  (D.  81, 
88,  12.) 

A  testator  bequeathed  to  "  his  freedmen  "  the  allowance  of  food  and  other  thinsi 
he  had  been  accustomed  to  give  them.  One  of  the  freedmen  was  away  four  yean  m. 
his  own  business,  with  the  permission  of  testator,  and  of  course  during  that  tint 
received  nothing ;  but  to  him,  as  to  the  other  freedmen,  the  testator  gave  a  legacy  of 
5  aurei  each.  Held  that,  notwithstanding  his  absence,  the  freedman  was  entitted  to 
participate  in  the  legacy  of  food,  &c.     (D.  34,  1,  19.) 

Titia  9n  her  death  bequeathed  to  all  her  freedmen  and  freed  women  the  allowaace 
of  food  and  clothes  she  had  been  accustomed  to  make  to  them  in  her  lifetime.  As 
her  accounts  showed,'only  three  of  them  were  in  receipt  of  such  allowance  at  the  tine 
of  her  death  ;  nevertheless,  all  got  the  benefit  of  the  legacy.     (D.  84, 1,  15,  2.) 

A  testator  charged  his  heir  to  pay  to  a//  his  freedmen  a  certain  amount  in  Uen  of 
maintenance.  Two  of  his  freedmen,  Dama  and  Pamphilus,  the  testator  had,  two 
years  before  his  death,  and  before  the  making  of  the  will,  driven  from  hb  bonae,  sad 
ceased  to  give  them  food.  They  could  not  claim  the  legacy  unless  they  proved  that 
the  testator's  feelings  towards  them  had  afterwards  become  more  friendly.  (D.  31, 
88,  11.) 

B.  The  will  of  a  testator  may  be  expressed  clearly,  but  may 
not  go  far  enough  to  enable  it  to  be  carried  into  eflFect ;  or  the 
testator  may  have  declared  that  his  dispositions  are  not 
complete. 

1.  A  testator  gives  clear  and  siiflScient  terms,  but  indicates 
his  intention  at  a  future  time  to  modify  his  gift,  or  make  it 
conditional. 

"Let  Titius  be  heir,  subject  to  the  conditions  afterwards  stated."  No  troth  ooa- 
ditions  were  stated.  The  appointment  of  Titius  is  unconditional  Jnatinian  gave 
this  decision  in  accordance  with  the  opmion  of  Papinian,  given  in  the  faUf>wiiig  obml 
Villages  {vici)  were  left  on  trust  for  the  State  ;  the  villi^g^es  had  distinct  boumkriea 
The  testator  said  that  in  another  document  he  would  specify  the  boundaries^  and  tht 
conditions  of  the  annual  games  he  wished  to  have  celebrated,  and  died  without  doi^ 
so.     Nevertheless,  the  legacy  is  valid.     (C.  6,  25,  8  ;  D.  81,  77,  33.) 

2.  When  one  of  several  co-heirs  is  asked  to  give  anything  to 
his  co-heirs,  and  the  shares  in  which  these  are  to  take  are  not 
specified,  they  take  the  shares  in  proportion  to  their  shares  of 
the  inheritance.     (D.  30,  1,  78,  4.) 

Illustration. 

Maevia  appointed  heirs  her  son  Gains  for  five-twelfths,  her  daughter  Titia  for 
three-twelfths,  and  her  son  Septicius  for  four-twelfths,  on  trust  as  to  Septidus,  if  be  <£•£ 
under  20  without  leaving  children,  that  his  share  should  go  to  the  other  two.  Sep- 
ticius died  under  20  without  leaving  children.  HIb  share  is  not  divided  «({osOy 
between  Gains  and  Titia,  but  in  the  proportion  of  five  to  three.  Gains  gets  fim  cjghlfci 
and  Titia  three-eighths  of  the  share  of  Septicius.     (D.  86,  1,  78,  5.) 

3.  When  the  kind  or  quantity  is  left  undetermined. 
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A  legacy  of  a  number  of  ooidb  {numerus  nummorum),  without  ipeclfying  what  coins, 
18  not  void  for  uncertainty,  but  evidence  is  admissible  to  show  what  coins  the  testator 
meant.  The  most  decisive  evidence  is  the  habits  of  the  testator,  and  next  the  custom 
of  the  country.  Regard  is  also  to  be  had  to  the  disposition  of  the  testator,  the  rank  of 
the  legatee,  or  the  afiection  or  relationship  subsisting  between  them  ;  and  finally,  to  the 
context.  (D.  80,  50,  8. )  The  presumption  is  in  favour  of  fixing  the  sum  as  low  as 
possible.     (D.  82,  75.) 

When  the  kind  of  thing  is  clearly  expressed,  but  the  quantity- 
is  not,  the  general  rule  is  that  the  legacy  is  to  be  made  as  little 
onerous  as  possible  to  the  heir. 

Illustrations, 

A  legacy  is  left  to  Titius  of  as  much  as  one  heir  gets.  Held  that  the  measure  is  the 
quantity  taken  by  the  heir  that  has  the  smalleet  share.     (D.  32,  29,  1.) 

A  testator  left  to  a  person  his  Ck>melian  farm.  It  appeared  that  there  were  two 
of  the  same  name.  Held  that  the  legatee  must  be  content  with  the  smaller,  unless  he 
can  prove  that  the  testator  meant  him  to  have  the  larger  one.     (D.  30,  89,  6. ) 

But  in  other  cases,  from  the  nature  of  the  bequest,  or  from  the 
relation  between  the  testator  and  legatee,  it  was  held  that  the 
testator  meant  to  give  as  much  as  the  words  would  carry. 

Illustrations, 

Seia  in  her  will  said  that  if  she  lived  she  would  do  it  herself,  but  if  she  died  she 
requested  her  heirs  to  set  up  a  statue,  weighing  100  lbs.,  in  the  temple  of  her  native 
place,  with  her  name  upon  it.  In  the  temple  the  statues  were  of  bronze  or  silver.  As 
Seia  did  not  specify  the  material,  it  was  held  from  her  purpose  of  piety  that  she  meant 
the  best,  and  therefore  ihe  statue  was  to  be  of  silver;  not  of  gold, 'because  such 
statues  were  not  in  that  temple.     (D.  84,  2,  38,  2.) 

Pompeius  Hermippus  appointed  his  son  Hermippus  heir  for  nine-twelfths,  and  his 
daughter  Titiana  heir  for  three- twelfths,  giving  each  certain  lands  by  way  of  prelegacy. 
If  Hermippus  died  without  leaving  children,  other  lands  were  to  be  g^ven  to  Titiana. 
Afterwards  the  testator  made  codiciUi  giving  Titiana  certain  lands  in  full  satisfaction 
of  her  part  of  his  inheritance  and  of  what  was  left  in  his  wilL  The  property  of 
Sermippus  fell  to  the  Fiscus.  Titiana  took  under  the  codiciUi,  and  the  question  arose 
whether  she  would  also  take  the  lands  she  was  to  get  not  directly  under  the  will,  but 
in  the  event  of  her  brother  dying  without  issue.  It  was  held  that  the  codiciUi 
excluded  her  only  from  what  she  would  have  taken  under  the  will  in  her  brother's 
lifetime,  not  from  what  she  was  entitled  to  only  on  his  death.    (D.  82,  27,  1.) 

0.  When  the  testator's  intention  is  obscure  or  ambiguous. 

Ambiguity  arises  from  various  sources,  some  from  the  snares 
of  language,  others  through  the  negUgence  or  uncertain  views 
of  the  testator.  We  may  divide  these  sources  under  three 
heads — 

1.  When  ambiguity  arises  from  the  language  or  grammatical 
construction  adopted  by  the  testator. 
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II.  When  the  operative  words  are  clear,  but  doubt  is  cast 
upon  them  through  some  inconsistent  and  unnecessary  state- 
ment. 

III.  When  the  ambiguity  arises  from  conflicting  dispositions 
of  the  testator. 

I.  Ambiguity  aiising  from  language  or  grammatical  con- 
struction. 

1.  Words  importing  the  masculine  gender,  include  the  femi- 
nine gender ;  but  words  importing  the  feminine  gender  do  not 
include  the  masculine  gender.  (D.  50,  16, 116 ;  D.  50,  16,  163, 
1 ;  D.  32,  93,  3.)  Thus,  horse  includes  mare  (D.  32,  65,  6) ; 
"  girl "  does  not  include  "boy"  (D.  32,  81),  nor  daughter,  son 
(D.  31,  45). 

2.  The  past  or  present  tense  does  not  include  futurity,  but  in 
some  legacies,  as  of  aliment,  farm  stock,  &c.,  words  of  the 
present  or  past  tense  are  regarded  as  spoken  from  the  death  of 
testator,  not  from  the  making  of  the  will. 

A  bequest  by  a  testator  to  his  wife  of  whatever  he  had  given  her  or  booght  for  her 
use,  does  not  include  gifts  made  after  the  wiU.    (D.  32,  83,  1.) 

A  legacy  of  release  to  a  debtor,  as  "  whatever  he  owed,"  does  not  include  rams 
borrowed  after  the  making  of  the  wiU.     ( D.  84,  3,  28,  2. ) 

3.  The  conjunction  "  and "  is  often  read  as  "  or,"  and  con- 
junctive terms  are  taken  disjunctively. 

"  If  Stichus  and  Dama,  my  slaves,  be  mine  at  the  time  of  my  death,  then  let 
Stichus  and  Dama  be  free,  and  have  a  certain  farm  to  themselves."  Stichus  was  soM 
or  manumitted  by  the  testator.  Dama,  although  verbally  conjoined  with  him,  ii 
entitled  to  his  freedom  and  the  bequest     (D.  82,  29,  4;  D.  28,  7,  2,  1.) 

Gains  Seius  is  heir  for  six-twelfths,  Lucia  Titia  for  three-twelfths,  and  others  for 
three-twelfths.  The  testator  charged  Gains  Seius  and  Titia  on  their  death  to  give  to 
Titius  and  Sempronius  one-half  of  what  he  left  them.  Both  Gains  and  Utia  entersd, 
and  Gains  died  first.  Titia  must  at  once  give  up  what  is  due  out  of  the  share  d 
Seius,  and  on  her  death  what  is  due  out  of  her  own.  Here,  after  their  death,  is  read 
as  after  the  death  of  each  so  much  is  to  be  given.  (D.  36, 1,  80,  7.)  But  the  contexi 
might  show  that  the  trust  was  due  only  on  the  death  of  the  survivor.     (D.  3S,  2,  84.) 

4.  The  alternative  conjunctions  "  aw<,"  "  ve/,"  and  *'  sive**  have 
often  other  meanings,  even  conjunctive. 

A  testator  bequeathed  their  children  to  the  slaves  he  had  manumitted  in  hit  will 
or  (nve)  in  any  other.  This  was  held  to  include  those  that  were  manumitted  neither 
by  will  nor  codiciilif  but  by  the  testator  in  his  lifetime,  the  word  "  or  **  not  being 
restrictive,  but  merely  introducing  examples.     (D.  82,  37,  7.) 

"  I  give  and  bequeath  to  my  wife  her  ornaments  or  (teu)  whatever  I  have  got  for  her 
use. "    Here  " or  "  (nw)  is  equivalent  to  "  and."    (D.  34,  2,  80.) 

A  woman  bequeaths  lands  to  her  husband  on  trust,  if  he  had  children,  to  them  after 
his  death  ;  if  he  had  none,  then  to  his  or  {sire)  her  next  of  kin,  or  {aiU)  even  to  their 
freedmen.  This  does  not  give  the  husband  any  power  of  choice,  but  simply  iodicstas 
the  order  in  which  the  classes  named  shall  be  entitled  to  ihe  property.  (D.  Sit 
77,  22.) 
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"tf  a  son  or  daughter  is  bom  to  me,  let  snch  be  heir ;  if  neither  a  son  nor  daughter 
is  bom  to  me,  let  Seins  be  heir."  If  a  son  and  daughter  are  bom,  both  are  heirs, 
although  *'or  "  is  used.    But  the  birth  of  either  excludes  Seius.     (D.  84,  5,  13,  6.) 

5.  The  position  of  an  adjective  coming  after  several  sub- 
stantives may  create  ambiguity. 

A  woman  made  a  legacy  in  these  terms  :  "  Quisquis  mihi  heres  erit,  Titiae  vestim 
meam,  mundum  omamentaque  muUAria  damnas  esto  dare.**  The  adjective  "  muliebria  " 
was  in  this  instance  held  to  apply  to  **omamerUa**  only.     (D.  84,  2,  8.) 

"  IJzori  meae  vestem,  mundum  muliebrem,  omamenta  omnia^  aurum,  argentum, 
quod  ejus  causa  factum  paratumque  esset,  omne  do  lega"  Omne  was  held  to  apply  to 
each  BubstantiTe.     (D,  82,  100,  2.) 

6.  Ambiguity  from  the  position  of  a  clause. 

"  Fundum  Seianum  heres  mens  Attio  cum  Dione  Maevii  servo  dato,*'  Here  the 
slave  of  Maevius  may  be  either  joint-legatee  with  Attius,  or  may  be  himself  bequeathed 
along  with  the  Seian  farm.  The  latter  was  considered  to  be  the  probable  meaning  of 
the  testator,  unless  some  particular  reason  existed  for  his  making  a  legacy  to  the  slave 
of  Maevius.    (D.  84,  6,  13,  1.) 

7.  A  doubt  often  existed  whether  a  condition  was  not  meant 
to  extend  to  other  clauses  than  that  with  which  it  is  immediately 
connected.  The  answer  depended  on  the  nature  of  the  circum- 
stances and  on  the  context. 

Illustrations, 

A  testator  appointed  a  JUivrfamUioB,  Titius,  one  of  his  heirs,  unconditionally,  and 
Upave  a  legacy  to  him,  saying  in  the  same  will,  "  As  I  have  appointed  Lucius  Titius 
lieir,  so  I  wish  him  to  accept  the  inheritance,  if  he  is  released  from  his  father's 
potesUu, "  This  condition  was  held  not  to  apply  to  the  legacy,  which,  therefore,  could 
be  demanded  from  the  co-heirs.     (D.  86,  2,  27,  pr.) 

A  testator  bequeathed  a  house  to  his  freedmen,  in  order  that  they  might  dweU  in 
it  and  keep  up  his  name,  and  that  the  longest  liver  of  them  should  have  the  whole  ; 
and  he  added  this  much  in  addition  {hoc  amplius),  "  I  wish  to  be  given  to  them  the 
Sosian  farm."  The  bequest  of  the  farm  was  subject  to  the  same  restrictions  as  the 
bequest  of  the  house.    (D.  85, 1, 108.) 

A  freedman  appointed  two  heirs  equally,  his  patron  and  his  daughter — as  to  the 
daughter  on  trust,  for  certain  female  slaves  of  the  patron,  on  their  manumission  ;  and  in 
default  of  his  daughter,  the  freedman  substituted  these  female  dlaves  as  his  heirs.  The 
daughter  refused  to  enter,  and  these  slaves  entered  by  order  of  the  patron  as  substitutes. 
Afterwards  they  were  manumitted.  Could  they  claim  the  half  of  the  freedman*s 
property  ?  Yes,  because  the  substitution  was  held  to  be  subject  to  the  same  condition 
as  the  trust,  that  it  was  to  take  effect  on  their  manumission.     (D.  81,  88.) 

A  condition  is  held  to  be  repeated  when  it  is  necessary  to 
the  validity  of  the  subsequent  legacy. 

Ulustrattons. 

"  Let  my  heir  give  Stichus  my  slave  5  aurei  ;  and  if  Stichus  serves  my  heir  for  two 
years,  let  him  be  free.*'  Here  the  legacy  of  5  aurd  would  be  void  if  it  were  to  take 
effect  before  the  slave's  freedom.  Held,  therefore,  that  it  was  due,  subject  to  the 
same  condition  as  the  freedom.     (D.  82,  80,  2.) 
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Seine  was  substituted  as  heir,  and  a  legacy  given  him  in  the  event  of  his  not  being 
heir ;  and  also  a  legacy  of  15  aurei  was  given  to  his  wife.  Held  that  the  condition, 
— ff  Seius  is  not  heir— does  not  apply  to  his  wife.     (D.  31,  89,  2  ;  D.  35,  1,  89.) 

"Let  Stichus,  if  his  accounts  are  correct,  and  his  wife  {eontubemalit)  be  free." 
Stichiis  died  before  his  accounts  were  settled.  Held  that  his  wife  got  her  freedom 
immediately.  (D.  35,  1,  81.)  Julian  states  that  she  got  her  freedom  only  if  die  paid 
the  balance  due  by  Stichus,  if  any  balance  was  due.     (D.  40,  7,  31,  1.) 

II.  A  second  great  head  of  ambiguity  arises  from  the  testator 
saying  too  much. 

1.  A  sum  is  certain  from  general  terms,  but  the  testator  adds 
precise  figures  that  are  not  coextensive  with  the  general  terms. 

A  testator  bequeathed  to  his  Mdfe  50  aurei,  the  same  quantity  as  he  had  got  with 
her.  The  real  sum  he  had  got  was  40.  Held  that  the  figures  were  the  object  of  the 
legacy,  and  the  rest  mere  description.  The  woman,  therefore,  was  entitled  to  the  full 
sum  named.     (D.  33,  4,  6.) 

"  To  Lucius  Titius  I  give  and  bequeath  the  three  pounds  of  gold  that  I  was  aocos- 
tomed  to  allow  him  in  my  life.''  What  testatrix  really  allowed  Titius  was  40  amrei 
a  year,  and  a  certain  weight  of  silver  on  festive  days.  Titius  may  compel  the  heirs  to 
continue  the  allowance,  although  three  pounds  are  mentioned.  (D.  3S,  1,  19,  2.)  In 
this  case  precisely  the  opposite  interpretation  was  adopted,  the  intention  of  tho 
testatrix  being  to  continue  her  allowance. 

2.  When  a,n  accessory  ifi  given  in  the  form  of  a  qualifying 
clause,  it  does  not  restrict  the  extent  of  the  principal  gift. 

A  bequest  of  all  one's  slaves,  with  their  peculium,  includes  not  merely  those  thai 
have  a  peculium,  but  abo  those  that  have  not.     (D.  30,  52.) 

A  bequest  of  gold,  with  the  gems  and  pearls  in  it»  includes  the  gold  that  has  no 
pearls  or  gems  in  it.     (D.  34,  2,  11.) 

3.  An  explanatory  clause  does  not  restrict  the  operative 
words. 

Illustrations. 

A  testator  bequeathed  certain  articles  of  gold  and  silver  to  Seia  on  trast  to  give 
them  on  her  death  to  certain  of  his  slaves  ;  for,  he  added,  the  usufruct  of  these  things 
in'  your  lifetime  will  be  enough  for  you.  The  explanatoiy  clause  would  make  Seia  a 
usufructuary,  and  so  defeat  the  trust  to  give  the  articles  to  certain  slaves  ;  but  it  was 
held  not  to  restrict  the  bequest  of  the  ownership  conferred  directly  before  the  explana- 
toiy clausa.  (D.  34,  2, 15.)  If,  however,  the  operative  words  had  given  a  usufruct,  and 
the  explanatory  words  had  disclosed  a  trust,  the  trust  would  have  failed.  (D.  7,  5,  12  ; 
D.  34,2,  15;  D.  33,  2,25.) 

A  testator  bequeathed  to  his  freedmen  and  freedwomen  his  lands  in  the  Isle  cf 
Chios,  in  order  that  they  might  out  of  the  proceeds  obtain  the  allowance  of  food  and 
clothes  he  had  made  to  them  in  his  lifetime.  Modestinus  held  that  this  dause 
explaining  the  object  of  the  legacy  did  not  restrict  the  operative  words,  and  that  there- 
fore the  freedmen  take  the  land  as  joint-owners,  so  that  before  the  legacy  vests,  the 
shares  of  predeceased  freedmen  vest  in  the  survivors,  and  after  the  legacy  Teste  in 
the  heirs  of  deceased  freedmen.     (D.  34,  1,  4.) 

d.  When  to  the  bequest  of  a  class  of  things  the  testator  adds 
either  sub-classes  or  individuals,  generally  the  addition  is  treated 
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as  a  superfluity,  and  therefore  i\ot  restrictive,  (D.  33,  10,  9.) 
But  the  context  may  show  that  the  testator  added  them 
restrictively. 

Ultistrations, 

A  teetfttor  bequeathed  a  stocked  fann  {fundui  imtruchu)  with  the  furniture  and 
slaves.  These  things  are  included  in  a  legacy  of  stocked  farm,  but  they  do  not 
restrict  the  words  "  stocked  farm."     (D.  88,  7,  12,  40.) 

Seia  was  appointed  heir,  and  if  she  became  heir,  a  prelegacy  was  given  her  of 
stocked  farms,  with  their  bailifEs  and  the  arrears  of  rents  of  tenants.  Aiterwards  in 
codiciUi  he  added  that  he  wished  Seia  to  have  the  fanns  bequeathed  "just  as  they 
are  stocked,"  with  implements  of  husbandly,  furniture,  cattle,  bailifb,  the  arrears 
of  tenants,  and  storehouses.  It  was  clear  when  the  testator  made  the  codicilli 
that  he  had  forgotten  the  will,  and  in  this  case  the  words  "fundus  inttructut " 
were  held  to  cover  only  the  classes  of  things  specially  enumerated.     (D.  88,  7,  20,  pr.) 

'*  My  villa,  in  the  ttaU  in  which  I  poitemed  it,  with  the  furniture,  tables,  slaves, 
both  urban  and  rural,  dwelling  there,  the  wines  that  shall  be  found  there  at  my  death, 
and  10  aurei,'*  were  the  object  of  a  legacy.  Although  (ita  ut  ipse  postedi)  would  be 
equivalent  to  domus  ir^structOf  the  following  words  show  what  the  testator  meant,  and 
the  legacy  does  not  include  books,  glass  vessels,  or  clothes.     (D.  88,  7,  18, 13.) 

A  testator  bequeathed  a  stocked  farm,  and  to  ike  same  legatee  certain  of  the 
■laves  attached  to  it  by  name.  It  was  oonsidered  that  the  specific  bequest  of  certain 
of  the  slaves  showed,  in  the  first  place,  that  the  testator  did  not  think  slaves  were 
included  under  the  designation  "  stocked  farm  ; "  in  the  second  place,  that  he  never- 
theless wished  to  give  the  legatee  some  of  the  slaves  attached  to  the  farm  ;  and  in  the 
third  place,  none  except  those  specially  mentioned.     (D.  88,  7, 18,  11.) 

A  testator  bequeathed  to  a  legatee  specifically  two  statues  of  marble,  and  then  "  all 
his  marble  "  (omne  marmor).  There  was  a  difference  of  opinion  among  the  jurists  as 
to  the  effect  of  thb  bequest  The  view  adopted  by  Labeo,  Cascellius,  Pomponius, 
and  Javolenus,  and  in  the  Digest,  is,  that  only  the  two  statues  are  due,  as  the  words 
•«all  marble**  must  be  restricted  to  those  named.  Ofilius  and  Trebatius,  whose 
opinion  was  overruled,  said  that  all  the  marble  statues,  as  well  as  those  mentioned, 
were  included  in  the  legacy.     (D.  84,  2,  1,  pr.  ;  D.  82,  100,  1.) 

A  legatee  was  charged  to  give  food  to  the  testator*s  freedmen,  and  afterwards  the 
testator  said :  "  To  you  I  commend  Prothymus,  Polychronius,  and  Hypatius,  that 
they  may  live  with  you,  and  obtain  food  from  you.**  This  special  commendation  does 
not  take  away  the  legacy  of  food  from  the  other  freedmen,  but  is  simply  a  request 
for  special  regard  to  those  naiped.     (D.  84,  1,  5. ) 

A  testator  bequeathed  generally  to  his  freedmen  and  freedwomen  food  and  house- 
room.  He  bequeathed  10  aurei  to  Basilica,  one  of  his  freedwomen,  to  remain  at  five 
per  cent,  interest  with  two  of  her  freedmen  until  she  was  twenty-five,  meanwhile  the 
interest  to  be  paid  her  for  aliment.  Ueld  that  she  vras  not  entitled  to  aliment  under 
the  general  bequest  to  the  freedwomen.     (D.  84,  1, 16,  2.) 

A  testator  gave  an  annuity,  during  his  life,  to  Marcus,  a  man  of  learning.  In  his 
will  he  charged  his  wife  to  see  that  none  of  his  friends  were  in  want,  and,  moreover,  to 
give  80  aurei  to  Marcus.  Could  Marcus,  as  one  of  the  friends,  claim  the  annuity  in 
juidition  to  the  80  cmirei  t  Yes,  on  account  of  the  supposed  liberality  of  the  testator  to 
m  learned  man,  and  the  smallness  of  the  legacy,  which  would  not  have  been  an 
equivalent  for  ike  amount     (D.  88,  1,  19,  1.) 

IIL  Ambiguity  arises  when  the  testator  makes  several  dis- 
positions that  cannot  be  carried  out,  each  in  its  integrity. 
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AVhere  two  injunctions  of  a  testator  are  irreconcileable, 
neither  is  to  be  given  eflfect  to.  (D.  50,  17,  188.)  If,  however, 
one  of  the  injunctions  is  contained  in  codicilli  of  later  date, 
that  one  is  to  be  preferred.  (C.  6,  42,  19;  D.  30,  12,  3.)  But 
in  a  gift  of  freedom,  that  which  favours  manumission,  not  that 
which  is  later,  is  preferred.  Thus  if  a  slave  is  ordered  to  be 
free,  and  afterwards  bequeathed  as  property,  the  bequest  is 
void  (D.  31,  14),  unless  a  clear  intention  to  revoke  the  gift  of 
freedom  is  proved.     (D.  40,  4,  10,  1 ;  D.  40,  5,  50.) 

Illustrattons. 

"  Let  Titius,  when  he  can,  be  tutor."  "  Let  Iitius  be  tutor  if  the  ship  comes  tnm 
Asia."  These  conditions  were  contained  in  the  same  document.  The  latter  condition 
must  be  fulfilled  before  Titius  is  tutor;  i.e,  not  the  least  onerous,  but  the  n^vft 
recently  written  condition,  must  be  fulfilled.     (D.  26,  2,  8,  S.) 

**  I  give  and  bequeath  Stichus  to  Sempronius.  If  Sempronius  shall  not  noanumit 
Stichus  within  a  year,  let  the  said  Stichus  be  free.'*  Here  the  legacy  to  Sem- 
pronius is  qualified  by  the  subsequent  conditional  gift  of  freedom.  Sempronius,  if  he 
manumits  Stichus  within  the  time,  becomes  patron  ;  but  if  he  does  not,  Stichus  is  &ee 
under  the  will,  and  the  testator  is  his  patron.     (D.  40,  4,  15.) 

"  Let  Tithasus,  if  he  ascends  the  Capitol,  be  heir.^  "  Let  Tithaeus  be  heir." 
The  imconditional  appointment  is  preferred  to  the  conditional,  from  the  anxiety  of  the 
Eoman  Law  to  prevent  the  failure  of  wills.     (D.  28,  5,  67.) 

"  Let  Tithasus  be  heir."  <'  Let  Tithasus  if  he  ascends  ihe  Capitol  be  heir.*'  Hero^ 
again,  the  unconditional  appointment,  though  first,  is  preferred  to  the  second.  (D. 
28,  6,  67.) 

1.  When  the  conflict  arises  from  mistake. 


Sempronius  Proculus  made  two  counterparts  of  his  will,  a  usual  custom  to  ] 
the  will  in  case  of  one  copy  being  lost.  In  one  of  the  two  counterparts  the  amount 
A)f  legacy  written  to  Titius  was  100  auret,  in  the  other  50.  Proculus  held  that  Hhrn 
heir  deserved  most  consideration,  and  that  the  legatee  should  take  only  50.     (D.  31, 

^7.) 

2.  When  the  same  thing  was  bequeathed  twice  over  to  the 
same  person,  the  question  was  whether  it  was  intended  as  a 
repetition  of  the  bequest,  or  as  a  double  bequest. 

When  the  same  thing  is  bequeathed  twice  over  in  the  same 
document  from  the  same  heir  to  the  same  legatee,  the  heir  owee 
the  thing  only  once.  If  it  is  not  a  specific  thing  that  is 
bequeathed,  but  a  sum  or  quantity,  the  presumption  is  the 
same,  although  it  may  be  rebutted  by  clear  and  convincing 
evidence  of  the  testator  s  intention  to  double  the  amount.  (D. 
30,  34,  3.) 

When  the  same  sum  is  bequeathed  in  the  same  will  from  two 
diflferent  heirs  to  the  same  legatee,  it  is  held  to  be  due  separately 
from  each,  unless  a  contrary  intention  is  proved  of  the  testator. 
(D.  31,  44,  1.) 
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When  a  legacy  is  given  by  will,  and  the  same  amonnt  after- 
wards from  the  same  heir  in  codicilliy  the  burden  of  proving  that 
the  testator  did  not  intend  the  second  legacy  to  be  additional 
falls  on  the  heir,  not  on  the  legatee.     (D.  22,  3,  12.) 

When  the  same  thing  is  given  in  the  same  will  to  the  same 
legatee,  but  from  two  different  heirs,  one  must  give  the  thing, 
and  the  other  its  value.  (D.  «30,  53,  2.)  But  when  a  farm,  part 
of  a  doSf  was  bequeathed  specifically,  and  afterwards  generally 
the  do8  to  a  wife,  it  was  held  that  the  farm  was  due  only  once, 
not  twice.     (D.  33,  4,  1,  14.) 

When  different  amounts  are  bequeathed  by  the  same  or 
different  instruments  to  the  same  legatee,  the  nature  of  the 
legacy  is  to  be  considered  in  determining  whether  the  second 
is  in  addition  to  or  in  derogation  from  the  first. 

A  testator  freed  certain  elaves  by  will,  and  bequeathed  them  10  aurei  a  month  for 
maintenance.  Afterwards  he  bequeathed  to  all  his  freedmen  7  aurei  a  month  for 
maintenance,  and  10  aurei  a  year  for  dothes.  It  was  held  that  the  second  legacy 
reecinded  the  first.     (D.  34, 1,  18,  pr.) 

Paula  appointed  Callinicus  one  of  her  heirs,  and  bequeathed  10  aurei  to  his  daughter 
Jubentiana  on  her  marriage.  In  codiciUi  she  bequeathed  to  Callinious  100  aurti,  with- 
out saying  turn  ampliut.  Both  legacies,  it  was  held,  were  du<^  particularly  as  nothing 
was  left  to  his  daughter  by  the  codiciUu     (D.  32,  27.) 

3.  When  the  ownership  of  a  thing  is  bequeathed,  and  the 
usufruct  of  it. 

A  farm  is  bequeathed  to  Titius,  and  by  the  same  testator  the  usufruct  of  it.  I 
the  legatee  chooses  the  ownership,  the  usufruct  is  included  ;  if  he  chooses  the  usufruct, 
ha  does  not  get  the  ownership.     (D.  33,  2,  10.) 

A  farm  is  bequeathed  to  Titius,  and  the  usufruct  of  it  to  Gains.  The  correct 
interpretation  of  this  u  that  during  their  lives  Titius  and  Gains  have  the  usufruct 
jointly ;  after  the  death  of  Gains,  Titius  or  his  heir  is  owner.     (D.  33,  2,  19.) 

4.  A  bequest  may  be  made  to  two  persons  of  things  by  class 
names,  which  to  a  certain  extent  may  cover  the  same  ground. 

"  I  give  and  bequeath  to  Titia  my  weayers,  except  those  I  have  bequeathed  to 
another  by  this  wilL  To  Plotia  I  bequeath  aU  the  slaves  bom  in  my  house,  except 
those  I  have  bequeathed  to  another. "  Some  of  the  slaves  answered  the  description  of 
both  dasses  ;  they  were  weavers,  and  also  bom  in  testator's  family.  These  must  be 
equally  divided  between  Titia  and  Plotia.     (D.  30,  86,  pr.  ;  D.  82,  99,  5.) 

To  Titius  *' clothes"  are  bequeathed,  to  Titia  "  women's  clothes."  Titius  gets 
clothes  after  deducting  women's  cloth&s.     (D.  34,  2,  1.) 

To  Titius  a  legacy  of  proyision  is  given ;  to  Gains,  of  wine.  Titius  gets  the 
prorision  left  by  testator,  less  the  wine.     (D.  33,  6,  2. ) 

Stichus  is  manumitted  by  will,  receiving  his  peculium  (which  includes  a  female 
slave)  as  a  legacy.  The  testator  bequeaths  aU  his  female  slaves  to  his  wife.  Held 
that  this  did  not  include  the  slave  contained  in  the  peculium,  and  it  was  immaterial 
which  legacy  was  first  mentioned.     (D.  33,  8,  15.) 

Stichus  is  manumitted  by  will,  receiving  his  peculium  as  a  legacy.     His  peculium 
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indadee,  inter  alia,  Pamphiltis.  Pamph3u«  is  numumitted  by  wOL  Held  ,ihaX  the 
gift  of  freedom  should  be  preferred  to  the  legacy  of  pcculium,     (D.  40,  4,  10.) 

A  testator  bequeathed  to  all  his  freedmen  their  wives  and  children,  except  those  he 
desired  to  belong  to  his  wife,or  bequeathed  to  her  individually.  He  afterwards  bequeathed 
to  his  wife  certain  lands  with  everything  on  them,  and  daves  both  rural  and  urban, 
and  stewards  (actoret),  excepting  only  those  manumitted  by  him.  Eros  and  Stidiu 
managed  that  property  to  the  time  of  testator's  death  (as  ctetores).  They  were  childrea 
of  Dams,  who  was  manumitted  by  the  testator.  Do  Eros  and  Stichus  therefore  go  to 
the  testator's  wife  under  the  description  of  adores,  or  to  Dama  under  the  descriptioA 
of  their  children  ?  From  a  regard  to  natural  affection,  it  was  held  that  Eros  and 
Stichus  should  be  given  to  Dama.     (D.  82,  41,  2.) 

A  testatrix  manumitted  Felicissimus  and  Felicissima,  bequeathing  to  them  the  FumditM 
Oargilianus,  She  bequeathed  to  her  son  Titius  all  that  she  had  got  from  his  father 
and  unde.  She  got  tiie  Fundus  Qa/rgUianut  from  his  father.  Could  Titius  daim  it^ 
or  part  of  it  t  Seeing  Ihat  nothing  was  left  the  two  manumitted  slaves  except  this 
farm,  it  was  held  that  the  general  words  of  the  legacy  to  Titius  could  not  deprive  them 
of  the  farm  specifically  bequeathed  to  theuL     (D.  32,  41,  8.) 

A  testator,  inter  alia,  manumitted  his  stewards,  and  bequeathed  their  peeuUvtm  to 
them ;  to  certain  of  his  freedmen  he  gave  legacies,  and  to  all  a  bequest  of  food 
and  raiment.  After  the  will  a  daughter  was  bom  him,  and  in  codicilH  he  required  all 
the  legacies  to  abate  to  the  extent  of  a  third  in  favour  of  his  daughter  Petina.  It  was 
held  that  the  bequest  of  food  and  raiment  did  not  abate,  as  presumably  it  was  not 
beyond  what  was  required,  and  therefore  could  not  8uff9r  abatement    (D.  34, 1, 18, 8.) 
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LAW     OF     PEOCEDURE. 


The  history  of  Roman  Civil  Procedure  presents  a  very  striking 
picture  of  the  extremely  slow  growth  of  Civil  Jurisdiction.  In 
modem  times,  the  right  of  the  State  to  obedience  is  in  theory 
unqualified ;  its  absolute  sovereignty  is  recognised  as  a  moral 
and  political  axiom.  But  this  authority,  so  familiar  to  us  that 
we  no  more  feel  inconvenience  from  its  pressure  than  we  do 
from  the  weight  of  the  atmosphere,  would  have  received  but 
scant  recognition  from  the  men  that  laid  the  foundations  of 
Koman  greatness.  At  the  time  of  the  XII  Tables,  the  State  did 
not  as  yet  claim  to  decide  civil  disputes,  although  it  sanctioned 
the  use  of  force  to  bring  an  alleged  wrongdoer  before  the 
tribunals.  At  an  earlier  period,  as  we  may  infer  from  the 
pecuUarities  of  the  oldest  form  of  legal  procedure — the  mcror 
mentum — even  this  limited  authority  was  denied.  The  earliest 
type  of  judicial  proceedings  is  a  mock  combat  followed  by  a 
reference  tQ.^jbitration.  The  first  judges  were  simply  arbitria- 
tors.  Civil  jmisdiction  sprang  out  of'  arbitration.  The  coercive 
authority  of  the  State  grew  out  of  the  volimtary  submission  of 
the  subject^  That  is  the  keynote  to  the  history  of  Civil  Pro- 
cedure  in  Rome.  The  development  of  this  theme  occupies  the 
greater  portion  of  the  present  Book. 

Before,  however,  entering  into  the  steps  in  Roman  procedure, 
it  is  necessary  to  describe  the  various  tribunals  of  Rome.  The 
First  Division  will  give  an  account  of  the  Roman  Judicatiu-e ; 
the  Second,  a  description  of  Roman  Procedure ;  and  the  Third, 
a  short  statement  of  the  Law  of  Evidence. 

3d 
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SECOND  DIVISION.— CIVIL  PROCEDURE. 

Pabt  L  From  the  SuimoNS  to  the  Appearance  of  the  Parties. 
L  The  Law  of  the  XII  Tables.    The  Smnmons  a  private  act. 
IL  Development  of  the  early  Law  by  the  Praetorian  edict. 
III.  The  Summons  made  a  Prooess  of  Court  by  the  Imperial  ConstitutioDB. 

Part  IL  From  the  Appearance  of  Parties  until  Judgment. 

(a)  Ordo  JudicwrunL    Compulsory  reference  to  arbitration. 
L  Proceedings  before  the  Praetor — the  Reference.     (Injure.) 

IL  Proceedings  after  reference  to  judgment.     {In  judicio. ) 

(b)  The  so-called  Extraordinary  Procedure.    Causes  heard  by  official  Judge*. 

Part  III.  Execution  of  Judgments. 

I.  The  Law  of  the  XII  Tables.     Execution  only  against  the  person. 
II.  Praetorian  Reforms.     Execution  against  property.     Bankruptcy. 
III.  Execution  allowed  by  the  Emperors  against  specific  articles  of  property. 

Part  IV.  Appeals. 

L  During  the  Republic.     Negative  Appeal.    Veto  of  magistrates. 
II.  During  the  Empire.      Pontive  AppeaL      Hierarchy  of    magistrates  and 
subordination  of  tribunals. 


THE    JUDICATURE. 


JURISDICTION:  ItS  NATURE  AND  VARIETIES. 

Since  the  time  of  Hobbes,  the  proposition  that  sovereign 
power  is  one,  that  there  cannot  be  two  sovereign  powers  in  one 
State,  has  become  a  political  commonplace.  Since  Montesquieu 
wrote,  another  aspect  of  sovereignty  has  been  much  discussed. 
"Sovereignty"  was  analysed  by  him  into  three  elements, — 
the  legislativCj^the  judicial,  and  the  executive  or  administrative. 
The  sovereign  is  lawgiver,  judge,  and  administrator  of  public 
business,  wielding  the  force  of  the  nation  to  protect  it  against 
foreign  enemies,  and  to  keep  the  peace  at  home.  (De 
TEsprit  des  Loix,  liv.  xi.  c.  vi.)  Upon  this  analysis  Montes- 
quieu based  a  theory  of  political  hberty.  Freedom,  which  he 
defined  to  be  the  power  to  do  what  one  ought,  and  to  refuse 
to  do  what  one  ought  not,  does  not  belong  necessarily  to 
Republics,  nor  is  it  necessarily  absent  from  Monarchies.  It  is 
only  to  be  found,  whatever  the  form  of  government,  where 
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the  legislative,  executive,  and  judicial  powers  are  held  by  men 
or  bodies  of  men  independent  of  each  other.  A  superficial 
examination  of  the  British  Constitution  led  Montesquieu  to 
quote  it  as  an  example  of  his  theory.  But  the  British  Consti- 
tution, properly  imderstobd,  is  an  example,  not  of  the  separa- 
tion, but  of  the  perfect  concentration  of  the  three  powers.  The 
sovereign  body  in  England  is  the  Cabinet,  which  forms  the 
executive  power.  But  the  condition  of  its  possession  of  the 
executive  is  its  control  over  legislation.  As  soon  as  a 
Cabinet  fails  to  obtain  a  majority  in  the  legislative  body,  it 
must  give  way  to  another  set  of  men  who  can  do  so.  It  is 
true,  also,  that  the  judges  of  the  Supreme  Court  are  in  a  sense 
independent,  but  they  are  removeable  on  an  Address  from  both 
Houses  of  ParUament ;  which,  again,  are  in  accord  with  the 
Cabinet.  Inferior  judges  are  removeable  in  a  much  more 
summary  manner. 

But  while  Montesquieu  was  mistaken  in  supposing  that  the 
complete  independence  of  the  three  forms  of  sovereign  power 
was  essential  to  the  preservation  of  public  liberty,  his  analysis 
possesses  a  certain  convenience.  Although  the  sovereign 
power  is  one,  it  manifests  itself  in  three  main  directions, — the 
making  of  laws,  the  decision  of  lawsuits,  and  the  conduct  of  the 
business  of  the  nation.  That  each  of  those  functions  should  be 
exercised  by  a  diflFerent  body  is  highly  convenient,  and  the 
Constitutions  of  States  in  the  modern  world  afford  many 
examples.  But  in  Rome  such  an  analysis  would  not  in  early 
times  have  been  understood.  In  the  first  place,  the  legislative 
power  was  exercised  very  sparingly,  if  at  all.  The  Govern- 
ment had  two  main  functions — to  keep  the  peace  at  home, 
and  to  protect  the  country  firom  foreign  enemies.  The  first 
magistrates  of  the  Republic,  who  took  the  name  of  Praetors 
before  they  received  that  of  Consuls  (Varro,  Apud  Nonium,  1, 
91),  united  in  themselves  the  fimctions  of  judges  and  mihtary 
commanders. 

When,  owing  partly  to  the  pressure  of  the  Plebeians  into  the 
Consulship,  and  partly,  no  doubt,  to  the  increase  of  work.  Praetors 
were  first  appointed,  a  practical  separation  of  the  judicial  fi-om 
the  executive  functions  was  introduced,  while  yet  the  separa- 
tion of  those  functions  in  theory  would  not  have  been  intelh- 
gible.  The  Praetors,  like  the  Consuls,  could  command  armies 
and  administer  the  State ;  the  difference  between  the  two 
offices    lay    not    in    their    theoretical    powers,    but    in    the 


Digiti 


ized  by  Google 


788  LAW  OF  PROCEDURE. 

separation  of  these  for  practical  convenience.  The  leading 
characteristic  of  the  sovereign  power  was  thus  its  indivisi- 
biUty.  The  Boman  Republic  never  hit  upon  the  device 
of  representative  government.  Under  a  representative 
form  of  government  there  may  be  reconciled  perfect  unity  of 
action  with  complete  separation  of  the  main  functions  of 
government. 

A  Sovereign  Assembly  undertakes  but  a  small  part  of  the 
government,  but  it  superintends  the  whole,  and  keeps  itself 
master  of  all  departments  of  State.     In  Rome,  however,  it  was 
the  entire  political  constituency,  at  first  confined  to  Patricians, 
afterwards  extended  to  Plebeians,  that  remained  sovereign. 
There  was  no  small  representative  assembly  to  stand  between 
the  constituency  and  the  executive.    Each  of  the  higher  magis- 
trates, Consid,  Praetor,  or  Censor,  was  regarded  as  an  inde- 
pendent delegate  of  the  sovereign  people,  and  therefore  as 
possessing  the  sovereign  power.     In  practice,  no  doubt,  their 
authority  was  restricted.     A  Praetor  who  should  have  inter- 
fered with  the  work  of  a  Consul,  or  a  Consul  who  should  have 
attempted  to  administer  justice,  would  have  been  guilty  of  an 
unconstitutional  act,  and  would  have  been  stopped  by  the  veto 
of  his  fellow-magistrates.     This  veto  was  one  of  the  singular 
c6nsequences  of  the  Roman  constitution.    Each  of  the  higher 
magistrates,  as  representing  the  sovereign  people,  could  himself 
exercise  the  whole  sovereign  power,  and  forbid  any  other  person 
doing    any  act  of    sovereignty.      Sovereignty  involves   the 
power  to  forbid,  no  less  than  the  power  to  command.    The 
abuse  of  the  veto,  by  which  a  magistrate  might  have  been 
reduced  to  impotence,  while  he  in  turn  coidd  ve.to  the  acts  of 
the  magistrate  that  vetoed  his  acts,  might  easily  have  led  to  a 
political  deadlock  and  anarchy.     But  the  exercise  of  the  veto 
was  limited  by  constitutional  usage,  and  by  the  circumstance 
that  magistrates,  appointed  only  for  a  year,  were  not  anxious 
to  brave  the  dangers  and  impopularity  of  a  wanton  abuse  of 
power.      We   shall  see  hereafter  in  what  manner  the  veto 
served  as  a  substitute  for  a  Court  of  Appeal.    Meanwhile  it  is 
important  to  keep  in  view  that  during  the  Republic  we  have 
no  judges,  in  the  strict  meaning  of  the  term — ^that  is  to  say, 
men  whose  single  work  is   to  administer  justice ;   what  we 
have  is  rather  magistrates  told  oflf  for  that  special  duty,  while 
yet   retaining   in   theory,  and   often   exercising  in   fact,   the 
executive  functions  of  government. 
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Explanation  op  Terms. 

Imperium,  a  word  destined  to  have  a  great  history,  meant  originally  the  authority 
of  a  consul  or  general  in  the  field  over  his  troops.  It  was  extended  to  the  supreme 
power,  including  that  of  life  and  death,  given  to  the  governors  of  provinces,  a  power 
that  could  be  exercised  only  in  the  provinces.  Ulpian  Ba3r8  "  imperium  fnerum "  is 
the  power  of  the  swoid  to  correct  criminal  men.     (D.  2,  1,  3.) 

Jvrudictio  is  defined  by  the  same  author  as  the  power  of  granting  a  judex  or 
arbitrator  to  litigants.  (D.  2,  1,  3.)  The  power  that  a  Praetor  had  of  exacting 
securities  and  granting  execution  against  property  is  stated  to  be  in  the  exercise  of  his 
imperitm  rather  than  of  his  Juri$dictio,  (D.  2,  1,  4.)  Again,  the  appointment  of  a 
person  to  the  office  of  tutor  is  said  by  the  same  author  to  have  been  contained 
neither  in  imperium  nor  in  jurisdictio,  but  to  be  a  quite  special  power  conferred  on 
particular  persons  by  statute.     (D.  26,  1,  6,  2.) 

It  may  be  urged  that  every  magistrate  having  jurUdicHo  must  have  power  to 
enforce  his  commands,  and  therefore  the  power  of  the  sword.  But  Ulpian  resorts  to 
another  refinement,  and  observes  that  a  magistrate  having  jurisdiction  need  not  have 
imperium  pure  and  simple,  but  he  has  the  power  of  the  sword  so  far  as  is  necessary  to 
support  \aa  jurisdietto,  and  to  that  he  gave  the  name  of  imperium  mixtum,    (D.  2, 1,  8.) 

The  restricted  use  of  jvrisdictio,  which  includes  only  one  branch  of  the  judicial 
powers  of  the  Roman  magistrate,  does  not  survive  in  the  English  equivalent,  juris- 
diction. It  had,  however,  a  considerable  application  in  Rome.  Thus  the  municipal 
magistrates  had  jurisdiction  but  not  the  judicial  powers  included  in  the  imperium 
(D.  50,  1,  26,  pr.) :  and  hence  not  the  miasio  in  posaesnonem,  as  a  measure  of  security, 
nor  the  rettiifutio  in  integrum.     (D.  50,  1,  26,  1.) 

Jurisdiction,  ContentioiLS  and  Voluntary. 

Jurisdiction  is  contentious  when  one  invokes  the  aid  of  the  law  against  one  that 
disputes  his  demands  ;  it  is  voluntary  when  the  person  having  a  right  to  resist 
the  demand  appears  as  a  consenting  applicant.  The  voluntary  jurisdiction  was  mainly 
confined  to  the  cases  where  the  process  of  court  was  employed  in  fictitious  suits,  as  in 
the  eetfio  in  jure,  the  ancient  forms  of  manumitting  slaves,  or  the  adoption  and 
emancipation  of  children. 

In  the  contentious  jurisdiction,  the  rule  that  a  man  must  not  be  judge  in  his  own 
cause  was  applied  with  the  utmost  rigour.  A  magistrate  could  not  decide  in  a  cause 
in  which  his  wife,  children,  freedmen,  or  other  dependants  were  parties.  (D.  2,  1,  10.) 
But  in  the  exercise  of  voluntary  jurisdiction  such  a  restriction  would  have  been 
pedantic  and  inconvenient.  A  Praetor  could  not  appoint  himself  to  the  office  of  tutor, 
for  although  tutorea  were  not  paid,  they  had  great  opportunities  of  oppressing  their 
pupHU,  (D.  1,  14,  4.)  On  the  other  hand,  a  Consul  or  Praetor,  under  lus  father's 
potettoi,  could  be  given  in  adoption  or  emancipated  in  his  own  court  (D.  1,  7,  3  ; 
D.  1,  14,  2.)  Hence  also  a  son  under  poteHaa  could  manumit  his  own  slave  {servus 
peeuliarit)  before  his  father  as  Praetor.  (D.  40, 2, 18,  2.)  The  voluntary  jurisdiction 
is  personal,  and  may  be  exercised  in  any  place  (D.  1,  7,  86,  pr.),  as  by  a  Proconsul 
before  he  has  set  out  for  his  province.     (D.  1,  7»  86,  1.) 

Jurisdiction,  Original  and  Delegated, 

The  distinction  between  imperium  and  jurisdictio  was  important  in  its  bearing  on 
the  power  of  delegation.  It  was  a  privilege  of  a  magistrate,  resting  on  custom  (D.  1, 
21,  1,  1),  to  delegate  }nB  jurisdietto  ;  i.e,,  the  power  of  compulsorily  referring  a  dispute 
to  arbitration  {judicis  dandi  licentia),  (D.  2,  1,  5  ;  D.  1,  16,  12.)  The  Praetor  could 
appoint  a  delegate  generally,  or  for  a  particular  case  only  (D.  2,  1, 16),  a  power  that 
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was  always  exercised  when  he  had  been  engaged  in  the  caase  as  an  advocate 
(D.  2,  1,  17.)  The  person  to  whom  the  authority  was  del^^ated  could  not  in  tnn 
delegate  to  another.  (D.  1,  21,  5.)  The  impetium  mtxfvm,  such  as  was  involred  m 
jurigdictio,  necessarily  passed  to  the  delegate.  (D.  1,  21,  5,  1.)  Again,  the  joriB* 
diction  conferred  by  special  enactment  could  not  be  delegated,  and  thus  in  the  lex  Jvlia 
c2f  r»  an  express  power  of  appointing  a  substitute  is  conferred  when  the  magistnUe 
has  to  leave  Home.     (D.  1,  21,  1,  pr.) 

But  no  magistrate  could  delegate  his  imperiuin,  (D.  50, 17,  70.)  TTie  power  of 
the  sword  could  not  be  delegated  by  a  Governor  of  a  Province  even  to  his  Lieutenant, 
and  all  serious  criminal  charges  must  be  sent  before  the  Governor  himself.  (D.  1,  16, 
13  ;  D.  1,  16,  11.)  But  in  the  case  of  the  Lieutenant  to  a  Governor  of  a  province 
{Legattu  Proconsulis),  *by  a  rescript  of  Severus  and  Antoninus  it  was  settled  that 
the  jurisdiction  in  the  case  of  tutoret  suspecH  might  be  delegated  to  them ;  and  it 
seems  also  they  could  appoint  ttUoret.  (D,  1,  16,  15.)  In  like  manner,  the  mistio  tn 
Tpossesnonem  could  be  delegated  to  a  Legate,  although,  as  we  have  seen,  this  was  held 
to  belong  more  to  the  imperium  than  to  jurisdicHo.     (D.  1,  21,  4,  pr.) 

Jurisdiction*     Extenflion  {prorogatio)  by  consent. 

All  magistrates,  except  the  higher,  had  a  limited  jmisdiction.  Their  jurisdiction 
was  limited  in  two  ways,  territorially  (D.  2, 1,  20  ;  D.  50,  16,  239,  8),  and  pecuniarily 
(Paul,  Sent  d,  5,  1).  When  a  limit  was  placed  to  the  value  involved  in  the  suits  that 
a  magistrate  could  consider,  the  sum  to  be  taken  was  that  demanded,  not  what  was 
really  due.  (D.  2,  1,  19,  1.)  In  suits  for  partition  there  was  a  difference  of  opinion 
as  to  the  measure.  Proculus  argued  that  it  ought  to  be  the  amount  claimed  by  each 
litigant;  Cassius  and  P^^asus  held,  on  the  contrary,  that  it  was  the  value  of  the 
property.     (D.  2,  1,  11,  2.) 

The  jurisdiction  might  be  extended  in  both  respects.  Thus  when  a  person  sues  in 
the  jurisdiction  of  his  debtor,  he  must  allow  cross-actions  to  be  brought  before  the  same 
judge,  although  the  cause  of  action  may  have  arisen  out  of  the  jurisdiction.  (D.  6, 1, 
22  ;  0.  7,  45,  14.)  Again,  if  there  are  cross-claims,  one  within,  the  other  exceeding^ 
the  limit  of  a  magistrate's  jurisdiction,  if  the  creditor  for  the  smaller  amoont 
sues,  the  other  claim  must  be  referred  to  the  same  judge.     (D.  2,  1,  11, 1.) 

The  jurisdiction  might  be  extended  {prorogcUa)  by  consent,  if  the  amoont 
exceeded  its  limit.  (I).  5,  1,  1  ;  D.  00,  1,  28.)  This  consent,  to  be  binding,  most  be 
given  with  the  knowledge  that  there  Ib  no  jurisdiction.  (D.  5,  1,  2.)  The  consent  most 
not  be  given  by  mistake  (D.  2,  1,  15),  nor  be  obtained  by  coercion.  Consent  will 
be  implied  ordinarily  if  the  defendant  does  not  avail  himself  of  the  plea  in  bar  of  juris- 
diction (exceplio  fori),     (D.  5,  1,  80.) 

But  the  consent  of  the  defendant,  although  it  may  extend  the  jurisdictioin  of  a 
magistrate,  cannot  create  a  jurisdiction  where  none  rests.  (C  8, 18,  3  ;  J).  5,  1,  81.) 
Thus  a  judge  appointed  exclusively  for  criminal  causes  cannot  exercise  jurisdiction  bj 
consent  in  a  civil  suit.  (D.  5, 1,  61,  1.)  But  the  Emperor's  agent  {Procurakr 
CaetarU),  although  he  had  jurisdiction  only  in  Exchequer  cases,  could  by  oonsrat  of 
parties  hear  other  civil  causes  if  the  Government  were  not  ooncenied.     (C.  3,  13»  1.) 


MAGISTRATES  OF  THE  REPUBLIC. 

During  the  Republic,  and  also  throughout  the  Empire  until 
Diocletian,  the  administration  of  justice  in  civil  causes  was  en- 
trusted to  private  citizens  imder  the  direction  of  the  magistrates. 
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When  the  kings  governed  Rome,  we  are  told,  with  what  truth 
it  may  be  difficult  to  say,  that  the  kings  heard  all  causes  them- 
selves, and  did  not  allow  the  intervention  of  any  private 
arbitrators  in  the  hearing  of  suits.  (Cic.  de  Repub.  5,  2 ;  Dion. 
Halicar.  10,  1.)  But  at  least  from  the  time  of  the  XII  Tables 
we  know  that  the  magistrates  did  not  hear  and  decide  civil 
causes,  imless  when  there  was  no  issue  of  fact  between  the 
parties.  We  have,  therefore,  during  a  long  period,  extending 
for  more  than  200  years  into  the  Empire,  and  embracing  the 
rise,  development,  and  golden  age  of  Roman  jurisprudence,  a 
divided  administration  of  justice.  After  considering  the  magis- 
tracy, we  shall  advert  to  the  various  species  of  arbitrators.    . 

I.  Consuls. 

The  Consuls  were  elected  annually  in  the  Comitia  Centuriata. 

They  were  presidents  of  the  Senate,  and  had  jurisdiction 
over  crime,  with  power  to  inflict  flogging,  and  even  severer  pun- 
ishment, subject  to  an  appeal  to  the  people.  (D.  1, 2, 2, 16.)  They 
succeeded  to  all  the  powers  of  the  kings  (D.  1,  2,  2,  14),  but  on 
the  appointment  of  Praetors  ceased  to  meddle  with  contentious, 
civil  jurisdiction.  But  they  retained  voluntary  jurisdiction ;  as, 
e.g.,  the  manumission  of  slaves.     (D.  1,  10,  1,  pr.) 

II.  Praetors. 

The  Praetors  were  elected  annually  in  the  Comitia  Centuriata. 
They  wore  a  purple  robe,  like  the  Consul^ ;  had  a  ciunle  chair, 
and  were  attended  by  lictors.  They  were  the  highest  judicial 
magistrates. 

At  first,  B.O.  306,  only  one  Praetor  was  elected  exclusively 
from  the  patricians.  A  new  Praetor  was  elected  in  B.0. 246.  These 
were  now  distinguished,  the  former  as  Praetor  Urbanus  (the  City 
Praetor),  and  the  latter  aB  Praetor  Peregrinus  (the  Aliens'  Praetor). 
In  B.C.  227,  four  new  Praetors  were  created  after  the  conquest 
of  Sardinia,  Italy,  Spain,  and  Narbonne,  as  governors  of  these 
newly  .acquired  provinces.  The  number  was  raised  by  Sulla 
to  ten,  by  Julius  Caesar  to  sixteen.  But  now  the  dignity  and 
glory  of  the  office  were  destined  to  suffer  ecHpse.  The  Empire 
created  new  officers,  and  the  republican  magistracy  fell  into 
the  background.  Claudius  added  two  new  Praetors,  who  had 
exclusive  jurisdiction  over  the  recently  invented  fideicoinmissa. 
It  is  said  that  Titus  took  away  one,  and  Nerva  added  one 
having  jurisdiction  in  Exchequer  cases,  and  thus  the  greatest 
number  attained  was  eighteen.  (D.  1,  2,  2,  32.)  From  that  time 
the  decay  of  the  office  was  rapid.     Under  Valentinian  and 
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Marcian  there  were  only  three,  and  it  is  believed  by  some  that 
the  oflSce  was  quite  extinct  before  the  time  of  Justinian. 

The  Praetors  differed  in  rank,  the  highest  being  the  Praetor 
Urbanus.  He  filled  the  post  of  Consul  when  the  latter  was 
obliged  to  take  the  field  with  the  army.  He  was  the  author  of 
the  Edict. 

The  jurisdiction  of  the  Praetors  in  civil  causes  was  imlimited. 
It  is  usually  smnmed  up  in  three  words,  <fo,  dice,  addico.  Addico 
expresses  the  power  of  the  Praetor  to  vest  a  title  to  property 
by  his  judgment,  and  it  is  a  chief  element  in  the  cessio  injure. 
Dico  or  dicere  jus  is,  we  are  told  by  Ulpian  (D.  2,  1,  1),  the 
widest  designation  of  the  authority  of  the  Praetor,  for  it  in- 
cludes not  merely  the  compulsory  reference  to  arbitration  {dare 
judices)y  but  the  appointment  of  tutoresy  &c.  In  this  somewhat 
extended  sense  there  is  no  difference  between  do  and  dico  ;  as, 
moreover,  dico  must  include  edicts  and  interdicts. 

III.  ^diles. 

The  iEdiles  were  elected  annually,  like  the  Consuls  and 
Praetors. 

(1.)  Two  were  elected  B.C.  494.  Plebeians  were  admitted  to 
the  office. 

(2.)  Two  others  were  created  B.0. 365  (Curule  -EdUes),  confined 
to  Patricians. 

(3.)  Two  Cereal  ^diles  in  B.C.  45  by  Julius  Caesar. 

The  jurisdiction  of  the  ^Ediles  seems  to  have  been  limited. 
They  had  the  management  of  the  local  police  and  public  works. 
Their  judicial  powers  were  chiefly  exercised  in  reference  to 
sale,  and  that  chiefly  of  grain,  slaves,  and  cattle. 

The  other  magistrates  of  the  Republic — Censors,  Quaestors, 
and  Tribimes  of  the  People — had  a  slender  connection  with  civil 
jurisdiction.  The  power  of  the  Tribunes  to  veto  will  be  referred 
to  when  we  come  to  the  subject  of  appeals. 

The  inferior  and  municipal  magistrates  offer  many  points  for 
observation,  and  deserve  study,  but  they  had  nothing  to  do 
with  the  development  of  Roman  civil  procedure,  and  we  may 
pass  them  over. 

The  Arbitrators  {Jttdex,  Arbiter,  Centumviri,  Recuperatores). 

I.  Judex. 

The  office  of  judex  is  of  great  antiquity — of  how  great 
antiquity  cannot  with  certainty  be  known.  By  the  illegibility 
of  a  single  word  in  Gains  iv.  15  we  lose  his  valuable  testimony. 
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The  Baying  that  thirty  days  were  allowed  for  the  nomination  of 
a,  judex,  Gains  attributes  to  a  lex  Pinaria  [B.C.  471  (I)],  before 
which  time  he  says  a  judex  was  [  ]  given.    The  blank 

leaves  it  uncertain  whether  the  lex  Pinaria  merely  regulated  tlie 
time  for  the  appointment  of  the  judex,  or  whether  we  owe  to  it  the 
first  introduction  of  the  system  of  judices.  At  all  events  the 
office  of  judex  remounts  to  the  XII  Tables.  In  the  XII  Tables 
it  is  stated  that  a  trial  may  be  postponed  if  the  judex  or  arbiter 
is  ill.  Again  CScero  informs  us  (De  Leg.  1,  21,  55)  that  by  the 
XII  Tables  three  arhitri  settled  disputed  boundaries.  From 
Festus  {vindiciae)  we  gather  that  according  to  the.  XII  Tables 
three  arbiters  were  given  in  questions  of  false  vindiciae.  Again, 
we  have  in  the  old  legis  actio,  called  Judicis  Postulatio,  decisive 
evidence  of  the  antiquity  of  the  office. 

In  the  early  part  of  the  Republic,  although  in  principle  the 
litigants  could  always  choose  a  judex,  yet  they  were  confined 
in  their  selection  to  senators.  It  was  not  until  B.C.  122 
that  a  knight  was  made  eligible  for  the  office,  by  the  lex  Senv- 
pronia  carried  at  the  instance  of  C.  Gracchus.  In  B.C.  69  a  law 
carried  by  Aurelius  Gotta  established  three  classes  from  which  a 
judex  could  be  drawn;  (1)  senators,  (2)  knights,  and  (3) 
tribunes  of  the  Treasury.  Augustiua  added  a  fourth  class  for 
causes  of  small  value,  under  the  name  of  ducenariu  Galigula 
added  a  fifth  class.  The  lists  of  judicea  were  drawn  up  every 
year  by  the  Praetor  Urbanus,  and  pubhshed  in  the  forum.  At 
first,  when  drawn  only  from  the  Senate,  the  judices  numbered 
300,  but  in  the  time  of  Augustus  the  number  was  swollen  to 
1000 ;  and  later,  in  the  time  of  Pliny,  to  several  thousands.  It 
has  been  suggested,  on  the  strength  of  a  passage  in  Seneca 
(De  Beneficiis,  3,  7),  that  the  parties  might  select  a  person  as 
judex,  although  he  was  not  on  the  inscribed  lists,  and  that  the 
restriction  to  the  lists  was  confined  to  criminal  causes.  That 
view  is  disputed  by  Ortolan. 

Usually  the  plaintiff  offered  the  defendant  a  judex  {judicem 
ferebat) ;  if  the  parties  could  not  agree,  the  selection  seems  to 
have  been  determined  by  lot.  When  the  judex  had  been  finally 
selected,  the  magistrate  formally  appointed  him  (addicere 
judicem).  (D.  5,  1,  17;  D.  5,  1,  39,  pr.)  The  person  chosen 
was  unpaid,  and  he  could  not  refuse  to  act.  (D.  50,  5,  13,  2.) 
As  the  office  of  judex  related  to  the  public  law,  a  person  under 
poteatas  could  act.  (D.  5,  1,  12,  3 ;  D.  5,  1,  77.)  A  person 
could  hQ  judex  after  the  age  of  eighteen.    (D.  42,  1,  57.)    Paul 
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flays  some  persons  were  incapable  of  acting  as  JiuUces  by 
nature,  as  the  deaf,  dumb,  persons  under  puberty,  and  the 
insane;  some  by  custom,  as  women  and  slaves,  not  because 
they  want  judgment,  but  because  it  is  settled  law  that  they 
cannot  hold  a  pubKc  office;  and  others  by  law,  as  persons 
ejected  from  the  Senate.  (D.  5,  1,  12,  2.)  For  those  who  w«« 
capable  and  compellable  to  be  jvdicesy  a  list  of  excuflee  is  given, 
as  in  the  case  of  other  public  duties.     (D.  60,  5;  D.  50,  6.) 

The  judex  was  not  a  trained  lawyer.  Is  this  the  distinguish- 
ing mark  of  the  office?  Certainly  not,  for  neither  wbs  the 
Praetor  selected  for  his  legal  acquirements.  The  administra- 
tion of  justice  was  in  the  hands  of  laymen. 

The  jvdex  has  been  compared  with  the  modem  jury,  but  this 
analogy  is  even  more  misleading  than  such  analogies  usuaUj 
are.  We  have  in  the  English  law  no  person  filling  the  exact 
office  of  the  judex.  His  functions  were  in  a  sense  unique.  He 
alone,  a  single  judex^  a  man  imacquainted  with  law,  sat  without 
the  help  of  any  superior  judge,  and  pronounced  a  judgment  on 
the  cause. 

For  centuries  only  a  senator  could  be  chosen.  A  civil  cause 
was  emphatically  not  a  trial  by  one's  equals ;  it  was  a  trial  by 
the  order  of  nobility.  We  have  already  stated  that  the  descrip- 
tion least  inaccurate  of  the  position  and  fimction  of  a  jtidtx 
is  that  he  was  an  arbitrator,  selected  exclusively  from  the 
privileged  order,  to  whom  a  cause  was  referred  by  compulsion 
of  law. 

What  were  the  checks  upon  a  reference  apparently  so  vagoe 
and  dangerous  I  In  the  first  place,  perhaps  the  most  important 
check  of  all  was  the  character  of  the  judices.  Whatever  know- 
ledge of  law  existed,  was  probably  to  be  found  in  the  senatorial 
body.  In  the  next  place,  there  was  a  considerable  latitude  of 
choice.  Surely  among  three  himdred  of  the  leading  men  of 
Rome  two  litigants  could  find  one  in  whose  fairness  and  wisdom 
they  had  confidence.  Cicero  says,  "  No  one  our  ancestors  would 
suffer  to  be  judge,  I  do  not  say  of  the  dignity  of  a  man, 
but  not  even  of  the  smallest  money  matter,  imless  the  opposing 
parties  agreed  upon  him."  (Cic.  Pro  Quen.  43.)  Again,  if  a 
judex  exceeded  his  authority  under  the  reference,  his  judgment 
could  be  treated  as  absolutely  null  and  void.  And  even  if^  not 
exceeding  the  limits  of  the  reference,  the  judgment  proceeded 
on  an  error  in  law,  the  defeated  litigant  might  appeal  to  the 
Praetor  when  execution  on  the  judgment  was  demanded ;  and 
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failing  that,  might  obtain  the  veto  of  another  magistrate  or  of  a 
Tribune  of  the  People.  Last  of  all,  an  action  could  be  brought 
against  a  judex  for  misjudgment. 

It  remains  to  look  narrowly  into  the  duty  of  the  judex.  The  very  first 
thing  he  ought  to  observe  is  this,  not  to  judge  otherwise  than  is  laid  down  by 
the  statutes,  by  the  constitutions,  and  by  custom.     (J.  4,  17,  pr.) 

li^  judex  makes  himself  liable  in  a  case  by  a  wrong  decision  {litem  suam 
y^cerit\  it  is  not  strictly  an  obligation  ex  maleficio  that  he  seems  to  incur. 
But  it  is  not  an  obligation  arising  from  contract,  and  there  is  understood  to 
be  wrong-doing  on  his  part,  although  it  may  be  only  through  want  of  judg- 
ment He  seems,  therefore,  to  be  liable  quasi  ex  maleficio^  and  will  have  to 
bear  such  penalty  in  the  matter  as  shall  seem  fair  to  the  sense  of  duty  of  the 
Judex  that  tries  him.    (J.  4,  5,  pc) 

llluitraiions, 

A  judtXj  if  required  by  the  formula  either  to  give  plaintiff  a  definite  sum  or  to 
acquit  defendant,  who  gives  plaintiff  a  different  sum,  makes  the  cause  his  own,  and 
must  make  good  the  loss.     (G.  4,  52.) 

In  like  manner,  if  the  reference  permits  a  judex  to  condemn  defendant  up  to  a 
certain  amount,  and  not  beyond,  if  he  gives  more,  the  defendant  may  reclaim  the 
excess  from  the  judex.     (G.  4,  62.) 

A  fartioi'i,  the  judex  was  liable  for  damages  if  he  acted  in  bad  faith  {dolo  malo), 
and  gave  judgment  through  favour,  animosity,  or  bribery.     (D.  5,  1,  Id,  1.) 

Difference  between  judex  and  arbiter. 

In  the  old  references  to  the  institution  oi  judex  the  phrase 
frequently  recurs,  judex  or  arbiter  (Judex  arbiterve).  What  is  the 
precise  difference  between  the  two  ?  This  is  the  proper  ques- 
tion to  put,  rather  than  what  is  the  similarity ;  for  the  judex 
and  the  arbiter  had  precii^elythe  same  functions,  and  quite 
possiEIy  were  chosen  in  precisely  the  same  way  from  the  same 
class.  BiSr^what,  if  any,  was  the  difference  between  them? 
In'one  passage  (Pro  Mur.  12)  Cicero  seems  to  argue  that  tfie 
distinction  between  judex  and  arbiter  is  a  legal  quibble — an  i3le 
subtlety  of  the  jurists — criticising  very  severely  that  process  of 
legal  interpretation  by  which,  out  of  the  scanty  reUcs  of  the 
XII  Tables,  the  jurisconsults  had  built  up  a  great  system  of 
law;  and  arguing  that  while  the  XII  Tables  formed  a  noble 
example  of  simplicity  and  justice,  the  jurists  had  sought  out 
many  inventions,  he  proceeds  to  mock  them  with  raillery  over 
the  childish  difficulties  they  made,  and  expresses  his  astonish- 
ment that  many  ingenious  men  should  have  spent  so  many 
years  without  finding  out  whether  they  should  say  judex  or 
arbiter,  res  or  /w,  dies  tei*tius  or  perendinus.  The  difference 
between  judex  and  arbiter  is  thus  put  on  the  level  of  an  idle 
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verbal  distinction.  Elsewhere  Cicero,  however,  proceeds  to 
draw^ajifitinction.  It  is  a/ttSStumTEesays,  when  the  ample 
question  is  whether  the  defendant  owes^a^iyen^sum  of  money : 
in  arhitrium  it  is  alleged  that  the  defendant  owes  something, 
but  how  much  remains  for  the  judge  to  ascertam!  Hence,  as 
he  justly  remarks,  in  a  judicium  the  plaintiff  gets  all  he  asks  or 
nothing;  in  an  arbitrium  the  plaintiff  may  get  less  than  he 
expects,  or  more.  In  the  latter  case  the  judge  is  appointed 
with  latitude,  with  no  more  precise  instruction  than  to  give 
whatever  sum  he  thinks  fair  and  just,  (Quantum  ciequius  tt 
melius,  id  dari.)  '  (Pro  Q.  Roscio  Com.  4,  10,  4,  11 ;  Top.  17 ; 
De  Off.  HI.)  The  formula  runs  thus:  Quid  sibi  cUire  facert 
oportet  ex  fide  bona.  With  the  distinction  between  a  definite 
and  an  indefinite  demand  (certa  and  incerta  inUntio)y  and  that 
between  actions  stricti  juris  and  actions  bonaefideiy  we  shall  have 
again  to  deal ;  but  one  thing  is  quite  clear,  that  by  the  time  of 
Gaius  any^ex^Iugive  mh^^  arbiter  for  bonae  7t</?nrotlOllB  Itfd 
quite^^^gearedTif^t^j^  existed.  For,  speaking  ot actione 
bonae  fidei  he  uses  the  word  judex.  (G.  4,  63.)  Cicero's  analysi 
is  undoubtedly  superficial.  He  is  evidently  thinking  only  of 
contracts,  and  not  even  of  all  these.  Thus,  in  an  action  on  a 
delict,  the  demand  of  damages  is  necessarily  indefinite,  but  yet 
the  action  is  not  bonae  fidei.  Again,  in  a  stipulation  to  give 
an  uncertain  amount,  or  to  do  some  act,  the  claim  for  damages 
must  be  indefinite,  but  yet  the  action  is  stricti  juris.  Thm. 
although  all  actions  bonae  fidei  may  have  an  indefinite  demand,  it 
is  clear  that  many  actions  in  which  the  demand  is  indefinite  aze 
not  bonae  fidei.  A  passage  from  Seneca  is  quoted  by  Savigny 
(De  Beneficiis,  3,  7)  to  confirm  his  argument  that  bonae  fidei 
actions  were  sent  before  an  arbiter,  and  actions  stricti  jvris 
before  a  judex;  but  that  passage  seems  to  speak  of  an  actkm 
bonae  fidei  as  being  sent  either  before  an  arbiter  or  judex^  and  it 
treats  the  latitude  of  the  arbiter  as  a  great  evil.  The  result 
then,  of  the  authorities  seems  to  be,  that  although,  on  the  ont: 
hand,  there  was  an  obvious  and  recognised  distincticm  between 
€u;tions  when  the  demand  was  definite  or  liquidated,  asd 
actions  when  the  demand  was  indefinite,  and,  on  the  other 
hand,  between  actions  stricti  juris  and  actions  bonae  fidei;  yet 
those  distinctions  are  not  conterminous,  and  it  cannot  be  shown 
that  to  either  or  both  were  the  distinct  terms  judex  and  awhikr 
specially  appropriated. 

The    only  distinction   that   undoubtedly   appears   is,    that 
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whereaj9  there  never  was  but  one  judex  hiA  cauae,  there  might 
be  several  arUtrL  The  XII  Tables  mention  the  number  threcA 
in  disputed  boundaiy  cases.  Doubtless  also  arbiter  was  anciently  j 
used  by  preference  when  the  judge  had  some  degree  of  latitude,  I 
and  was  not  tied  down  to  give  a  definite  sum,  or  nothing.  Such 
would  appear  to  have  been  the  case  in  the  time  of  Cicero ;  but 
when  we  come  to  Gaius,  we  find  the  word  judex  used  in  all 
cases.  (The  formula  arbitrarta  relates  to  a  different  state  of 
facte.)  There  remains;  however,  a  perplexing  question.  One 
of  the  legis  actiones,  concerning  which  we  know  unfortunately 
nothing  but  the  name,  was  called  judids  postulatio ;  but  the 
examples  that  are  given  are  all  cases  where,  in  the  Ciceronian 
vocabulary,  arbiter  should  be  employed.  How  is  it,  then,  that 
in  a  judids  postulatio  an  arbiter  should  always  be  appointed  I 
It  would  seem  that  the  terms,  if  not  synonymous,  varied  but 
slightly.  Perhaps'  judex  suggested  more  strongly  the  com- 
pulsory authority  of  the  judge,  and  arbiter  indicated  rather  the 
unrestricted  range  of  his  powers.  *  Whatever  the  true  explana- 
tion may  be,  we  need  not  be  surprised  if  the  puzzle  that, 
according  to  Cicero,  baffled  the  erudition  and  ingenuity  of  the 
Republican  jurisconsults,  should  be  too  much  for  us,  who  hear 
only  a  slight  echo  of  the  ancient  controversy. 


Cbntumviri. 

The  origin  of  the  centumviral  court,  like  that  of  other 
ancient  institutions  of  Rome,  is  involved  in  the  greatest 
obscurity.  We  do  not  know  with  any  certainty  when  it  began, 
nor  how  the  tribunal  was  constituted.  But  three  main  facts 
seem  to  be  established.  The  centumviral  tribunal  was  per- 
manent,— ^it  was  not  constituted  for  the  trial  of  a  single  cause. 
In  all  probability,  following  the  imiversal  rule  in  the  Republic 
as  to  the  tenure  of  offices,  the  centumvirs  were  elected 
annually,  but  the  tribimal  possessed  a  continuous  existence. 
Again,  the  judices,  as  we  have  seen,  were  at  first  selected 
exclusively  from  the  patricians;  the  centumvirs  were  drawn 
frnm  ihfi  trily^j  ^^^  *1^^8  admitted  the  plebeianeTfo  the  exercise 
of  judicial  functions.  Festus  says  that  three  were  elected 
frona  each  of  the  35  tribes,  thus  making  the  number  105.  In 
the  time  ^f  Pliny  the  number  was  180,  and  we  learn  firom  Varro 
that  the  name  centumviri  must  be  taken  as  roughly,  not  strictly 
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exact.  The  institution  of  the  centumvirs  wonld  appear  to  take 
a  place  in  the  great  movement  by  which  the  plebeians  won  for 
themselves  poUtical  enfranchisement  and  power. 

In  later  times,  the  centnmvirs  sat  in  the  Basilica  Jtdia, 
before  which  was  planted  a  spear  (hasta),  the  ancient  symbol 
of  Quiritarian  ownership,  (G.  4,  16.)  It  was  so  identified 
with  the  ancient  procedure  that  even  after  the  legis  aetumet 
were  abolished  in  all  other  cases,  the  oldest  of  them  all,  the 
sacramentumy  was  kept  up  before  the  Praetor  as  an  indispensaUe 
prehminary  to  a  centum  viral  trial.     (G.  4,  31.) 

In  respect  of  their  functions,  the  centumvirs  come  nearer  tt^ 
the  modern  jury  system  than  the  judices.  They  appear  to  have 
been  divided  into  four  sections  {consilia^  tribunalia);  but  although 
it  may  be  presumed  that  any  one  section  would  hear  causea. 
we  find  that  some  were  decided  by  two  sections  (di9>&>i 
judida  unae  hastae),  and  sometimes  by  four  {quadruplex  judicumi 
The  sections  were  presided  over  in  the  time  of  Pliny  by  a 
Praetor. 
V  In  what  cases  had  the  centumvirs  an  exclusive  or  special 
^  jurisdiction?  From  a  passage  in  Pliny  (Epist.  5,  1)  it  wonli 
seem  that  the  parties  could  choose  whether  they  would  go  b- 
fore  the  centumviral  court ;  but  the  question  cannot  be  answercl 
satisfactorily.  We  do  not  know  whether  there  were  any  triat 
that  could  be  held  only  before  the  centim[ivirs,  or  -whether  al 
causes  coidd  be  referred  indifferently  with  the  consent  of  partit* 
to  either  centumvirs  or  judices.  But  when  a  cause  was  pending 
before  the  centumvirs,  it  was  not  permitted  to  carry  before  i 
judex  any  subordinate  question  that  could  be  decided  in  the 
centumviral  trial.  Justinian  in  this  way  explains  the  rule,  that 
pending  a  petitio  hereditatia^  no  dispute  could  be  entered  beforr 
a  judex  involving  the  same  question.  For,  says  he,  the  greatne^ 
and  authority  of  the  centumviral  tribunal  did  not  sufier  th 
question  of  inheritance  to  be  decided  by  any  less  authority  thaa 
themselves.     (C.  3,  31,  12.) 

From  the  circumstance  that  Cicero  enumerates  in  great  de- 
tail the  kind  of  causes  referred  to  the  centumvirs,  we  may  infa 
that  some  preference  at  least  was  shown  for  that  tribunal.  The 
•list  that  he  gives,  and  it  does  not  profess  to  be  complete, 
includes  causes  that  fall  under  four  heads ;  (1)  disputes  as  t*» 
Quiritarian  ownership,  including  therein  servitudes;  (2)  wilk; 
(3)  intestate  succession  {agnatio,  gentilitas) ;  (4)  tutela  and  qu«»- 
tions   of  status  —  as  freedom,  citizenship,  &c.      These  cover 
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nearly  the  whole  Civil  Law,  and  only  three  topics  are  omitted 
— contracts  (except  so  far  as  next  may  relate  to  that  sub- 
ject), delicts,  and  questions  of  possession  as  contrasted  with 
ownership. 

CScero  says  that  the  tribunal  had  authority  over  questions 
not  merely  of  fact,  but  also  of  law  (saepe  non  de  facto,  sed  de 
aequitate  ac  jure  certatur).  It  is  indeed  highly  probable  that 
the  judgment  of  such  a  tribunal  should  be  final  and  conclusive, 
while  the  Praetors,  as  we  shall  see,  had  no  hesitation  in  treating 
a  judgment  of  a  judex  as  null,  if  it  proceeded  upon  a  manifest 
error  of  law. 

This  ancient  institution,  identified  with  the  ancient  forms  of 
legal  procedure,  gradually  fell  into  decay  after  the  abolition  of 
the  legis  actionea.  Its  decay  was  slow,  and  it  is  supposed  to 
have  maintained  a  lingering  existence  down  even  to  the  time 
of  the  Lower  Empire. 

Recuperatores, 

One  distinction  between  judices,  arbitri,  and  recuperatores  is, 
that  while  there  could  be  only  one  judex,  and  there  might  be 
several   arbitrij  there  were   always   several    recuperatores   (at 
RomeTgenerally  three  or  five).    But  there  was  a  more  material 
distinction.    Recuperatores  need  not  be  senators,  or  drawn  from  ^j| 
the  lists  oijudices :  even  casual  passers-by  seem  to  have  been  ] 
occasionally  taken  for  the  purpose.     They  appear  to  have  been  i 
employed  in  causes  requiring  speedy  decision.     (G.  4, 185.) 

In  the  beginning,  recuperatores  are  supposed^  to  have  been 
employed  only  in  causes  in  which  aliens  wj^e  parties.  The 
Judex  was  a  citizen  of  the  highest  rank,  and,  in  accordance 
with  the  strictly  local  character  of  the  early  Koman  institutions, 
could  not  be  called  upon  to  decide  causes  except  between 
citizens.  But  in  causes  where  aliens  were  parties,  there  was  no 
reason  for  selecting  the  arbitrators  exclusively  from  among 
citizens.  Festus  (on  the  word  reciperatio)  says  that  reciperatores 
-were  appointed  by  treaty  to  settle  quarrels  between  the 
citizens  of  Rome  and  of  foreign  States.  The  similarity  of  the 
name  to  recuperatores  has  led  to  the  belief  that  these  at  first 
-were  the  arbitrators  appointed  for  aliens,  a  view  somewhat 
confirmed  by  the  circumstance  that  the  arbitrators  in  the 
provinces  seem  to  have  gone  by  the  name  of  recuperatores. 

But  whether  or  not  recuperatores  were  at  first  given  only  to 
aliens,  at  all  events,  in  the  time  of  Cicero,  they  were  equally 


Digiti 


ized  by  Google 


800  LAW  OF  PROCEDURE. 

available  when  the  dispute  was  between  citizens.  They  do  not 
appear  to  have  been  employed  in  any  particular  causes  ex- 
clusively, but  were  resorted  to  in  various  kinds  of  actions,  and 
particularly  where  speed  was  desired. 

The  recuperatores  exercised  the  same  functions  as  the  judex. 


MAGISTRATES  OF  THE  EMPIRE. 

The  Emperor. 

From  the  time  of  the  elevation  of  Augustus  (B.C.  31),  we 
may  reckon  the  birth  of  the  Imperial  system.  At  first  the 
Emperors  worked  behind  the  forms  of  the  RepubKc>  but  at 
length  their  autocratic  powers  were  recognised  in  the  plainest, 
and  magnified  in  the  most  sweeping  terms.  The  will  of  the 
Emperor  is  law  {qtiod  principi  placuU  legis  habet  vigorem). 
Technically  the  change  fi-om  the  Republic  to  the  Empire  may 
be  thus  stated.  During  the  Republic,  a  number  of  magistrates 
were  elected,  each  of  whom  possessed  the  sovereignty  by  dele- 
gation firom  the  sovereign  people.  Under  the  Empire,  the 
sovereign  power  was  delegated  to  a  single  man  lor  his  Kfe.  It 
is  worth  remembering  that  it  was  in  virtue  of  a  special  law  (fcp 
regia)  that  each  Emperor  was  invested  with  the  sovereignty. 
(D.  1,  4,  1,  pr.)  We  have  already  seen  in  what  manner  tiie 
Emperor  was  the  foTintain  of  law ;  we  have  now  to  conBid^ 
him  as  the  fountain  of  justice.  He  was  the  supreme  judge,  and 
he  exercised  his  powera  in  two  ways^jnucTpally.  He  either  sat 
asjudge  on  appeals,  of  whicE  we  havelua  example  in  D.  28,  4> 
3,  or  Ke  gave  bpmions  af  TEelnstagceb  subordinate  judge  or 
party  to  a  cause.  (Epistolaei  rescnpta,)  Justinian  abolished 
the  old  practice  of  reference  firom  a  judge,  and  required  in  every 
instance  the  judge  to  give  a  final  decision,  allowing  an  aggrieved 
party  to  upset  the  judgment  only  by  a  regular  appeaL  (Nov. 
125,  1.) 

The  CJouncil  op  the  Emperor — Sacrum  Auditorium  vel 
Consistorium. 

Up  to  the  time  of  Diocletian,  the  Coimcil  of  the  Emperor 
was  a  body  constituted  irregularly  according  to  the  caprice  of 
the  Emperor ;  but  after  that  time  it  appears  under  the  name  ol 
Consistonum  or  Auditonum^  exercising  high  judicial  functions.  It 
was  composed  of  the  higher  officials  attached  to  the  imperia] 
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palace^  and  in  addition  to  aesiBting  the  Emperor  in  administra- 
tion and  legislation,  it  also  acted  as  ayfinalconrt^pfappeaL 

Praetorian  Premot — Pjuefectus  Praetoris. 

The  Praetorian  Prefect  was  at  first  an  aide-de-camp  to  the 
Emperor,  and  commanded  the  body  of  troops  attached  im- 
mediately for  the  protection  of  the  Emperor.  The  office  is  said 
to  have  been  made  after  the  analogy  oi^eMagister  Equitum,  who 
was  appointed  to  attend,  during  the  Republic,  on  the  Dictator. 
(D.  1, 11, 1,  pr.)  At  first  the  functions  of  the  Praetorian  Prefects 
were  purely  military,  but  fi:om  their  position  as  next  to  the 
Emperor  they  gradually  drew  to  themselves  a  civil  and  criminal 
jurisdiction.  Papinian,  Ulpian,  and  Paul  held  what  had  now 
become  the  highest  judicial  office.  Constantine  is  said  to  have 
deprived  them  of  their  military  jurisdiction.  We  learn  fi-om  a 
constitution  of  Valentinian,  Gratian,  and  Theodosius  that  the 
Praetorian  Prefect  had  no  longer  any  jurisdiction  over  soldiers, 
which  now  belonged  to  the  Magister  Pediium  and  the  Magister 
JEquiium.     (C.  1,  29,  1.) 

At  first,  appeals  lay  firom  the  Praetorian  Prefects,  but  at  lastl 
they  were  made  a  court  of  final  appeal  within  their  jurisdic- ! 
tion.  (D.  1,  11,  1,  1.)  Appeals  lay  to  them  fi-om  the  Presi- 
dents of  Provinces.  (C.  7,  62,  32.)  They  exercised  a  control 
and  superintendence  over  inferior  judges,  could  remove  them 
for  inefficiency  or  ill-health,  and  punish  them  for  abuses  of 
their  powers;  subject,  however,  in  this  last  case,  to  the  approval 
of  the  Emperor.     (C.  1,  26,  3.) 

City  Prefect — Praefectus  urbl 

The  office  of  City  Prefect,  like  that  of  Praetorian  Prefect,  was 
the  revival  or  extension  of  an  ancient  republican  office.  The 
old  City  Prefect  had  the  management  of  the  Lathme  Feriae. 
(D.  1,  2,  2,  33.)  Augustus  restored  the  office,  and  gave  it  such 
increased  importance  that  the  Praetors  and  other  republican 
magistrates  were  gradually  thrown  into  th§  shade.  Appeals 
lay  to  him  firom  the  Praetors.     (C.  7,  62,  17.) 

The  civil  jurisdiction  of  the  City  Prefect  extended  to  a 
radius  of  100  miles  round  Rome.  (D,  1,  12,  1,  4.)  In  certain 
cases  he  assumed  a  special  original  jurisdiction,  as  in  com- 
plaints by  slaves  of  the  cruelty  of  their  masters  (D.  1,  12,  1,  1 ; 
D.  1, 12, 1, 8) ;  in  disputes  as  to  their  respective  duties  between 
freedmen  and  patrons  (D.  1, 12, 1, 10 ;  D.  1, 12,  1,  2) ;  in  suits 
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by  and  against  bankers  (D.  1,  12,  2);  and  in  certain  interdicts 
(D.  1,  12,  1,  6). 

His  criminal  jurisdiction  seems  to  have  extended  throughout 
Italy.  (D.  1,  12,  1,  pr.)  When,  in  civil  proceedings  before  other 
magistrates,  a  crime  was  disclosed,  the  culprit  was  sent  before 
the  Prefect  for  trial  and  punishment.  (D.  1,  12,  1,  7.)  He 
could  sentence  to  simple  banishment  from  the  city  (D.  1, 12, 1, 
13),  or  to  deportation  or  relegation  (D.  1,  12,  1,  3),  or  to  the 
mmes.    (D.  48,  19,  8,  5.) 

Provenoial  Governor — Praeses,  Rector,  Corrector 
Provinciae;  Leqatus  Caesaris. 

Rome  had  acquired  dependent  provinces  before  she  ceased 
to  be  a  Republic.  The  provinces  fell  to  a  past  Consul  ot 
Praetor  generally,  and  hence  the  governors  were  known  as 
ProconsuleSy  Propraetores,  When  Augustus  assumed  supreme 
power,  he  left  a  certain  number  of  the  provinces  in  the  gift  of  the 
Senate,  reserving  others,  chiefly  the  newer  and  less  settled,  to 
himself.  The  governors  he  appointed  were  known  as  Imperial 
Lieutenants — Legati  Caesaris  or  Praesides.  The  latter  term 
however,  came  to  be  employed  without  distinction  for  any 
governor  of  a  province.  (D.  1,  18,  1.)  At  first  some  trifling 
distinctions  existed  between  the  presidents  nominated  by  the 
Senate  and  those  appointed  by  the  Emperor.  Generally  the 
old  Republican  proconsuls  enjoyed  higher  consideration  and 
dignity.  Their  insignia  were  six  fasces,  as  against  five  borne 
by  the  Imperial  lieutenants.  Also  they  could  fine  up  to  six 
oimces  of  gold,  the  Imperial  lieutenants  only  up  to  two ;  bat 
these  distinctions  were  gradually  obliterated,  and  in  the  time 
of  Justinian  had  ceased  to  exist. 

The  jurisdiction  of  the  President  was  most  extensive,  includ- 
ing all  the  causes  (civil  and  criminal)  that  were  heard  at  Rome 
by  diflFerent  judges.  (D.  1,  18,  10;  D.  1,  18,  11.)  The 
President,  moreover,  was  not  tied  down  by  Roman  precedents, 
but  could  decide  according  to  his  own  ideas  of  rightness,  (D. 
1,  18,  12.)  In  respect  of  Exchequer  cases,  however,  although 
they  were  included  in  the  wide  commission  of  the  President  it 
was  considered  better  to  leave  them  to  the  Finance  Minister 
(Procurator  Caesaris).  (D.  1,  16,  9.)  The  criminal  powers  of 
the  President  extended  to  the  punishment  of  the  mines  (D.  1, 
18,  6,  8),  but  not  to  deportation   to  an  island,  without  the 
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special  authorisation  of  the  Emperor.  (D.  48,  22,  6,  1.)  He 
was  not  bound  to  hear  every  cause  himself,  but  might  follow 
the  practice  adopted  by  the  greater  magistrates  in  Rome.  (D. 
1, 18,  8.) 

The  jurisdiction  of  the  President  in  civil  causes  extended 
only  to  those  domiciled  in  his  Province;  but  he  had  fall 
authority  to  deal  with  all  criminals  within  his  bounds.  (D.  1, 
18,  3.)  He  could  not  act  outside  his  province,  except  in  regard 
to  the  voluntary  jurisdiction,  which  he  could  exercise  as  soon 
as  he  left  Rome,  (D.  1,  16,  2;  D.  1,  7,  36.)  It  was  the  duty 
of  a  President  to  wait  in  his  province,  even  after  the  expiration 
of  his  term,  until  his  successor  actually  an-ived  (D,  1,  16,  10) ; 
and  it  was  a  rule,  the  convenience  of  which  is  patent,  that  he 
could  not  divest  himself  of  his  authority  by  resignation.  '  (D.  1, 
16,20;  D.  1,16,  9,  6.) 

The  commission  of  President  charged  him  not  to  be  unduly 
familiar  with  his  subjects,  in  language  that  has  passed  into  a 
proverb,  for  familiarity  breeds  contempt.  (D.  1,  18,  19.)  Other 
restrictions  were  imposed  on  them  for  the  protection  of  the 
inhabitants.  They  could  not  marry  a  woman  belonging  to 
their  province,  nor  buy  land,  except  when  their  ancestral 
property  was  sold  by  the  Exchequer.     (D.  18, 1,  62.) 

FiNANOE  'Minister— Pbocuiutor  Caesaris  vel  Rationalis. 

In  the  provinces  governed  by  Proconsuls,  a  Finance  Minister 
(^Quaestor)  was  appointed,  after  the  manner  of  Rome.  In  the 
Imperial  provinces  the  same  official  took  the  name  of  Procurator 
Caesaris.  At  first  his  functions  were  purely  administrative,  but 
he  naturally  drew  to  himself  in  the  course  of  time  a  jurisdiction 
over  causes  in  which  the  Exchequer  was  a  party.  (C.  3,  26,  5.) 
Ultimately  the  Procurator  had  acknowledged  jurisdiction  over 
all  Exchequer  causes,  with  power  to  decide  all  subsidiary 
questions  (C.  3,  26,  2;  C.  3,  26,  1) — even  some  questions  of 
status,  as  whether  a  person  was  a  slave  or  fi-eedman ;  but  if 
the  question  were  whether  a  person  were  freeboni,  it  must  be 
referred  to  the  Court  of  the  President.  (C.  3,  22,  5.)  The 
Procurator  could  not  fine  (C.  1,  54,  2),  nor  banish.     (D.  1, 19, 3.) 

Assessors  to  Magistrates. 

As  the  Roman  magistrates  were  in  the  provinces  quite  as  * 
much  executive  as  judicial  officers,  they  were  often  chosen  more 
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for  their  business  capacity  than  for  their  knowledge  of  law. 
It  therefore  became  cnstomary  to  give  them  the  assistance  of 
paid  jurisconsults — Adseaaores,  (D.  1,  22,  4.)  Before  the  office 
of  adsessor  acquired  its  importance  and  permanent  character, 
adsessores  were  required  to  give  up  practice  only  in  the  court 
in  which  they  assisted  (D.  1,  22,  5) ;  but  Justinian  required 
them  to  elect  between  their  profession  of  advocacy  and  their 
employment  as  adsessores.  (C.  1,  51,  14,  pr.)  He  enacted  also 
that  no  one  should  sit  as  assessor  to  more  than  one  magistrate. 
(C.  1,  51,  14,  1.)  The  assessor  could  not  hear  causes  in  the 
absence  of  th^  magistrate  (Nov.  60,  2),  whose  signature  was 
required  to  the  official  documents.    (C.  1,  51,  2.) 

JUDWBS  PeDANEL 

In  the  famous  constitution  (a.d.  294)  by  which  Diocletian 
enacted  that  the  extraordinary  procedure  should  henceforth 
be  the  ordinary  procedure,  it  is  incidentally  mentioned  that 
previously  judices  pedanei  were  given  by  the  magistrate.  (C.  3, 
3,  2.)  The  etymology  of  pedanei  is  a  puzzle  not  yet  satis- 
factorily solved.  Considerable  obscurity  also  remains  as  to 
their  precise  duties,  but  from  their  name,  and  such  information 
as  we  possess,  we  may  infer  that  the  office  partook  of  ihe 
character  partly  of  a  JuSexsuid  partly  ofa  judge.  We  learn  also 
that  they  were  employed  in  causes  of  small  amount.  (C.  3,  3, 
5.)  Zeno  drew  up  a  code  relating  to  judices  pedanei,  which  is 
referred  to  in  the  Novel  by  which  Justinian  remodelled  the  law. 
It  seems  that  Zeno  appointed  so  many  judices  pedanei,  as  judges 
of  small  causes,  in  each  praefectxu^e.  Justinian  altered  this,  and 
nominated  certain  persons,  advocates  of  high  professional 
standing  (Nov.  82,  1),  required  them  to  sit  continuously  (Nov. 
82,  3),  and  gave  them  jmisdiction  in  all  civil  causes  up  to  300 
solidi.  (Nov.  82,  5.)  This  Novel  governed  the  Praefecture  of 
Constantinople. 

It  would  seem,  however  (0.  3,  1,  16),  that  the  jurisdiction 
of  these  judices  pedanei  was  not  compulsory.  The  parties, 
apparently,  had  still  a  right,  if  dissatisfied  with  the  judex 
pedaneus,  to  submit  the  cause  to  arbitrators;  but  the  objec- 
tions must  be  taken  before  the  beginning  of  the  triaL 
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PROCEEDINGS   IN  A  CIVIL  ACTION, 

First-^THE  Summons.    {In  Jus  Vocatio.) 

The  first  step  to  be  taken  by  an  aggrieved  party,  is  to  bring 
the  person  of  whose  conduct  he  complains  before  a  conrt  of 
justice.  Looking  at  this  subject  historically,  three  epochs  are 
to  be  distinguished : — 

First.,  The  Law  of  the  XII  Tables.  At  this  time  tiiejium- 
monsjs_a,^nvate  act  of  the  complainant,  and  disobedience  to 
the  summoMis  no"^  an  offence  against  the  law.  The  whole 
length  that  the  XII  Tables  go  to  is  to  legalise  the  exercise  of 
force  by  a  complainant  to.  drag  an  imwilling  defendant  before 
the  Court. 

Second^  The  Edicts  of  the  Praetors.  The  summons  is  still  a 
priyatfi^ct  of  the  complaisant,  but  disobedience  is  made  a 
wrong,  and  the  principle  is  now  established  that  it  is  the  duty 
ofa  citizen  to  be  ready  to  answer  in  the  courts  of  justice  €uay 
complaint  brought  against  him. 

Third>J!Ehe^mperial  Constitutions.  The  summons  is  issued, 
on  the-^appUcation  of  a  complainant^^b;^^  ollicers  ofjt'^urt  of 
jiMtice.  This  change  was  alsomade^e  means  of  giving  notice 
to  the  person  complained  of  the  wrong  alleged  to  be  done 
by  him. 

First — Summons  according  to  the  XII  Tables. 

The  first  of  the  XII  Tables  contains  the  following  pro- 
-visions : — 

"  1.  K  one  summons  a  man  to  court,  let  him  go :  if  he  does 
not  go,  call  witness  to  this ;  then  take  him. 

"  2.  K  he  plays  tricks  or  pUes  his  feet,  lay  hands  upon  him. 

"  3.  If  illness  or  age  is  his  defect,  then  let  him  that  summons 
him  to  court  give  him  a  beast  to  ride  on;  if  he  refuses,  let  him 
not  spread  a  covered  litter." 

This  mode  of  summons  continued  down  to  the  golden  age  of 
literature  and  the  classical  age  of  jurisprudence,  and  we  find  in 
Plautus,  Terence,  and  Horace  examples  of  the  formal  sum- 
mons— te  in  JU8  voco^  ambula  in  jiM^  in  jus  eamusy  sequere  ad 
tribunal. 
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Apparently,  by  the  law  of  the  XII  Tables,  the  defendant^  if 
he  were  the  stronger,  or  had  friends  to  help  him,  coidd  resist 
arrest  without  exposing  himself  to  any  punishment.  Moreover, 
force  could  be  lawfully  employed  only  when  witnesses  were 
called  to  testify  to  the  refusal  of  the  defendant  to  obey  the 
summons. 

A  person  on  being  summoned  could  avoid  an  immediate 
resort  to  the  Court  by  giving  bail  for  his  appecurance.  The 
bail  was  called  vindeXy  and  by  taking  upon  himself  the  respon- 
sibility of  the  defendant,  relecuaed  him  from  arrest. 

"  For  one  of  the  better  classes  {adsidm)^  let  a  man  of  the 
better  classes  be  a  vindex  ;  for  a  citizen  that  is  a  mere  workman 
(proletarius),  any  one  that  will."  Cicero  says  adstduus  means  a 
wealthy  man  (Cic.  Top.  2,  10) ;  but  it  is  thought  by  some  that 
adsiduus  means  a  person  that  had  land,  and  proletarius  a  man 
that  had  no  land  of  his  own. 

Second — ^Edicts  of  Praetor. 

The  Praetor  left  the  mode  of  summons  as  regulated  by  the 
XII  Tables,  but  introduced  the  following  important  change: — 

I.  He  made_it_jffl_offence  for  a  person  duly  summoned  to 
refase  to  obeyT  (D.  2,  5,  2,  1.)  A  person  summoned  was  not 
allowed  to  refiise  on  the  ground  that  the  Court  to  which  he  was 
summoned  had  no  jurisdiction.  That  was  a  plea  that  could 
be  listened  to  only  before  the  Court  itself.  (D.  2,  5,  2;  D. 
5,  1,  5.) 

n.  He  made  itan  offence  to  rescue  a  personsummoned,  or 
in  any  manner  to  causeTiS  escape  (l).  Sg,  y,  4,  2),  or  even  to 
cause  such  delay  that  the  complainaat  Jost_his  action  ly  pre- 
scription. (D.  2,  7,  4,  pr.)  A  mere  attempt^  however,  at 
rescue,  if  unsuccessful,  did  not  entail  a  penalty.  (D.  2,  7,  5,  2.) 
The  amoimt  of  the  penalty  was  the  value  of  plaintiff's  claim, 
as  estimated  by  himself  (D.  2,  7,  5,  1),  and  payment  of  the 
penalty  still  left  defendant  exposed  to  the  original  claim. 
(D.  2,  7,  6.) 

ni.  In^lace  of  the  vindex^  the  practice  under  the  Praetorian 
jurisdiction  was~to  Kave  a  cautio  judicio  sisti.  This  was  either 
/  the  giving  of  a  surety  (Jidejussor),  or  if  tke  complainant  was 
/  satiBlied  therewith,  a  mere  promise  of  the  defendant  to  appear 
by  stipulation.  What  was  the  difference  between  the  vitdex 
and  the  fidejussor?  We  can  scarcely  answer  cus  to  the  degree 
of  liability  of  each,  but  probably  the  vindex  was  hampered  by 
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reBtrictions  and  liabiKties  that  made  the  introduction  of  simple 
sureties  an  improvement.  In  one  respect  we  note  a  difference. 
The  Praetor  ignored  the  distinction  set  up  by  the  XII  Tables 
between  adaidui  and  proletariiy  and  required  any  person  to  be 
accepted  as  a  surety  who  had  means  to  answer  the  defendant's 
defeult.  (D.  2, 6, 1.)  An  exception  was  allowed  by  the  Praetor 
in  the  case  of  persons  connected  closely  together  (necessarit). 
Thus  a  freedman  that  summoned  a  patron,  the  children  or 
parents  of  a  patron,  or  a  freeman  that  summoned  his  own 
children,  or  wife,  or  daughter-in-law,  must  accept  any  surety 
that  offered  himself.  (D.  2,  8,  2,  2.)  The  surety,  in  the  event 
of  the  failure  of  defendant  to  appear  on  the  day  named  before 
the  magistrate,  without  good  excuse  (D.  2,  11,  5 ;  D.  2, 11, 2, 1; 
D.  2,  11,  4,  2),  must  pay  the  value  of  tiie  claim  in.  dispute,  even 
when  it  is  a  penalty  of  two,  three,  or  four  fold  (D.  2,  5,  3), 
unless  he  has  promised  only  for  a  particular  sum.    (D.  2,  89 

2,5.) 

Any  one  that  by  himself  or  his  agents  interfered  to  prevent 
a  defendant  appearing  in  court  on  the  day  agreed  upon  (D.  2, 
8, 8),  was.  liable  to  an  action  for  damages.  (D.  2,  10,  1,  pr.)  The 
measure  of  damages  is  the  loss  sustained  in  consequence  of  the 
non-appearance  of  defendant,  which  might  be  the  whole  value 
of  the  suit,  if  it  were  lost  by  lapse  of  time.  (D.  2,  10,  3.)  An 
example  of  the  acts  so  punishable  was,  if  a  person  spoke  an 
unlucky  word,  and  so  deterred  the  defendant  from  appearing, 
even  although  the  blame  might  seem  to  rest  rather  on  the 
defendant's  own  superstition.    (D.  2,  10,  1,  2.) 

IV.  The  Praetor  enabled  a  complainant  to  get  justice  when 
the  jiefendant  kept  out  of  the  way  to  avoid  a  summons.  There 
were  apparently  two  reasons  why  the  law  of  the  XII  Tables,  or 
rather  the  primitive  law  of  Rome,  did  not  providaa  remedy  for 
this  case.  In  the  first  place,  the  attitude  of  tha  law  was  to 
recognise  no  litigants  until  they  were  actually  in  the  presence 
and  invoked  the  interference  of  a  magistrate.  The'  utmost 
length  the  law  went  was  simply  not  to  punish  force,  when  it 
was  exercised  in  accordance  with  the  XII  Tables,  for  the  piurpose 
of  bringing  a  wrongdoer  into  Court.  But,  in  the  second  place, 
it  was  a  characteristic  of  early  Roman  procedure,  that  the 
tribunals  did  not  attempt  to  lay  hold  of  any  one's  property,  but 
only  of  their  person.  Whatever  the  exact  import  of  this  may  be, 
there  is  no  doubt  of  the  fact,  that  by  the  original  law  of  Rome 
no  magistrate  gave  execution  against  a  man's  property,  but 
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only  against  his  person.  The  exception  (pignoris  capio)  proves 
the  rule.  But  if  a  wrongdoer  kept  out  of  the  way  of  his  adrer- 
sary,  the  only  remedy  open  to  him  was  to  seize  the  defendant's 
property,  since  he  could  not  get  at  his  person. 

It  was  the  Praetor  that  introduced  execution  against  property. 
He  inserted  in  his  edict  a  notice  to  the  effect  that  if  a  defendant 
concealed  himself  to  evade  a  summons  {latUare  fraudcUiofdi 
causa),  he  would  order  his  goods  to  be  seized  and  sold.  (D.  42, 
4,  7,  1 ;  D.  42,  4,  7,  13.)  The  concealment  must  be  for  some 
time.    (D.  42,  4,  7,  8.) 

V.  Last  of  all^he  edicta  of  the  Praetor  specify  the  cases 
where_arjBumin^s^could^  served. 

1.  Persons  that  cannot  be  summoned. 

(i.)  Lastly,  we  must  know  that  he  that  summons  another  to  court  can 
carry  through  the  affair  by  force,  and  drag  thither  him  that  has  been 
summoned.  By  the  Praetor's  edict,  therefore,  the  persons  to  whom  reverence 
is  due  (ascendants  for  instance,  a  patron,  and  a  patron's  descendants  or 
ascendants)  one  may  not  lawfully  suinmon  to  court  without  the  Praetor's 
leave.    Against  him  that  acts  contrary  to  this  there  is  a  fixed  penalty.    (G. 

4,  183.) 

In  beginning  any  action,  the  first  step  proceeds  from  that  part  of  the  edict 
in  which  the  Praetor  treats  of  the  summons  to  court.  The  first  thing  indeed 
is  to  summon  your  adversary  to  court,  before  the  magistrate  in  other  wofds 
that  is,  to  lay  down  the  law  {jus  dicere).  In  that  part  of  the  edict  the  Praetor 
pays  such  honour  to  ascendants  and  patrons,  as  also  to  patrons'  and  patron* 
esses*  ascendants  and  descendants,  that  their  descendants  and  freedmen 
cannot  lawfully  summon  them  to  court,  unless  they  have  first  asked  and 
obtained  leave  from  the  Praetor  himself  If  without  this  any  one  takes  out  a 
summons,  the  Praetor  has  fixed  the  penalty  to  be  inflicted  upon  him  at  50 
solidi.    0-  4,  16,  3.)    (See  pp.  487,  488.) 

(1.)  No  magistrate  having  the  imperium  cotild  be  summoned. 
(D.  2,  4,  2.)  So  neither  they  nor  their  dependants  nor  freed- 
men could  sue  on  contracts ;  but  in  the  case  of  deUcts,  they  were 
allowed  to  sue  up  to  the  litis  contestation  but  no  further.  (D.  1, 
18,  16.) 

(2.)  Women  could  be  summoned,  but  no  force  could  be  used 
to  compel  them  to  go  into  court.    (C.  1,  18,  1.) 

2.  No  man  can  be  summoned  while  inside  his  house ;  but  if 
he  allows  the  complainant  to  enter,  or  shows  himself  so  as  to  be 
seen  from  the  public  street,  he  may  be  summoned;  but  in  no 
case  can  the  complainant  drag  him  out  of  his  own  house.  (D. 
2,  4,  19 ;  D.  2,  4,  21 ;  D.  60,  17,  103.)  Qcero  thus  expresses 
the  Roman  feeling  on  the  subject : — "  What  is  there  more 
hallowed,  what  more  fortified  by  every  sense  of  duty,  than  each 
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citizen's  home?  Here  are  his  altars,  here  his  hearths,  here  his 
household  gods ;  here  his  sacred  things,  his  worships,  his  cere- 
monies are  all  contained.  This  refuge  is  so  hallowed  by  all,  that 
to  force  away  any  man  thence  is  ittipious."  (Cic.  Pro.  Domo.  41.) 
3.  A  priest  in  the  act  of  worship,  a  bridegroom  during  the 
performance  of  marriage,  a  judex  hearing  a  cause,  a  person 
pleading  before  a  Praetor,  one  performing  fiineral-rites  for 
a  parent  (D.  2,  4,  2),  or  following  a  dead  body  (D.  2,  4,  3),  or 
whose  presence  is  required  in  a  Court  of  Justice  (D.  2,  4,  4), 
cannot  be  summoned. 

Third — The  Summons  under  the  Imperial  Constitutions. 

When  the  Praetor  made  a  neglect  or  reftisal  to  obey  a  sum- 
mons an  actionable  wrong,  there  waa  no  longer  any  necessity 
to  drag  a  defendant  by  the  neck  {pbtorto  collo).  Still  the  sum- 
mons remained  a  private  act  of  the  aggrieved  person.  It  would 
appear  that  the  finisher  development  of  procedure  in  the  direc- 
tion of  a  public  summons  took  place  by  the  following  steps : — 
The  ancient  practice  of  oral  summons,  followed  by  the  acceptance 
of  a  vindexy  seems  to  have  given  way  in  figivour  of  a  mode  that 
may  be  described  as  a  reciprn^^l  prnmiRe  gf  tlvQ  persons  having 
a  (Mspute,  with  or  without  siy-fi^i^-  to  g^pppar  on  a  given  day 
before  a  mayistrateT  This  was  called  vgdimonium.  The  terms 
v<xde8  and  subvades  are  said  to  have  been  contained  in  the  XII 
Tables,  and  they  have  been  interpreted  thus :  vades^  the  sureties 
given  by  defendants ;  stthvades^  the  corresponding  sureties  given 
by  complainants ;  for  obviously  it  was  the  interest  of  the  de- 
fendant to  compel  the  complainant  to  appear,  lest  he  should 
lose  his  time  by  going  to  the  Court.  Gains  describes  vadimonia 
as  the  means  of  securing  the  reappearance  of  parties  in  court 
after  their  first  appearance ;  and  it  is  possible  that  the  fairness 
of  a  plan  that  provided  for  the  appearance  of  both  parties  led 
to  its  use  in  the  preliminary  stage  of  the  summons,  and  to  the 
disuse  of  the  one-sided  course  of  giving  a  vindex.  At  all  events, 
by  the  end  of  the  Republic,  vadimonia  seem  to  have  been  a 
regular  way  of  beginning  a  civil  suit. 

From  a  somewhat  obscure  passage  in  Aurel.  Victor,  (do 
Caesar,  16)  we  may  gather  that  the  old  vadimonia  were  abo- 
lished by  Marcus  Antoninus,  and  a  new  system  {denuntiandae 
litis)  introduced.  This  was  a  step  in  the  direction  of  simplicity. 
The  complainant  simply  gave  notice  of  his  demand'  to  the 
defendant,  and  a  day  was  fixed  for  appearance.    Probably  the 
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non-appearance  of  the  complainant  made  a  forfeiture  of  the 
claim,  and  the  non-appearance  of  defendant  doubtless  entailed 
some  penalty. 

Constantine  (aJ).  322)  required  the  dmuntiatio  lids  to  take 
place  before  a  judge  (C.  Th.  2,  4,  2),  and  notice  of  the  demand 
w€U3  Bent  to  the  defend£mt  by  a  public  officer.  (C.  Th.  2,  4,  4,) 
A  defendant  wilfully  disobeying  the  summons  could  be  fined. 
The  denuntiatio  litis  was  probably  a  very  formal  proceeding, 
and  like  all  such,  liable  to  miscarry.  It  disappeared  before  the 
practice,  which  was  fully  established  by  the  time  of  Justinian, 
of  a  written  summojiQ  Jl^LibelliLs  Conventionis). 

If  a  passage  in  a  constitution  of  Diocletian  and  Maximian 
(C.  2,  2,  4)  has  not  been  altered  by  Trebonian,  in  accordance 
with  a  practice  not  imusual  with  him,  the  written  summons 
{libellus  conventionis)  was  already  known  in  their  day.  Ap- 
parently the  smnmons  contained  a  precise  statement  of  the 
demand  of  the  complainant,  signed  by  himself,  and  requiring  an 
answer  in  five  days.  (Vet.  cujusd.  Jur.  Consult  6,  2.)  The 
period  afterwards  was  ten  days,  extended  by  Justinian  to  twenty. 
(Nov.  53,  3,  1.)  Justinian  ordered  that  the  complainant,  if  his 
claim  were  substantially  just,  should  not  be  defeated  because 
it  varied  firom  the  grounds  set  forth  in  the  summons.  (C.  7, 
40,  3.)  The  officers  that  served  the  summons  were  paid 
according  to  the  amoimt  of  the  demand. 

An  action  for  thrice  the  amount  lies  when  a  man  has  inserted  a  greater 
amount  than  the  true  one  in  the  writ  of  summons,  so  that  on  this  ground  the 
viatores — that  is,  those  that  carry  out  the  suits — exacted  a  larger  sum  on 
account  of  their  customary  doles.  Then  for  all  the  loss  the  defendant  has 
suffered  by  reason  of  them  he  will  obtain  thrice  as  much  horn,  the  plaintiff; 
only  the  thrice  as  much  includes  the  simple  loss  he  has  suffered.  This  was 
brought  in  by  a  constitution  of  ours  that  shines  brightly  in  our  Code ;  from 
which  it  is  far  from  doubtfid  that  an  actio  condiditia  under  the  statute  will 
flow.    0-4,6,24.) 

This  is  the  condictio  ex  lege  which  would  be  brought  to  enf occe  any  stfttatoty  pio- 
hibitioD  or  order. 

Justinian  empowered  the  judge  to  refiise  the  smnmons 
unless  the  complainant  gave  security  to  prosecute  the  suit,  or 
to  pay  one-tenth  of  the  demand  as  costs  to  the  defendant.  (Nor. 
112,  2.)  Another  enactment  required  complainants  that  have 
taken  out  a  summons  to  proceed  within  two  months,  or  pay 
double  the  loss  sustained  by  the  defendants  in  consequence  of 
the  delay.    Thus  the  summons  advanced  from  the  rude  fonn 
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of  a  legalised  use  of  force,  through  Tarious  intermediate  stages 
in  which  Praetors,  Jurisconsults,  and  Emperors  took  part,  until 
at  length,  in  the  reign  of  Justinian,  it  became  an  act  of  public 
authority,  and  gave  the  defendant  formal  notice  of  the  claim 
made  against  him. 

Pabt  il— feom  appeaeance  till  judgment. 

First  Period— COMPULSORY  REFERENCE  TO 
ARBITRATION, 

First— PROCEEDINGS  IN  JURE. 

A.  LEQI8  ACTIONES. 

The  oldest  form  of  civil  procedure  in  Rome — ^the  legis  dctio  aacro' 
menti — ^professes  to  be  a  voluntary  arbitration.  It  was  not 
really  voluntary;  for  if  it  were  so,  there  could  be  no  civil 
jurisdiction ;  but  there  can  be  little  doubt  that  what  it  was  in 
later  times  in  form,  it  W€U3  in  earlier  times  in  substance.  The 
authority  of  the  State  in  civil  matters  was  first  established 
ijvhen  a  defendant  was  not  allowed  to  refuse  arbitration ;  in 
other  words,  when  the  reference  to  arbitration  was  made  com- 
pulsory. Such  indeed  appears  to  be  the  true  character  of  the 
famous  distinction  in  Roman  civil  procedure  that  existed 
throughout  the  most  important  period  of  legal  history  and 
coloured  the  whole  law — ^that,  namely,  between  proceedings  in 
jure  €uad  proceedings  in  jvdicio.  With  few  exceptions  (see 
**  Transition  to  Cognitiones  Ea^traordinariae^'),  until  the  reign  of 
Diocletian,  the  determination  of  a  civil  dispute  involved  two 
stages — in  the  first  (in  jure)y  the  Praetor  or  other  magistrate 
appointed  an  arbitrator,  prescribing  with  more  or  lees  rigidity 
the  question  upon  which  he  was  to  pronounce  a  decision ;  and 
in  the  second  (m  judicio),  the  arbitration  itself  took  place 
before  an  arbitrator  {judex).  This  division  of  labour,  which 
some  modem  writers  have  shown  a  disposition  to  exalt  sua  a 
highly  scientific  arrangement,  but  which  may  be  viewed 
rather  as  an  imperfect  and  inchoate  form  of  civil  procedure, 
lasted  imtil  the  reign  of  Diocletian,  who  made  the  immense 
change  of  commiting  the  trial  of  civil  causes  to  State-paid 
lawyers.  This  step  was  in  harmony  with  the  whole  course  of 
development   of  Roman  civil  procedure  \   it  was  one   of  the 
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steps  by  which  the  State  assumed  to  itself  the  exduaive  con- 
trol from  first  to  last  of  civil  causes. 

The  proceedings  injure  passed  through  two  stages:  in  the 
earlier,  the  reference  to  arbitration  was  ORAL;  in  the  latter, 
WRIITEN.  To  the  first  stage  belong  the  legis  aetiones ;  to  the 
second,  the  formulae.  The  history  of  the  first  is  purely 
historical ;  the  interest  of  the  second  is  more  practical :  to  the 
formula  must  be  traced  the  shape  and  peculiarities  of  much  of 
Roman  Law.  The  phrase  "  legis  actio  "  has  given  rise  to  much 
comment,  for  it  is  employed  by  Gains  to  designate  not  merely 
proceedings  that  may  strictly  be  called  "  actions,"  but  proceed- 
ings to  enforce  judgments  (per  mantis  injectionem),  and  even  pro- 
ceedings of  the  nature  of  a  wholly  extrajudicial  remedy 
(pignoris  capto). 

But  all  these  ^'gis  acfioms  by  degrees  grew  hatefiiL  For  the  excessive 
subtlety  of  the  ancients  who  then  established  the  laws  brought  things  to 
such  a  pass,  that  a  man  that  made  even  the  most  trifling  mistake  would  lose 
his  suit  By  the  Ux  Aebutioy  therefore,  and  the  Uges  Juliae^  these  Ugis 
actiones  were  taken  away,  and  a  change  effected  so  that  we  should  cany  on 
our  suits  by  regularly-framed  words,  that  is,  hy  formulae,    (G.  4,  30.) 

The  Ux  AehuHa  is  supposed  to  have  'been  passed  about  B.O.  164  or  B.6.  170.  To 
what  extent  this  statute  abolished  the  legU  acUonet,  and  how  much  it  left  to  Uie  Uget 
Jvliae  to  repeal,  Gains  does  not  inform  ns,  and  we  must  therefore  be  content  with 
guesses  or  with  ignorance.  The  lega  Juliac  were  passed  either  by  Julius  Caesar  or  by 
Augustus. 

In  two  cases  only  was  Ugis  actio  allowed — ^in  the  cases  of  threatened 
damage  and  of  a  trial  before  the  Centumviri,  Accordingly,  even  to  this 
day,  when  a  trial  is  to  be  before  the  Centumvtri,  the  proceedings  begin  with 
the  Ugis  actioy  called  sacramentum,  before  the  Praetor  Urbanus  (city  Praetor) 
or  Peregrinus  (for  aliens),  according  to  the  case.  But  as  for  threatened 
damage,  no  one  wishes  to  proceed  by  a  legis  actio,  but  rather  by  a  stipula- 
tion, as  is  set  forth  in  the  edict ;  by  this  he  binds  his  adversary  by  means  of 
the  magistrate,  and  thus  has  a  more  advantageous  and  fidler  right   (G.  4,  31.) 

The  actions  the  ancients  had  in  use  were  called  legis  actiones^  either 
because  they  were  laid  down  by  statutes,  since  the  Praetor's  edicts,  by 
which  many  actions  were  brought  in  they  had  not  yet  in  use,  or  because 
they  were  suited  to  the  words  of  the  actual  statutes,  and  were  therefore 
observed  as  unchangeable  equally  with  statutes.  Hence,  when  a  man 
brought  an  action  for  his  vines  that  had  been  cut  down  in  such  a  way  that 
he  named  them  vines,  the  answer  was  that  he  had  lost  his  case,  for  he  ought 
to  have  named  them  trees  ;  because  the  statute  of  the  XII  Tables,  under 
which  an  action  for  vines  that  had  been  cut  down  was  open  to  him,  spoke 
generally  of  trees  that  had  been  cut  down.    (G.  4,  1 1.) 

Of  the  legis  actio  there  were  five  forms, — Sacramento  (by  wager),  ^ 
judicis  postulationem  (by  demanding  a  judex),  per  condictionem  (by  formal 
notice),  per  manus  injectionem  (by  laying  hands  on  a  man),  ^xA  per  pignoris 
captionem  (by  taking  a  pledge).    (^G.  4,  12.) 
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Actio  Sacramenti, 
The  proceedings  in  the  Sacramentum  took  place  before  the. 
Praetor.  There  remains  a  tradition  that  the  legis  actiones  were 
celebrated  in  the  presence  of  the  Pontiffs  {collegium  Pontificum), 
(D.  1,  2,  2,  6) ;  but  within  the  historic  period  the  initiation  of 
actions  belonged  to  the  secular  tribunal,  first  of  the  Consuls,  and 
afterwards  of  the  Praetors.  Festus  informs  us  that  the  word 
signifies  the  money  staked  as  a  wager,  which  was  the  cardinal 
feature  of  the  proceedings;  and  he  adds  that  the  stakes 
forfeited  were  required  and  used  for  the  bronze  of  the  vessels 
employed  in  sacred  ritea 

The  actio  sacramenti  was  general,  for  in  all  cases  for  which  no  other  acti6n 
was  provided  by  statute,  an  action  sacramenti  was  brought.  The  action  was 
as  dangerous  on  account  of  an  untrue  oath,  as  at  this  time  is  the  action  for  a 
fixed  sum  of  money  lent  because  of  the  sponsio  (undertaking),  in  which  the  de- 
fendant runs  a  risk  if  he  rashly  denies  it,  and  because  of  the  answering  stipu- 
lation {resHpulatio)y  in  which  the  plaintiff  runs  a  risk  if  what  he  demands  is 
not  due.  The  man  that  was  beaten  made  good  the  amount  of  the  sacramen- 
tum by  way  of  a  penalty.  It  went  to  the  State,  and  securities  on  that  account 
were  given  to  the  Praetor ;  not  as  now,  when  the  penalty  of  the  sponsio  and 
answering  stipulation  goes  as,  gain  to  the  party  that  wins.    (G.  4,  13.) 

The  penalty  was  either  fifty  clsscs  or  five  hundred  ;  the  latter  in  the  case  of 
things  worth  a  thousand  asses  or  more,  the  former  in  the  case  of  those  worth 
less,  when  the  action  was  brought  sacramento.  So  the  statute  of  the  XII 
Tables  provided.  But  if  a  man's  freedom  was  in  dispute,  although  as  a 
slave  he  would  be  most  valuable,  yet  the  amount  to  be  wagered  was  fixed 
at  fifty  assesy  a  provision  of  the  same  statute  to  favour  the  coming  forward 
of  persons  to  claim  his  freedom.    .    .    (G.  4,  14.) 

I.  Proceedings  when  the  dispute  was  to  the  ownership  of  a 
moveable. 

If  the  action  was  for  a  thing,  then  moveables  and  moving  things,  if  only 
they  were  such  that  they  could  be  brought  or  led  into  Court,  were  claimed  in 
Court  {injure  vindicabantur)  after  this  fashion.  The  claimant  held  a  rod  ; 
then  he  grasped  the  actual  thing — the  slave,  for  instance — and  said  as  follows  : 
— ^**This  slave  I  say  is  mine  ex  jure  Quiritium,  in  accordance  with  the 
fitting  ground  therefor,  as  I  have  stated  ;  and  so  upon  thee  I  have  laid  this 
wand,"  and  at  the  same  time  laid  the  rod  on  the  slave.  The  opposing  party 
said  and  did  the  same  in  like  manner.  After  both  had  claimed  him,  the 
Praetor  said,  "  Both  let  go  the  slave  ;"  they  let  him  go.  The  one  that  first 
had  claimed  him  then  asked  the  other,  "  I  demand  that  you  tell  me  on  what 
ground  you  have  claimed  him  ; "  and  he  answered,  "  I  fully  told  my  right 
as  I  laid  on  the  wand."  Then  the  one  that  first  had  claimed  him  said, 
**  Since  you  have  claimed  him  wrongfully  (injuria),  I  challenge  you  to  wager 
five  hundred  asses/'  and  the  opposing  party  too  said,  "  In  like  manner  I 
challenge  thee  ;"  or  else  they  named  fifty  asses  as  the  wager.  Next  followed 
all  the  same  as  in  an  action  against  a  person.  Thereafter  the  Praetor  gave  an 
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interim  decision  (vindiciae)  in  fovour  of  one  of  them — ^made  him,  that  is,  the 
possessor  in  the  meantime,  and  ordered  him  to  give  sureties  to  his  opponent, 
{litis  et  vindiciarum)y  for  the  thing,  that  is,  and  its  fruits.  Other  sureties  also  the 
Praetor  himself  used  to  receive  from  both  parties  for  the  sum  wagered,  which 
went  to  the  State.  A  rod  they  used  as  if  in  place  of  a  spear,  a  token  of 
lawful  ownership  ;  because  men  used  to  beheve  those  things  specially  theirs 
that  they  had  taken  from  the  enemy.  Hence,  in  proceedings  before  the 
Centumviriy  a  spear  is  set  up  in  front    (G.  4,  16.) 

This  very  vivid  description  of  the  oldest  civil  procedure  in  Rome  has  been 
fortunately  preserved  to  us  from  a  part  of  the  MS.  of  Gains,  where  muc^  is  illegibk. 
We  may  recognise  in  the  proceedings  as  thus  described  several  stages,  of  which  three 
are  stated  at  length. 

1.  The  proceedings  b^^in  with  a  mock  contest,  each  of  the  claimants  laying  hold  d 
the  object  in  dispute,  and  Alaimiiig  it.  This  is  known  as  the  amjer(»o  wuiwu  or 
vmdicatio  ;  and  the  exercise  of  force  is  called  by  Aulas  Grellius  vis  dvHU  €tfe§tuem  ia> 

2.  Summons  to  peace — "  Both  let  go.'* 

3.  Each  challenges  the  other  to  stake  a  sum  upon  the  tnith  of  his  asserticm. 

4.  After  that  the  Praetor  decides  which  shall  have  the  possession  of  the  deputed 
property,  pending  the  settlement  of  the  wager  by  reference  to  Sk  judex.  The  ****wi«»l 
phrase  is  dicere  vindiciat.  Up  to  this  point  Uiere  is  not  strictly  either  plaintiff  or 
defendant,  there  are  simply  two  persons  quarrelling ;  but  after  the  Praetor  assagns 
intermediate  possession  to  one  of  them,  that  one  is  practically  made  defendant^  and 
his  rival  is  forced  into  the  position  of  plaintiff.  But  the  person  ccmstituted  possenor 
was  bound  to  give  sureties  for  the  restoration  of  the  object  in  dispute  (lU),  and  abo 
for  the  profits  derived  from  itf  pending  the  trial  (vindiciae)^  in  the  event  of  his  losiog 
his  wager.  The  sureties  were  called  prciedes,  and  seem  to  have  been  iq>pointed  in  the 
presence  of  the  Praetor  by  oral  interro^tion,  as  in  the  judicial  stipulation.  (Vtaio, 
De  Latina  Lingua,  6,  74.)    They  were  called  praedet  Htis  et  vindicuirum, 

5.  The  question  referred  to  an  arbitrator  was,  which  litigant  was  ri^t  in  bis 
wager,  Sacramentum  e$9e  juttum  vd  injiutum.  It  is  presumed  that  the  soooearfiil 
litigant  then  appUed  for  the  restoration  of  his  stake,  and  if  he  had  not  poensnan,  and 
was  refused  possession,  that  the  Praetor  would  grant  execution,  and  compel  the  pos- 
sessor to  deliver  up  that  which  was  no  longer  his. 

"  It  is  impossible,"  says  Sir  Henry  Maine  (Ancient  Law,  p.  376,  4th  edit),  "  I  t^wt>^ 
to  refuse  assent  to  the  suggestion  of  those  who  see  in  it  a  dramatisation  of  the  ot^a 
of  Justice.  Two  armed  men  are  wrangling  about  some  disputed  property.  Ths 
Praetor,  vir  pietate  gravis^  happens  to  be  going  by,  and  interposes  to  stc^  the  oontesl 
The  disputants  state  their  case  to  him,  and  agree  that  he  shall  arbitrate  botwua 
them,  it  being  arranged  that  the  loser,  besides  resigning  the  subject  of  the  quairel, 
shall  pay  a  siun  of  money  to  the  umpire  as  remuneration  for  his  trouble  and  loa  of 
time.  This  interpretation  would  be  less  plausible  than  it  is,  were  it  not  tiiat^  by 
a  surprising  coincidence,  the  ceremony  described  by  Gains  as  the  imperative  ooone 
of  proceeding  in  a  Legit  Actio  is  substantially  the  same  with  one  of  the  two  sab- 
jectB  which  the  god  Hephaestus  is  described  by  Homer  as  moulding  into  the  fint 
Compartment  of  the  Shield  of  Achilles.  In  the  Homeric  trial-scene,  the  dispute,  as 
if  expressly  intended  to  bring  out  the  characteristics  of  primitive  society,  is  not  aboat 
property,  but  about  the  composition  for  a  homicide.  One  person  asserts  that  he  has 
paid  it,  the  other  that  he  has  never  received  it  The  point  of  detail,  however,  which 
stamps  the  picture  as  the  counterpart  of  the  archaic  Roman  practice,  is  the  reward 
designed  for  the  judges.  Two  talents  of  gold  lie  in  the  middle,  to  be  given  to  l*™  «ho 
shall  explain  the  grounds  of  decision  most  to  the  satisfaction  of  the  aodienoe.  The 
magnitude  of  the  sum,  as  compared  with  the  trifling  amount  of  the  SacratnetUmm,  tecBS 
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to  me  indicative  of  the  difibrenoe  between  flnctu&ting  usage  and  usage  consolidated 
into  law.  The  scene  introdaoed  by  the  poet  as  a  striking  and  characteristio,  but  still 
only  occasional,  feature  of  city  life  in  the  heroic  age,  has  stiffened,  at  the  opening  of 
the  history  of  dvil  process,  into  the  regular,  ordinary  formalities  of  a  lawsuit.  It  is 
natural,  therefore,  that  in  the  Legit  Actio  the  remuneration  of  the  judge  should  be 
reduced  to  a  reasonable  sum,  and  that,  instead  of  being  adjudged  to  one  of  a  number 
of  arbitrators  by  popular  acclamation,  it  should  be  paid,  as  a  matter  of  course,  to  the 
State  which  the  Praetor  represents.  But  that  the  incidents  described  so  vividly  by 
Homer,  and  by  Grains  with  even  more  than  the  usual  crudity  of  technical  language, 
have  substantially  the  same  meaning,  I  cannot  doabt ;  and  in  confirmation  of  this 
view,  it  may  be  added,  that  many  observers  of  the  earliest  judicial  usages  of  modem 
Europe  have  remarked  that  the  fines  inflicted  by  courts  on  offenders  were  originally 
SacrcmientcL  The  State  did  not  take  from  the  defendant  a  composition  for  any  wrong 
supposed  to  be  done  to  itself,  but  claimed  a  share  in  the  compensation  awarded  to  the 
plaintifif  simply  as  the  fair  price  of  its  time  and  trouble.  Mr.  Kemble  expressly 
assigns  this  character  to  the  Anglo-Sax(m  barmum  or  fredum," 

II.  Dispute  as  to  ownership  of  an  immoveable. 

If  a  thing  was  such  that  it  could  not  easily  be  brought  or  led  into  court — 
if,  for  instance,  it  was  a  pillar,  or  a  flock  of  cattle  of  any  kind — some  part  of 
it  was  taken  ;  and  to  that  part,  as  if  it  were  the  whole  that  was  present,  the 
claim  was  made.  Out  of  a.  flock,  therefore,  one  sheep  or  one  goat  was  led 
into  court,  or  a  tuft  of  wool  was  taken  from  it  and  brought  into  court.  Of  a 
ship  or  a  pillar  some  part  was  broken  off*.  In  like  manner,  too,  if  it  was  a 
farm,  or  a  house,  or  an  inheritance  that  was  in  dispute,  some  part  of  it  was 
taken  and  brought  into  court,  and  to  that  part,  just  as  if  it  were  the  whole  thing 
that  was  present,  the  claim  was  made.  From  a  farm,  for  instance,  a  clod 
was  taken  ;  from  a  house,  a  tile ;  and  if  the  dispute  was  about  an  inheritance, 
then  from  it  equally  a  thing  or  some  part  of  a  thing  was  taken.    (G.  4,  17.) 

The  idea  of  the  touramtntum  seems  to  be  that  the  arbitration  is  taken  up  on  the 
very  spot  where  the  quarrel  arises.  Hence  either  the  judge  must  be  taken  to  the 
land,  or  the  land  to  the  judge.  The  latter  was  done  symbolically,  and  the  process 
was  technically  called  deductio.  The  form  given  by  Gains  is  fictitious,  but  in  Cicero 
we  have  an  account  of  a  customary  beginning  {deduaio  quae  wioribtu  Jit),  where  the 
parties  go  to  the  land  in  dispute,  and  there,  in  the  presence  of  witnesses,  make  a  mock 
oombat.  The  Praetor  in  that  sketch  does  not  accompany  the  disputants,  but  the 
witnesses  go  bbfore  him  to  testify  to  the  initial  steps.  It  is  not  improbable  thab 
there  was  a  stiU  earlier  age,  when  the  Praetor  himself  accompanied  the  parties,  and 
took  part  in  the  ceremony,  which  was  regarded  as  the  indispensable  basis  of  his 
jurisdiction. 

III.  In  actions  in  personam. 

Upon  this  part  Gains  is  a  blank,  with  the  exception  of  a 
Blight  fragment. 

Since  you  deny  it,  I  chalL^ge  you  to  wager  five  hundred  asses.  The 
opposing  party  too  said,  "  Since  you  say  so,  and  since  I  have  been  taken  by 
you  with  that  thing,  I  in  like  manner  challenge  you  to  wager  five  hundred 
asses.''    (G.  4,  15.) 

We  do  not  know  in  what  manner  the  details  of  the  McramerUum  were  adjusted  to 
claims  for  debt  or  damage. 
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Actio  per  jucUcis  poHiUatumem* 

The  passage  where  Gaius  describes  this  action  is  illegible, 
and  the  meaning  of  it  is  purely  conjectural.  When  it  waa 
first  introduced  is  unknown,  but  many  infer  from  some  ex- 
pressions in  the  XII  Tables  that  it  existed  at  that  time.  In 
questions  of  disputed  boxmdaries,  of  partition  of  inheritance, 
or  of  any  other  joint  property,  it  is  difficult  to  see  by  what 
straining  the  form  of  the  sacramentum  could  have  been  em- 
ployed. That  proceeding  led  up  to  the  question,  "  Am  I  right 
in  saying  that  such  and  such  is  mine  ?  "  But  the  partition  of 
a  joint-estate  could  not  be  thrown  into  the  form  of  so  simple 
a  question.  It  is  therefore  not  improbable  that  the  action  per 
judicis  postulationem  may  have  been  introduced  to  meet  these 
more  complex  cases  of  doubtful  right,  but  in  the  absence  of  infor- 
mation by  Gains,  the  suggestion  must  remain  as  a  mere  guess. 

Condictio. 

Condicere  is  to  give  formal  notice  {denuntiare)  in  early  speech.  But  now 
by  an  abuse  of  terms  we  say  that  a  condictio  is  an  action  against  a  person,  in 
which  the  plaintiff  alleges  in  his  statement  of  claim  that  so-and-so  ought  to 
be  given  him.  For  no  formal  notice  on  that  account  is  now  given.  (J.  4, 
6,  15.) 

They  used  to  observe  in  every  case  a  like  or  equal  mode  of  choosing  a 
judex,  and  of  bringing  a  condictio  when  they  were  bound  to  choose  a 
judex.    The  name  condictio  was  given  by  the  lex  Pinaria,    (G.  4,  17  A.) 

This  action  was  properly  called  a  condictio;  for  the  plaintiff  gave  formal 
notice  to  his  opponent  to  be  present  to  chogse  a  judex  on  the  thirtieth  day. 
But  now  improperly  we  give  the  name  of  condictio  to  an  action  against  a 
person  in  which  our  statement  of  claim  is  that  so-and-so  ought  to  be  given 
us.  For  no  formal  notice  on  that  account  is  now  given.  This  legis actio  was 
established  by  the  lex  Silia  and  the  lex  Caipumia — ^by  the  lex  Silia  for  a 
determinate  sum  of  money,  by  the  lex  Calpurnia  for  every  determinate  thing. 
Why  this  action  should  be  wanted,  when  we  can  bring  an  action  for  what 
ought  to  be  given  us  sacratnento  or  per  judicis  postulatiomm^  is  much 
questioned.    (G.  4,  18-20.) 

The  Ux  SUia  dates  about  B.a  244,  and  the  lex  Caipumia  about  B.O.  234. 

The  use  of  the  Condictio  was  a  puzzle  to  Gaius,  and  it  has  continned  to  perplex 
modem  writers.  The  following  remarks  by  Sir  Henry  Maine  seem,  however,  to  gire 
at  least  a  clue  to  the  mystery. 

At  p.  256  of  "  Early  History  of  Institutions"  he  speaks  of  the  *'  Condictio^  wiudi 
is  said  by  Gains  to  have  been  created,  but  which  is  believed  to  have  been  only  regu- 
lated, by  two  Roman  statutes  of  the  second  century  before  Christ — the  Ux  Silia  and 
the  lex  Caipumia.  The  CondicUo,  which  afterwards  developed  into  one  of  the  most 
useful  of  the  Roman  actions,  originally  derived  its  name  from  a  notice  which  tite 
'  plaintiff  gave  the  defendant  to  appear  before  the  Praetor  in  thirty  days,  in  order  that 
9k  judex  or  referee  might  be  nominated  ;  and  immediately  (as  I  myself  think)  on  diis 
notice  being  given,  the  parties  entered  into  a  *tponsio*  and  *rc8tipulaHo,'  that  1^ 
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they  laid  a  formal  wager  (diBtinct  from  the  stake  vicra'KMfnhiM)  on  the  joBtioe  of  their 
respective  contentions.  The  sum  thus  staked,  which  was  always  equal  to  a  third  of 
the  amount  in  dispute,  went  in  the  end  to  the  successful  litigant,  and  not,  like  the 
tajdramaUum,  to  the  State.  Lawyers  wondered,  Gains  tells  us,  that  such  an  action 
should  be  needed,  when  property  could  have  been  recovered  by  the  older  and 
unmodified  procedure.  Many  technical  answers  to  this  question  have  been  given  by 
modem  commentators  on  Roman  Law,  but  we  will  see  whether  a  better  explanation 
of  it  cannot  be  obtained  by  approaching  it  from  another  side.  .  .  ' .  Let  us  go 
back  for  a  moment  to  the  parent,  Legit  Actio — the  L.  A,  Saeramenti.  Its  venerable 
forms  presuppose  a  quarrel,  and  celebrate  the  mode  of  settling  it.  It  is  a  passing 
arbitrator  whose  interposition  is  simulated  by  the  Praetor.  But  suppose  there  is  no 
i^bitrator  at  hand,  what  expedient  for  averting  bloodshed  remains  ?  and  is  any  such 
expedient  reflected  in  that  ancient  procedure  which,  by  the  fact  of  its  existence,  im- 
plies that  the  shedding  of  blood  has  somehow  been  prevented  ? 

'*  I  daresay  I  shall  at  the  outset  appear  to  be  making  a  trivial  remark  when  I  say 
that  one  method  of  gaining  the  object  is  to  lay  a  wager.  Even  now  this  is  one  of  the 
commonest  ways  of  postponing  a  dispute  as  to  a  matter  of  fact ;  and  the  truth  is  that 
the  tendency  to  bet  on  results  lies  extremely  deep  in  human  nature,  and  has  grown  up 
with  it  from  its  remote  infancy.  It  is  not  everybody  who,  when  his  blood  is  hot,  will 
submit  to  have  a  quarrel  referred  to  a  third  person  present,  much  less  to  a  third  person 
absent ;  but  he  will  constantly  do  so  if  he  lays  a  wager  on  it,  and  if,  besides  being 
found  in  the  right,  he  has  a  chance  of  receiving  the  amount  staked.  And  this,  I 
snppose — differing,  I  own,  from  several  high  authorities — ^to  be  the  true  significance  of 
the  Sponsio  and  BegtiptdcUio,  which  we  know  to  have  been  of  the  essence  of  the 
ancient  Roman  Condictio,  and  of  the  agreement  to  appear  before  the  Praetor  in  thirty 
days.  The  Legis  Actio  Sacramenti  assumes  that  the  quarrel  is  at  once  referred  to  a 
present  arbitrator  ;  the  Condictio  that  the  reference  is  to  the  decision  of  an  arbitrator 
after  thirty  days'  interval,  but  meantime  the  parties  have  entered  into  a  separate 
wager  on  the  merits  of  their  dispute.  We  know  that  the  liability  to  an  independent 
penalty  attached  to  the  Praetor  by  dmdictio,  even  when  it  had  become  one  of  the 
moflt  important  Roman  actions,  and  that  it  was  still  exacted  in  the  age  of  Cicero." 

General  Characteristics  of  the  System  of  Legis  Actiones. 

1.  The  proceedings  called  legis  actiones  could  be  conducted 
onlxJbetweelx  Roman  citizens ;  aliens,  unless  by  special  favour 
(as  some  Latins),  could  neither  sue  nor  be  sued. 

2.  The  j)arties  could  not  appear  m  the  formalities  of  the  legis 
actiones  by  agents  or  procurators,  but  must  themselves  perform 
the  ceremonies.  This  is  another  characteristic  of  the  old  jus 
civile,  the  refusal  to  allow  one  freeman  to  represent  another  in 
a  legal  transaction* 

In  old  times  [as  long  as  the  legis  actiorus  were  used]  no  one  could  law- 
ftilly  bring  an  action  on  another's  account,  except  on  behalf  of  the  people,  or 
of  freedom,  or  for  dipufiillus.  The  lex  Hostilia,  besides,  allowed  an  action 
for  theft  to  be  brought  on  account  of  persons  that  were  among  the  enemy, 
or  away  in  the  service  of  the  commonwealth,  or  that  were  in  the  iutela 
of  some  person  bringing  the  action.    (J.  4,  10,  pr. ;  G.  4,  82.) 

3.  Th^system  was  marked  by  a  rigorous  pedantry,  in  which 
form  was  everything,  and  substantial  justice  nothing. 

3f 
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4.  Again,  once  an  action  was  brought,  the  c1«-it^  w^  at- 
tinguished.     ((!•  4,  IW.)  ^  T 

B.  THE  SYSTEM  OF  FORMULAE. 
Transition  from  the  Legis  Actiones  to  Formulae. 

The  defects  of  the  legu  actiones  were  serious.  In  the  fireit 
place,  only  a  Roman  citizen  could  take  part  in  them ;  aliens 
dwelling  in  Rome  were  wholly  shut  oflF.  But  even  for  citizens 
the  system  was  objectionable.  It  required  the  actual  presence 
of  the  parties ;  no  attorney  or  agent  was  admitted ;  and  the 
slightest  error  in  the  ceremonial  vitiated  the  whole  proceedings. 
As  a  mode  of  civil  procedure,  the  legis  actiones  were  cumbrous, 
troublesome,  and  dangerous. 

It  would  be  interesting  to  know  the  exact  steps  by  which  the 
Romans  advanced  from  their  first  rude  forms  of  procedure  to 
the  written /ormufae  of  the  golden  age  of  Roman  jurisprudence. 
Already  among  the  legis  actiones  themselves  an  advance  may  be 
observed.  The  condictio  is  distinctly  preferable  to  the  aedo 
sacramenti.  It  is  simpler,  for  it  begins  at  once  with  reciprocal 
wagers,  and  it  introduces  costs^  for  the  sums  wagered  went  to 
the  party  that  won.  Whether  the  condictio  was  introduced,  as 
the  language  of  Gains  implies,  by  statute,  or  whether,  aa  Sir 
Henry  Maine  states,  it  was  only  regulated  by  the  leges  Silia  and 
Calpumia,  it  was  simpler,  and  better  adapted  to  the  ends  of 
Civil  Procedure,  than  the  sacramentum. 

But  the  condictio,  nevertheless,  had  all  the  faults  of  a  Ugis 
actio — the  faults  of  inelasticity  and  formalism ;  and  it  required 
the  actual  presence  of  the  parties.  The  further  development  of 
Roman  procedure  was  determined  by  a  cause  whose  influence 
on  other  departments  of  the  law  has  been  already  dwelt  upon. 
The  system  of  formulae  seems  to  have  owed  its  origin  to  the 
necessity  the  Praetors  were  under  of  devising  a  method  of  dvil 
trial  for  aliens  (peregrini).  In  the  legis  actio,  the  peculiar  heritage 
of  the  Quirites,  an  alien  had  no  part.  But  the  Romans  were 
under  an  absolute  necessity  of  providing  a  means  of  determining 
disputes  in  which  an  alien  was  a  party.  So  numerous,  indeed, 
appear  to  have  been  the  occasions  on  which  aliens  were  con- 
cerned in  civil  cases,  that  the  new  Praetor  appointed  B.C.  246 
was  specially  named  Praetor  Peregrinus,  To  an  alien  the  forms  of 
the  legis  actio  were  inapplicable,  but  the  Praetor,  in  modifying 
the  Roman  procedure  to  adapt  it  to  aliens,  naturally  followed 
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the  essential  features  of  the  Roman  system.  Thus  he  did  not 
undei:take  to  hear  and  decide  causes  himself;  he  referred 
them  to  arbitrators.  But  these  were  not  the  Roman  judices — 
the  senators  of  Rome ;  they  were  any  persons  upon  whom  the 
parties  agreed,  generally  three  or  five  in  number,  and  called 
recuperatores.  Again,  as  in  the  legis  actioneSj  the  Praetor  elicited 
from  the  parties  the  question  in  controversy  between  them ;  but 
instead  of  wrapping  this  up  in  the  rigid  forms  of  the  jus  civile^ 
he  was  content  to  make  out  a  plain  written  instruction  to 
the  arbitrators,  informing  them  if  they  found  the  fact  to  be 
so-and-so,  they  should -order  the  defendant  to  pay  so-and-so.  This 
was  the  essential  character  of  the  formula  in  factum ;  it  contained 
no  positive  assertion  of  any  right  in  the  plaintifiT,  but  proceeded 
at  once  from  a  recital  of  the  facts  constituting  the  complaint, 
to  give  the  arbitrators  power  to  award  damages.  By  a  very 
simple  and  ingenious  variation  of  the  formula,  it  was  possible 
to  admit  an  agent  or  attorney  either  for  the  plaintiff  or  the 
defendant.  Thus,  "If  Dio  has  received  in  deposit  a  golden 
vase  of  Agerius,  and  refuses  to  give  it  up,  let  the  recupei^atorea 
order  Dio  to  pay  to  Negidius  the  value  of  the  vase."  By 
introducing  the  name  of  the  attorney  Negidius,  Agerius  was 
relieved  from  all  trouble  in  connection  with  the  proceedings. 

In  ascribing  the  origin  of  the  written  formula  to  the  neces- 
sity of  providing  for  aliens,  there  is  an  element  of  conjecture. 
The  introduction  of  formulate  topk  place  so  long  before  the 
very  earUest  of  the  legal  writings  that  have  come  down  to 
us,  that  we  cannot  affirm  with  certainty  a  precise  correspond- 
ence between  the  steps  just  indicated  and  the  actual  march 
of  events.  But  the  facts  that  we  do  know  make  it  certain  that 
the  accoimt  cannot  be  far  wrong. 

The  next  step  in  the  history  is  the  introduction  of  formulae 
in  civil  causes  between  citizens.  That  may  have  been  the 
object  of  the  lex  Aebutia.  At  all  events,  there  can  be  little 
temerity  in  hazarding  the  assertion  that /ormwio^  were  brought 
in  for  citizens  first  in  the  case  of  actiones  in  personam^  and 
that  a  very  considerable  interval  elapsed  before  they  were 
allowed  in  actiones  in  rem.  Whether  this  interval  corresponds 
with  the  distance  between  the  lew  Aebutia  and  the  leges  Juliae 
is  a  matter  of  conjecture.  But  there  is  no  doubt  that  the 
fiirst  formula  admitted  in  causes  between  citizens  was  a  sim- 
plification of  the  Condictio,  which  in  turn  may  be  viewed  as 
a  modification  of  the  sacramentum.     The  cardinal  difference 
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between  them  was  the  omission  of  the  reciprocal  wagers  that 
formed  an  indispensable  preliminary  to  the  condictio. 

The  steps  by  which  the  formula  was  adapted  to  actions  for 
property  can  be  traced  with  certainty.  In  the  sacramentumy  it 
is  worthy  of  remark,  the  question  finally  submitted  for  trial  is 
not  which  of  the  claimants  is  owner  of  the  thing  in  dispute, 
but  which  is  right  in  his  wager  (sacramentum  esse  justum  vel 
injustum).  The  question  is  of  the  truth  of  an  assertion,  not  of 
the  justice  of  a  demand.  The  distinction  may  seem  trivial, 
because  practically  the  loss  of  the  wager  meant  the  loss  of  the 
ownership,  but  it  is  just  trivial  distinctions  like  these  that  are 
important  in  the  history  of  law.  The  shghtness  of  the  circum- 
stance attests  the  reluctance,  so  to  speak,  of  the  State  to  inter- 
fere in  private  quarrels.  It  marks  the  stage  where  the  State 
does  not  yet  assert  a  claim  to  civil  jurisdiction. 

From  ike  sacramentum  is  but  one  step  to  trial  by  sponsio  or 
wager. 

In  a  sponsio  we  proceed  thus.  We  challenge  the  opposite  party  by  a 
sponsio  such  as  this, — "  If  the  slave  in  dispute  is  mine  ex  jure  Quiritittm, 
do  you  undertake  {spondes)  to  give  me  twenty-five  sestertii  f^  Next  we  pot 
forth  2i  formula,  in  which  the  statement  of  claim  is  that  the  amount  thus 
undertaken  for  ought  to  be  given  us ;  and  in  this  we  win  if  we  prove  that 
the  thing  is  ours.    (G.  4,  93.) 

This  sum  named  in  the  undertaking  is  not,  however,  exacted.  It  is 
indeed  not  penal,  but  a  preliminary  to  the  proceeding^,  and  its  whole  use 
is  to  bring  the  case  to  trial.  Hence,  too,  the  man  against  whom  the  acdon 
is  makes  no  stipulation  in  turn.  Further,  it  is  named  the  stipulation  prs 
praede  litis  et  vindiciarum  (in  room  of  a  surety  for  the  object  and  its  interim 
enjoyment),  because  it  has  come  into  the  place  of  the  sureties  that  in  oJd 
times,  when  the  legis  actio  was  used,  were  given  by  the  possessor  to  the 
claimant  >^^  lite  et  vindiciis :  that  is,  for  the  thing  and  its  fruits.     (G.  4,  94.) 

But  if  the  action  is  before  the  centumviriy  we  claim  the  amount  of  the 
undertaking,  not  by  a  formula,  but  by  a  legis  actio,  for  we  challenge  the 
defendant  sacramento.  That  undertaking  is  for  125  sestertii,  because  ol 
the  statute.    (G.  4,  95.) 

This  account  by  Gains  is  highly  instructive.  It  is  to  be 
remarked  that  the  sum  of  the  wager  is  nominal;  and  the 
wager  itself  is  introduced  simply  to  give  jurisdiction.  Now  in 
the  condictio  the  wager  was  for  a  substantial  sum^-one-third  of 
the  amount  claimed  (G.  4,  171)  ;  and  in  the  case  of  InterdictB 
and  the  a/itio  de  pecunia  constituta,  the  Praetor,  while  adopting 
the  procedure  of  the  condictio,  made  the  sum  of  the  wager 
sufficiently  serious  to  act  as  a  penalty.  (G.  4, 168,)  Again. 
the  question  referred  to  a  judex  is  not  the  mere  truth  of  tf 
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assertion,  but  whether  the  plaintiff  has  a  right  to  twenty-five 
sestertii.  It  is  a  step  in  advance  when  the  judea  decides  a 
question  of  legal  right,  although  it  is  not  the  right  in  dispute. 
The  recovery  of  property  was  accomplished  by  an  action  that 
in  form  was  in  personam. 

In  the  third  stage,  the  fiction  of  a  wager  is  dropped,  and  the 
right  of  the  plaintiff  is  submitted  directly  for  the  judgment  of 
the  judex.  It  is  at  this  point  for  the  first  time  we  reach  a  true 
actio  in  renu 

An  action  for  a  thing  is  twofold ;  for  it  can  be  brought  either  by  a  /ifr- 
mula  petitoria  or  by  a  sponsio.  If,  then,  it  is  brought  by  2i  formula  petitoria, 
the  stipulation  called  judt'ca/um  solvi  (that  what  the  judex  awards  shall  be 
paid)  finds  a  place  ;  but  if  by  a  sponsio^  that  which  is  called  pro  prciede  litis 
et  vindiciarum,  A  petitoria  formula  is  one  in  which  the  plaintiff  alleges  in 
his  statement  of  claim  {intentio)  that  the  thing  is  his.    (G.  4,  91-92.) 

Ex&mples  of  the  petitoria  formula  will  presently  be  given  ;  at  this  point  it  is  enough 
to  mark  its  general  character.  There  would  seem  to  be  little  doubt  that  the  three 
stages  marked  by  the  terms  sacramentum,  sponsio,  and  petitoria  formula  followed  each 
other  in  historical  order.  In  stating  the  procedure  that  could  be  followed  in  suing  for 
an  inheritance,  Cicero  mentions  the  Uffis  actio,  and  as  an  alternative  the  sponsio  with 
its  special  sureties  {pro  praede  litis  et  vindiciarum),  but  he  does  not  mention  the 
petitoria  formula,  (Cia  in  Verr.,  2,  1,  45.)  In  the  time  of  Gaius,  however,  an 
inheritance  could  be  recovered  by  the  formula  petitoria.  (D.  6,  3,  3  ;  D.  5,  8,  10.) 
Pormvlae  appear  to  have  been  applied  to  actions  for  inheritance  later  than  the 
petitoria  form/ula  to  the  recovery  of  property,  for,  of  this  latter,  instances  are  given 
by  Cicero. 

(A.)  The  Formula  in  an  Actio. 

I.  Proceedings  to  obtain  a  formula. 

It  was  a  peculiarity  of  the  Roman  summons,  during  the 
Republic,  that  the  plaintiff  was  not  required  to  state  his  demand 
until  he  had  the  defendant  in  the  presence  of  the  Praetor. 
The  first  proceeding  before  the  Praetor  was  to  announce  to 
defendant  the  particular /ofwufa  that  he  thought  suitable  to  his 
case.  This  was  called  editio  actionis.  (D.  2,  13,  1,  pr.)  This 
statement  did  not  conclusively  bind  the  plaintiff,  who  could 
vary  his  claim  up  to  the  time  that  he  got  his  formula.  (C.  2,  1, 
3.)  The  formal  request  presented  to  the  Praetor  was  called 
postulatio  actionis.     (D.  3,  1,  1,  2.) 

At  this  stage  the  only  defence  open  to  the  defendant  was 
such  an  objection  as  did  not  rest  on  a  denial  of  any  of  the  facts 
alleged  by  the  plaintiff.  If  the  dispute  between  the  partie. 
iuTolved  a  mere  question  of  law,  and  not  of  fact,  there  was  no 
necessity  to  refer  the  case  to  a,  judex;  and  the  Praetor,  having 
stated  the  law,  coidd  give  effect  to  it  by  the  exercise  of  his 
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authority.  But  if  the  dispute  involved  a  controversy  as  to 
any  facts  as  well  as  law,  the  Praetor  gave  a  judexj  and 
specified  in  writing  the  question  he  was  to  try,  and  the  nature 
of  the  judgment  he  could  pronounce.  When  the  formula  was 
given,  the  proceedings  before  the  Praetor  terminated.  It  wa« 
this  point  in  the  proceedings  that  was  called  the  litis  eontesiaiio. 

Litis  contestatio, — In  the  course  of  a  litigation,  however  short, 
events  may  alter  the  position  of  the  parties  with  reference  to 
the  subject-matter  of  the  law-suit.  Thus,  if  the  question  is  (me 
of  possession,  the  defendant  may  lose  the  possession  before 
judgment  is  given.  Again,  the  time  of  prescription  may  expire. 
It  may  thus  happen  that  according  to  the  fitcts  as  they  existed 
when  defendant  was  first  summoned,  a  judgment  ought  to  be 
given  for  the  plaintiff;  but  according  to  the  facts  as  they  are 
found  to  exist  at  the  time  when  judgment  is  given,  the  judg- 
ment ought  to  be  for  the  defendant.  From  which  time  should 
the  judgment  speak  t  The  fair  rule  is  that  a  plaintiff  should 
not  be  prejudiced  by  what  may  occur  pending  the  course  of  the 
law-suit.  For  the  purpose  of  judgment,  the  facts  upon  whidi 
the  decision  proceeds  should  be  the  fitcts  as  they  existed  at  the 
time  when  the  law-suit  began. 

But  at  what  moment  may  a  law-suit  be  said  to  begin  T 
Naturally,  in  a  mature  system  of  civil  procedure,  it  is  the  issue 
of  the  summons.  The  summons  is  the  first  step  and  com- 
mencement of  the  suit.  But  a  Roman  action  was  not  regarded 
as  beginning  with  the  summons.  It  began,  speaking  of  the 
period  under  review,  only  when  the  formula  or  written  reference 
was  made  out  by  the  Praetor.  The  commencement  of  the 
action — the  litis  contestatio — ^was  thus  the  last  act  that  occnrred 
injure.  (D.  5, 1, 39,  pr. ;  D.  5,  1, 28, 4.)  This  rule,  apparently  n 
unfair  and  capricious,  is  characteristic  of  the  mode  in  which  the 
Roman  civil  procedure  grew  up.  At  first  the  State  gave  ft 
complainant  no  help  in  bringing  a  defendant  into  CSourt.  It 
sanctioned  the  use  of  force  by  complainants,  but  it  did  nothing 
more.  At  this  stage  the  beginning  of  an  action  could  not  be 
taken  as  earlier  than  the  first,  which  would  often  also  be  the 
last  appearance  of  the  parties  before  the  Praetor.  But  that 
is  not  alL  A  careful  examination  of  the  proceedings  in  the 
sacramentum  explains  why  the  last  and  not  the  first  appearance 
of  the  parties  before  the  Praetor  should  have  been  taken  as  the 
real  commencement  of  the  action.  It  was  only  after  the  stakv* 
were  laid  that  the  Praetor  decided  to  which  of  the  combatants 
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lie  wonlcl  assign  the  possession  of  the  disputed  property,  pending 
the  result  of  the  trial.  That  being  done,  the  way  was  clear  for 
the  appointment  of  a  judex  to  determine  which  of  the  parties 
had  falsely  claimed  the  ownership.  It  is  the  appointment  of  a 
judex  to  tiy  the  question  that  forms  the  turning-point.  Up  to 
this  time  there  are  simply  two  private  individuals  quarrelling ; 
now  the  State  intervenes,  commands  peace,  and  provides  for 
the  settlement  of  the  dispute.  There  is  no  longer  a  private 
quarrel;  there  is  a  law-suit.  Witnesses  are  convened  before 
the  Praetor,  who  go  before  the  referee  and  testify,  in  case  of 
dispute,  to  the  exact  terms  of  the  reference.  Hence  the  name 
eoniextari  litem. 

The  meaning  of  the  lUis  contestatio  thus  becomes  intelligible 
for  the  period  of  the  legis  actiones.  But  it  may  be  urged  that 
tmder  the  subsequent  system  of  written  references  {formulae) 
the  summons  ought  to  have  been  taken  as  the  commencement 
of  the  action.  Logically,  no  doubt  it  was  so ;  but  the  transi- 
tion from  the  earlier  system  was  so  gradual,  and  indeed  to 
some  extent  the  two  systems  went  on  so  long  side  by  side,  that 
we  need  not  be  surprised  that  imder  the  system  of  formulae  it 
was  still  the  last  act  in  jure,  the  drawing  up  of  the  written 
reference  to  arbitration  (/ormu/a).  that  was  deemed  the  starting- 
point  of  the  litigation. 

Adjournments. — Another  significant  indication  of  the  volun- 
tary origin  of  Roman  jurisdiction  is  that  originally,  if  a  com- 
plsdnt  was  not  finished  at  one  sitting,  the.  Pi:aetor,  it  seems, 
had  no  power  to  compel  the  reappearance  of  the  defendant. 
The  plaintiff  had  no  resource  but  again  to  siunmon  and  drag 
back  the  defendant.  The  first  assertion  of  authority  by  the 
Praetor  indicates  the  feebleness  of  the  State.  He  does  not 
assume  the  right  to  call  back  the  defendant,  but  he  makes  him 
promise  to  come  back,  so  that  if  he  fails,  he  breaks  rather  a 
free  promise  of  liis  own  than  the  command  of  the  Praetor. 

When  the  opposing  party  has  been  summoned  tg^  court,  unless  the 
business  is  ended  that  day  he  must  enter  into  recognisances  {vadimonia)j 
that  is,  promise  that  he  shall  present  himself  on  a  fixed  day.    (G.  4,  184.) 

Recognisances  are  entered  into  in  some  cases  simply — that  is,  without 
giving  sureties ;  in  some  cases  with  sureties  ;  in  some  cases  with  an  oath  ; 
sometimes  with  the  further  addition  oi  recuperatores — that  is,  that  if  he  does 
not  present  himself  he  shall  forthwith  be  condemned  by  the  recuperatores 
in  the  amount  of  the  recognisance.  This  is  diligently  pointed  out  case  by 
case  in  the  Praetor's  edict.    (G.  4,  185.) 

If  the  action  pending  is  for  money  awarded  by  a  judex,  or  actually  paid 
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for  another,  the  recognisance  required  will  be  for  the  amount  thereof.  But 
if  it  is  on  any  other  ground,  the  recognisance  to  be  promised  will  be  for  the 
amount  the  plaintiff,  after  being  sworn  not  to  trump  up  a  case  {non  calumniac 
causa)y  demands  ;  provided,  however,  it  is  not  to  be  more  than  half  the  value, 
nor  more  than  one  hundred  thousand  sestertii.  If,  therefore,  the  case  is  for 
a  hundred  thousand  sestertii,  and  is  not  an  action  for  money  awarded  by  a 
judex  or  actually  paid  out,  the  recognisance  to  be  given  will  be  for  not  more 
than  fifty  thousand  sestertii,    (G.  4,  186.) 

The  persons,  further,  that  without  the  Praetor's  leave  we  cannot  with  im- 
punity summon  to  court,  we  cannot  bring  under  obligation  to  us  in  recognisances 
against  their  will,  unless  we  go  to  the  Praetor  and  he  allows  it.    (G.  4,  187.) 

11.  Formulae  in  factum  concqptae. 

The  formula  in  jus  concepta  contained  an  express  assertion  of 
the  duty  of  the  defendant  (t.g.,  the  right  of  plaintiflf) ;  the  for- 
mula in  factMm  concepta  merely  stated  the  facts  that  justLfied 
an  award,  and  specified,  either  generally  or  with  limitations, 
the  amount  of  the  award. 

Thos^  formulae  in  which  a  right  is  stated  we  call  in  jus  conceptae  (framed 
so  as  to  state  a  right).  Such  are  those  in  which  our  statement  of  claim  is 
that  something  is  ours  ex  jure  Quiritium,  or  ought  to  be  given  us,  or  that  the 
defendant  ought  to  settle  with  us  for  loss  he  has  indicted  as  a  thieC  In 
these  the  statement  of  claim  (jntentio)  belongs  to  theyW  ciTnle.    (G.  4,  45.) 

All  others  we  call  in  factum  conceptae  (framed  so  as  to  state  a  feet) ;  in 
them,  that  is,  no  such  statement  of  claim  is  framed,  but  at  the  b^in- 
ning  of  the  formulae  the  act  done  {factum)  is  named,  and  the  words 
are  added  by  which  the  judex  is  given  power  to  condemn  or  to  acquit. 
Such  is  the  formula  a  patron  uses  against  a  freedman  that  summons  him  to 
court  contrary  to  the  Praetor's  edict.  It  runs  thus,  "  Let  there  be  recuper- 
ator es.  If  it  appears  that  such  and  such  a  patron  by  such  and  such  a  freed- 
man of  such  and  such  a  patron,  contrary  to  the  Praetor's  edict,  was  sum- 
moned to  court,  then  recuperatores  condenm  that  freedman  to  pay  that 
patron  ten  thousand  sestertii.  If  it  does  not  appear,  acquit  him."  AH  the 
other  formulary  too,  that  have  been  put  forth  under  the  title  concerning 
summoning  to  court,  are  in  factum  conceptae;  for  instance,  against  him  that 
when  summoned  to  court  has  neither  come  nor  given  a  vindex;  and  again, 
against  him  that  has  carried  off  a  man  summoned  to  court ;  and  countless 
QX\\tx  formulae  in  force  of  that  kind  are  put  forth  in  the  P^aetor's  list  {aUmmi^ 
(G.  4,  46.) 

In  some  cases  the  Praetor  puts  forth  formulae  that  state  either  a  right 
or  a  fact ;  as  in  the  case  of  deposit  and  of  free  loan.  The  former  formula 
is  framed  thus,  "  Let  there  be  a  judex.  Whereas  Aulus  Agerius  deposited 
with  Numerius  Negidius  a  silver  table,  now  in  dispute,  whatever  it  appears 
on  that  account  Numerius  Negidius  ought  in  good  faith  to  give  or  do  for 
Aulus  Agerius,  thzt,  judex,  condemn  Numerius  Negidius  to  give  or  do  for 
Aulus  Agerius,  unless  he  gives  up  the  table.  If  it  does  not  so  ai^>ear, 
acquit  him."  This  is  a  formula  fi^ed  to  state  a  right.  But  the  formula 
framed  as  follows,  ^'  Let  there  be  2i  judex.  If  it  appears  that  Aulus  Agerius 
deposited  with  Numerius  Negidius  a  silver  table,  and  that  by  the  fraud 
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{doio  mold)  of  Numerius  Negidius  it  has  not  been  given  back  to  Aulus 
Agerius,  whatever  turns  out  to  be  the  value  of  the  article,  that  sum  of 
money fj'udexj  condemn  Numerius  Negidius  to  pay  to  Aulus  Agerius.  If  it 
does  not  so  appear,  acquit  him,"  is  framed  to  state  a  fact.  Like  these  are 
^^  formulae  in  the  case  of  a  free  loan  (commodaium),    (G.  4,  47.) 

The  form  **  unless  he  gives  up"  was  said  to  constitute  an 
arbitraria  actio. 

Some  actions  besides  we  call  arbitrariaey  depending,  that  is,  on  the 
discretion  (arbitrium)  of  the  judge.  In  them,  unless  the  defendant  makes 
amends  to  the  plaintiff  at  the  judge's  discretion — gives  up,  for  instance,  the 
thing,  or  produces  it,  or  pays,  or  surrenders  the  slave  in  a  case  of  wrong- 
doing (ex  noxali  causdyAie  must  be  condemned.  Actions  of  that  kind  are 
found  both  for  a  thing  and  against  a  person.  For  a  thing — as  the  Pub- 
iictana,  the  Serviana  about  a  tenant-former's  property,  and  the  quasi- 
Serviana^  called  also  hypothecaria  (the  mortgage  action).  Against  a  person 
— ^as  in  the  actions  for  what  has  been  done  under  the  influence  of  fear  or 
fraud  ;  or,  again,  in  the  action  to  claim  what  has  been  promised  at  a  fixed 
place.  The  action  for  production  also  depends  on  the  judge's  discretion. 
In  these  and  all  other  like  actions  the  judge  is  allowed  to  estimate  as  is 
fair  and  right,  according  to  the  nature  of  each  thing  for  which  the  action  is 
brought,  how  amends  ought  to  be  made  to  the  plaintiff.    Q.  4,  6,  31.) 

See  pp.  117,  276,  406. 

III.  Formulae  in  jus  conceptae. 
!•  In  case  oiactiones  in  personam.^ 

The  chief  parts  of  formulae  are  these : — ^the  demonstration  the  intentiOy 
the  adjudication  the  condemnatio,    (G.  4,  39.) 

(i.)  The  demonstratio  is  that  part  of  the  formula  which  is  inserted  to  point 
out  the  thing  in  dispute ;  this  part  for  instance  : ''  Whereas  Aulus  Agerius  sold 
Numerius  Negidius  a  slave ;"  and  this  again,  "  Whereas  Aulus  Agerius  with 
Numerius  Negidius  deposited  a  sl^ve."    (G.  4,  40.) 

Quod  AtUo  Agerio  a  Numerio  NegicUo  pugno  mala  pereu8»a  at,  (Mob.  et  Horn, 
liegum  CoUat.  2,  7,  4.) 

Qsuod  Nwmeriut  Negidius  sibUum  inwUnt  Aula  Agerio  infamandi  eauaa,  (Mob.  et 
Bom.  Legom  CoUat.  2,  7,  5.) 

These  examples  «how  the  degree  of  precision  required  in  the  statement.  Thus 
it  was  not  necessary  to  specify  which  had  stnick  the  blow,  it  was  the  duty  of  the 
Praetor  {oogmHo  pnutorit)  to  fix  the  statement  with  reasonable  certainty.  (Mos. 
et  Bom.  Legum  CoUat  2,  7,  8.) 

'  Judex  e»to :  Quod  Aulue  Agerius  Numerio  Negidio  hominem  vendidit, 

8i  paret  iVummttm  Negidiwm  Aulo  Agerio  sestertium  x  milia  dare 

oporiere, 
Judex  Numerium  Negidium  Aulo  Agerio  sestertium  x  mUia  condemna; 
8i  Mon  paret^  absolve. 
Judex  esto :  Quod  Aulus  Agerius  apud  Numerium  Negidium  Jiominem  deposuil, 
Quid^^uid  paret  Numerium  Negidium  Aulo  Agerio  dare  facere  oporiere. 
Judex  Numerium  Negidium  Aulo  Agerio  condemnato  ; 
Sinon  paret,  absohe. 
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(2.)  The  intenHo  (statement  of  daim)  is  the  part  oii![it  formula  in  wfaidi  the 
plaintiff  defines  what  he  wants  ;  this  part  for  instance, — "^  If  it  appears  dial 
Numerius  Negidius  ought  to  give  Aulus  Agerius  ten  thousand  sestertii;^  or 
again  this,  ^  Whatever  it  appears  Numerius  Negidius  ought  to  give  or  do 
for  Aulus  Agerius."    (G.  4,  41.) 

(3.)  The  condemnaiio  (condenmation)  is  the  part  of  i}CLt  formula  in  which 
atk^  judex  is  allowed  power  to  acquit  or  to  condenm  ;  this  part  for  instance, 
"  Judex,  condemn  Numerius  Negidius  to  pay  Aulus  Agerius  ten  thousand 
sestertiL  If  it  does  not  so  appear,  acquit  him  ;  **  or  again  this, — ^**  JudtXy 
condemn  Numerius  Negidius  to  pay  Aulus  Agerius  ten  thousand  sestertii 
only.  If  it  does  not  so  appear,  acquit  him  ; "  or  again  this, — "'  JudeXy  con- 
denm  Numerius  N^dius  to  pay  Aulus  Agerius,"  and  so  on,  provided  there 
be  not  added  "  ten  thousand  sestertii  only."    (G.  4,  43.) 

The  condemnation  that  is  put  in  the  formula  is  either  for  a  determinate 
sum  of  money  or  for  an  indeterminate  sunu  It  is  for  a  determinate  sum  in 
ihe  formula  by  which  we  demand  a  determinate  sum  ;  for  in  that  the  lowest 
part  runs  thus, — ^^Judex^  condemn  Numerius  N^dius  to  pay  Aulus 
Agerius  ten  thousand  sestertii.  If  it  does  not  so  appear,  acquit  him."  A 
condemnation  for  an  indeterminate  siun  of  money  has  a  twofold  meaning. 
There  is  one  that  is  expressly  limited,  cum  taxatione  as  it  b  commonly 
called,  when  we  demand  something  indeterminate.  There  the  lowest  part  of 
Xh&  formula  runs  thus, — "  In  Xh3Xy  judex,  condemn  Numerius  N^dius  to 
pay  Aulus  Agerius  ten  thousand  sestertii  only.  If  it  does  not  so  appear, 
acquit  him."  The  bpposing  one  is  unlimited,  as  when  we  demand  anything 
that  is  ours  from  the  man  that  possesses  it — ^that  is,  if  we  bring  an  action  for 
a  thing  or  for  its  production  ;  for  there  it  runs  thus, — ^^  Whatever  turns  out 
to  be  the  value  of  the  article,  that  sum  of  laoney,  judex,  condenm  Numerius 
Negidius  to  pay  Aulus  Agerius.     If  it  does  not  so  appear,  acquit  him.*    (G. 

4,49-51-) 

They«^^;r  in  the  matter,  if  he  condemns  the  defendant,  must  condenm 
.  him  in  a  determinate  sum,  although  no  determinate  sum  is  put  in  the  condem- 
nation. He  ought  further  to  take  heed,  if  a  determinate  sum  is  put,  that  be 
condemn  the  defendant  in  a  sum  neither  greater  nor  less  by  one  sestertii  j  for 
otherwise  he  makes  himself  liable  as  if  the  cause  were  his  own  {litem  suam 
facit)  ;  and  again,  if  a  limit  (taxatid)  is  put,  that  he  does  not  condemn  the 
defendant  in  a  sum  greater  than  the  limit ;  for  if  not,  in  like  mannor  again 
he  makes  himself  liable  as  if  the  cause  were  his  own.  To  condenm  him  in 
a  less  sum,  he  is,  however,  allowed  ;  and  if  the  condemnation  is  indeter* 
minate,  he  can  condemn  him  in  any  sum  he  pleases.    (G.  4,  52.) 

Hence  those  to  whom  2i  formula  for  a  determinate  sum  of  money  is  given 
ought  to  set  forth  in  their  statement  of  daim  that  the  same  sum  ought  to  be 
given  them,  because  \!tMt  judex  too  is  then  tied  down  by  a  determinate  con- 
demnation. But  if  it  is  any  other  determinate  thing  except  money  that  is 
demanded,  the  statement  of  claim  alone  ties  down  iki^  judex,  because  he  can 
condemn  only  if  it  appears  that  the  actual  thing  claimed  in  the  statement  of 
daim  ought  to  be  given.    (G.  4,  52  A,  as  restored.) 

(4.)  The  adjudicatio  is  the  part  of  th^  formula  in  which  the /v<i^  is  allowed 
to  adjudge  the  thing  to  one  of  the  parties  to  the  action.  If^  for  instance,  the 
action  is  one  between  co-htm  familiae  erciscundae  (for  sharing  the  inherit- 
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ance),  or  between  partners  communi  cUvidundo  (for  dividing  the  joint  pro- 
perty), or  between  neighbours  finium  regundorum  (for  determining  the 
bounds),  then  this  part  of  Xh^  formula  runs  thus — "  As  much  as  ought  to  be 
adjudged,y«^jr,  adjudge  to  Titius  or  Seius.**    (G.  4,  42.) 

All  those  parts  are  not,  however,  found  at  once  in  ewtry  formula,  but 
some  are  found,  and  some  are  not  found.  Certainly  the  statement  of  claim 
is  sometimes  found  alone,  as  in  the  formulae  preliminary  to  proceedings 
{praejudiciales) ;  that,  for  instance,  in  which  the  question  is  whether  a  man  is 
a  freedman,  or  how  much  a  dowry  is,  and  many  others.  But  the  demon- 
stratioy  adjudUatiOy  and  cofuUmnatio  are  never  found  alone,  for  the  demon- 
siratio  does  not  take  effect  without  a  statement  of  claim  or  a  condemnation. 
A  condenmation  or  an  adjudicatiOy  again,  without  a  statement  of  claim,  has 
no  force ;  therefore  they  are  never  found  alone.    (G.  4,  44.) 

Actions  prdimintury  to  proceedings  {praejudictales)  seem  to  be  for  a  thing 
{in  rem).  Such  are  the  actions  in  which  the  question  is,  whether  a  man  is 
free  or  a  freedman,  or  about  recognising  offspring  as  one's  own.  Of  them, 
generally  speaking,  one  only  has  a  statutory  cause  ;  that,  namely,  in  which 
the  question  is  whether  a  man  is  free  :  all  the  others  are  substantially  due 
to  the  Praetor's  jurisdiction.    (J.  4,  6,  13.) 

2.  In  the  case  of  (zctiones  in  rem. 

In  an  action  in  rem  a  formula  has  only  an  intentio  and 
eondemnatio.  The  demonstratio  is  a  statement  with  a  certain 
amount  of  exactness,  specifying  the  investitive  fact  upon  ^hich 
the  plaintiff  relies  in  maintaining  the  duty — dare  facer  e  oportere. 
Without  the  demonstration  the  intentio  would  scarcely  convey  any 
distinct  idea,  and  certainly  would  fail  to  tie  the  plaintiff  to  any 
particular  grievance.  But  in  a  suit  where  property  is  in  ques- 
tion, the  designation  of  the  land  or  other  property  is  suflScient  to 
enable  the  defendant  to  meet  the  claim.  Moreover,  the  question 
is  not  how  did  the  plaintiff  acquire  the  property  in  question, 
but  whether  it  is  his. 

Or  this  again, — If  it  appears  that  the  slave  Stichus  belongs  to  Aulus 
Agerius  ex  jure  Quiritium.    (G.  4,  41.)  ' 

rV.  Equitable  Defences — Eacepiiones,  Praeseriptionee^ 
Replicationee. 

A  special  inconvenience  of  the  legie  actionee,  viewed  as  a 
system  of  pleading,  was,  that  the  question  in  dispute  must  be 

■  Si  parei,  honUnen^  {Stiehwn)  ex  jure  QiUritium  Auli  Agerii  eaae. 

L.  OeUmiu  jvdex  etto; 

Siparelfundum  Oapenatem  quo  de  offiiur,  ex  jure  Quiritium  P.  ServiUi  esse,  neque 
Ufundui  arbUrio  tuo  P.  SertUio  rettUuiur;  (Cio.  in  Verr.,  2,  2, 12.) 

Quanti  earetett^  tarUam  peeuniam  Numerium  NegicUum  PuJbUo  StrviUo  condemnato  ; 
H  nonparet,  abtolve.    (G.  4  (41),  52.) 
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referred  in  the  narrowest  and  strictest  form  without  any  regard 
to  equitable  considerations.  But  when  the  formula  was 
introduced,  the  Praetor  could  impose  conditions  on  a  plaintifi^ 
not  warranted  by  the  strict  letter  of  the  law,  but  required  by 
justice. 

1.  Nature,  olg'ects,  and  form  of  Equitable  Defencea 

Next  let  us  look  narrowly  to  exceptiones  (equitable  defences).  They  have 
been  provided  for  the  sake  of  persons  that  have  to  defend  themselves  against 
an  action,  for  it  often  happens  that  a  man  is  liable  by  the  jus  civile,  and 
yet  it  is  unfair  that  he  should  be  condemned  by  xhi^  judex,  (J.  4,  13?  pr. ; 
G.  4,  115-116.) 

If,  for  instance,  I  stipulate  for  a  sum  of  money  from  you  on  the 
ground  that  I  am  about  to  pay  it  over  to  you  as  a  loan,  and  I  do  not 
pay  it  over,  it  is  certain  the  money  can  be  claimed  from  you ;  for  you 
are  bound  to  give  it,  since  you  are  liable  under  the  stipulation.  Yet 
it  is  unfair  that  you  should  be  condemned  on  that  account.  It  is  hdd, 
therefore,  that  you  ought  to  defend  yourself  by  the  excepHo  doU  maJi 
(on  the  ground  of  fraud).  If,  again,  I  agree  with  you  not  to  donand 
from  you  what  you  owe  me,  none  the  less  I  can  at  strict  law  demand 
it,  alleging  that  you  ought  to  give  it ;  for  an  obligation  is  not  taken  away 
by  an  agreement  between  the  parties.  But  it  is  held  that  if  I  demand  it 
I  ought  to  be' repelled  by  the  excepHo  pacti  convenH  (based  on  an  agree- 
ment).   (G.  4,  116.) 

In  those  actions,  too,  that  are  not  against  a  person,  such  defences  have  a 
place ;  when,  for  instance,  you  compel  me  by  fear  or  induce  me  by  fraud  to 
give  you  some  res  mancipi  by  a  formal  conveyance.  If,  then,  you  demand 
the  thing  from  me,  an  excepHo  is  given  me,  by  which,  if  I  prove  you  acted  so 
as  to  terrify  or  deceive  me,  you  are  repelled.  If,  again,  you  knowingly 
buy  a  farm  about  which  an  action  is  pending  frx)m  the  man  that  is  not  in 
possession  of  it,  and  demand  it  frx)m  the  man  that  is,  you  are  met  by  the 
excepHo,  and  so  in  any  case  set  aside.    (G.  4,  117.) 

Some  exceptiones  the  Praetor  has  in  his  edict  set  forth  ;  others  he  grants  to 
suit  the  case  after  inquiry.  All  these  either  owe  their  existence  to  statutes, 
or  what  take  the  place  of  statutes,  or  have  been  handed  down  as  based  on 
the  jurisdiction  of  the  Praetor.    (G.  4,  n8.) 

Every  excepHo  is  so  fr'amed  as  to  run  counter  to  what  the  defendant 
affirms.  If,  for  instance,  the  defendant  affirms  that  the  plaintiff  is  doing 
something  fraudident — demanding  money,  for  instance,  that  he  never  paid 
over — the  excepHo  is  framed  thus,  "  If  in  diat  matter  nothing  has  been  done 
or  is  being  done  by  fraud  on  the  part  of  Aldus  Agerius."  If,  again,  it  is 
alleged  that  the  money  is  being  demanded  contrary  to  agreement,  the 
excepHo  is  framed  thus, — "  If  between  Aulus  Agerius  and  Numerius  Negidius 
there  has  been  no  agreement  that  the  money  should  not  be  demanded."  In 
all  other  cases,  in  fine,  it  is  usually  framed  in  like  manner.  The  reason  is 
that  every  excepHo,  though  it  is  a  defence,  is  inserted  in  ^t  formula  so  as  to 
make  the  condemnation  conditional  Its  effect,  in  other  words,  is,  that  the 
judex  is  to  condemn  him  against  whom  the  action  is  brought,  only  if  the 
plaintiff  did  nothing  fraudulent  in  the  matter  in  dispute ;  and  again,  that 
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tYke  judex  is  not  to  condemn  him  unless  no  agreement  was  come  to  that  the 
money  should  not  be  demanded.    (G.  4,  1 19.) 

Divifidon  of  Equitable  Pleas — Peremptory  and  Dilatory. 

ExcepHones  are  said  to  be  either  peremptory  or  dilatory.  They  are 
peremptory  if  they  take  effect  for  ever  and  cannot  be  evaded.  Instances  of 
this  are  the  defences  that  something  was  done  through  fear  or  fraud,  or 
contrary  to  a  statute  or  Senatus  Consultumj  or  again,  that  the  case  has  been 
decided  or  brought  before  2l  judex;  or  again,  that  an  agreement  has  been 
come  to  providing  that  the  money  shall  in  no  case  be  demanded.  They 
are  dilatory,  again,  if  they  do  harm  for  a  time — if,  for  instance,  the  agree- 
ment come  to  provides  (say)  that  the  money  shall  not  be  demanded  within 
five  years,  for  at  the  end  of  that  time  the  excefitio  has  no  place.  A  like 
exceptio  is  that  the  claim  is  being  divided  (litis  dividuae%  or  that  some 
matter  remains  over  {rei  residuae).  If,  for  instance,  a  man  demands  part  of 
a  thing,  and  within  the  same  Praetor's  term  of  office  the  rest,  he  is  set  aside : 
this  exceptio  is  called  litis  dividuae.  If,  again,  a  man  that  had  several 
actions  against  the  same  defendant  proceeded  with  some,  but  put  off  others 
that  they  might  come  before  other  judges,  and  then  within  the  same  Praetor's 
term  of  office  proceeded  with  those  he  put  off,  he  is  set  aside  by  this  exceptio ^ 
ca^^  rei  residuae,    (G.  4,  120-122.) 

Dilatory  exceptiones  may  be  due  to  considerations  not  only  of  time  but 
of  person.  Instances  are  those  relating  to  a  cognitor;  as  when  a  man  that 
by  the  edict  cannot  make  such  an  appointment  brings  an  action  through 
one,  or  when  a  man  that  has  the  right  appoints  a  cognitor  that  cannot 
undertake  the  office.  If  an  exceptio  cognitoria  can  be  brought  against  him, 
then,  if  he  is  such  that  he  cannot  lawfully  appoint  a  cognitor^  he  'can  bring 
the  action  himself;  if,  again,  the  cognitor  cannot  lawfully  undertake  the 
office,  he  has  unrestrained  power  to  bring  the  action  by  another  cognitor  or 
by  himself  in  person,  and  in  this  way  as  well  as  in  that  evade  the  exceptio. 
But  if  he  disregard  it,  and  bring  the  action  through  a  cognitor^  he  loses  his 
case.    (G.  4,  124.) 

When  failure  to  nse  a  plea  is  fatal. 

A  man  against  whom  a  Alatory.  exceptio  can  be  brought,  must  observe  to 
put  off  his  action.  If  not,  and  if  it  is  actually  used  to  bar  his  action,  he 
loses  his  case.  For  after  the  time  at  which,  if  the  matter  had  not  been 
taken  up,  he  could  evade  it,  he  has  no  longer  remaining  any  power  to  bring 
an  action  when  the  matter  has  onc^  been  brought  to  trial  and  cut  off  by  the 
exceptio.    (G.  4,  123.) 

If  a  peremptory  exceptio  has  by  mistake  not  been  used  by  the  defendant, 
be  is  restored  to  his  rights  as  unimpaired  {restitutio  in  integrum^  in  order 
that  he  may  still  make  use  of  it.  But  if  it  is  a  dilatory  exceptio  that  he 
has  not  used,  whether  he  can  be  so  restored  is  questioned.    (G.  4,  125.) 

Replications. 

Sometimes  it  happens  that  an  exceptio  that  at  first  sight  seems  good  in 
law  would  unfairly  harm  the  plaintiff.  When  this  is  so,  another  addition  is 
needed  to  aid  the  plaintiff.  It  is  called  replication  because  by  it  the  force  of 
the  exceptio  is  unfolded  and  undone.    If,  for  instance,  I  agree  with  you  not 
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to  demand  from  you  the  money  you  owe  me,  and  then  afterwards  we  maioe 
an  agreement  to  the  contrary,  that  is,  that  I  may  demand  it ;  and  if  then  I 
bring  an  action  against  you,  and  you  take  this  exception  to  it,  that  you  ought 
to  be  condemned  to  pay  me  only  if  there  has  been  no  agreement  that  I 
should  not  demand  the  money,— then  I  am  wronged  by  the  excepHo  pMcH 
conventij  for  none  the  less  this  remains  true,  even  although  we  afterwards 
made  an  agreement  to  the  contrary.  But  it  is  unfair  that  I  should  be  shut 
out  by  the  excepHo;  a  replicatio  therefore  arising  out  of  the  later  agreement 
is  given  me  [in  this  way, — ^^  If  there  was  no  after  agreement  that  the  nMMiey 
might  be  demanded."]    (J.  4,  14,  pr ;  G.  4,  126.) 

Again,  if  a  banker  pursues  a  man  for  the  price  of  a  thing  sold  by 
auction,  and  has  thrown  in  his  way  the  exceptio  that  the  buyer  is  to  be 
condemned  only  if  the  thing  he  bought  has  been  delivered  to  him,  that  is 
an  exceptio  good  in  law.  But  if  it  was  stated  beforehand  at  the  auction 
that  the  thing  would  not  be  delivered  to  the  buyer  before  he  paid  die 
price,  the  banker  may  help  himself  by  such  a  replicoHo  as  this, — **"  Or  if 
it  was  stated  beforehajid  that  the  thing  would  not  be  delivered  to  the  buyer 
unless  the  buyer  first  paid  the  price."    (G.  4,  126  A.) 

Sometimes,  also,  it  happens  that  the  replicatio  in  turn,  although  at  first 
sight  good*  in  law,  would  unfairly  harm  the  defendant  When  this  is  so,  an 
addition  is  needed  to  aid  the  plaintiff.  It  is  called  duplicatio  (doubliitg). 
(/.  4,  14,  I ;  G.  4,  127.) 


If  it  in  turn  at  first  sight  seems  good  in  law,  but  for  some  reason  unfurly 
harms  the  plaintiff,  again  an  addition  on  the  other  side  is  needed  to  aid  the 
plaintiff.     It  is  called  iriplicatio  (tripling).    (J.  4,  14,  3  ;  G.  4,  128.) 

The  use  of  all  these  additions,  sometimes  going  even  further  than  we  have 
said,  was  brought  in  by  the  variety  of  business  afiairs.    (G.  4, 129.) 

Prae%crvpt\xme%. 

Let  us  see  also  about  the  praescripticms  that  have  been  received  00 
behalf  of  the  plaintiff.    (G.  4,  130,) 

That  they  are  so  called  from  the  fact  that  they  were  written  first  prae- 
{scribuntur)  before  th^  formulae  is  more  than  manifest    (G.  4,  132.) 

Often,  indeed,  under  one  and  the  same  obligation,  something  ought  to  be 
furnished  us  now,  something  in  future ;  as  when  we  have  stipulated  for  a 
fixed  sum  of  money  to  be  paid  every  year  or  every  month.  For  when  some 
years  or  months  are  ended,  the  money  for  this  time  ought  to  be  furnished ; 
but  for  future  years,  too,  the  obligation  is  certainly  understood  to  be  con- 
tracted, though  as  yet  it  is  not  to  be  performed.  If,  then,  we  wish  to  daim 
what  ought  to  be  furnished,  and  to  bring  it  to  trial,  but  to  leave  the  future 
performance  of  the  obligation  in  uncertainty,  it  is  necessary  to  bring  our 
action  with  this  praescriptio, — "  Let  that  only  come  into  trial  whose  day  ol 
payment  is  now  come,**  But  if  not,  and  if  we  proceed  without  this  clause, 
by  Xkit  formula^  namely,  by  which  we  demand  an  indeterminate  sum,  in  which 
the  statement  of  daim  is  framed  in  these  words, — "Whatever  it  appears 
Numerius  Negidius  ought  to  give  or  do  for  Aulus  Agerius," — then  the  whole 
obligation — that  is,  the  future  one  as  well — ^we  thus  bring  to  trial.     Further, 
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since  the  joining  issue  {litis  contestatio)  extinguishes  it,  no  action  remains 
over  for  us,  if  we  should  afterwards  wish  to  bring  an  action  for  the  further 
performance.  Again,  if,  for  instance,  we  are  bringing  an  action  arising  out 
of  a  purchase  (ex  empio),  that  a  farm  should  be  given  us  by  a  formal  convey- 
ance, we  ought  to  use  such  a  praescriptio  as  this, — "  Let  the  matter  to  be 
tried  be  the  conveyance  of  the  farm."  The  result  is,  that  afterwards,  if  we 
wish  unhindered  possession  of  it  to  be  given  us,  we  can  bring  an  action 
for  its  delivery  either  ex  stipulatu  or  ex  empto.  But  if  we  use  no  such^o^- 
scriptioy  then  the  obligation  for  all  such  rights  by  the  use  of  the  indeter- 
minate action,  "  Whatever  on  that  account  Numerius  Negidius  ought  to  give 
or  do  for  Aulus  Agerius,''  is  extinguished  on  joining  issue ;  so  that  after- 
wards, if  we  wish  to  bring  an  action  for  delivery  of  the  unhindered  possession, 
no  action  remains  over  for  us.    (G.  4, 131-131  A,  as  restored.) 

In  our  day,  as  we  have  pointed  out  above,  they  all  proceed  from  the 
plaintiff.  In  old  times,  however,  some  were  put  in  as  answers  on  behalf  of 
the  defendant.  Such  was  Xh^  praescriptio — "  Let  the  matter  go  to  trial  if  it 
does  not  prejudge  the  inheritance,"  This  has  now  been  transformed  into  an 
exceptio,  and  finds  a  place  when  the  claimant  of  an  inheritance  by  another 
kind  of  procedure  would  prejudge  the  inheritance;  as,  for  instance,  by 
demanding  the  things  singly  ;  for  it  would  be  unfair  to  prejudge  it.    (G.  4, 

133.) 

The  statement  of  claim  in  the  formula  determines  the  person  to  whom 
what  is  due  ought  to  be  given.  To  the  master  certainly  ought  to  be  given 
what  a  slave  stipulates  for.  But  the  praescriptio  raises  a  question  of  fact, 
and  it  ought  to  be  true  according  to  its  natural  meaning.  All  we  have  said 
of  slaves  we  shall  understand  to  be  said  also  of  the  rest  of  the  persons 
subjected  to  our  power,    (G.  4,  I34-I35«) 

We  must  note  further,  that  if  we  are  bringing  an  action  against  the  man 
himself  that  promised  us  something  indeterminate,  the  formula  is  so  put 
forth  for  us  as  to  have  2l  praescriptio  inserted  in  it  in  place  of  a  demon- 
siratioy  thus — ^*'  Let  there  be  a  judex.  Whereas  Aulus  Agerius  stipulated 
for  an  indeterminate  amoimt  from  Numerius  Negidius,  with  respect  to 
that  only  whose  day  of  payment  is  now  come,  whatever  on  that  account 
Numerius  Negidius  ought  to  give  or  do  for  Aulus  Agerius,"  and  so  on.  But 
if  the  action  is  against  a  security  or  a  surety  {sponsor  aut  fidejussor),  it  is 
usual  to  have  z.  praescriptio : — as  to  the  position  of  the  security,  thus — "  Let 
that  alone  be  tried  respecting  which  Aulus  Agerius  stipulated  in  regard  to 
Lucius  Titius  for  an  indeterminate  amount,  on  account  of  which  Numerius 
Negidius  is  security,  whose  day  of  payment  is  now  come  ;" — ^as  to  the 
position  of  the  surety — "  Let  that  alone  be  tried  for  which  Numerius 
Negidius  pledged  his  honour  (^de  sua  esse  jussit)  to  an  indeterminate 
amount  on  behalf  of  Lucius  Titius,  whose  day  of  payment  is  now  come." 
Next  the  formula  is  thrown  in.    (G.  4,  136-137.) 

V.  Set-off.     {Deductio,  compensatio.)    - 

The  exceptio  was  directly  related  to  the  cause  of  action,  and 
contained  a  statement  of  some  fact  that  made  it  inequitable 
that  the  plaintiff  should  succeed.  Set-off  rests  upon  the  less 
urgent  ground  of  convenience.    If  A  owes  20  aurei  to  B,  and 
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B  owes  18  aurei  to  A,  it  is  most  convenient  and  fair  tiiat  A 
should  not  be  allowed  to  recover  20  aurei  from  B,  but  only  the 
balance  after  deducting  his  own  debt.  But  there  is  no  injustice 
in  refusing  to  allow  a  set-off,  because  the  defendant  has  the  right 
to  proceed  by  cross-action  against  the  plaintiff.  Accordingly, 
the  principle  of  set-off  was  not  fully  recognised  imtil  the  reign 
of  Marcus  Aurelius.  Gains  gives  us  the  law  as  it  stood  prior 
to  that  time. 

1.  Set-off  in  proceedings  6o7kw^/idet. 

Set-offs  when  brought  up  often  make  a  man  obtain  less  than  was  due  to 
him.  Now  in  proceedings  donae  fidei  (equitable),  free  power  is  allowed  the 
judex  to  ^  the  value  that  ought  to  be  given  up  to  the  plaintiff  on  the  ground 
of  ^hat  is  fair  and  right.  In  this,  then,  there  is  included  the  power  to 
take  an  account  of  what  it  appears  the  plaintiff  ought  to  furnish  in  turn  on 
the  same  ground,  and  to  condemn  the  defendant  to  pay  the  balance.  (G.  4, 
61,  as  restored.) 

Actions  are  in  some  cases  boncufidei^  in  others  stricH  juris  (of  strict  law). 
Those  boiuujidei  are  these, — from  purchase,  from  sale,  from  letting  on  hire, 
from  taking  on  hire,  from  managing  business,  from  mandate,  from  deposit 
\ixiyaijiducid\i  from  acting  for  a  partner,  from  acting  as  tutor ^  from  fi^e  loan, 
from  giving  a  pledge,  the  actions  familiae  erciscundae  and  communi  dtvi- 
dundo  [and  any  acHo  praescriptis  verbis\  the  action  put  forth  prcuscriptis 
verbis  de  aestimato,  and  also  the  one  that  is  available  as  the  result  of  an 
exchange,  and  the  demand  for  an  inheritance.  Up  to  our  own  time,  indeed, 
it  was  still  uncertain  whether  this  last  was  to  be  numbered  with  the  pro- 
ceedings bonae  fidei  or  not.  But  a  constitution  of  ours  has  plainly  classed  it 
among  them.    (J.  4,  6,  28  ;  G.  4,  62,  as  restored.) 

The  judex  in  all  these  proceedings  is  not,  however,  enjoined  by  the  actual 
words  of  iht  formula  to  take  account  of  a  set-off.  But  since  this  seems  only 
agreeable  to  the  nature  of  the  proceeding  as  bo9Uie  fidei^  it  is  believed  to  be 
included  in  his  duty.    (G.  4,  63.) 

2.  Cases  in  which  set-off  was  allowed — Compensaiioy  Deduetia, 

The  case  is  different  with  regard  to  the  action  by  which  a  banker  takes 
proceedings.  He  is  forced  to  take  in  the  set-off,  and  to  bring  his  action  so 
as  to  embrace  it  in  the  words  of  the/ormu/a.  A  banker,  therefore,  from  the 
beginning  allows  a  set-off,  and  in  his  statement  of  claim  alleges  that  so 
much  less  ought  to  be  given  him.  If,  for  instance,  he  owes  ten  thousand 
sestertii  to  Titius,  and  Titius  twenty  thousand  to  him,  his  statement  of  claim 
runs  thus  :  "  If  it  appears  that  Titius  ought  to  give  him  ten  thousand  sestertii 
more  than  he  himself  owes  Titius."    (G.  4,  64.) 

By  the  edict  again,  a  bonorum  emptor  (purchaser  of  an  insolvent  estate) 
is  ordered  to  make  a  deduction  before  bringing  his  action,  so  (that  is)  that 
his  opponent  shall  be  condemned  to  pay  only  the  balance  after  deducting 
what  the  bonorum  emptor  owes  him  in  turn,  on  account  of  the  insolvent  that 
has  defrauded  him.    (G.  4,  65.) 

Comparison  oi  Compenaatio  and  Deductio. 
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Between  the  set-off  that  meets  the  banker,  and  the  deduction  that  is 
thrown  in  the  way  of  the  bonorum  emptor,  there  is  this  difference  :  To  make 
up  a  set-off,  that  only  is  called  in  that  is  of  the  same  kind  and  nature ; 
money,  for  instance,  is  set-off  against  money,  wheat  against  wheat,  wine 
against  wine ;  so  much  so  indeed,  that  some  hold  wine  cannot  in  every  case 
be  set  off  against  wine,  nor  wheat  against  wheat,  but  only  if  it  is  of  the  same 
nature  and  quality.  But  to  make  up  a  deduction,  there  is  called  in  what  Is 
not  of  the  same  kind  ;  if,  then,  the  bonorum  emptor  demands  money  from 
Titius,  and  owes  Titius  com  or  wine  in  turn,  he  deducts  its  value  from  the 
money,  and  takes  proceedings  for  the  rest.  To  make  up  a  deduction  again, 
there  is  called  in  what  is  due  at  a  future  time ;  to  make  up  a  set-off,  this  only 
that  is  due  at  the  present  time.  Besides,  an  account  of  the  set-off  is  put 
down  in  the  statement  of  claim'.  Thus  it  happens  that  if,  after  allowing  the 
set-off,  the  banker  states  a  claim  too  large  by  one  sesterce,  his  case  fails,  and 
he  therefore  loses  his  case.  But  a  deduction  is  put  down  in  the  con- 
denmation,  and  there  no  risk  is  incurred  by  him  that  claims  too  much,  and 
especially  as  the  bonorum  emptor,  when  he  brings  his  action,  although  he 
brings  it  for  a  determinate  sum  of  money,  yet  frames  his  condemnation  for 
an  indeterminate  sum.    (G.  4,  66-68.) 

VI.  Variance.     {Petere  plus  vel  minus?) 

One  of  the  inconveniences  of  dividing  a  civil  trial  between  the 
Praetor  and  a  judex  was  when  a  variance  occunred  between  the 
facts  as  disclosed  at  the  trial,  and  the  facts  upon  which  the 
formula  was  constructed.  Two  errors  were  possible ;  the  plaintiff 
might  ask  more  than  he  was  entitled  to,  or  less. 

One  may  demand  too  much  in  four  ways : — in  respect  of  the  thing,  of  the 
time,  of  the  place,  or  of  the  circumstances  {causa).  In  respect  of  the  thing, 
as  if  one  were  to  demand,  instead  of  ten  thousand  sestertii  that  are  due  him, 
twenty  thousand  ;  or  if  he  that  owns  a  thing  in  part  were  to  state  in  his  claim 
that  the  whole  thing,  or  a  larger  part  of  it,  was  his.  In  respect  of  time, 
as  if  one  were  to  demand  performance  before  the  time,  or  before  fulfilment  of 
the  condition.  In  respect  of  place,  as  if  what  has  been  promised  to  be  given 
at  a  fixed  place  were  to  be  demanded  at  another  place  without  mentioning  the 
former  place.  For  example,  if  a  man  has  stipulated,  "  Do  you  undertake  to 
give  ten  thousand  sestertii  at  Ephesus?  I  undertake  to  give  them,"  and 
then  vdthdrawing  all  mention  of  Ephesus,  states  his  claim  at  Rome  uncon- 
ditionally thus, —  "If  it  appears  that  Aulus  Agerius  ought  to  give  ten 
thousand  sestertii  to  Numerius  Negidhis," — ^he  is  understood  to  demand 
too  much,  because  by  an  unconditional  statement  of  claim  he  takes  from 
the  promiser  the  advantage  he  would  have  if  he  paid  at  Ephesus.  At 
Ephesus,  however,  he  can  rightly  demand  it  unconditionally,  that  is  without 
throwing  in  the  place.  In  respect  of  the  circumstances,  also,  too  much  may 
be  demanded ;  as  when  a  man  in  his  statement  of  claim  takes  away  the 
debtor's  election  that  he  has  by  right  of  the  obligation.  If,  for  instance,  a 
man  stipulates  thus,  "  Do  you  undertake  to  give  ten  thousand  sestertii  or 
the  slave  Stichus?"  and  then  demands  one  or  other  of  these  alone,  he 
demands  too  much.    Even  although  he  demands  what  in  fact  is  less,  yet  he  is 
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held  to  demand  too  much,  because  his  opponent  can  sometimes  furnish  more 
easily  what  is  not  demanded.  A  like  case  is  when  a  man  stipulates  for  the 
kind  and  then  demands  one  species  of  it — stipulates,  for  instance,  for  purple 
generally,  and  then  demands  Tyrian  specially.  Nay,  even  although  he 
demands  the  cheapest,  the  rule  of  law  is  the  same  because  of  the  prindpk 
we  have  just  stated.  The  rule  of  law  is  the  same  also  if  one  stipulates  for  a 
slave  generally,  and  then  demands  one  by  name — Stichus  for  instance, 
although  the  cheapest  Therefore,  as  the  stipulation  itself  is  framed,  so  also 
ought  the  statement  of  claim  in  xht  formula  to  be  firamed.  (G.  4,  53-S5  A,  as 
restored.) 

It  is  plain,  also,  that  if  a  man  states  a  claim  for  one  thing  instead  of 
another  he  runs  no  risk,  and  he  can  bring  his  action  anew,  because  with  the 
property  the  old  action  as  well  remains :  as  when  a  man  that  ou^  to 
demand  the  slave  Stichus  demands  Eros ;  or  when  a  man  states  in  his  claim 
that  a  thing  ought  to  be  given  him  under  a  will,  and  it  was  due  to  him  under 
a  stipulation  ;  or  \i  2l  cognitor  ox  procurator  states  in  his  claim  that  the  diing 
ought  to  be  given  him.    (G.  4,  55.) 

The  effect  of  a  variance  differed  according  to  the  part  of  the 
formula  in  which  it  was  found.  The  most  dangerous  pcurt  was 
the  Intentio. 

1,  Variance  in  the  Intentio. 

If  a  man  embraces  too  much  in  his  statement  of  claim  {tntentw\  the  case 
falls  through;  that  is,  he  loses  his  property,  and  is  not  restored  by  the  Praetor 
to  his  unimpaired  rights,  except  in  certain  cases,  in  which  the  Praetor  by  hts 
edict  comes  to  give  aid ;  as  when  a  man  under  twenty-five  makes  a  slip 
because  of  his  age,  or  a  man  over  twenty-five,  if  a  strong  reason  canne  in  for 
some  mistake  the  law  will  recognise.    (G.  4,  53,  as  restored.) 

Exception. — This  is  sufficiently  plain,  that  in  formulae  for  an  indeter- 
minate sum  too  much  cannot  be  demanded  :  because  when  no  determinatt 
amount  is  demanded,  but  whatever  it  shall  appear  the  opponent  ought  to 
give  or  do  is  stated  in  the  claim,  no  one  can  daim  too  much.  The  ruk  of 
law  is  the  same  also  if  an  action  for  an  indeterminate  part  of  a  thing  is 
granted ;  as  when  an  heir  demands  such  a  part  of  the  farm  in  dispute  as 
shall  appear  to  be  his.  An  action  of  this  kind  is  usually  granted  in  verr 
few  cases.    (G.  4,  54.) 

To  state  a  daim  for  too  much  is  indeed,  as  we  have  said  above,  dangerxws ; 
but  it  is  lawful  to  state  a  claim  for  too  little.  For  the  remainder,  howcrer, 
no  action  is  allowed  within  the  same  Praetor's  term  of  office.  He  that  does 
bring  such  an  action  is  shut  out  by  an  excepHo;  and  it  is  called  Htix  dividmae 
(against  dividing  a  daim).    (G.  4,  56.) 

2.  Variance  in  the  Condemnatio. 

If  in  the  condemnation  more  is  demanded  than  ought  to  be,  the  plaindf 
runs  no  danger.  The  defendant,  too,  even  after  accepting  an  nn&ir 
formula,  is  restored  to  his  rights  unimpaired,  that  the  condemnation  may  be 
lessened.  But  if  less  is  put  down  than  ought  to  be,  the  plaintiff  obtains  otsh 
what  he  has  put  down,  for  the  whole  matter  is  brought  into  the  trial ;  be  is  tied 
down  finally  by  the  condenmation,  and  the  judex  cannot  go  beyond  it 
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The  Praetor,  too,  gives  no  restoration  to  rights  on  that  side ;  he  comes  to  the 
aid  of  defendants  more  readily  than  of  plaintiffs.  We  speak,  of  course,  with 
the  exception  of  men  under  twenty-five ;  when  men  of  that  age  make  a 
slip  in  any  matter,  the  Praetor  comes  to  their  aid.    (G.  4,  57.) 

3.  Variance  in  the  Demonstratio. 

If  in  the  demonstratio  too  much  or  too  little  is  put  down,  nothing  is 
brought  on  for  trial,  and  so  the  matter  remains  untouched.  This  is  the 
meaning  of  the  saying  that  by -a  iaise  aemonstratio  no  action  is  lost. 
There  are  some,  however,  that  think  too  fittle  may  rightly  be  embraced  in  it ; 
that  if  a  man  perchance  bought  Stichus  and  Eros,  he  is  to  be  held  right  if  he 
draws  up  his  demonstratio  thus,  "Whereas  I  bought  of  you  the  slave 
Eros,"  and  that  then,  if  he  pleases,  he  can  bring  an  action  for  Stichus  in 
another  formula  of  sale.  The  reason  is  that  it  is  true,  they  say,  that  seeing 
he  bought  two,  he  bought  each  singly.  This  was  assuredly  Labeo's  view. 
But  if  he  that  bought  one  brings  an  action  for  two,  his  demonstratio  is  false. 
The  same  is  true  in  the  case  of  other  actions  also,  as  free  loan  and  deposit. 
(G.  4,  58-59.) 

We  find  in  certain  writers  that  in  an  action  of  deposit,  and  in  fine,  in  all  the 
other  actions  in  which  condemnation  brairds  a  man  with  ignominy  {infamia), 
that  he  that  puts  more  than  he  ought  in  his  demonstratio  loses  his  suit  A 
case  is,  if  a  man  that  has  deposited  one  thing  alleges  in  his  demonstratio  that 
he  has  deposited  two  or  more ;  or  if  a  man  that  has  been  struck  on  the  face 
with  the  fist  alleges  in  l^is  demonstration  in  an  actio  injuriarum,  that  some 
other  part  of  his  body  was  struck.  Whether  we  ought  to  believe  this  to  be 
the  truer  view,  we  shall  seek  out  with  great  care.  Now  there  are  two 
formulae  for  deposit,  one  framed  to  state  a  right,  and  one  to  state  a  fact,  as 
we  have  remarked  above.  In  the  formula  that  is  framed  to  state  a  right, 
only  at  the  beginning  the  matter  in  dispute  is  stated  in  the  demonstration 
then  it  is  named,  and  next  the  contention  at  law  is  brought  in  by  these 
words,  "  WTiatever  it  appears  he  ought  on  that  account  to  give  or  do  for 
me."  In  th^  formula  framed  to  state  a  fact,  at  once  in  the  beginning,  as  if  it 
were  a  statement  of  claim,  the  matter  in  dispute  is  named  in  these  words, 
"If  it  appears  that  such  and  such  a  man  deposited  with  such  and  such 
another  such  and  such  a  thing.**  Assuredly,  therefore,  we  ought  not  to 
doubt  that  if  a  man  in  X^t  formula  framed  to  state  a  fact  names  more  things 
than  he  deposited,  he  will  lose  his  suit,  because  he  is  held  to  have  put  down 
too  much  in  his  statement  of  claim.    (G.  4,  60.) 

(b.)  Procedurb  in  Interdicts. 

An  examination  of  the  cases  where  the  remedy  was  by  inter^ 
dictum  and  not  by  actiOn^  shows  that  nearly  all  interdicts  were 

*  The  following  interdictB  may  be  referred  to  : — de  libtro  homine  exhibendo,  p.  41 ; 
de  Uberis  exMbendU  et  ducendis,  p.  76  ;  de  vi  et  vi  armata,  p.  104  ;  Quod  vi  aut  dam, 
p.  106 ;  de  glande  legenda,  p.  108 ;  de  itinere  actuque  private,  pp.  167-168  ;  de  rtbui 
•aerie,  p.  173  ;  for  praedial  servitudes,  pp.  258-2')4  ;  de  tuperficie,  p.  259  ;  Saltnanwn 
and  Qaaei  Salvianum,  p.  276  ;  UU  Potsidetit  and  Utrubi,  p.  197  sq. ;  Quorum  Bonorum, 
p.  702. 
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remedies  for  rights  that  could  be  vindicated  in  no  other  way, 
while  the  interdicts  Uti  Possidetis  and  Utruhi  were  the  remedies 
for  Praetorian  ownership,  and  Quorum  Banorum  for  Praetorian 
inheritance. 

In  procedure  by  interdict  there  was  the  same  distinction 
between  jus  and  judicium  that  existed  in  the  case  of  the  odLio 
properly  so  called.  It  was  not  a  rapid,  summary  process  in  iht 
hands  of  the  Praetor,  but  in  every  respect  imitate  the 
ordinary  procedure. 

It  remains  to  look  narrowly  into  interdicts.  In  certain  cases,  then,  the 
Praetor  or  Proconsul  interposes  his  supreme  authority  to  put  an  end  to 
disputes.  This  he  does  chiefly  when  the  parties  are  contending  for  posses- 
sion or  quasi-possession.  In  short,  he  either  orders  something  to  be  done, 
or  forbids  it  to  be  done.  The  formulae  of  the  words  which  he  frames  and 
uses  in  the  matter  are  called  decrees  or  interdicts.  (J.  4,  15,  pr.  ;  G.  4, 
138-139.) 

Decrees  {decreia)  are  the  Praetor's  conunands  that  something  be  done ; 
as,  for  instance,  when  he  enjoins  something  to  be  produced  or  given  up. 
Interdicts  are  prohibitions  from  doing  something ;  as,  for  instance,  when  he 
enjoins  no  violence  to  be  used  to  a  possessor  untainted  in  title,  or  forbids 
something  to  be  done  in  a  sacred  place.  Hence,  all  interdicts  are  called 
either  for  restitution,  for  production,  or  for  prohibition.    (G.  4,  140.) 

It  is  not  the  case,  however,  that  when  he  has  ordered  something  to  be 
done,  or  forbidden  something  to  be  done,  the  business  is  at  once  carried 
through.  The  parties  go  before  a  judex  or  recuperatores^  and  there,  Iw 
putting  iorih  formulae ^  the  question  is  raised  whether  an>'thing  has  been 
done  in  defiance  of  the  Praetor's  edict,  or  whether  what  he  ordered  to  be 
done  has  not  been  done.  Sometimes  the  action  involves  a  penalty,  some- 
times not ;  the  former,  if  it  carried  on  by  a  sponsio;  the  latter,  as  when  ao 
arbiter  is  demanded.  Under  interdicts  of  prohibition,  indeed,  the  usual 
procedure  always  is  by  sponsio;  under  interdicts  for  restitution  or  produc- 
tion the  procedure  is  sometimes  by  a  sponsioy  sometimes  by  the_/2»nnwii 
called  arbitraria  (discretionary).    (G.  4,  141.) 

Of  the  order  and  issue  of  interdicts  in  old  times  it  is  idle  in  our  day  to 
speak,  for  wherever  the  law  is  laid  down  in  the  exercise  of  special  authority 
(extra  ordinem\  as]  is  the  case  with  all  proceedings  nowadays,  there  is 
no  need  to  grant  an  interdict,  but  the  case  is  judged  without  interdicts 
exactly  as  if  a  utilis  actio  had  been  granted  by  reason  of  an  interdict-  (J.  4. 
15,8.) 

In  oonsidering  this  topic  the  reader  will  find  it  an  advantage  to  recur  to  tk 
passages  already  given  on  the  subject  of  Possession,  pp.  196-198.  In  the  pftsaage 
quoted  from  Gaius,  the  final  words,  which  are  as  follows,  were  omitted  : — 

The  Praetor  certainly  speaks  with  both  in  words  to  the  same  effect,  for 
the  final  form  in  which  these  interdicts  are  framed  is  this  : — "  As  you  now 
possess,  I  forbid  any  violence  to  be  done  to  hinder  you  from  so  possessing  ' 
{Uti  nunc  possidetis  y  quominus  ita  possideaiis  vim  fieri  veto) ;  and  again  of 
the  other  interdict, — "  Wherever  and  with  whom  this  slave  in  dispute  has 
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been  during  the  greater  part  of  this  year,  I  forbid  any  violence  to  be  done 
to  hinder  him  from  leading  him  away"  {Utrubi  hie  honwy  de  quo  agitur, 
apudquem  major e  parte  hujus  anni  fuit,  quominus  is  eum  dtieat,  vim  fieri 
veto),    (G.  4,  i6o.) 

I.  Procedure  in  Simple  Interdicts. 

Simple  interdicts  are  those  in  which  from  the  very  com- 
mencement of  the  proceedings  there  is  a  plaintiff  and  a 
defendant.    They  are  prohibitory,  exhibitory,  or  restitutory. 

1.  Simple  Prohibitory  Interdict. 

In  this  case  the  procedure  in  the  time  of  Gains  was  solely  by 
sponsio  or  wager.     (G.  4,  141.) 

2.  Exhibitory  and  Restitutory  Simple  Interdicts. 

Gains  informs  us  that  in  this  case  there  was  a  choice  of  pro- 
cedure, either  by  way  of  sponsio  or  by  an  arUtraria  formula. 
The  latter  was  viewed  as  an  indulgence,  and  was,  therefore, 
undoubtedly  posterior  in  origin  to  the  sponsio. 

But  he  that  wishes  to  demand  an  arbiter  ought  to  observe  to  make  the 
demand  at  once  before  going  out  of  court — that  is,  before  departing  from  the 
Praetor  ;  for  to  those  that  are  late  in  their  demand  no  favour  will  be  shpwn. 
If,  therefore,  he  does  not  demand  an  arbiter,  but  goes  out  of  court  in  silence, 
the  case  is  carried  on  to  its  issue  at  the  risk  (of  a  penalty).    (G.  4,  164-165.) 

(1.)  Trial  by  Wager  (sponsio). 

For  the  plaintiff  challenges  his  opponent  by  a  sponsio  to  show  that  he  has 
not  failed,  contrary  to  the  Praetor's  edict,  to  produce  or  give  up  the  thing. 
He  again  answers  his  opponent's  sponsio  by  a  stipulation  in  turn  (restipu/atio). 
The  plaintiff  next  sets  forth  2i  formula  of  the  sponsio  to  his  opponent,  and 
he  in  return  that  of  the  stipulation  to  the  plaintiff.  But  the  plaintiff  throws 
in  at  the  end  of  the  formula  for  the  sponsio  another  proceeding  also  for 
giving  up  the  thing  or  producing  it,  so  that  if  he  wins  in  the  sponsio^  unless 
the  thing  is  produced  or  given  up  to  him.    .    .    .    (G.  4,  165.) 

(2.)  Direct  Formula  {arhitraHa  formula). 

After  setting  forth  the  kinds  of  interdicts,  we  must  next  look  narrowly 
into  their  order  and  issue.  Let  us  begin  with  the  simple  interdicts.  If  then 
an  interdict  for  restitution  or  production  is  granted — as,  for  instance,  that 
possession  is  to  be  restored  to  him  that  has  been  cast  out  by  force,  or  that 
the  freedman  is  to  be  produced  whose  patron  wishes  to  give  him  notice  of 
services  he  is  to  render — there  is  sometimes  no  risk  to  be  run  in  carrying  the 
case  through  to  its  issue ;  sometimes  there  is.  For  if  he  demands  an 
arbiter,  the  defendant  receives  \h^  formula  called  arbitraria  (discretionary). 
It  is  so  called  because  if  in  the  discretion  of  ^<t  judex  anything  ought  to  be 
given  up  or  produced,  then  he  produces  or  gives  it  up  without  a  penalty, 
and  is  thus  acquitted.  But  if  he  neither  gives  it  up  nor  produces  it, 
he  is  condemned  to  pay  what  it  is  worth.  The  plaintiff  also  incurs  no 
penalty  for  proceeding  against  one  that  need  not  either  produce  or  give  up 
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anything ;  unless,  indeed,  he  is  met  by  a  proceeding  for  trumping  up  a 
charge  {calumnia).  The  authorities  of  the  opposing  school  certainly  held 
that  such  a  proceeding  ought  to  be  forbidden  to  one  that  has  demanded  an 
arbiter,  as  if  by  this  very  fact  he  is  to  be  held  to  confess  that  he  ought  to 
give  up  or  produce  the  property.  But  the  law  in  use  by  us  is  different ;  and 
rightly  so.  For  a  man  can  ask  for  an  arbiter,  although  he  is  confident  that 
the  result  will  be  a  victory  over  the  other  party.    (G.  4,  161 -163.) 

From  what  Gaius  tells  us,  there  is  Uttle  difficulty  in  perceiving 
that  the  procedure  in  interdicts  was  exactly  similar  to  the  pro- 
cedure in  actions.  In  the  time  of  Justinian,  we  are  told  that  there 
was  no  substantial  difference  between  interdicts  and  actions. 
These  facts  suggest  this  question,  was  there  ever  in  Roman  Law 
any  difference  between  interdictum  and  actio  except  in  name  ? 
There  appears  to  be  little  evidence,  if  any,  for  the  view  so  long 
maintained,  that  interdicts  were  a  kind  of  interim  injunctionB  or 
summary  process.  Indeed,  in  the  case  of  the  interdicts  uti 
possidetis  and  vtrubi^  it  will  presently  appear,  the  procedure,  so  far 
from  being  summary,  was  exceedingly  complicated. 

The  Praetor,  besides  modifying,  limiting,  and  expanding  the 
actions  that  descended  from  the  jus  civile,  created  entirely  new 
remedies  for  rights  that  the  jus  civile  did  not  recognise.  V\Tien 
he  introduced  a  new  right  in  rein,  he  was  necessarily  compelled 
to  give  a  remedy,  and  that  remedy  was  called  Interdxctunij  or 
in  some  cases  JDecretum.  When  he  introduced  new  rights  » 
personam  he  called  his  remedy  an  action  ;  as  the  actio  de  pecunk 
constitutor  actio  commodati,  &c.  This  assertion  will  be  foimd  to  be 
almost  perfectly  exact ;  but  there  is  an  exception  to  it  that  is 
worthy  of  notice.  The  Actio  Serviana  was  entirely  due  to  the 
Praetor,  and  it  was  called  an  actioy  although  it  was  to  vindicate 
a  right  in  rem.  It  is  contrasted  with  the  Interdictum  SalvianwiL 
which  was  a  purely  possessory  remedy.  The  exception  might 
be  explained  in  various  ways ;  but  it  is  sufficient  to  remark 
that  the  actio  Serviana  was  not  introduced  until  a  period  when 
the  word  interdictum  was  beginning  to  lose  its  exclusivenew. 
There  appears  to  be  no  instance  of  a  remedy  for  a  right  in  per- 
sonam being  called  Interdict. 

In  creating  new  remedies  the  Praetor  naturally  followed  tb« 
procedure  of  the  civil  law ;  but  it  is  a  characteristic  of  the 
spirit  that  prompted  his  interference,  that  he  followed  the  lea^t 
cumbrous  and  inconvenient  of  the  legis  actiones.  He  imitated 
the  condictioy  not  the  sacramentum  ;  for  there  can  be  no  dooht 
that  in  the  beginning  every  interdict  was  by  sponsio^  and  that 
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the  wager  was  real,  not  fictitious^  So  far  was  this  process 
firom  being  simple  and  summary,  that  we  are  told  that  recourse 
to  interdicts  was  full  of  technical  dangers.  (Frontinus,  2,  44.) 
The  form  of  the  pleading  seems  rather  curious.  By  an  interdict 
the  Praetor  professed  to  order  a  defendant  to  restore  a  thing 
of  which  he  had  obtained  possession  by  violence ;  the  defendant . 
affirmed  that  he  had  restored  it ;  in  point  of  fact,  he  had  not, 
and  the  question  really  sent  for  trial  before  the  jitdex  or  recuper- 
atores  was  whether  he  was  under  any  obligation  to  do  so.  (Cic. 
pro  Caec,  8.) 

At  first  all  interdicts  began  with  a  sponsioy  and  the  result  was 
to  impose  a  penalty  upon  the  unsuccessful  litigant.  In  the  case 
of  the  simple,  prohibitory  interdicts,  such  as  those  concerning 
rights  in  public  or  sacred  things,  the  defendant  was  sued 
for  committing  a  past  wrong;  and  it  was  not  considered 
an  object  to  get  rid  of  the  penalty.  The  old  form  of  trial  was 
therefore  kept  up  in  the  time  of  Gains  without  change.  But 
when  the  object  of  the  interdict  was  the  restitution  or  produc- 
tion of  property,  the  plaintiff  ought  to  be  satisfied  if  he  re- 
covered the  property  without  insisting  upon  a  penalty.  Hence 
before  the  time  of  Gains  an  alternative  mode  of  trial  was 
allowed  :  the  parties  were  allowed  to  omit  the  sponsio,  and  raise 
the  question  at  issue  directly  in  a  formula.  After  the  change 
made  by  Diocletian,  the  old  system  seems  to  have  fallen 
into  disuse,  and  utiles  actiones  of  the  usual  sort  were  granted 
for  interdicts.  (J.  4,  15,  8.)  This  change  may  be  compared 
with  the  history  of  the  action  in  rem.  An  action  for  property 
descending  from  the  jus  civile  passed  through  three  stages — the 
sacramentuTn,  the  sponsio,  and  the  petitoria  formula.  The  actions 
given  by  the  Praetor  omitted  the  first  stage,  but  followed  the 
older  systetn,  first  with  the  sponsio,  and  afterwards  by  the 
arbitraria  formula. 

The  distinction  between  interdictum  and  actio  appears,  there- 
fore, to  have  only  a  historical  significance.  The  words  do  not 
indicate  any  real  difference  in  procedure,  they  testify  merely  to 
a  historical  fact ;  namely,  that  certain  rights  in  rem  were  created 
by  the  Praetor.  Sometimes  the  word  petitio  is  opposed  to  actio. 
Petitio  is  a  civil,  interdictum  a  Praetorian,  action ;  and  if  the 

1  The  lex  SUia  was  passed  more  than  a  hundred  years  after  the  first  appointment  of 
Praetors.  The  Interdicts  are  extremely  old — as,  for  example,  the  Interdict  de  pre- 
earto—and  in  all  probability  are  nearly  as  old  as  the  office  of  the  Praetor.  If  so,  it  is 
extremely  unlikely  that  trial  by  wager  (aponaioj  was  introduced  by  the  Ux  SUia, 
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words  be  so  used,   actio  would   be   restricted   to   actions  in 
personam. 

II.  Procedure  in  Double  Interdicts. 

In  simple  interdicts,  there  are  from  the  outset  a  plaintiff  and 
a  defendant;  in  double  interdicts  there  are  two  daimants, 
neither  of  whom  at  the  beginning  is  plaintiff^  and  neither 
defendant.  Examples  of  double  interdicts  are  the  lUi  possidetis 
and  tUrubi.  In  these  the  Praetor  imitates  the  procedure  in  the 
actio  sacramenti.  In  that  oldest  form  of  procedure  the  first  step  is 
a  sham  fight ;  the  Praetor  calls  upon  the  parties  to  make  peace, 
and  after  a  preliminary  inquiry  orders  one  of  them  to  have 
interim  possession,  and  thereby  drives  the  other  into  the  position 
of  plaintiff  Unfortunately,  the  portion  of  the  MS.  of  Gains 
that  describes  the  procedure  in  double  interdicts  is  imperfect 
and  partly  illegible ;  but  enough  can  be  made  out  clearly  to 
show  that  the  Praetor,  in  controversies  regarding  the  right  of 
possession,  most  closely,  and  indeed  slavishly,  followed  the 
remarkable  proceedings  of  the  most  ancient  form  of  real  actions. 
The  inferences  to  be  drawn  from  this  parallelism  have  been  else- 
where stated,  and  need  not  here  be  repeated  (p.  201). 

Therefore,  that  the  possession  may  not  be  uncertain,  and  chiefly  that  they 
may  no  more  contend  by  force,  they  are  bound  to  strive  by  interdict,  or 
actions  are  denied  them  both  petitoria  (by  petition)  and  per  sponsumem. 
(G.  4,  165  B,  as  restored.) 

But  if  an  interdict  is  demanded,  after  it  is  granted  the  Praetor's  first  care 
is,  that  while  the  suit  is  going  on  they  shall  refrain  from  force.  In  the  pos- 
session of  one  or  other  of  them,  therefore,  the  thing  is  settled  for  the  dme 
by  putting  up  its  fruits  meanwhile  to  auction ;  provided  always  that  he 
gives  security  to  his  opponent  by  a  stipulation  for  these.  Its  power  is  this  :  if 
the  y»^^jr  afterwards  should  come  to  decide  against  him,  he  must  make  good 
the  fruits  meantime,  and  the  price  for  which  he  bought  them.  For  between  op- 
posing parties  that  vie  with  one  another  as  to  the  price,  when  the  contention  is 
in  the  bidding  for  the  fruits  meantime,  no  doubt  because  it  is  for  the  interest  of 
each  to  be  interim  possessor,  the  Praetor  sells  possession  for  the  time  to  the 
higher  bidder.  Afterwards  the  one  challenges  the  other  by  the  sponsie, 
"  If,  in  defiance  of  the  Praetor's  edict,  you  use  force  to  me  while  in  posses- 
sion," and  both  mutually  make  an  answering  stipulation  to  meet  the  sponsh. 
Or  when  the  two  stipulations  have  been  joined,  one  sponsio  is  made  between 
them,  and  again  one  answering  stipulation  to  meet  it.  This  is  easier,  and 
therefore  more  usual.    (G.  4,  166,  as  restored.) 

Next,  when  iht  formulae  of  all  the  stipulations  and  answering  stipulations 
that  have  been  made  have  been  put  forth  by  both,  the  judex  before  whom 
the  proceedings  in  the  matter  are  taking  place  inquires  into  this,  which  the 
Praetor  embraced  in  his  interdict ;  which  of  them,  namely,  was  in  possession 
of  the  farm  or  the  house  at  the  time  the  interdict  was  granted,  neither  by 
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force,  nor  by  stealth,  nor  by  sufferance.  After  the  judex  has  searched  out 
that,  and  has  decided,  say,  in  my  favour,  he  condemns  my  opponent  in  the 
amounts  of  the  sfonsiOy  and  of  the  answering  stipulation  that  I  made  with 
him  ;  and  in  accordance  with  this  acquits  me  from  the  sponsio  and  answer- 
ing stipulation  that  were  made  with  me.  More  than  this,  if  the  possession 
rests  with  my  opponent  because  he  won  in  bidding  for  the  enjoyment  mean- 
time, unless  he  gives  up  possession  to  me  he  is  condemned  in  the  proceeding 
called  Cascellianum  or  secuiorium  (the  sequel).    (G.  4,  166  A.) 

Therefore  he  that  won  in  bidding  for  the  fruits  meantime,  if  he  does  not 
prove  that  the  possession  belongs  to  him,  is  ordered  to  pay  the  amount  of 
the  sponsio  of  the  answering  stipulation,  and  of  the  bidding  for  the  fruits 
meantime  by  way  of  a  penalty,  and  besides  to  give  up  possession  ;  and  more 
than  this,  he  gives  back  the  fruits  that  he  has  gathered  in  the  meantime. 
For  the  amount  of  the  bidding  for  the  fruits  meantime  is  not  the  pace  of 
them,  but  is  paid  by  way  of  a  penalty,  because  one  tried  to  keep  back  auring 
all  this  time  the  possession  that  was  another's,  and  to  obtain  the  power  to 
enjoy  it.    (G.  4,  167.) 

But  if  he  that  was  beaten  in  the  bidding  for  the  fruits  meantime  does  not 
prove  that  the  possession  belongs  to  him,  he  owes  by  way  of  penalty  only 
the  amount  of  the  sponsio  and  of  the  answering  stipulation.    (G.  4,  168.) 

We  must  note,  however,  that  it  is  free  to  him  that  has  been  beaten  in 
bidding  for  the  fruits  meantime  to  pass  by  the  stipulation  for  the  fruits,  and 
just  as  by  the  proceeding  called  Cascellianum  or  secuiorium  he  tries  to 
recover  possession,  so  to  bring  an  action  for  the  fruits,  and  for  the  bidding 
for  the  fruits  meantime.  For  this  a  special  proceeding  is  employed,  called 
fructuarium  (for  the  fruits),  on  account  of  which  the  plaintiff  receives 
security  that  what  has  been  adjudged  will  be  paid.  This  proceeding,  too,  is 
called  secuiorium^  because  it  follows  on  winning  the  sponsio j  but  it  is  not 
likewise  called  Cascellianum,    (G.  4,  169.) 

But  because  some  when  the  interdict  was  granted  refused  to  take  the  rest 
of  the  steps  under  the  interdict,  and  therefore  the  matter  could  not  be  got 
clear,  the  Praetor  has  prepared  certain  interdicts  specially  for  him  that 
wishes  it  to  be  got  clear.  Of  these  there  are  two,  no  doubt  because  the 
action  is  for  the  possession  either  of  a  farm  or  house  or  of  moveables. 
Against  him  that  under  an  interdict  concerning  the  possession  of  ground  or 
of  a  house  has  refused  to  take  the  rest  of  the  steps,  an  interdict  is  granted, 
in  which  he  is  forbidden  to  forcibly  resist  the  other  from  entering  into 
possession  of  the  property  and  retaining  it.  When  again  the  action  is  con- 
cerning a  moveable — a  slave,  for  instance — ^he  is  forbidden  to  forcibly  resist 
the  other  from  leading  away  the  thing  and  having  it  in  his  possession.  In 
the  case  of  both  interdicts,  however,  the  other  party  gives  security  that  he 
will  give  up  possession,  if  after  the  interdict  is  issued  all  else  is  done  as  it 
ought  to  be  under  the  (former)  interdict  within  (ten  or  five  ?)  days.  If,  further, 
he  has  thus  gained  possession,  and  afterwards  judgment  is  given  against  him, 
because  he  is  held  to  have  gained  possession  meanwhile  without  a  cause,  he 
is  forced  to  restore  double  the  fruits  by  the  proceeding  called  Caipumianum; 
or  if  he  renders  the  fruits  themselves,  the  simple  value  of  the  fruits  as  well. 
(G.  4, 170,  as  restored.) 
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(0.)  Special  Provisions  for  terminating  LAWsurra. 

I.  Admissions.    Confeasio  in  jure. 

A  voluntary  admission  of  the  plaintiff's  claim  by  the  defendant 
made  it  unnecessary  to  resort  to  a  judexy  and  had,  although  at 
one  time  there  seemed  to  be  some  doubt  on  the  point,  the  same 
effect  as  a  judgment  by  a  jvdex.  (D,  46,  2,  6,  2 ;  D.  42,  1,  56 ; 
C.  7,  16,  24 ;  C.  4,  13,  5.)  The  plaintiff  is  enabled  at  once  to 
proceed  to  execution.     (C.  7,  53,  9 ;  Paul,  Sent.  2,  1,  5.)  * 

A  confesdo  must  be  an  admission  of  the  right  of  the  plamtifi^ 
as  well  as  of  the  facts  supporting  the  claim.    (D.  42,  2,  5.) 

If  the  defendant  admitted  the  cause  of  action,  but  disputed 
the  Amount  claimed  as  damages,  the  case  must  go  before  a 
jiidex ;  not,  however,  for  trial,  but  solely  to  estimate  damages.' 
(D.  42,  2,  8 ;  D.  2,  14,  40,  1 ;  D.  9,  2,  25,  2.)  In  several  actions 
it  was  the  interest  of  the  defendant  to  make  this  admi/^ion, 
to  save  himself  from  the  penalty  of  double  damages.  Thus 
a  defendant  sued  under  the  lea  Aquilia  for  damage  to  pro- 
perty is  exposed  to  a  penalty  of  double  the  amount  of  loss, 
unless  he  admits  the  wrong  done  before  the  Praetor.  (J.  4, 
6,  19  ;  J.  4,  6,  26.)  So  also  in  actio  judicatiy  actio  depensi^  actio 
legatorumper  damnationem  relictorum,     (G.  4,  171.) 

II.  Interrogations.    Interrogatio  in  jure. 

It  might  often  happen  that  a  plaintiff  had  suffered  a  Tvrong, 
while  it  might  be  uncertain  which  of  two  or  more  persons  was 
answerable  to  .him.  From  this  arose  the  practice  of  trying 
preliminary  issues  (praejudicia)  before  going  into  the  merits  of 
the  case.  From  the  strictness  of  the  rules  regarding  variance 
between  the  formula  and  the  evidence  before  the  judejc^  and 
even  when  no  danger  was  to  be  apprehended  from  this  source, 
it  was  highly  convenient  that  questions  relating,  for  example, 
to  the  personal  statue  of  the  defendant  should  be  put  before  the 
Praetor.  Hence  the  practice  of  putting  interrogations  at  this 
stage  of  the  proceedings,  and  founding  upon  them  a  special 
modification  of  the  formula.  The  answer  to  the  interrogatory 
was  an  admission  (confessio),  and  it  was  embodied  in  the 
formula.    Hence  the  so-called  actio  interrogatoria,     Savigny  has 


*  Confessio  pro  judicato  habetur.     (D.  42,  2, 1.) 
«  Fon]aula  reconstructed  by  Savigny — 

Quod  Numeriu*  Negidiu$  m  jurt  co^fe$tnt  e$tfundum  ComeUamitm  Amio 
te  dare  opcrtert ; 

Q^wti  i$  fundus  ut,  eum  condemna. 
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reconstructed    eucli  a  formula    applicable    to  a   question  of 
inheritance.  ^ 

The  nature  of  the  topics  where  interrogatories  might  be  put  may  be  gathered  from 
the  following  examples : — 

Is  the  defendant  heir  to  plaintiff's  debtpr?  and  if  so,  what  is  his  share  of  the 
inheritance  ?    (D.  11,  I,  1,  pr. :  D.  11,  1,  5  ;  D.  11, 1,  9,  3.) 

Is  the  defendant  owner  of  the  slave  that  has  done  the  injury  complained  of? 
(D.  11,  1,  8  ;  D.  11,  1,  6.) 

Is  the  defendant  owner  of  the  animal  that  has  done  the  mischief  {pauptriu)  ? 
(D.  11, 1.  7.) 

Has  the  defendant  any  peculivm  of  the  slave  whose  contract  has  been  broken  ? 
(D.  11,  1,  9,  8.) 

Is  the  defendant  the  owner  of  the  house  or  structure  that  threatens  to  fall  ?  and  if 
so,  whether  wholly  or  in  part  ?    (D.  11,  1,  10.) 

Is  the  defendant  in  possession  of  the  land  in  dispute  t  and  if  not  of  the  whole,  of 
how  much?     (D.  11,1,20,  1.) 

Is  the  defendant  a  minor,  or  under  the  age  of  puberty  ?    (D.  11,  1,  11,  pr.) 

The  defendant  might  be  interrogated  by  the  plaintiff  as  well 
as  by  the  Praetor.  (D.  11,  1,  21 ;  D.  11,  1,  9,  1.)  If  the 
defendant  answered,  his  answer  might  be  taken  as  conclusive 
against  him.  (D.  11,  1,  11,  2.)  If  he  refused  to  answer,  his 
silence  was  construed  as  an  admission.  (D.  11,  1, 11, 4.)  Thus 
if  he  is  sued  as  sole  heir,  he  cannot  dispute  the  fact  before  the 
jiidex  if  he  refuses  to  answer  before  the  Praetor.  If  the 
defendant  answers  falsely,  as  by  saying  that  he  is  heir  for  one- 
fourth  only  when  he  is  really  heir  for  one-half,  the  plaintiff  is 
not  bound  by  his  answer,  but  may  sue  him  as  heir  for  the  whole 
amount.  (D.  11,  1,  11,  3 ;  D.  11,  1,  13,  pr.)  If,  however,  the 
defendant  alleges  inabiHty  to  answer,  he  suffers  no  prejudice, 
and  a  preHminary  issue  is  tried  to  decide  the  point  (praejudicialis 
actio).  (D.  11,  1,  6,  1.)  Apparently,  also,  a  defendant  had 
liberty  up  to  the  litis  contestatio  to  answer  the  interrogation, 
even  after  a  first  denial.  (D.  9,  4,  26,  5.)  If  the  admission 
proved  to  have  been  rash  and  unfounded,  the  defendant  might, 
on  application  to  the  Praetor,  have  it  cancelled  (D.  42,  2,  7), 
if  the  error  was  an  error  of  fact,  and  not  of  law  (D.  42,  2, 
2;  C.  1,  21,  2,  1),  and  did  not  arise  fi-om  gross  negligence. 
(D.  11, 1,  11, 1 ;  C.  2, 18,  3 ;  D.  11, 1, 11,  8.)  Such  a  revocation 
was  not,  however,  granted  when  the  object  of  the  confession 
was  to  avoid  double  damages. 

Although  it  is  anticipating  somewhat,  it  may  be  convenient 

.  >  Q^od  Numeriui  Negidius  inteirogatus  respondet  ae  ease  Seii  heredem  ex  aemitae, 
Si  jMret  Seium  Avlo  Agerio  centum  dare  opcrtere^ 
Jwd£Z  Numerium  Negidivm  in  qwnquagifiUa  oondemna. 
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here  to  advert  to  the  fate  of  the  interrogatory  action  under  tiie 
latest  form  of  procedure.  There  can  be  no  doubt,  trom.  the 
circumstance  that  a  whole  title  is  given  up  in  the  Dige«t 
(D.  11,  1)  to  interrogatories,  that  these  still  played  a  part  in 
judicial  procedure  under  Justinian.  But  the  intet^rogatoria  a/OiOj 
the  special  formula  sent  to  a  judex  as  a  fruit  of  the  interroga- 
tion, was  no  longer  in  use.  The  judge  had  power  to  put 
interrogatories,  and  practically  the  same  consequence  followed 
as  under  the  old  system.  They  were  now  made  part  and 
parcel  of  the  proceedings  in  a  trial.  Such  seems  to  be  the  beet 
rendering  of  a  text  (D.  11,  1,  1,  1)  which  has  given  rise  to 
considerable  diversity  of  interpretation. 

III.  Deoisory  Oaths.     {Jusjurandum  injure.) 

An  affirmation  confirmed  by  oath  was  occasionally  a  means 
of  facilitating  a  trial  or  determining  a  case.  (D.  12,  2,  1.)  Such 
an  oath  could  be  made  with  effect  only  when  it  was  given  in 
answer  to  the  demand  of  an  adversary.  An  oath  volunteered 
by  a  party  had  no  efficacy.  (D.  12,  2,  3,  pr.)  This  mode  of 
terminating  litigation  was  viewed  by  the  law  in  a  somewhat 
pecuUar  light.  The  reference  to  the  oath  of  an  adversary  wa§ 
considered  of  the  nature  of  a  bargain  or  compromise,  a  new 
contract  upon  which  either  party  could  proceed.  (D.  12,  2,  2 ; 
D.  12,  2;  26,  1.)  Thus  if  the  oath  were  favomuble  to  the  party 
who  swore,  he  could  repel  any  future  action  on  the  subject 
thereby  settled  by  an  equitable  defence  of  agreement ;  if  it 
were  unfavourable,  his  adversary  could  sue  him  in  an  action  in 
which  the  only  question  to  be  tried  would  be,  whether  the 
defendant  had  sworn  as  alleged.  (D.  12,  2,  9,  1.)  As  a  result 
of  this  view,  it  seems  to  follow  that  there  was  no  remedy, 
except  a  new  trial,  for  perjury  (p.  12,  2,  31) ;  and,  indeed,  from 
the  nature  of  the  case,  it  may  be  inferred  that  an  oath  was 
never  put  until  all  other  means  of  evidence  were  exhausted. 
(D.  12,  2,  31.)  Another  consequence  was,  that  no  one  could 
take  an  oath  who  could  not  make  a  contract ;  as,  e,  g.y  a  pupilhu 
without  the  auctoritas  of  his  tutor.  (D.  12,  2, 17,  1 ;  C.  4,  1,  4) 
Hence,  too,  a  person  interdicted  (e.  g,y  a  prodigue)  could  not  put 
an  adversary  to  his  oath,  because  he  could  not  himself  take  the 
oath.  (D.  12,  2,  35,  1.)  Those  only  can  offer,  and  take  the 
oath,  who  can  contract  with  each  other.  (D.  12, 2,  9,  6 ;  D.  12, 
2,  25.) 

When  an  adversary  was  put  to  his  oath,  he  must  take  it  in 
the  precise  terms  in  which  it  is  offered.    Thus,  if  one  asked  the 
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other  to  swear  "  by  God,"  and  he  swore  "  by  my  head  "  (D.  12, 
2,  3,  4),  or  "by  my  children's  head''  (D..  12,  2,  4),  the  oath  had 
no  validity.  (D.  12,  2,  33,)  In  a  constitution  of  Justinian 
(a.d.  529)  we  have  the  ceremony  of  touching  the  Scriptures  as 
one  of  the  forms  of  swearing.  (C.  4,  1,  12,  5.)  The  oath  was 
usually  taken  in  Court,  but  it  might  be  made  at  home  if  the 
party  were  sick  or  a  person  of  high  rank.  (D.  12,  2,  15.) 
Examples  of  questions  referred  to  oath: — 

1.  That  a  certain  property  in  dispute  is  mine.     (D.  12,  2,  9,  7.) 

2.  That  a  certain  property  doee  not  belong  to  plaintiff.     (D.  12,  2,  11,  pr.) 

5.  That  a  given  sum  is  due  to  the  person  swearing.     (D.  12,  2,  9, 1  ;  D.  12,  2,  14.) 
4.  That  the  adversary  is  not  in  my  potestas,     (D.  12,  2,  8,  2.) 

*    5.  That  I  am  not  a  freedman  of  my  adversary.     (D.  12,  2,  13,  pr.) 

6.  That  I  did  not  rob  (D.  12,  2,  28,  5)  or  steal.     (D.  12,  2,  18,  2.) 

7.  That  he  sold  me  a  thing  for  100  awei,     (D.  12,  2,  13,  8.) 

8.  That  there  was  no  pecuLivm.    (D.  12,  2,  26, 1.) 

Second — Proceedings  in  Judicio. 

L  Whether  a  case  was  referred  to  a  judex,  arbiter,  recupera- 
tores,  or  centumviri,  the  same  procedure  seems  to  have  been 
adopted.  Prior  to  the  use  oi  formulae  the  reference  was  oral, 
and  had  to  be  attested  by  witnesses,  whence  the  term  litis 
eontestatio.  From  Gains  we  have  a  fragment  that  explains 
some  of  the  terms  used  in  connection  with  the  proceedings 
before  the  judex  while  yet  the  reference  vas  oral. 

.  .  .  They  came  to  receive  a  judex.  Afterwards,  when  they  came 
back,  2i  judex  was  given  them  not  before  the  thirtieth  day.  This  was  done 
through  the  lex  Pinaria;  but  before  that  statute  ^  judex  was  [not]  given  as 
yet.  This  we  have  understood  from  the  foregoing,  that  if  the  action  was  for 
less  than  looo  asses,  they  used  to  contend  with  a  sacramentum  of  50  asses, 
not  of  500.  After  2.  judex  had  been  given  them,  however,  they  gave  formal 
notice  to  one  another  to  come  before  him  the  next  day  but  one  {comperendinus 
dies).  Then  when  they  came  before  him,  before  they  ftiUy  plead  their  case  in 
his  hearing,  they  used  to  set  the  matter  forth  to  him  shortly,  and  as  if  by 
way  of  index.  This  was  called  causae  conjecHo  (throwing  the  case  together), 
as  being  the  gathering  together  (foactid),  so  to  speak,  of  their  case  into  short 
compass.    (G.  4,  1 5.) 

The  means  by  which  the  presence  of  the  parties  before  a  judex  was  secured,  was 
anciently  the  vadimonium,  of  which  mention  has  already  been  made. 

II.  Procedure  under  the  Formula  system. 

When  the  parties  appeared  before  the  judex  or  other  referee, 
the  first  step  was  a  brief  statement  of  the  nature  of  the  ques- 
tion referred,  followed,  if  there  were  two  pleaders,  by  a  longer 
hajrangue  stating  the  facts  of  the  case.    There  does  not  seem 
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to  have  been  any  rigid  order  observed  in  the  examination  of 
witnesses  or  the  production  of  written  documents.  The  wit- 
nesses were  examined  on  oath.  (Pro  Rosa  15.)  If  the  referee 
were  not  satisfied  with  the  evidence  produced,  he  could 
require  a  statement  from  either  party  on  oath.  (D.  12,  2,  31 ; 
C.  4,  1,  3.)  Also  it  seems  that  either  party,  if  his  evidence  were 
deficient,  could  put  the  other  to  his  oath,  as  he  could  do  before 
the  Praetor.  (D.  22,  3,  25,  3.)  After  the  evidence  was  con- 
cluded, the  parties  or  their  pleaders  summed  up  their  case, 
which  was  then  ripe  for  judgment.  If  the  referee  had  not 
made  up  his  mind,  he  could  adjourn  the  case,  and  have  it 
argued  again  before  him  {litem  ampliare). 

Provision  was  made  in  the  XIT  Tables  for  adjournments.  "  If 
the  judex  or  either  of  the  Htigants  is  hindered  by  serious  disease, 
let  the  day  of  trial  be  put  oflF,"^  In  later  times  other  reasons 
were  admitted  as  ground  of  adjoummeut,  either  for  the  pro- 
duction of  evidence,  or  even  when  one  of  the  litigants  had 
Buffered  a  bereavement,  as  by  the  death  of  a  child,  parent,  wife, 
&c.     (D.  5,  1,  3.) 

The  referee  cotdd,  if  he  thought  fit,  take  the  opinion  of  the 
magistrate  on  a  poiut  of  law,  but  not  on  a  question  of  fiwi 
(D.  5,  1,  79,  1),  such  as  the  amount  of  damages  that  onglit  to 
be  given.     (D.  50,  17,  24.) 

A  referee  could  not  give  judgment  except  in  the  presence  of 
both  parties.  (C.  7,  43,  7.)  In  the  earliest  times  their  pres^ice 
was  secured  by  giviug  sureties  (vades) ;  so  that  non-attendance. 
unless  excused,  exposed  a  party  to  the  loss  of  the  penal  sum 
promised.  But  this  method  was  imperfect ;  it  foiled  to  faring 
about  a  termination  of  the  litigation.  Hence  in  later  times  a 
more  direct  and  summary  process  was  adopted  through  4e 
intervention  of  the  Court. 

When  a  plaiutiff  failed  to  appear  before  the  judex,  under  the 
old  system  he  forfeited  his  sureties  (vadimonium  deaertum}  ;  and 
under  the  later  procedure  he  was  said  to  be  in  eremodicio.  The 
defendant  on  appearing  obtained  first  one  summons,  and  then 
another  (D.  5,  1,  68),  and  after  a  delay  of  not  less  than  teo 
days,  a  third  and  final  (D.  5,  1,  69)  order  (peremptorium  edictum)^ 
stating  that,  notwithstanding  the  absence  of  the  plaintifl^  the 
cause  would  be  heard  and  decided.     (D.  5,  1,  70 ;  D.  5,  I,  7L) 


'  Si  Judex  alterve  ex  Utigatoribu*  morbn  tontico  impediatmr;  judkU  dieM 
e$to. 
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If  the  judge  thought  fit,  the  preliminary  summonses  could  be 
dispensed  with,  and  a  peremptory  order  issued  at  once.  (D.  5, 
1,  72.)  It  did  not  follow  that  judgment  should  be  pronounced 
against  the  absent  plaintifif;  if  his  case  were  good,  the  judge 
could  decide  in  his  favour.  (D.  5,  1,  73,  pr.)  If  a  person  that 
has  applied  for  and  obtained  a  peremptory  edict,  should  himself 
fail  to  appear  (in  person  or  by  his  agents),  the  proceedings  are 
stopped,  but  may  be  begim  again  de  novo.     (D.  5,  1,  72,  2.) 

A  defendant  wilfully  neglecting  to  appear  after  a  peremptory 
e<Jict  is  said  to  be  contumax,  (D.  42,  1,  53,  1.)  Judgment 
could  be  pronoimced  in  his  absence,  without  appeal.  (D.  42, 
1,  54.)  As  in  the  case  of  the  plaintiff,  the  peremptory  edict  or 
stmmions  was  generally  the  third,  but  might  be  the  first  and  only 
one.    (Paul,  Sent.  5,  5  A,  7.) 

A  referee  was  not  bound  to  decide  in  a  case  if  the  evidence 
left  his  mind  in  a  state  of  doubt ;  upon  taking  an  oath  that 
neither  party  had  made  out  their  case  to  his  satisfaction  (sibi 
nan  Uquere)y  he  was  discharged  (Aul.  Gell.  14,  2)  ;  and  the 
parties  were  obliged  to  have  recourse  to  another  jtidex  if  they 
were  dissatisfied.  Another  case  might  arise,  where  after  the 
litxB  eontestatio  the  defendant  discharged  the  claim  of  the 
plaintiff.    Could  ihe  judex  take  notice  of  this  ? 

A  question  remains  that  we  must  look  into,  whether,  if  before  the  matter 
is  adjudged  on,  the  defendant,  after  receiving  the  appointment  of  a  judex, 
satisfies  the  plaintiff,  it  agrees  with  the  duty  of  the  judex  to  acquit  him, 
or  rather  to  condemn  him,  because  at  the  time  he  received  the  appointment 
of  a  judex  he  was  in  such  case  that  he  ought  to  be  condemned.  Our 
teachers  think  he  ought  to  acquit  him,  and  that  it  makes  no  difference  what 
the  nature  of  the  proceeding  was.  This  is  the  common  saying  that  babinus 
and  Cassius  held  ail  proceedings  might  lead  to  an  acquittal  {absolutoria). 
But  the  authorities  of  the  opposing  school  have  the  same  opinion  so  far  as 
r^ards  proceedings  bonaefidei,  because  no  doubt  in  these  proceedings  the 
duty  of  the  judex  is  unrestrained.  The  same  opinion  also  they  hold  with 
regard  to  actions  for  a  thing,  because  there,  too,  it  falls  within  the  very  duty 
of  B.  judex  that  the  defendant,  if  he  gives  up  the  thing,  ought  to  be  acquitted. 
Of  the  same  nature,  too,  are  those  actions  against  a  person  in  which  the 
man  is  sued  in  such  a  way  that  in  the  statement  of  claim  the  things  in  dis- 
pute are  themselves  demanded,  and  then  the  words,  '*  Unless  he  gives  them 
up,"  are  added.  Sometimes,  indeed,  the  action  is  so  drawn  up  that  it  is  in 
our  interest  to  have  the  things  we  demand  in  the  statement  of  claim  given 
up  to  us  rather  than  to  have  the  accused  condemned  ;  and  the  Praetor  to 
bring  this  about  inserts  these  words  of  xht  formula  in  the  condemnation. 
But  we  are  allowed  also  to  bring  an  action  in  such  a  way  as  to  demand  it  in 
a  place  other  than  that  in  which  it  was  by  promise  to  be  given  us ;  an  action 
useful  both  to  the  plaintiff  and  to  the  defendant    The  plaintiff  thereby 
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obtains  the  power  of  bringing  the  action  in  a  place  other  than  that  in  which 
the  thing  was  by  promise  to  be  given.  The  defendant,  again,  who  promised, 
for  example,  that  he  would  give  com  at  Eph'esus,  if  he  is  ready  to  pay  the 
plaintiff  its  value  at  Ephesus,  or  under  the  circumstances  can  give  security 
that  he  will  give  it  at  Ephesus,  is  acquitted.  But  except  in  these  actions  it 
seems  to  the  authorities  of  the  opposing  school  that  the  defendant  cannot  be 
acquitted  if  he  satisfies  the  plaintiff  after  the  case  has  gone  to  trial  (G.  4, 
114,  as  restored.) 

It  remains  to  call  attention  to  this  ;  that  if,  before  the  matter  is  adjudged 

on,  the  defendant  satisfies  the  plaintiff,  it  agrees  with  the  duty  of  thcpuiex 

to  acquit  him,  although  at  the  time  he  received  the  appointment  of  Si  judex 

,  he  was  in  such  case  that  he  ought  to  be  condemned.    This  is  the  saying 

once  conmion,  that  all  proceedings  may  lead  to  an  acquittaL    (J.  4, 12, 2.) 

The  judgment  ought  to  be  pronounced  in  the  regnlar 
manner,  on  pain  of  being  null  and  void.  (C.  7,  45,  4.)  Both 
sides  must  have  enjoyed  an  opportunity  of  being  heard.  (C. 
7,  57,  5.)  The  judgment  must  be  pronounced  orally  to  the 
parties,  and  could  not  be  delivered  in  writing.  (C.  7,  44, 1.) 
The  usual  custom  was,  that  after  the  parties  were  heard  the 
judices  retired,  and  dictated  their  judgment  to  a  clerk,  aod 
afterwards  came  out  and  read  it  to  the  parties  (ftrmcu/tim). 
(C.  7,  44,  2.)  At  first  judgments  must  be  in  the  Latin  language 
(D.  42,  1,  48),  but  Arcadius  and  Honorius  permitted  them  to  be 
given  in  Greek.     (C.  7,  45,  12.) 

If  there  is  more  than  one  referee,  all  must  be  present  when 
judgment  is  pronounced  (D.  42,  1,  37),  but  a  majority  of  votes 
was  sufficient  to  support  the  judgment.  (D.  42,  1,  39.)  If  tiie 
referees  are  equally  divided,  judgment  is  for  the  defendant  in 
all  cases,  except  a  suit  in  which  liberty  is  involved,  in  which 
case  the  judgment  is  to  be  in  favour  of  fi-eedom  (D.  42, 1,  38); 
and  a  suit  to  upset  a  will  on  the  ground  of  imdutifulness,  in 
which  case  the  will  is  to  be  supported.     (D.  5,  2,  10.) 

Lapse  of  suit  for  non-prosecution. 

All  proceedings  either  exist  by  statutory  right  {Judicia  Ugitima\  or  fell 
within  the  power  {imperium)  (of  a  magistrate).    (G.  4,  103.) 

Statutor)'  proceedings  are  those  that  in  the  city  of  Rome,  or  within  the 
first  milestone  from  it,  are  received  between  Roman  citizens  and  before 
on^  judex.  They  under  the  lex  Julia  judiciaria^  unless  adjudged  on  within 
a  year  and  six  months,  die  out.  This  is  the  common  saying,  that  under 
the  lex  Julia  a  law-suit  dies  in  a  year  and  six  months.    (G.  4,  104.) 

Actions  that  fall  within  the  power  of  a  magistrate  are  those  brought 
before  recuperatores,  and  that  are  received  before  one  judex^  when  an  alien 
comes  in  either  as  judex  or  as  a  party  to  the  action.  In  the  same  case  arc 
all  those  that  are  received  beyond  the  first  milestone  from  the  city  of  Rome, 
whether  between  Roman  citizens  or  between  aliens.    These  proceedings  ait 
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said  to  fan  within  a  magistrate's  power,  because  they  take  effect  so  long  as 
he  that  enjoined  them  is  in  power.    (G.  4,  105.) 

There  can,  however,  be  a  proceeding  under  a  statute  that  is  yet  not 
statutory;  and  on  the  contrary,  not  under  a  statute,  and  yet  statutory 
(Jegitimum  judicium).  If,  for  instance,  under  the  lex  Aquilia  or  Publilia  or 
F'uria  an  action  is  brought  in  the  provinces,  the  proceeding  will  fall  within 
the  power  of  a  magistrate.  The  rule  of  law  is  the  same  if  at  Rome  we 
bring  an  action  before  the  recuperatores  or  before  a  single  judex  when  an 
alien  comes  in.  On  the  contrary,  if  on  grounds  on  which  an  action  is 
granted  us  by  the  Praetor's  edict,  a  proceeding  is  received  at  Rome  before 
one  judexy  to  which  all  the  parties  are  Roman  citizens,  it  is  statutory.  (G. 
4,109.) 

m.  New  Triak 

The  decision  of  a  referee  did  not  in  itself  conclusively  draw 
after  it  an  order  for  execution,  even  at  a  time  when  no  appeal 
could  be  brought.  A  plaintiflf  that  had  got  judgment  in  his 
favour  was  obliged  to  go  back  to  the  Praetor  with  the  judg- 
ment in  his  hand,  and  to  ask  his  authority  for  proceeding  fiui;her 
upon  it.  An  opportunity  was  thus  aiforded  a  defendant  of  calling 
in  question  the  justice  of  the  decision  on  various  grounds,  and 
thus  it  might  happen  that  the  Praetor  refused  to  give  any 
eflFect  to  an  erroneous  judgmient.  In  like  manner,  if  a  defendant 
succeeded  before  a  referee,  the  plaintiflf  might  in  certain  cases 
treat  the  decision  as  null  and  void,  and  proceed  once  again  to 
the  Praetor  to  get  a  new  formula  and  another  yii^fep. 

Th^  judex  ought  to  take  care  that  in  any  case,  as  far  as  he  finds  it  possible, 
he  is  to  give  his  decision  for  a  determinate  sum  of  money  or  thing,  even  if 
the  action  before  him  is  brought  for  an  amount  that  is  indeterminate.  (J.  4, 
6,32.) 

Illustration. 

A  judgment  that  the  defendant  should  pay  the  sum  demanded  with  ugnal  interest 
(not  specifying  at  what  rate)  is  null  and  void  (C.  7,  46,  S ;  D.  42,  1,  59,  2),  unless 
where  the  rate  of  interest  was  a  recognised  quantity.     (C.  7,  46,  1.) 

Grounds  of  nullity. 

1.  When  the  judgment  has  been  pronounced,  owing  to  an 
error  of  law  appearing  on  the  face  of  the  judgment  it  is  wholly 
void ;  if  the  error  of  law  does  not  appear  on  the  fece  of  the 
judgment,  it  cannot  be  upset  except  in  the  regular  course  of 
appeal.     (D.  49,  1, 19 ;  C.  1,  21,  3 ;  C.  2,  10,  3 ;  C.  7,  52,  2.) 

lUuatrations. 

A  person  is  required  to  be  a  Uttor^  and  he  pleads  as  an  excuse  that  he  is  beyond 
the  age  of  compulsory  service.     The  referee,  however,  held  that  no  excuse  was  admis- 
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nble.  HiB  decision  is  null  and  Toid  withoat  appeal.  {Quum  de  Jure  eonttkutiomi, 
non  de  jure  UtigcUoris,  pronunciatur,)  If,  however,  the  referee  admitted  age  as  a 
ground  of  excuse,  but  held  that  the  tutor  had  not  proved  himself  beyond  the  p^opet 
age,  his  judgment  could  be  upset  only  by  regular  appeal.     (D.  49,  8,  1,  2.) 

In  a  testamentary  suit,  a  referee  supported  a  will  on  the  ground  that  a  boy  nsder 
fourteen  could  make  a  will.    The  decision  is  nulL    (C.  7,  64,  2.) 

A  judge  condemned  a  defendant  in  the  amount  claimed,  with  a  sum  in  adifitk* 
that  represented  compound  interest.  But  compound  Interest  is  iIIegaL  NerertfadsH, 
as  the  judgment  did  not  bear  this  fact  in  its  face,  it  was  valid,  unless  upset  on  appesL 
(D.  42,  1,  27.) 

2.  If  a  judgment  has  been  given  on  the  strength  of  falee 
documents,  and  the  falsity  has  been  proved  in  criminal  pro- 
ceedings, it  is  held  void.  (C.  7,  58,  3.)  The  same  r^ralt 
followed,  according  to  a  rescript  of  Hadrian,  when  judg- 
ment was  obtained  by  a  conspiracy  of  bribed  witnesses. 
(D.  42,  1,  33.)  But  a  new  trial  could  not  be  had  merely 
on  the  ground  of  the  discovery  of  new  written  evidence 
(C.  7,  52,  4),  unless  the  documents  had  been  abstracted  by  the 
adversary  (C.  2,  4,  19),  or  the  Exchequer  (Fiscus)  was  the 
plaintiflF.    (D.  42,  1,  35 ;  D.  49,  14,  2,  8.) 

3.  A  judgment  was  null  and  void  if  it  exceeded  the  terms  ol 
the  reference  (D.  50,  17,  170;  C.  7,  48,  1),  unless  with  the 
consent  of  the  litigants.    (D.  5,  1,  74,  1.) 

4.  A  judgment  is  null  and  void  if  the  referee  has  accepted  a 
bribe.    (C.  7,  64,  7.) 

5.  A  judgment  is  void,  as  we  have  seen,  if  not  pronounced  in 
open  court  in  proper  form  (C.  7,  45,  6),  or  if  either  party  » 
absent  excusably,  as  by  illness,  or  absence  on  State  service  (D. 
5,  1,  75;  D.  42,  1,  60;  C.  7,  43,  4),  or  if  the  defendant  is  dead 
(D.  49,  8,  2,  pr.),  or  insane.    (D.  42,  1,  9.) 


Second  Epoch— EXTRAORDINARY  PROCEDURE. 
(a.)  Proceedings  prom  Appearance  till  Judgment. 

The  proceedings  from  appearance  of  parties  to  judgment  after  the  graU 
made  by  Diocletian,  abolishing  the  distinctioa  between  jut  andjudiciumt,  maj  be 
ddered  under  the  following  heads  : — 

I.  Transition  from  the  Ordo  Judicicrwok 

n.  Outline  of  Proceedings, 
m.  The  LUu  CorUestaHo. 

IV.  Pleading  and  Defences  {excqptionet), 

V.  Set-oflf. 
TL  Variance. 

I.  Transition  from  the  Ordo  JtuUciorum, 
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In  a  great  many  proceedings  of  an  executive  character,  the 
Praetor  was  compelled  to  hear  evidence,  and  pronounce  a  decision 
without  any  reference  to  a  judex.  Thus,  in  proceedings  for  the 
execution  of  judgments,  or  to  enforce  the  rules  of  procedure,  the 
Praetor  acted  vnthout  judi4:e8.  But  in  such  cases  the  object  of  the 
Praetor  was  not  to  determine  a  dispute  between  Utigants,  but  to 
give  effect  to  judgments,  or  to  secure  the  working  of  the  machi- 
nery of  the  law.  There  were  cases,  however,  under  the  Republic, 
where  the  Praetor  sat  as  judge,  and  heard  evidence,  with  a 
view  to  determine  the  rights  of  private  individuals.  Thus,  by 
a  restitutio  in  integrum  he  could  make  void  a  bargain  made 
by  a  minor  under  twenty-five,  when  any  advantage  had  been 
taken  of  him,  or  he  had  lost  by  the  transaction.  In  like 
manner,  he  interfered  even  for  persons  beyond  twenty-five, 
when  in  consequence  of  the  firaud,  violence  of  one  party,  or  the 
innocent  error  or  excusable  absence  of  the  other,  a  person  had 
been  xmjustly  deprived  of  a  legal  right,  or  unjustly  saddled 
with  a  legal  duty  (restitutio  in  integrum  est  redintegrandae  rei  vel 
causae  actio).  (Paul,  Sent.  1,  7,  1.)  The  Praetor  in  giving  this 
relief  (which  he  did  only  when  no  other  remedy  by  actio  or 
exceptio  was  available,  D.  4,  4,  16,  pr.)  heard  the  parties  and 
the  necessary  evidence  without  sending  the  case  to  a  judex. 
(Caiua  cognita.)     (Paul,  Sent.  1,  7,  3.) 

Again,  in  a  certain  number  of  controversies  regarding  land 
(of  which  Frontinus  enumerates  fifteen),  about  twelve  were 
tried  with  the  aid  of  a  professional  class  (Surveyors),  whose 
opinion  was  binding  on  the  judge.     {Mensores,  Agrimensores.) 

But  it  was  not  until  the  Empire  that  any  serious  inroad  was 
made  on  the  system  of  reference  to  ek  judex.  Almost  the  first 
days  of  the  Empire  witnessed  the  birth  and  rapid  growth  of 
fdeicommissa.  Claudius  added  two  special  Praetors  for  this 
important  branch'  of  Htigation.  It  is  worth  observing  that 
the  jurisdiction  was  confined  entirely  to  the  magistrates,  and 
that  no  reference  of  a  cause  of  that  nature  was  made  to  di,  judex. 
(G.  2,  278  ;  J.  2,  23, 1.)  In  contradistinction  from  the  ordinary 
.procedure  by  reference  to  b.  judex,  these  proceedings  were  termed 
Cognitiones  Extraordinariae  or  Persecutiones  (as  opposed  to  Actioy 
Petitio,  Interdictum).     (D.  50,  16,  178,  2;  G.  2,  278.) 

This  example  was  followed  in  the  new  branches  of  law 
created  under  the  Empire.  Thus  the  recovery  of  honoraria  was 
allowed  only  by  the  new  process,  while  by  the  action  of  man- 
date no  fee  could  be  recovered.    (D.  50, 13,  I,  1.)    The  same 
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procedure  was  prescribed  for  complaints  by  slaves  against  tbeir 
masters  (p.  38),  and  for  the  obligations  imposed  on  childr^i 
and  parents  of  mutual  support.     (D.  25,  3,  5.) 

Constantine  (A.D.  342)  relieved  suitors  from  the  technical 
snares  of  the /ormufa.  Nevertheless,  the  old  formal  demand  of 
an  action  (impetratio  actiofiis)  continued  to  be  kept  up  mitil  the 
reign  (A.D.  428)  of  Theodosius  IL  (C.  2,  58,  1.)  Its  place  was 
taken  by  the  written  summons  {libellus  conventiorus),  which,  in  a 
far  better  way,  informed  the  defendant  of  the  nature  of  the 
complaiut  against  him.  Finally,  in  A.b.  294,  Diocletian  i^lished 
the  jvdicia,  and  enacted  that  all  causes  should  be  heard  entirely 
by  the  magistrates. 

n.  Outline  of  Proceedings. 

When  the  parties  came  before  the  judge,  the  plaintiff  was 
bound  to  state  his  complaint  and  demand,  and  the  defendant 
could  urge  those  defences  that  the  law  allowed  him.  The 
parties  were  not  bound  to  follow  the  distinctions  of  the  old 
formulae^  but  iu  substance  the  discussion  that  took  place  to 
eUcit  the  exact  nature  of  the  dispute  between  them,  differed 
but  little  from  the  lines  of  the  formulae.  There  was,  however, 
no  written  formula  ;  the  discussion  was  oral,  and  the  substance 
of  it  recorded  by  the  clerks  of  Court  (officiaUs).  (C.  7,  62, 
32,  2.)  After  the  preliminary  discussion,  which  ended  in  a 
settlement  of  the  issue  to  be  tried  (C.  Tk  2,  18,  1),  witnoaoco 
were  produced  and  speeches  made  as  formerly  in  judieio, 

III.  The  Litis  Contestaiio. 

Under  the  formula  system  the  litis  contestaiio  was  the  last  act 
injure  before  the  parties  proceeded  to  the  Judex ;  but  when  the 
distinction  between  jus  and  judicium  no  longer  existed,  at  Trhat 
point  is  the  old  litis  contestatio  supposed  to  exist!  It  would 
appear  that  even  before  Diocletian,  the  Utis  contestation  in  the  case 
of  the  extraordinary  procedure,  was  rather  at  the  beginning  of 
the  pleadings  than  at  a  point  that  would  coincide  wiih  the 
issue  of  the  formula,  (C.  3,  9,  1.)  From  a  constitution  of 
Justinian  we  learn  that  it  was  after  the  statement  of  the 
plaintiflf  and  counter-statement  of  the  defendant.  (C.  3, 1, 14, 1.) 
This  scarcely,  if  at  all,  differs  from  the  period  of  the  litis 
contestatio  under  the  formula  system.  What  is  interesting,  and 
is  clearly  proved,  is,  that  the  service  of  the  summons  was  not 
the  litis  contestatio,  or  legal  commencement  of  the  suit.  Justinian 
enacted  that  after  service  of  the  summons  twenty  days  should 
be  allowed  for  the  appearance  of  defendant  to  make  a  Utis 
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eontestatio  (Nov.  53,  3,  2),  and  that  plaintiff  must  proceed  to  the 
same  point  within  two  months.  (Nov.  96,  1.)  Thus,  even  at 
the  last  stage  of  development,  the  Roman  law  of  procedure 
bears  indelible  traces  of  its  origin.  The  suit  does  not  begin 
with  the  summons,  even  now  that  the  sun^mons  is  issued  by 
order  of  a  judge,  but  at  a  point  in  the  proceedings  that  to  the 
eye  of  reason  is  arbitrary,  although  it  is  explained  by  the 
history  of  Roman  Law.  Under  the  legis  actio  sacranientiy  the 
procedure  began  with  a  simulated  reference  to  arbitration. 
One  man  asserts  a  claim  against  another,  who  denies  the 
claim ;  and  both  agree  that  whatever  the  claim  is  it  shall  be 
given  up  in  consideration  of  the  reference  to  arbitration.  The 
whole  meaning  and  essence  of  such  a  reference  is,  that  the 
parties  agree  to  the  extinction  of  the  original  claim.  But  for 
that,  a  reference  would  be  the  beginning,  instead  of  the  end, 
of  a  controversy.  No  man  would  consent  to  go  to  arbitration, 
assuming  he  was  not  compelled  to  do  so,  if,  in  the  event  of 
the  reference  in  any  manner  failing  to  give  satisfetction,  the 
original  dispute  were  to  be  revived.  At  all  events,  the  Roman 
Law  starts  vdth  the  rule,  that  a  reference  to  arbitration 
absolutely  extinguishes  the  original  cause  of  action. 

The  case  was  different  in  old  times  with  the  legis  acHones,  Once  an 
action  had  been  brought  on  any  matter,  no  further  action  upon  it  could  be 
brought  at  strict  law.  And  exce^tiones  in  those  times  were  not  in  use  at  all 
as  they  now  are.    (G.  4,  108.) 

1.  The  first  and  principal  effect,  then,  of  the  litis  contestation  is 
to  extinguish  the  cause  of  action. 

An  obligation  may  be  taken  away,  further,  by  joining  issue  in  an  action 
(/r/w  contestatio\  provided  the  action  is  statutory.  The  obligation  in 
chief  is  then  dissolved,  and  the  defendant  begins  to  be  liable  by  reason 
of  joining  issue.  If  he  is  condemned,  then  joining  issue  is  at  an  end ; 
and  he  begins  to  be  liable  by  reason  of  the  judgment  This  is  what  the  old 
writers  mean  when  they  say  that  the  debtor  is  bound,  before  issue  is  joined 
to  give,  after  issue  is  joined  to  be  condemned,  after  condemnation  to  do  what 
the  judgment  ordains.    (G.  3,  180.) 

But  if  it  is  by  a  statutory  proceeding  that  an  action  is  brought  against  a 
person  by  the  formula  that  has  its  statement  of  claim  under  th^jus  civile, 
afterwards  no  action  can  be  brought  at  strict  law  on  the  same  matter,  and 
therefore  the  exceptio  is  superfluous.  But  if  the  action  is  for  a  thing,  or  is  in 
factum,  none  the  less  an  action  can  afterwards  be  brought,  and  therefore  the 
ejrceptio  is  needed  that  the  case  has  been  judged  or  brought  before  ^  judex, 
(G.  4,  107.) 

Hence  it  is  that  if  I  demand  a  debt  by  a  statutory  proceeding,  I  cannot 
afterwards  bring  an  action  for  that  very  right ;  for  the  statement  of  claim  that 
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the  thing  ought  to  be  given  me  is  useless,  because  after  issue  is  joined  it  no 
longer  ought  to  be  given  me.  It  is  not  so  if  I  bring  an  action  that  Ms 
within  a  magistrate's  power,  for  then  the  obligation  lasts  none  the  less,  and 
I  can  therefore  bring  an  action  afterwards  by  diat  very  right ;  but  I  ought  lo 
be  set  aside  by  the  exceptio  that  the  case  has  been  judged  (rei  judicatae)  or 
brought  before  a  judex  (rei  in  judicium  deductcte).  Which  proceedings  arc 
statutory,  and  which  fall  within  a  magistrate's  power,  we  will  tell  in  the  ncit 
book  of  our  Commentaries.    (G.  3,  i8i.) 

If  an  action  that  falls  within  a  magistrate's  power  is  carried  through, 
whether  it  is  for  a  thing,  or  against  a  person,  or  by  2^.  formula  framed  to  state 
a  fact,  or  by  one  that  has  its  statement  of  claim  framed  to  state  a  ri^t, 
afterwards  none  the  less  at  strict  law  an  action  on  the  same  matter  can  be 
brought.  An  exceptio^  therefore,  is  necessary,  that  the  case  has  been  judged 
or  brought  before  ^  judex,    (G.  4,  106.) 

2.  Judgment  is  to  be  given  with  reference  to  the  state  of 
facts  at  the  time  of  the  litis  contestatio.  Thus,  although  tisucapio 
ran  till  judgment,  virtually  it  was  stopped  at  the  Utis  contesiatio 
(p.  122). 

3.  Performance  by  defendant  of  demand  after  the  litis  ecm- 
testatio  did  not  always  entitle  him  to  absolution  from  the  judge. 
(G.4,114.) 

Thus  the  sale  of  a  slave  liable  for  a  delict  after  the  liiu 
contestation  even  to  the  plaintiff,  did  not  avoid  condenmatioa 
(D.  9,  4,  37.) 

4.  A  penal  or  other  action  that  cannot  be  brought  against 
the  heirs  of  a  wrong-doer,  after  the  litis  contestatio  lies  against 
the  heirs.  The  reason  seems  to  be  that,  inasmuch  a&  the 
original  claim  no  longer  exists,  but  has  been  given  up,  in  con- 
sideration of  a  promise  to  obey  the  judgment^  the  claim  is  really 
transformed  into  a  species  of  debt,  and  all  heirs  are  liable  for  the 
debts  of  their  predecessors.  (D.  44,  7,  58  ;  D.  46,  2,  29 ;  D.  50, 
17,  67.) 

In  like  manner,  a  popularis  actio,  after  the  Ktis  earUe^atia, 
becomes,  as  it  were,  a  private  claim  of  the  plaintiff;  and  if  he 
dies,  the  action  may  be  continued  by  his  heirs. 

IV.  Pleading  under  the  new  system. 

Although  the  formrila  was  superseded,  yet  the  language  and 
the  ideas  it  introduced  remained.  So  also  Justinian  continues 
to  speak  oi  exceptio,  although  equitable  pleas  do  not  require  to  be 
specially  pleaded.  In  the  older  system,  if  a  defendant  went 
before  the  Judex  without  an  exceptio  in  the  formula^  he  could 
not  plead  his  equitable  defence ;  but  now  all  actions  are  on  the 
footing  of  the  bonaefidei  actions,  in  which  no  defence  need  be 
pleaded  until  the  parties  are  before  the  judex.     An  exceptio 
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now  means  nothing  more  than  a  ground  of  defence  to  an 
action. 

In  like  manner,  if  a  debtor  takes  the  oath  tendered  him  by  his  creditor 
that  he  ought  to  give  nothing,  he  still  remains  bound.  But  since  it  is  unfair 
that  a  question  of  perjury  should  be  raised,  he  defends  himself  by  the 
exceptio  that  he  has  taken  the  oath.  In  actions  for  a  thing  exceptiones  are 
equally  necessary.  If,  for  instance,  the  possessor  takes  the  oath  tendered  by 
the  claimant  that  the  thing  is  his  own,  and  yet  none  the  less  the  claimant 
brings  a  vindicatio  for  the  same  thing,  an  exceptio  is  in  place  ;  for  although 
it  may  be  true,  as  he  alleges  in  his  statement  of  claim,  diat  the  thing  is  his, 
yet  it  is  unfair  that  the  possessor  should  be  condemned.  If,  again,  an  action 
of  either  kind  is  brought  against  you,  none  the  less  for  that  the  right  of 
action  lasts ;  and  therefore,  in  strict  law,  an  action  can  be  brought  against 
you  afterwards  for  the  same  thing.  But  you  ought  to  have  the  help  of  the 
exceptio  reijudicatae  (that  the  case  has  been  judged  already).    (J.  4,  13,  4-5.) 

Perpetual  and  peremptory  exceptiones  are  those  that  always  bar  the 
way  against  those  that  take  proceedings  and  put  an  end  to  what  is 
in  dispute.  Such  is  the  defence,  that  the  act  was  done  through  fear  or 
fraud ;  or,  again,  that  an  agreement  was  come  to  providing  that  the 
money  should  in  no  case  be  demanded.  Temporary  and  dilatory  excep^ 
Hones  are  those  that  for  a  time  do  harm,  and  grant  a  delay  for  a  time; 
as,  for  instance,  that  an  agreement  was  come  to  providing  that  no  action 
could  be  brought  within  a  fixed  time,  say  five  years.  For  at  the  end  of  the 
time  the  plaintiff  is  not  hindered  from  following  up  his  property.  Those, 
therefore,  that  when  they  wish  to  bring  an  action  within  the  time  find  an 
exceptio  thrown  in  their  way,  whether  based  on  agreement  or  some  other  like 
one,  ought  to  put  off  the  action,  and  to  bring  another  after  the  time  is  come ; 
indeed,  this  is  the  very  reason  why  these  exceptiones  are  called  dilatory.  But 
if  not,  and  if  they  brought  the  action  within  the  time,  and  had  it  barred  by 
the  exceptio^  then  in  old  times  they  could  not  obtain  anything  in  that  pro- 
ceeding because  of  the  exceptio,  and  could  bring  no  action  after  the  time  was 
come ;  because  they  rashly  brought  the  matter  to  judgment,  and  so  used  it 
up,  and  in  this  way  they  often  lost  their  case.  In  our  day,  however, 
we  do  not  wish  this  to  go  on  so  strictly,  and  resolve  that  he  that  dares  to* 
bring  a  suit  before  the  time  of  the  agreement  or  the  obligation  shall  be  sub- 
ject to  the  constitution  of  Zeno,  which  that  most  sacred  lawgiver  put  forth 
concerning  those  that  in  respect  of  time  demand  too  much.  If,  therefore, 
the  time  either  that  the  plaintiff  himself,  of  his  own  accord,  granted  as  a 
favour,  or  that  the  nature  of  the  action  involves  is  being  set  at  nought,  then 
they  that  have  suffered  such  a  wrong  are  to  have  twice  as  much  ;  and  after 
the  time  is  over,  they  are  not  to  take  up  a  lawsuit  unless  they  have  received 
all  the  expenses  of  the  one  before.  Thus  plaintiffs,  thoroughly  frightened  by 
such  a  penalty,  will  be  taught  to  observe  the  times  for  lawsuits.  (J.  4, 13, 
8-10.) 

V.  SetK)ff. 

Set-offs,  wl^en  brought  up,  often  make  a  man  obtain  less  than  is  due  to  him. 
For  on  the  ground  of  what  is  right  and  fciir,  accoimt  is  taken  of  what  he  in 
turn  ought  to  make  good  to  the  plaintiff  in  the  same  case;  and  for  the 
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remainder  the  defendant  may  be  condemned,  as  has  already  been  said. 
(J.  4,  6, 39.) 

In  proceedings  bo?uu  fidei  the  judge  is  allowed  unrestricted  power  to 
estimate  how  much  in  fairness  and  equity  ought  to  be  given  up  to  the 
plaintiff.  This  includes  the  power  of  taking  into  account  as  a  set-off  any- 
thing the  plaintiff  in  turn  ought  to  make  good,  and  of  condenming  the 
defendant  to  pay  only  the  balance.  Even  in  proceedings  at  strict  law,  under 
a  rescript  of  the  late  Emperor  Marcus,  if  the  exceptio  by  which  the  plaintiff 
was  met  was  fraud,  set-off  was  brought  in.  But  a  constitution  of  ours  has 
brought  in  more  widely  the  set-offs  that  rest  on  manifest  right,  and  has 
allowed  them  to  lessen  the  actions  at  strict  law,  whether  for  a  thing  or 
against  a  person,  or  of  any  other  sort  whatever,  with  the  exception  of  the 
action  of  deposit  alone.  That  an  action  of  deposit  should  be  met  by  a  claim 
for  set-off,  we  believed  sufficiently  undutiful ;  and  it  was  excepted  that  no  one 
might,  under  the  pretext  of  a  set-off,  be  fraudulently  hindered  from  recover- 
ing what  he  deposited.    (J.  4,  6,  3a) 

1.  No  Btim  can  be  sei-off  unless  it  is  due  by  the  plaintiff  {atUiir)  to  the  defeodaat 
{rewt),  (C.  4,  31,  9.)  But  a  surety  sued  for  the  debt  of  the  principal  .debtor  can 
set-off  any  sum  due  by  the  plaintiff  either  to  himself  or  to  the  principal  debtor. 
(D.  16,  2,  6.) 

2.  The  debt  must  be  such  as  would  support  an  action  or  an  equitable  ddenot 
(ftcoepeu)).     In  this  way  a  fiotum^M  oUigatio  may  be  set-off  (p.  382). 

3.  A  debt,  to  be  set-ofi^  must  be  actually  due.  A  sum  payable  at  a  future  day  by 
plaintiff  cannot  be  set-off  to  a  sum  payable  at  once  by  the  defendant.     (D.  I^  2,  7.) 

i.  No  debt  can  be  set-off  unless  it  is  either  undisputed  by  the  plaintiff,  or  suBoeptiUe 
of  easy  proof  {liquidum).  (D.  16,  2,  8.)  If  the  alleged  debt  is  difficult  to  prove,  there 
is  no  advantage  in  having  a  set-off;  it  would  be  just  as  easy  for  the  defender  to  brin^ 
a  cross  action. 

5.  A  debt,  to  be  set-ofl^  must  be  certain  and  detenninate.  Thus,  if  the  jdain^ 
owes  the  defendant  alternatively  a  sum  of  money  or  a  slave,  there  can  be  do  set-off 
until  the  choice  is  made,  and  it  appears  which  is  due.     (D.  16,  2,  22.) 

6.  The  debt  must  have  sdme  relation  to  the  amount  claimed  before  it  can  be  set-off. 
Thus  no  set-off  is  allowed  an  action  ex  commodato,  (C.  4,  23,  4.)  Generally  the 
question  to  be  sattled  in  allowing  or  refusing  a  set-off  was,  whether  it  was  more  000- 
venient  that  the  claim  should  be  referred  to  one  judge  and  one  txial^  or  that  the 
defendant  should  bring  a  cross  action  and  try  his  daim  separately. 

VI.  Variance. 

If  a  man,  when  he  brought  an  action,  embraced  too  much  in  his  statement 
of  claim — ^more,  that  is,  than  belonged  to  him — ^his  case  fell  to  the  ground; 
that  is,  he  lost  his  property,  and  did  not  readily  obtain  from  the  Praetor  a 
restoration  to  his  flill  rights.  If,  indeed,  he  was  under  twenty-five,  just  as  in 
other  cases,  after  inquiry,  aid  was  given  him  if  the  slip  was  due  to  his  youth ; 
so  in  this  case,  too,  aid  was  usually  given  him.  No  doubt,  if  a  case  of  mistake 
recognised  by  law  came  in  so  strong  that  even  men  of  the  firmest  character 
might  have  made  a  slip,  aid  was  given  him  although  over  twenty-five ;  as, 
for  instance,  when  a  man  demanded  a  legacy  entire,  and  thereafter  codicilU 
were  brought  forward,  by  which  either  a  part  of  the  legacy  was  taken  away 
or  legacies  were  given  to  certain  persons  besides,  that  made  the  plaintiff^ 
demand  exceed  the  three-fourths 'to  which,  according  to  the  lex  Faicidia^  the 
legacies  were  brought  down.    (J.  4,  6,  33.) 


Digiti 


ized  by  Google 


COSTS.  857 

All  this  was  once  in  use.  But  afterwards  a  statute  of  Zeno's  and  one  of 
ours  narrowed  such  use.  If  too  much  in  respect  of  time  is  demanded,  the 
constitution  of  IZeno  of  blessed  memory  {divinae  memoriae)  tells  what  ought 
to  be  resolved  on.  But  if  it  is  too  much  in  respect  of  amount  or  in  any  other 
way  that  is  demanded,  then  let  the  plaintiff  be  punished  by  being  condenmed 
to  pay  thrice  the  amount  at  stake,  as  we  said  above.    (J.  4,  6,  33  E.) 

If  the  plaintiff  embraces  too  little  in  his  statement  of  claim — ^less,  that  is, 
than  belonged  to  him  ;  if,  for  instance,  when  ten  aurei  were  due  him,  he 
claims  that  five  ought  to  be  given  him,  or  when  the  whole  farm  is  his, 
claims  half  as  his — he  runs  no  risk  in  his  action  ;  for  the  judge,  under  a  con- 
stitution by  Zeno  of  blessed  memory  none  the  less  condemns  the  opposite 
party  in  the  same  proceeding  to  pay  the  balance.    (J.  4,  6,  34.) 

If  one  states  in  his  claim  one  thing  instead  of  another,  it  is  held  that  he 
.  runs  no  risk.  In  the  same  proceeding,  when  the  truth  is  ascertained,  we 
allow  him  to  correct  his  mistake.  An  instance  is,  when  one  that  ought  to 
demand  the  slave  Stichus  demands  Eros,  or  when  one  declares  in  his  state- 
ment of  claim  that  something  ought  to  be  given  him  under  a  will,  and  it  is 
due  under  a  stipulation.    (J.  4,  6,  35.) 

(B.)  Costs. 

In  a  mature  system  of  law,  a  person  that  makes  an  unjust 
claim,  or  resists  a  just  claim,  is  regarded  as  suffering  a  distinct 
TVTong,  and  as  entitled  to  compensation,  the  measure  of  com- 
pensation being  well  described  by  the  term  "  costs."  The  best 
rule  on  this  subject  is,  that  while  success  affords  a  fair  presiunp- 
^  tion  of  rightness,  the  judge  should  be  allowed  to  make  such 
exceptions  as  justice  may  require. 

It  can  be  no  matter  of  surprise  to  any  one  that  follows  the 
growth  of  Roman  Laij^  that  the  early  law  contained  no  provision 
for  costs.  It  is  true  that  in  the  sacrameTitum  the  loser  forfeited 
his  stake,  but  not  to  the  winner ;  the  lost  stake  represents  the 
payment  of  the  fees  of  Court.  By  various  steps,  however,  the 
Komans  at  last  arrived  at  a  sound  system. 

1.  Penalties  attached  to  a  suit  improperly  defended. 

Now  me  must  note  that  to  hinder  men  from  lightly  going  on  to  a  lawsuit, 
various  penalties  for  those  that  rashly  maintained  lawsuits  were  established 
in  part  by  the  jus  civile,  whether  by  statute  or  custom,  in  part  by  the 
Praetor,  in  order  to  guard  men's  rights.  Against  a  party,  for  instance,  that 
denied  liability  in  certain  cases,  an  action  for  twice  the  amount  is  established ; 
as,  for  instance,  in  an  action  on  account  of  a  debt  due  by  judgment,  or  of 
money  paid  for  another,  or  of  injurious  wrong,  or  of  legacies  left  in  the 
form  per  damnalionem,    (G.  4,  171.) 

2.  Wager.     {Spormo.) 

In  certain  cases  one  is  allowed  to  make  a  judicial  wager  {sfionsio),  as  for 
a  determinate  sum  of  money  that  has  been  lent,  or  for  money  that  has  been 
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settled  on  {pecunia  constitutd) ;  in  the  former  case  for  a  third  of  the  sum, 
but  in  the  latter  for  a  hal£    (G.  4,  171.) 

To  them  mart  be  added  interdicta  (p.  827). 

3.  Oath  of  defendant. 

But  if  no  risk  is  imposed  on  the  defendant  either  of  a  judicial  wager  or  of 
an  action  for  twice  the  amount,  and  if  the  action  is  not  at  once,  even  from 
the  beginning,  for  more  than  the  amoimt  simply,  the  Praetor  allows  the 
plaintiff  to  exact  an  oath  that  the  defendant's  denial  is  not  in  order  to  trump 
up  a  case.  Hence,  since  heirs  and  those  that  are  held  to  be  in  the  position 
of  heirs  never  incur  an  obligation  for  twice  the  amoimt,  and  since  also 
against  women  and  pupilli  the  penalty  in  a  judicial  wager  is  not  usually 
enforced,  the  Praetor  orders  them  only  to  take  the  oath.    (G.  4,  172.) 

In  some  cases  from  the  very  beginning  the  action  is  for  more  than  the 
amount  simply  ;  in  the  case  of  furtum  manifestum^  for  instance,  it  is  for 
fourfold ;  of  furtum  nee  manifestum,  for  twofold  ;  oi furtum  conceptum  and 
oblaium,  for  threefold.  In  these  cases,  and  in  certain  cases  besides,  whether 
one  denies  or  confesses  liability,  the  action  is  for  more  than  the  amount 
simply.    (G.  4,  173.) 

4.  Changes  by  Justinian. 

Now  we  must  note  that  the  upholders  of  our  laws  have  taken  great  care 
to  keep  men  from  lightly  going  into  law-suits,  and  we  have  the  same  anxiety. 
This  can  be  done  chiefly  by  restrainii^g  the  rashness  both  of  plaintifis  and  of 
defendants,  sometimes  by  a  money  penalty,  sometimes  by  the  awe  of  an  oath, 
sometimes  by  the  fear  of  infamy.    (J.  4,  16,  pr.) 

An  oath,  for  instance,  under  a  constitution  of  ours,  is  tendered  to  aU  thai 
are  sued.  The  defendant,  indeed,  cannot  make  use  of  his  allegations  with- 
out first  swearing  that  it  is  in  the  belief  that  he  has  a  good  defence  that  he 
comes  to  deny  what  is  charged.  Against  those  that  deny  liability  in  some 
cases  an  action  for  twice  the  amount  is  established,  as  when  an  action  b 
brought  on  account  of  wrongful  damage,  or  of  legacies  left  to  places  worthy 
of  veneration.  Sometimes,  again,  even  from  the  very  beginning,  the  actioD 
is  for  more  than  the  amount  simply,  as  in  the  case  oi furtum  manifestum  for 
fourfold,  of  nee  manifestum  for  twofold.  In  these  cases,  and  in  certain  cases 
besides,  whether  one  denies  or  confesses  liability,  the^action  is  for  more  than 
the  amount  simply.    (J.  4,  16,  i.) 

Justinian  enacted  in  AJ).  530  that  in  all  causes,  whether 
decided  in  the  presence  of  both  or  in  the  absence  of  one  of 
the  parties,  the  judges  should  condemn  the  defeated  litigant  to 
pay  costs  to  the  victor,  estimated  on  oath  by  the  victor  accord- 
ing to  the  usual  allowance ;  and  if  the  judges  neglected  to  do 
so,  they  could  be  compelled  to  pay  the  costs  themselvea.  (C. 
3,  1, 13,  6.) 

U.  Penalties  attached  to  the  improper  bringing  of  a  suit. 
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Plaintif!s  are  restrained  from  trumping  up  charges  (calumnia)  sometimes 
by  the  j>roceeding  so  called,  sometimes  by  that  called  contrarium,  sometimes 
by  an  oath,  sometimes  by  demanding  a  stipulation  in  turn.    (G.  4,  174.) 

1.  The  proceeding  called  calumniae  (for  trumping  up  a  charge)  is  in  place 
against  any  action.  It  is  brought  for  a  tenth  of  the  amount  in  question,  or 
against  interdicts  for  one-fourth.    (G.  4,  175.) 

2.  The  proceeding  called  contrarium  (opposition)  is  established  in  certain 
fixed  cases.  It  may  be  brought,  for  instance,  to  meet  ^  (uHo  injuriarumj 
or  if  an  action  is  brought  against  a  woman  on  the  ground,  as  alleged,  that 
when  sent  into  possession  on  behalf  of  her  unborn  child  she  fraudulently 
transferred  possession  to  another  ;  or  again,  if  one  brings  an  action  on  the 
ground,  as  alleged,  that  when  sent  into  possession  by  the  Praetor  he  has  been 
refused  admission  by  some  one  else.  Against  an  ctctio  injuriarum  it  is  given 
for  a  tenth  ;  against  the  other  two  for  a  fifth.    (G.  4,  177.) 

This  is  a  severer  mode  of  restraint  than  the  proceeding  called  calumniae. 
In  that  no  one  is  condemned  to  pay  a  tenth  unless  when  he  knew  that 
his  action  was  not  righteous,  but  began  it  to  harass  an  adversary,  and 
in  hope  of  a  victory  rather  from  mistake  or  unfairness  on  the  judge's  part 
than  from  the  truth  of  his  case ;  for  calumnia  lies  in  a  man's  intention, 
as  theft  does.  But  in  the  proceeding  called  contrarium  the  plaintiff  is  con- 
demned in  any  event  if  he  has  not  maintained  his  case,  although  there  was 
some  opinion  that  led  him  on  to  believe  he  was  right  in  bringing  the  action. 
(G.  4,  178.) 

3.  The  penalty  of  a  stipulation  in  turn  {resHpulatio)  is  usually  enforced 
in  certain  cases,  and  as  in  the  proceeding  called  contrarium  the  plaintiff  is 
condemned  in  any  event  if  he  has  not  maintained  his  case,  and  no  inquiry 
is  made  whether  he  knew  that  he  was  not  right  in  bringing  the  action.  For 
by  the  penalty  of  a  stipulation  in  turn  the  plaintiff  is  condemned  in  any 
event.    (G.  4,  170.) 

It  is  free  to  him  against  whom  the  action  is  brought  to  meet  it  either  by 
the  proceeding  called  calumniae^  or  by  exacting  an  oath  that  the  action  is 
not  a  trumped-up  one  (calumniae  causa),    (G.  4, 176.) 

In  every  case,  then,  in  which  an  action  can  be  brought  by  the  proceeding 
called  contrarium,  the  proceeding  called  calumniae  also  is  in  place.  But  by 
one  proceeding  or  the  other  alone  is  one  allowed  to  bring  an  action.  On 
this  principle,  if  the  oath  that  the  charge  is  trumped  up  is  exacted,  then  as 
the  proceeding  called  calumniae  is  not  granted,  so  that  called  contrarium 
ought  not  to  be  granted  either.    (G.  4,  179.) 

Sometimes  if  a  demand  is  made  of  a  plaintiff  with  the  penalty  of  a  stip- 
ulation in  turn,  then  neither  is  he  met  by  the  proceeding  called  calumniae^ 
nor  is  he  brought  under  the  awe  of  an  oath.  As  for  the  proceeding  called 
contrarium,  it  is  plain  that  in  these  cases  it  is  not  in  place.    (G.  4,  181.) 

4.  Changes  by  Justinian. 

The  plaintiff  also  is  restrained  from  trumping  up  a  charge,  for  he  even,  under 
a  constitution  of  ours,  is  compelled  to  take  an  oath  that  he  is  not.  On  both 
sides  also  the  advocates  come  under  an  oath — a  point  embraced  in  another 
constitution  of  ours.  All  this  was  brought  in  on  account  of  the  old  action 
called  calumniae,  now  fallen  into  disuse,  because  it  fined  the  plaintiff  one- 
tenth  of  the  amount  in  dispute,  a  thing  we  nowhere  find  done.     But  instead 
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of  this  there  have  been  brought  in  the  oath  aforesaid,  and  the  rule  by  wiaA 
a  man  that  shamelessly  will  go  to  law  is  forced  to  pay  all  damages  and  costs 
of  the  suit  to  the  opposite  party.    (J.  4,  16,  i.) 

In  some  proceedings  the  persons  condemned  are  branded  with  ignominr 
— in  the  case  of  theft,  for  instance,  of  robbery,  or  of  injuria  and  fraud  [fiibid^ ; 
tuteloy  mandate,  deposit  if  the  actions  are  direct  not  cross  actions ;  and 
again,  in  the  case  of  partnership,  which  is  a  direct  action  on  both  sides,  asi 
in  that  proceeding,  therefore,  any  one  of  the  partners,  if  condemned,  is  branded 
with  ignominy  {infamia).  But  in  cases  of  theft,  robbery,  injuria^  or  fraod, 
not  only  those  actually  condemned  are  branded  with  ignominy,  but  those 
also  that  come  to  a  compromise.  [So  it  is  written  in  the  Praetor's  edictl  aad 
rightly ;  for  it  makes  the  greatest  difference  whether  one  comes  under  an 
obligation  because  of  an  offence  or  because  of  a  contract  [In  that  part  of 
the  edict,  further,  it  is  expressly  provided  that  a  man  sued  in  the  proceedkig 
called  contrariunty  or  again  a  man  that  has  come  in  on  behalf  of  a  debtor, 
a  tutor  for  instance,  or  a  cognitor^  is  not  to  labour  under  ignominy.  A  maa, 
therefore,  that  is  sued  as  a  surety  is  not ;  for  he  is  condemned  on  behalf  of 
another.]    G-  4>  *7>  2  ;  G-  4>  182.) 

(0.)  Places  and  Times  op  Judicial  Proceedings. 

In  Rome  the  magistrates  sat  in  the  Forum  or  ChmUiunt,  on 
their  curule  chairs,  the  lower  magistrates  in  lower  seats  (wi- 
seUia).  In  the  provinces,  the  president  imitated  the  form  at  Rome, 
and  sat  in  his  court  on  a  curule  chair.  Later  on,  the  courts 
came  to  be  held  in  the  Basilicas,  which  afterwards  formed  ibid 
model  of  many  Christian  churches.  (Paul,  Sent.  4,  6,  2.)  OauaeB 
also  were  heard  in  closed  buildings,  called  aecretaria  or  auditoriiL 
The  proceedings  were,  however,  conducted  with  open  doore 
(C.  Th.  1,  16,  9) ;  and  the  practice  of  setting  up  a  screen  before 
the  judge  was  severely  reprobated  in  a  constitution  of  Con- 
stantine.    (C.  Th.  1,  16,  7,) 

Anciently,  the  calendar  was  in  the  hands  of  the  pontifib  and 
patricians,  and  great  mystery  surrounded  the  determination  of 
the  days  on  which  it  was  lawfiil  for  the  magistrates  to  sit ;  and  it 
Was  a  tinming-point  in  the  development  of  Roman  Law,  when 
(about  B.O.  304)  Cn.  Flavins,  a  clerk  of  Appius  Claudius  Caecos, 
wrote  out  a  calendar,  and  published  the  forms  of  legal  pro- 
cedure. Days  on  which  it  was  lawful  for  the  Praetor  to 
exercise  his  general  powers  were  called  foBti.  Days  on 
which  he  could  not  pronounce  any  of  the  words,  "  Do,  DieOj 
Addico"  were  called  nefasti.  There  were  40  dies  fasti  and  60 
dies  nefoBti  in  the  year.  The  other  portion  of  the  year  wm 
partially  open  to  legal  proceedings.  On  dies  comUiales — thit 
is,  days  when  the  people  could  meet  for  legislative  purposes  (ff 
elections — ^the  Praetor  could  act  if  the  popular  assembly  was 
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lot  sitting.  Of  these  days  there  were  190.  On  certain  other 
lays — endotercisi  or  intercisi — ^it  was  an  impiety  to  perform  any 
if  the  ceremonies  of  the  legis  actiones  before  the  Rex  iacrificulus 
3ame  down  in  the  morning  to  sacrifice  a  victim,  and  in  the 
avening  of  the  same  day ;  but  the  intermediate  period  might 
be  devoted  to  legal  business. 

The  proceedings  before  judices  were  not  affected  by  the  diet 
nefasti.  The  jtuiea  did  not  represent  the  Roman  people — he 
was  simply  a  private  citizen  appointed  by  authority  to  pro- 
[lounce  a  decision  in  a  private  quarrel ;  and  it  was  not  necessary 
that  he  should  be  fettered  by  the  rules  that  limited  or  hampered 
the  transaction  of  State  affairs.  Here,  again,  is  an  indication 
of  the  broad  difference  between  jus  and  judicium,  between  the 
interposition  of  the  State  and  the  conduct  of  merely  private 
affairs.  The  judex  might  sit  on  dies  nefasti^  but  he  abstained 
from  sitting  on  holidays  (feriae).  These  were  of  two  kinds — 
occasional  and  periodical.  Occasional  holidays  (repentinaeferiae) 
were  fixed  by  the  magistrates  on  accoxmt  of  some  occasion  of 
public  rejoicing  or  sorrow.  In  later  times  these  days  were  called 
imperiales.  (C.  3,  12,  4.)  Periodical  (solemnes)  holidays  varied 
at  different  times.  The  last  day  of  December  and  the  3d  of 
January  were  public  holidays.  (D.  2,  12,  6;  D.  50,  16,  233,  1.) 
The  time  of  sowing  and  harvest  also  was  kept  fi:ee  fi-om 
litigation  in  periods  vaiying  according  to  the  custom  of  the 
province.     (D.  2,  12,  4.) 

The  distinction  between  the  times  lawful  for  the  acts  of  the 
magistrate  and  the  trial  of  causes  before  judices  existed  down 
to  Marcus  Aurelius.  He  allowed  230  days  to  litigation,  whether 
before  a  praetor  or  judex,  hence  called  dies  juridici  or  dies 
judiciarii.  The  rest  of  the  year  was  open  to  litigation  with  the 
consent  of  the  parties.  (D.  2,  12, 1, 1 ;  D.  2, 12,  6.)  A  constitu- 
tion, of  date  A.D.  389,  by  Valentinian,  Theodosius,  and  Arcadius, 
begins  by  stating  that  all  the  year  is  dies  juridici,  but  a  vacation 
of  two  months  was  allowed  for  harvest ;  also  every  Sunday,  the 
usual  hoUdays  in  January,  the  anniversary  of  the  origin  of  Rome 
and  Constantinople,  a  fortnight  at  Easter,  the  anniversary  of 
the  birth  of  Christ,  and  the  Epiphany,  were  kept  free  from  legal 
business.  (C.  3,.  12,  7.)  In  A.D.  392  Easter  was  made  a  general 
holiday.     (C.  3,  12,8.) 

(D.)  Procurators  and  Advocates. 
We  have  seen  that  no  agent  could  be  admitted  in  the  solemn 
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formalities  of  the  legis  actio,  in  accordance  with  the  general  rok 
that  no  one  could  take  anything  by  a  solemn  formality  except 
the  person  that  performed  it. 

We  must  note  now  that  any  one  can  bring  an  action,  either  in  his  own 
name  or  in  another's, — as,  for  instance,  as  procurator,  ^tor,  or  curator,  ij. 
4,  lo,  pr. ;  G.  4,  82.) 

How  tutoresy  again,  and  curators  are  appointed,  we  have  told  in  the  first 
book  of  our  Conmientaries.    (J.  4,  10,  2  ;  G.  4,  85.) 

Inconvenience  very  far  from  trifling  was  caused  by  the  fact  that  k 
another's  name  no  one  could  lawfully  bring  or  meet  {ercipere)  an  actioe. 
Men  began,  therefore,  to  go  to  law  by  means  of  procurators.  For  disease, 
and  age,  and  necessary  journeys,  and  many  other  causes  as  well,  (^ 
hinder  men  from  being  able  to  follow  out  their  own  afi^urs  themsehres. 
(J.  4,  10,  pr.) 

Gains  explains  to  ns  in  what  manner  agents  were  introduced 
through  the  procedure  hy  formulae. 

A  man  that  brings  an  action  in  another's  name,  frames  his  statement  0^ 
claim  in  the  principal's  name,  but  changes  this  into  his  own  in  the  condeo- 
nation.  If,  for  example,  Lucius  Titius  brings  an  action  for  Publius  MaeriE, 
\i\^  formula  is  framed  as  follows  : — "  If  it  appears  that  Numerius  Negidni5 
ought  to  gfive  10,000  sestertii  to  Publius  Maevius,y«^jr,  condenm  Numencs 
Negidius  to  give  10,000  sestertii  to  Lucius  Titius.  If  it  does  not  so  appeir. 
acquit  him."  *  If,  again,  the  action  is  for  a  thing,  his  statement  of  daim  is 
that  "  the  thing  belongs  to  Publius  Maevius  ex  jure  QmriHum^  and  diis  be 
changes  in  the  condenmation  into  his  own  name.    (G.  4,  86.) 

On  the  opposite  party's  side,  if  any  one  comes  in  against  whom  the  actkt 
is  set  on  foot,  th^  statement  of  claim  is  that  the  principal  ought  to  giv«,  ta 
in  the  condemnation  this  is  changed  into  the  name  of  the  person  that  has 
accepted  the  proceedings.  But  if  the  action  is  for  a  thing,  the  pereoa 
against  whom  the  action  is  brought  does  not  appear  in  the  statement  r: 
claim,  whether  it  is  in  his  own  name  or  in  another's  that  he  comes  into  tb 
proceedings  ;  for  the  statement  of  claim  is  simply  this,  that  the  thing  b  tb; 
plaintiff's.    (G.  4,  87.) 

Difference  between  Cognitor  and  Procurator. 

A  cognitor  is  brought  in  as  a  substitute  in  an  action  by  using  certain  fiiri 
words  in  presence  of  the  opposite  party.  The  plaintiff  appoints  the  cognittr 
in  this  way: — "  Whereas  I  am  demanding  a  form  "  (say)  "  from  you,  for  li* 
matter  I  appoint  you  Lucius  Titius  as  cognitorP  The  defendant,  again, 
speaks  thus, — "  Since  you  are  demanding  a  farm  from  me,  for  that  matter  I 
appoint  Publius  Maevius  cognitor^  It  may  be  done  by  the  plaintiff  speak- 
ing thus, — "  Whereas  I  wish  to  bring  an  action  against  you,  for  that  matter 
I  appoint  a  cognitor^  and  by  the  opposite  party  speaking  thus, — "  Since  you 
wish  to  bring  an  action  against  me  for  that  affair,  I  appoint  a  cogmtorT  It 

>  Siparet  Numerium  Negidium  PuUio  McLevio  sesUrtium  X  miUa  dart  oportertfjwia^ 
Mmerium  Negidium  Lucio  Tiiio  settertittm  X  milia  condcmna.     Si  ncn  pmrelt  mttdm 
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makes  no  difference  whether  the  cognitor  is  appointed  in  his 
his  absence ;  but  if  appointed  in  his  absence,  he  will  be  cogz 
knows  of  his  appointment  and  undertakes  the  duty.  (G.  4,  8; 
There  are  no  fixed  words  by  which  a  proouator  is  brough 
room  of  another.  By  a  mandate  alone  he  may  be  appoi 
without  either  the  presence  or  the  knowledge  of  the  opposil 
there  are  some  that  think  a  man  must  be  held  to  be  a  pro 
though  no  mandate  has  been  given  him,  he  comes  to  the  bu 
fciith,  and  gives  security  that  the  principal  will  ratify 
Although,  therefore,  he  does  not  produce  his  mandate,  a 
admitted ;  because  often  a  mandate  at  the  beginning  of  an  a 
the  dark,  and  afterwards  is  displayed  before  the  judge.    (G.  ^ 

When  an  agent  must  give  Bpcurity. 

1.  In  Actions  in  rem. 
(1.)  For  Plaintiffi 

Let  us  see  now  what  are  the  cases  in  which  the  man  ag 
action  is  brought,  or  the  man  that  brings  it,  is  forced  tc 
(G.  4,  88.) 

As  to  securities,  one  way  was  adopted  by  antiquity,  an 
embraced  in  practice  by  recent  times.    (J.  4, 1 1,  pr.) 

The  man  that  brought  an  action  for  a  thing,  if  he  made 
his  own  name,  was  not  forced  to  give  security.    (J.  4,  1 1,  pr. 

Even  if  the  action  is  brought  by  a  cogniior,  no  security  is 
from  him  or  from  his  principal,  because  there  is  a  fixed  z 
words  by  which  a  cognitor  is  brought  in  as  a  substitute 
principal,  and  he  is  therefore  deservedly  regarded  as  a  princ 

But  if  a  procurator  brought  an  action  for  a  thing,  he  was 
security  that  the  principal  would  ratify  what  he  did,  becai 
danger  of  the  principal  taking  proceedings  a  second  time  in  t 
[This  danger  did  not  come  in  if  the  action  was  brought  by  a  co^ 
for  any  matter  in  which  a  man  has  brought  an  action  by  a 
no  further  right  to  bring  an  action,  any  more  than  if  he  had 
himself]    (J.  4,  1 1,  pr-;  G.  4,  98.) 

Tutores  and  curators  were  by  the  words  of  the  edict 
security,  the  same  as  procurators.  But  sometimes  when  t 
action  they  were  let  off  giving  security.    (J.  4,  1 1,  pr.) 

(2.)  For  Defendant. 

If,  therefore,  in  early  times  the  action  was  for  a  thing,  th 
forced  to  give  security  [for  it  seemed  fair  that  as  he  was  alio' 
thing  to  which  his  right  was  doubtful,  he  should  guarantee  b 
if  he  were  beaten,  and  did  not  give  up  the  thing,  or  the  valu< 


'  Quod  tgoatit  verbi  gratia  fundum  peio,  in  earn  rem  Lucitim  Tiii 
do  :  adversarius  ita :  qvLondoq^  tuame  fundum  petis,  in  earn  rem 
eognitorem  do.  Potest,  at  actor  ita  dioat ;  qvod  ego  tecum  agert 
cogniiorem  do;  adverBarius  ita :  quandoque  tu  meeum  agert  vis,  1 
tor  em  do. 
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action,  the  plaintiff  might  have  the  power  to  bring  an  action  against  either 
him  or  his  sureties].  This  security  was  called  judicahtm  solvi  (that  what 
is  adjudged  will  be  paid).  How  it  came  to  be  so  called  may  easily  be  mider- 
stood ;  for  one  stipulated  that  what  was  adjudged  should  be  paid  him. 
Much  more  was  a  man,  if  suetl  in  an  action  for  a  thing,  comp^ed  to  give 
security  if  he  accepted  proceedings  on  behalf  of  another.  Q.  4,  ii,  pr.;  G. 
4,  89^.) 

2.  Actions  in  personam. 
(1.)  For  Plaintiff: 

All  this  was  so  if  the  action  was  for  a  thing.  If^  however,  it  was  against 
a  person  [and  we  ask  when  security  ought  to  be  given],  on  the  plaintiff's 
side  all  observances  were  exactly  those  we  have  spleen  of  in  an  action  tor  a 
thing.    0-  4,  n,  I ;  G.  4,  100.) 

(2.)  For  Defendant 

On  an  these  points  the  practice  observed  in  our  day  is  difierent.  When 
a  man  is  sued  in  an  action,  either  for  a  thing  or  in  his  own  name  personally, 
he  is  not  compelled  to  give  any  security  for  the  amount  at  issue,  bat  only 
for  his  own  person,  that  he  will  remain  in  the  power  of  the  Court  up  to  the 
end  of  the  suit  Sometimes  this  is  committed  to  his  promise  on  oath ;  diis 
they  call  guarantee  by  oath  {JurcUoria  cautio).  Sometimes  he  is  forced  to 
give  his  bare  promise  or  security  according  to  his  quality  and  standing. 

a- 4,  11,2.) 

On  the  defendant's  side,  if  any  one  came  in  on  behalf  of  another,  he  nrast 
in  any  case  g^ve  security ;  because  no  one  is  believed  to  be  a  fit  defender  in 
another's  case  without  giving  security.  [If,  indeed,  the  action  is  against  a 
cognitory  the  principal  is  ordered  to  give  security ;  but  if  against  a  procu- 
rator, then  the  procurator  himself.  The  rule  of  law  is  the  same  with  regard 
to  the  tutor  and  the  curator.]    (J.  4,  11,  i ;  G.  4,  loi.) 

But  if  it  was  in  his  own  name  that  any  one  accepted  proceedu^s  in  an 
action  against  a  person,  he  was  not  forced  to  give  security  that  in^iat  was 
adjudged  should  be  paid  {judicaium  soM),  [In  certain  cases  this  is 
usually  given ;  these  the  Praetor  himself  points  out  The  reason  lor 
giving  such  securities  is  twofold ;  it  is  given  either  because  oi  the  kind  of 
action,  or  because  of  the  person  since  he  is  suspected.  It  is  because  of 
the  kind  of  action  in  an  action  for  what  is  adjudged  or  paid  on  on^ 
behalf,  or  in  an  action  involving  a  woman's  character.  It  is  because  of  the 
person,  when  the  action  is  against  a  man  that  has  £sdled,  or  whose  goods 
have  been  taken  possession  of,  or  posted  for  sale  by  his  creditors,  or  if 
the  action  is  against  an  heir  the  Praetor  thinks  an  objea  of  su^idon.] 
(J.  4,11,1;  G.4,102.) 

Agents  under  the  Extraordinary  Prooedure. 

A  procurator  may  be  appointed  without  any  set  form  of  words,  and 
though  the  Opposite  party  is  not  present,  and  more  than  that,  often  without 
his  knowledge.  Any  one,  indeed,  to  whom  you  entrust  your  case  to  manage 
or  defend,  is  understood  to  be  your  procurator.    (J.  4, 10^  i.) 
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Agency  passed  through  three  periods ;  in  the  first,  no  agent 
was  allowed,  except  in  two  or  three  cases;  in  the  second,  an  agent 
conld  be  substituted  in  Court  by  certain  solemn  words  (cojrnitore*); 
and  lastly,  without  any  formality  by  an  ordinary  mandate 
{procuratores).  These  last  alone  remain  under  Justinian,  and  , 
after  the  introduction  of  the  Extraordinary  Procedure. 

Rights  and  Duties. 

A.  Between  the  Agent  and  the  other  Litigant. 
I.  Duties  of  Procurator  of  PlaintifiF. 

1.  No  person  can  sue  for  another  without  showing  that  he  is 
authorised  to  sue. 

All  this  appears  more  openly  and  most  perfectly  in  the  daily  practice  of 
the  Courts  in  the  lessons  to  be  learned  from  actual  cases.  This  procedure, 
we  resolve,  shall  hold  not  only  in  this  royal  city,  but  also  in  all  our  provinces, 
even  although  from  want  of  skill  the  forms  now  followed  may  perhaps  be 
different  For  it  is  necessary  that  all  the  provinces  should  follow  the  head 
of  all  our  States,  that  is,  this  royal  city,  and  the  rules  it  observes.  (J.  4,  11, 
6-7.) 

Exceptions. — Certain  persons  can  sue  on  behalf  of  others 
"without  showing  any  express  authority,  as  a  husband  for  a 
wife  (C.  2,  13,  21),  a  son  for  a  father  (C.  2,  13,  12) ;  so  parents 
for  children,  brother  for  brother,  patrons  for  freedmen,  and 
relations  by  marriage  for  one  another  {affi.nes).  (D.  3,  3,  35,  pr.) 
But  such  persons  cannot  sue  against  the  wishes  of  the  principal, 
even  by  offering  security  de  rato.     (D.  3,  3,  40,  4.) 

2.  An  agent  must  give  security  (satisdatio  de  rato)  that  the 
principal  will  endorse  his  action,  unless  under  certain  circum- 
stances. 

But  if  it  is  through  a  procurator  that  a  suit  is  either  brought  in  or  taken  up 
in  the  character  of  plaintiff,  unless  a  mandate  is  entered  in  the  Court  records, 
or  the  principal  in  the  suit  in  person  confirms  in  Court  his  character  of  pro- 
curator, the  procurator  is  compelled  to  give  security  that  the  principal  will 
confirm  what  he  does.  The  same  practice  is  to  be  observed  if  it  is  a  tutor 
or  curator  or  other  such  person  that  has  undertaken  the  guidance  of  others' 
affiurs,  that  is  bringing  an  action  against  any  through  a  third  person.  (J. 
4,11,3-) 

3.  The  duty  expressed  by  the  word  defendere  is  to  do  that 
which  the  principal  himself,  if  suing  in  his  own  person,  woidd 
do.  Having  once  assumed  the  position  of  agent,  one  must  go 
on  unless  released  or  removed  by  the  authority  of  the  judge. 
(D.  3,  3,  35,  3.)  Thus  he  ought  to  make  answers  to  inter- 
rogatories issued  on  the  part  of  the  defendant.    (D.  3, 3, 39,  pr.) 
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n.  Duties  of  Procurator  of  Defendant. 

1.  Any  one  can  act  as  agent  for  a  defendant  without  expresg 
authority.  (C.  2,  13,  12.)  If  not  authorised,  he  must  give 
security. 

But  when  a  man  is  sued,  if  indeed  he  is  ready  on  the  spot  to  appoint 
a  procurator,  he  can  either  come  himself  into  Court  and  confirm  his 
procurator  in  that  character  by  giving  security  in  the  set  form  of  stip- 
ulation that  what  is  adjudged  shall  be  paid  {judicaium  solin);  or  he 
may  stay  out  of  Court  and  put  out  a  security  by  which  he  becomes 
surety  for  his  own  procurator,  for  all  the  clauses  in  the  security  that 
what  is  adjudged  shall  be  paid.  Herein  he  is  compelled  to  agree  to 
a  mortgage  of  his  property,  whether  he  promises  in  Court  or  gives 
security  outside  it,  so  as  to  bind  both  himself  and  his  heirs.  Another 
guarantee  or  security,  moreover,  must  be  put  out  for  himself  personally, 
that  at  the  time  sentence  is  pronounced  he  will  be  found  in  Court,  or  that 
if  he  does  not  come  his  surety  will  give  all  that  is  contained  in  the  condem- 
nation, unless  there  is  an  appeal.  But  if  the  defendant  from  any  reascm 
whatever  is  not  present,  and  some  one  else  is  willing  to  undertake  the 
defence,  no  difference  between  actions  for  a  thing  and  against  a  person  is 
to  be  introduced,  and  he  can  do  so  if  only  he  furnishes  security  for  the 
amount  at  issue,  that  what  is  adjudged  shall  be  paid.  No  one,  indeed, 
according  to  the  old  rule,  as  has  already  been  said,  is  understood  to  be  a  fit 
defender  in  another's  case,  unless  he  gfives  security.    (J.  4,  11,  4-5.) 

The  stipulation  yi/dt<5a<Mm  9olv%  must  be  given  at  the  beginning 
of  the  suit  (C.  2,  57, 1),  and  included  three  clauses,  de  rejudicata^  dt 
re  de/eiidenda,  de  dolo  malo.  (D.  46,  7,  6.)  The  first  clause  provides 
that  the  agent  shall  pay  whatever  sum  is  adjudged,  the  agent 
being  entitled  to  the  same  indulgences  as  the  principal  debtor. 
(D.  46,  7,  1 ;  D.  3,  3,  51,  1.)  The  second  clause,  de  re  defendenda, 
provides  that  the  agent  shall  take  all  proper  steps  for  the 
conduct  of  the  action  {recte  defendi).  (D.  5,  1,  63.)  By  this 
clause  the  agent  boxmd  himself  to  proceed  with  the  cause 
even  if  the  defendant  could  not  be  summoned  (as  a  consul 
D.  46,  7,  12),  or  became  insane  (D.  46,  7,  38)  or  insolvent 
(D.  3,  3,  76.)  Under  the  third  clause,  the  agent  bound  himsdf 
to  refrain  from  malicious  injury  to  the  subject-matter  of  the 
dispute.     (D.  46,  7,  19,  1.) 

2.  The  agent  must  take  all  proper  steps  to  conduct  the  suit 
If  the  agent  himself  gave  security,  he  could  not  be  compelled 

to  carry  on  the  litigation  to  judgment ;  he  could  stop  when  he 
pleased,  and  leave  the  case  undefended ;  but  he  lost  the  sum 
promised,  and  his  sureties  could  be  sued  for  it,  if  the  plaintiff 
had  required  sureties.  (D.  3,  3,  45  ;  D.  3,  3,  44.)  If^  however, 
not  the  agent  but  the  principal  defendant  gave  security,  the 
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Praetor  compelled  the  agent  to  act.  (D.  3,  3,  8,  3.)  But  even 
in  this  case  the  agent  was  allowed  to  withdraw  if  there  was 
anjr  adequate  excuse.  (D.  3,.  3,  6;  D.  3,  3,  14;  D.  3,  3,  5.) 
Even,  however,  with  the  best  excuse,  an  agent  was  com- 
pelled to  go  on  if  his  refusal  would  expose  the  plaintiff  to 
injury.  (D.  3,  3,  12.)  Such  questions,  however,  were  in  a 
peculiar  degi*ee  questions  for  the  discretion  of  the  Praetor, 
according  to  the  circumstances  of  the  case.  (D.  3,  3,  13 ; 
D.  50,  17,  85,  2.) 

B.  Between  a  Litigant  and  his  Agent. 

The  relation  between  a  litigant  and  his  agent  was  governed 
by  the  rules  of  mandate.  The  agent  was  appointed  to  conduct 
the  proceedings  up  to  judgment  (in  litem) ;  to  that  he  was 
limited,  and  could  not,  therefore,  give  a  discharge.  Hence,  if  a 
defendant  offered  to  pay  the  money  due  before  the  litis  contes- 
tatioy  the  judge  ordered  the  money  to  be  deposited  in  a  temple ; 
and  if  the  case  were  carried  further,  he  acquitted  the  defendant. 
(D.  3,  3,  7,  3.)  Again,  if  the  agent  did  not  properly  fulfil  his 
mandate,  he  had  no  claim  to  compensation  for  his  outlay, 
according  to  the  general  rule  governing  mandate.  (D,  3,  3, 
43,4;  C.  2,  13,  5.) 

Investitive  Facts. — The  investitive  fact  was  either  mandate, 
or  such  facts  as  would  constitute  the  agent  a  negotiorum  gestor. 
One  party  cannot  have  more  than  one  agent,  the  appointment 
of  a  second  operating  as  a  recall  of  the  first  (D.  3,  3,  31,  2) ; 
parties  conjoined  in  a  suit,  having  separate  interests,  could 
employ  separate  agents.     (D.  3,  3,  42,  6 ;  D.  3,  31,  1.) 

Certain  persons  were  not  allowed  to  act  as  procurators. 

There  are  further  dilatory  exceptiones  arising  from  the  status  of  the 
person,  such  as  those  taken  to  a  procurator ;  as  when  one  wishes  to  carry 
on  an  action  through  the  agency  of  a  soldier  or  a  woman.  Soldiers  are  not 
allowed  to  take  proceedings  as  procurators,  not  even  for  a  father  or  a  mother 
or  a  wife ;  no,  not  even  under  a  sacred  rescript.  Their  own  matters  they 
may  look  after  without  any  offence  against  discipline.  But  the  exceptiones 
that  in  old  times  were  arrayed  against  procurators  because  of  the  infamy 
either  of  the  principal  that  appointed  them,  or  of  the  procurator  himself,  are, 
as  we  have  clearly  seen,  not  at  all  common  in  trials.  We  have,  therefore 
enacted  that  they  shall  entirely  cease,  lest  disputes  as  to  them  should  spin 
out  the  discussion  of  the  actual  matter  at  stake.    (J.  4,  13,  11.) 

The  defence  of  another  was  considered  a  duty  fit  only  for  men.  (C.  2,  18,  18.) 
Thus  a  woman  could  not  act  as  agent  for  her  husband  even  in  his  absence  ;  a  woman 
could  sue  only  when  her  own  interest  was  concerned.  (C.  2, 13,  4  ;  Paul,  Sent.  1,  2, 1.) 
But  daughters  were  allowed  to  act  for  their  parents,  if  they  were  ill  or  aged,  and  could 
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get  no  one  elae  to  act  for  them.     (D.  8,  8,  41.)    The  objection  ooald  not  be  takn 
after  the  litis  contesUUio.     (D.  3,  8,  67,  1  ;  C.  2,  18,  18.) 

A  alave  could  in  one  case  only  act  aa  agent — to  bring  the  interdict  vmU  ti  ca 
behalf  of  an  absent  master.     (C.  8,  8, 1.) 

Divestitive  Facts. — Procurators,  in  one  respect,  however, 
were  exempted  from  the  rules  of  mandate:  an  agent,  even 
after  the  death  of  his  principal,  could  carry  on  the  lawsuit 
to  its  termination.  (C.  2,  13,  23.)  The  reason  may  be  found 
in  the  formula  given  by  Gains.  It  was  the  name  of  the  agent, 
not  of  the  principal,  that  was  introduced  in  the  condemnatk. 
The  formula  was  in  effect  thus :  **  if  A  owes  money  to  B,  the 
judex  shall  condemn  A  to  pay  the  amount  to  C."  What  hap- 
pened to  B  after  the  formula  was  given  became  thus  entirdy 
irrelevant  to  the  judgment  that  the  judex  could  alone  pro- 
nounce. The  agent  became,  in  a  sense,  the  Utigant  {qutm 
dominus  litis).  (C.  2,  13,  23.)  This  idea  survived  the  use 
of  formulae,  and  the  rule  was  established  that  although  before 
the  litis  contestatio  a  litigant  could  change  his  agent  as  often 
as  he  pleased,  yet  after  that  event  the  agent  could  not  be 
changed.  (D.  3,  3,  16.)  This  stringent  rule  was  inconvenient 
While  the  formula  system  was  in  force,  the  only  way  that  an 
agent  could  be  changed  once  his  name  was  down  in  the 
formula  (i.  e,  after  the  litis  contestatio),  was  by  the  proceed- 
ing of  restitutio  in  integrum^  by  going  back  to  the  Praetor, 
and,  on  making  out  an  adequate  case,  obtaining  a  new  formula. 
Under  the  extraordinary  procedure  this  proceeding  was  un- 
necessary, but  still  no  change  was  allowed,  except  by  the 
authority  of  the  judge,  after  hearing  the  reasons  pro  and  ccn. 
(D.  3,  3, 17  ;  C.  2, 13, 22.)  If;  however,  the  agent  had  interfered 
VTithout  the  express  mandate  of  the  priucipal,  the  principal  had 
a  right,  without  showing  reasons,  to  dismiss  him,  and  take  up 
the  suit  himself.    (D.  3,  3,  27.) 

Advocates  (Advocati). 

The  parties  to  a  suit  could  either  conduct  their  causes  them- 
selves, or  employ  advocates  to  do  so. 

A  contract  made  between  a  client  and  advocate  with  respect 
to  his  remuneration  was  void.  (D.  3, 1,  9,  3.)  But  an  advocate 
could  accept  a  honorarium,  in  later  times  fixed  at  100  attrti 
(D.  50,  13,  1,  12.)  These  fees  coiJd  not,  however,  be  recovered 
by  the  heirs  of  an  advocate.  (D.  50, 13, 1, 13.)  If  the  advocate 
failed  to  plead  a  cause  for  which'  he  accepted  an  honorarium^  he 
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was  obliged  to  return  it  if  it  was  his  fault  (C.  4,  6,  11),  but 
otherwise  not.     (D.  19,  2,  38,  1.) 

Every  advocate  before  beginning  his  pleading  was  required 
to  take  an  oath  not  to  pervert  justice  through  excessive  zeal 
for  his  cUent.     (C-  3,  1, 14,  1,) 


PAKT  HL— EXECUTION  OF  JUDGMENTS. 

A.  Proceedings  to  determine  the  Existence  of  a 
Judgment  Debt. 

The  judgment  of  a  judex  may  be  regarded  as  in  a  sense 
the  natural  termination  of  a  Roman  Civil  Trial,  The  suit 
begins  in  a  feigned  quarrel,  and  the  judgment  determining 
which  is  right  and  which  wrong  may  be  said  to  dispose  of  it 
altogether.  But  suppose  a  defendant  refuses  to  obey  a  judg- 
ment. In  this  case  the  proceedings  take  a  new  departure. 
The  successful  plaintiff  must  again  seize  the  defendant  and  take 
him  before  the  Praetor,  this  time  to  prefer  not  his  original  cause 
of  complaint,  but  a  new  one, — that  the  defendant  refuses  to 
satisfy  the  judgment  given  against  him.  Hence,  without  much 
impropriety,  the  new  proceedings  are  called  an  "  action,"  whereas 
in  modern  systems  of  law  it  would  be  erroneous  to  speak  of 
the  steps  taken  in  execution  of  a  judgment  of  a  court  as  in 
any  reasonable  sense  a  new  action.  But  in  the  Roman  Law, 
under  the  so-called  Ordinary  Procedure,  the  judgment  was  not 
the  judgment  of  a  court;  it  was  the  judgment  of  a  private 
individual,  as  referee  or  arbitrator.  There  was  nothing  un- 
reasonable, therefore,  in  requiring  a  plaintiff  to  satisfy  the 
Praetor  that  the  judgment  was  right,  before  that  magistrate 
would  assist  him  with  the  coercive  authority  of  the  State. 
Accordingly,  just  as  in  the  first  instance,  the  complainant  went 
before  the  Praetor  and  asked  him  to  interpose  his  authority  to 
terminate  a  dispute  by  giving  ajudea;  so,  if  the  defendant 
iisputed  the  judgment  of  the  Judea,  the  plaintiff  must  again  go 
before  the  Praetor  to  prove  the  legality  of  the  judgment,  and 
)n  proof  thereof  to  obtain  the  assistance  of  the  State  to  compel 
;he  obedience  of  the  defendant.  We  can  thus  imderstand  why 
;he  proceedings  taken  in  execution  of  a  judgment  were  called 
'  acrio,"  not  merely  under  the  earliest  form  of  procedure  (actio  per 
nanus  iiyectionem),  but  imder  the  latest  (actio  judicati).    What 
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gives  greater  colour  to  the  use  of  the  word  is,  that  a  judgment 
was  not  the  only  ground  upon  which  such  an  action  could  be 
moved,  but  the   same  proceedings   could  be  taken   in  caae* 
where  no  judgment  had  been  given, 
I.  Actio  per  manus  injectionem. 

The  action  p^  manus  injectionem  (by  laying  hands  on  a  man)  m^t 
equally  be  brought  in  cases  where  this  proceeding  was  provided  for  by  any 
statute  ;  as  in  the  case  of  a  man  judged  a  debtor,  by  the  statute  of  the  XIl 
Tables.  The  action  was  of  this  sort : — the  man  that  took  proceedings  spoke 
thus, — "  Whereas  you  have  been  judged  or  condemned  to  me  in  ten  thousand 
sestertii^  which  hitherto  you  have  not  paid,  I  therefore,  because  of  that  debt  of 
ten  thousand  sestertii  judged  due,  lay  hands  on  you,"*  and  at  the  same  time 
he  grasped  some  part  of  his  body.  The  man  judged  a  debtor  was  not  allowed 
to  shake  off  his  hand  and  to  take  proceedings  {lege  agere)  to  defend  himsdi, 
but  he  gave  a  substitute  {vindex\  who  used  to  conduct  his  case  for  him ;  or 
if  he  did  not,  he  was  led  by  the  plaintiff  to  his  house,  and  was  pmt  in  chains. 
(G.4,21.) 

The  object  of  the  proceedings  is  to  legaUse  arrest.     It  is  not 
the  magistrate  that  executes  the  judgment ;  it  is  the  plaintiff 
that  seizes  the  defendant,  and  appeals  to  the  magistrate  fn' 
support.     The  defendant  is  obliged,  if  he  cannot  satisfy  th* 
judgment,  to  go  away  as  a  prisoner  with  the  plaintiff.     A  pro- 
vision is,  however,  made  for  the  case  where  a  defendant  dis- 
putes the  fact  of  any  judgment  having  been  given,  or  alleges 
that  the  judgment  exceeded  the  powers  of  the  judex^  or  was 
flagrantly    illegal  {sententia  nullius  momenti),  or  that  judgment 
has  been  satisfied.     (D.  42,  1,  4,  6.)     The  defendant  is  allowed 
to  defend  the  action,  not  in  person,  but  by  a  substitute  (tindex\ 
It  is  impossible  not  to  be  struck  with  the  similarity  of  the* 
steps  to  the  proceedings  in  a  suit  for  freedom.     Naturally  « 
slave  claiming  freedom  was  not  allowed  to  sue  by  himself;  bo: 
why  should  a  freeman  whose  freedom  was  attacked  be  unahlt 
to  defend  himself,  and  be  compelled  to  go  into  slavery  un]e«§ 
he  got  some  one  willing  to  take  upon  himself  the  risks  and 
costs  of  the  Utigation  ?     Whatever  may  have  been  the  reaaoc, 
the  rule  is  the  same  when  a  judgment  creditor  demands  the 
person  of  his  debtor  as  a  slave,  on  the  ground  that  the  judgment 
has  not  been  satisfied.      The  debtor  must  find  a  substitute 
(vindea')y    who    thereby    makes    himself    responsible    for   tfc* 
payment  of  the  debt,  if  it  should  prove  that  there  was  a  vmliJ 
judgment. 

'  Quod  tu  mihi  judiccUut  tive  damnatiis  es  sestftiium  X  miliar  quat  ad  hoc  ^^ 
•oiviitif  ob  earn  rem  ego  tibi  testertium  X  milium  judicati  manum  injido. 
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The  proceedings  by  arrest  had  the  advantage  of  being 
speedier  than  a  submission  to  arbitration,  and  we  accordingly 
find  that  the  convenience  of  the  remedy  caused  it  to  be  extended 
to  certain  other  cases,  where  a  special  obloquy  attached  to  the 
non-payment  of  debt. 

Afterwards  certain  statutes  on  certain  other  grounds  granted  manus 
injectio  against  certain  persons  as  if  they  had  been  judged  debtors  (pro 
pidicato).  The  lex  Publilia^  for  instance,  granted  it  against  a  man  for  whom 
a  surety  had  paid  out  money,  if  within  the  next  six  months  after  the  money 
had  been  paid  out  for  him  he  did  not  pay  the  surety.  The  lex  Furia  de 
sponsu  (on  suretyship)  also  granted  it  against  him  that  had  exacted  from  a 
security  more  than  his  proportionate  part.  And  in  short  many  other  statutes 
in  many  cases  granted  such  a  proceeding.    (G.  4,  22.) 

There  were  other  statutes,  too,  that  in  many  cases  in  which  actions  were 
granted  against  certain  persons,  established  certain  proceedings  per  manus 
injectionenty  but  simple,  not,  that  is,  as  if  one  were  judged  a  debtor.  The 
lex  Furia  testatnentaria  (on  wills),  for  instance,  granted  it  against  the  man 
that  had  taken  more  than  five  hundred  asses  on  account  of  legacies,  or  as  a 
g^ft  in  prospect  of  death,  unless,  indeed,  he  was  excepted  from  the  statute,  and 
so  might  lawfully  take  more.  The  lex  Marcia^  also,  against  usurers,  settles 
that  if  they  have  exacted  usury,  the  proceeding  against  them  for  its  return 
shall  \)^per  manus  injectionem,    (G.  4,  23.) 

Under  these  statutes,  and  any  other  like  ones,  when  proceedings  were 
taken,  the  accused  might  lawfully  shake  off  the  hand  and  defend  himself 
at  law.  For  the  plaintiff  in  the  actual  legis  actio  did  not  add  this 
word  "as  if  judged  a  debtor,'*  but  named  the  ground  on  which  he  proceeded, 
and  spoke  thus,  "  Because  of  that  I  lay  hands  on  you."  Those,  however, 
that  were  granted  a  proceeding  as  if  a  man  were  judged  a  debtor,  brought  it 
in  thus— "  Because  of  that  I  lay  hands  on  you  as  if  judged  a  debtor."  I  am 
not  indeed  unmindful  that  in  the  form  under  the  lex  Furia  testamentaria  the 
word  "  as  if  judged  a  debtor"  {pro  judicatd)  is  inserted,  although  not  in  the 
actual  statutes.     But  this  seems  to  be  done  on  no  principle.    (G.  4,  24.) 

Afterwards  by  the  lex  {Valeria)^  with  the  exception  of  the  man  judged  a 
debtor,  and  of  him  for  whom  a  debt  had  been  paid,  all  the  others  against 
whom  proceedings  were  taken  per  manus  injectionem  were  allowed  to  shake 
off  the  hand  and  to  take  proceedings  to  defend  themselves.  The  man  judged 
a  debtor,  therefore,  and  the  man  for  whom  money  was  laid  out,  were  bound 
even  after  this  statute  to  give  a  security  {vindex),  and  if  they  did  not  give 
him,  were  led  to  the  plaintiffs  house.    (G.  4,  25.) 

n.  Actio  Judicati, 

All  this,  therefore,  was  always  observed  so  long  as  the  legis  actiones  were 
in  use.  Hence  in  our  times  the  man  against  whom  an  action  for  a  debt  due 
under  a  judgment  or  for  money  laid  out  is  brought,  is  compelled  to  give 
security  that  the  debt  due  under  the  judgment  shall  be  paid.    (G.  4,  25.) 

As  a  rule,  in  the  actio  jitdicati,  no  question  of  fact  could  be  in 
issue  between  the  parties;  if  the  defendant  urged  that  the 
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judgment  was  null  or  void,  the  Praetor  determined  the  question 
in  accordance  with  law.  But  if  the  defendant  urged  that  he 
had  satisfied  the  judgment,  an  issue  of  fact  was  raised,  the 
determination  of  which  was  probably  referred  to  h,  judex.  For 
after  judgment  either  the  defendant  may  have  paid  the  sum 
due,  or  the  plaintiff  may  have  released  him.  The  form  of 
release  was  by  mancipation  (imaginaria  aolutio  per  aes  et  libram). 
(G.  3,  174.) 

The  change  mentioned  by  Gains  from  the  actio  per  mamu 
injectionem  consisted  in  the  substitution  of  a  surety  {cautio 
judicatum  solvi)  for  a  vindex, 

1.  By  and  against  whom  the  actio  Judicafi  may  be  brought. 
Only  the  actual  plaintifib  or  defendants,  not  their  agents,  can 

sue  or  be  sued  in  this  proceeding.  An  agent  cannot  enforce  the 
judgment  he  has  obtained  (although  the  condemnation  stated 
that  the  money  was  to  be  paid  to  him),  but  if  the  principal 
became  insolvent,  he  could  apply  for  payment  of  his  expenses 
out  of  the  proceeds  of  the  judgment.     (D.  3,  3,  30.) 

So  neither  can  an  agent  for  a  defendant  be  required  to 
satisfy  the  judgment,  unless  he  undertook  the  defence  without 
the  authority  of  the  defendant  (D.  42,  1,  4),  or  was  the  real 
defendant  (procurator  in  rem  suam),  (D.  3,  3,  61.)  It  may  be 
brought  by  and  against  the  heirs  of  the  parties.  (D.  42, 
1,6,3.) 

2.  The  object  of  the  action  was  to  obtain  payment  of  the 
amount  contained  in  the  judgment,  but  in  special  cases  the 
defendant  could  require  the  plaintiff  to  be  content  with 
adequate  sureties.     (D.  42,  1,  4,  3.) 

In  the  time  of  Gains,  the  defendant,  if  condemned,  had  to  pay 
twice  the  amount  of  the  judgment  (G.  4,  171),  although  from 
the  omission  of  this  case  in  the  corresponding  section  of  Jus- 
tinian (J.  4,  6,  23)  we  may  infer  that  the  penalty  of  double 
damages  had  fallen  into  disuse. 

After  the  time  allowed  for  payment,  interest  at  5  per  cent, 
was  exigible  (C.  7,  54,  1),  beginning  after  four  months  from  the 
date  of  the  judgment  in  the  time  of  Justinian ;  or  if  an  appeal 
was  allowed,  from  the  dismissal  of  the  appeal.  (C.  7,  54,  2.) 
Interest  was  allowed  only  on  the  principal  debt,  not  on  the 
interest,  if  any,  given  by  the  judgment,  according  to  the  rule 
that  compomid  interest  (tisurae  usurarum)  was  unlawfrd.  (C  7, 
54,  3.) 

3*  When  the  actio  Judicaii  could  be  brought. 
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Tha  time  allowed  for  payment  of  a  judgment  debt  was  by 
the  XII  Tables  thirty  days,  extended  afterwai'ds  to  two  months, 
and  finally  by  Justinian  to  four  months.  (C.  7,  54,  3.)  But 
the  magistrate  had  a  discretionary  power  to  hasten  or  delay 
the  time  according  to  circumstances.  Thus  in  judgments  for 
aliment  no  delay  was  aUowed.    (D.  42,  1,  2.) 

B.  Proceedings  to  Enforce  Judgments  for  Property. 

In  the  proceedings  for  recovery  of  property  imder  the  legis 
aciiones,  the  form  of  judgment  was  to  the  effect  that  one  of  the 
parties  was  right  in  saying  he  was  owner.  In  effect,  the 
judgment  determined  the  question  of  ownership.  It  followed . 
that  the  possessor,  if  judgment  was  given  against  him,  wrong- 
fiiUy  held  what  belonged  to  another ;  and  if  he  refused  to  go 
out,  might  be  ejected  by  the  force  at  the  conmiand  of  the 
magistrate.  Under  the  formula  system  the  question  of  owner- 
ship resolved  itself  into  a  pecuuiary  condemnation,  but  one  can 
scarcely  doubt  that,  in  the  last  resort,  if  the  money  were  not 
paid,  the  owner  would  be  put  in  possession  of  his  own.  At  all 
events,  under  the  so-called  Extraordinary  Procedure,  an  owner 
on  estabhshing  his  title  was  put  in  possession  by  the  armed 
intervention  of  the  State  (manu  militari).     (D.  6,  1,  68.) 

0.  Proceedings  to  enforce  Judgment  Debts. 

The  simple,  and,  as  it  seems  to  us,  obvious  mode  of  executing 
a  judgment,  is  \o  seize  the  property  of  the  debtor  and  sell  it. 
For  reasons  that  do  not  appear  on  the  surface,  this  plan  did  not 
occur  to  the  early  Romans,  and  was  not  indeed  employed  until 
a  late  period  in  the  Empire.  The  only  way  of  compelling  satis- 
faction of  a  judgment  debt,  known  to  the  early  Roman  Law,  was 
to  seize  the  debtor  as  a  slave.  Hence  a  strange  anomaly.  It 
must  have  seemed  either  an  extraordinary  stretch  of  tyranny, 
or  r€Lnk  sacrilege,  to  touch  a  man's  property,  but  to  seize  his 
person,  ^d  keep  him  as  a  slave,  appeared  the  most  natural 
thing  in  the  world.  The  first  known  process  of  execution  was 
thus  directed  against  the  person  of  the  debtor.  By  a  natural 
transition,  the  Roman  Law  passed  to  execution  by  sale  of  the 
universal  succession  of  a  debtor,  and,  last  of  all,  to  the  sale  of 
particular  pieces  of  property. 

First  Epoch — Execution  against  the  Person. 
Aulus  GelUus  gives  an  account  of  the  old  process  of  enforcing 
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debt.  We  have  Been  from  Gaius  that  a  debtor  was  allowed 
thirty  days  to  discharge  a  judgment  debt  before  he  could  be 
arrested.  If  he  did  not  pay,  or  find  a  vindex  to  dispute  the 
judgment,  he  wfi^  carried  off  by  the  creditor  in  chains.  At  this 
point  the  debtor  was  said  to  be  addictusy  in  arrest,  but  not  in 
slavery ;  for  if  relesised,  he  did  not  become  a  freedman.  He 
retained  his  status  as  freebom  (ingenuus).  After  being  assigQed 
(addictus)  to  the  creditor,  the  debtor  was  kept  in  chains  for  sixty 
days.  During  this  period,  on  three  successive  market  days 
(nundinae),  the  creditor  was  required  to  bring  his  debtor  before 
the  Praetor  and  proclaim  the  amount  of  the  debt,  to  give  an 
opportunity  to  his  friends  to  discharge  the  debt  and  release 
him.  On  the  third  occasion  the  debtor  was  killed,  and  hie  body 
divided  among  the  creditors,  or  he  was  sold  into  slavery 
beyond  the  Tiber. 

The  words  of  the  XII  Tablea  were— 

1.  Let  debtors  that  admit  their  debt,  and  those  that  have  been  jndged  in  Court, 
have  thirty  lawful  days. 

2.  After  that  arrest  them  ;  lead  them  to  Court. 

3.  Unless  he  does  as  judged,  or  unless  a  vindex  for  him  comes  forward  in  Coort,  kt 
the  claimant  lead  him  with  him ;  let  him  bind  him  with  thong  or  fetters  ;  let  hb 
chains  be  not  less  than  fifteen  pounds,  or  if  he  pleases  more. 

4.  If  the  debtor  pleases,  let  him  live  on  what  is  his  own.  If  he  does  not,  tlien  be 
that  holds  him  bound  must  give  him  a  pound  of  com  a  day,  or  if  he  pleases  more. 

5.  On  the  third  market-day,  let  them  cut  him  up  into  shares.  If  they  cot  too 
much  or  too  little,  let  that  be  no  wrong. 

Aulus  Gellius  remarks  on  the  exceeding  barbarism  of  the  XII  Tables  in  sanctioinDg 
the  killing  of  debtors,  and  dividing  their  bodies  among  their  creditors.  So  QimitiliaB 
speaks  of  it  as  a  law  that  had  fallen  in  desuetude.  Both  Tertullian  and  Dio  Cassns 
refer  to  the  same  tradition.  Many  authors  have  felt  unable  to  believe  that  the  aocooni 
is  correct.  It  is  not  merely  that  the  remedy  is  cruel,  but  that  it  is  absurd.  We  can 
scarcely  conceive  a  state  of  society  where  men  should  entertain  such  a  consiniuD^ 
hatred  of  debtors,  as  to  be  satisfied  with  nothing  less  than  their  lives.  However  that 
may  be,  it  is  certain  that  the  ordinary  remedy,  within  the  historical  period,  was  not  hj 
killing  a  debtor,  but  by  keeping  him  as  a  slave. 

The  execution  of  judgments,  by  seizing  the  person  of  the 
debtor,  may  be  compared  with  the  surrender  by  a  master  of  a 
slave  that  has  committed  a  deUct  {noxalis  deditio).  When  a 
slave,  a  son  in  potestate,  or  a  wife  in  manu,  committed  a  theft,  or 
damage,  or  other  injury,  the  master,  father,  or  husband  respec- 
tively were  bound  to  pay  compensation  or  give  up  the  offender. 
The  offender  was  surrendered  by  mancipation,  and  was  held  w 
mancipio  by  the  aggrieved  party.  If,  however,  an  injury  w»e 
done  by  the  master  himself,  practically  the  same  alternative 
was  presented  to  him  ;  he  must  either  pay  compensation,  or  be 
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taken  as  a  slave.  The  idea  is  the  same,  and  there  is  but  little 
difference  even  in  the  form.  Originally  there  was  no  distinc- 
tion between  slavery  and  mancipiumf  as  we  may  gather  from 
the  name  mancijna^  often  applied  even  in  the  Digest  to  slaves. 
Moreover,  one  of  the  explanations,  and  not  the  least  probable 
of  next,  is,  that  they  were  freemen  who  sold  themselves  as  secu- 
rity for  debt.  Nor  is  it  difficult  to  understand  why  a  debtor 
should  be  taken  as  a  slave.  It  is  simply  this,  that  if  he  would 
not  pay  he  must  work.  Free  labour  was  not  an  institution  of 
ancient  society,  and  the  only  type  that  the  law  could  follow 
Tvas  that  of  slavery  or  mancipium. 

Another  circumstance  deserves  attention.  Throughout  the 
proceedings  described  to  us  by  Gains  and  Aulus  Gellius,  it  is 
not  the  Praetor,  as  representing  the  State,  that  takes  the 
initiative ;  it  is  not  his  officers  that  arrest  the  debtor.  It  is  the 
creditor  that  seizes  the  debtor,  and  calls  upon  the  Praetor 
to  sanction  the  arrest.  From  first  to  last,  the  law  interferes 
only  to  moderate  the  severity  of  creditors ;  to  take  precautions 
in  the  interest  of  debtors,  so  that  no  man  may  seize  another 
and  keep  him  as  a  slave  on  a  false  pretext  of  debt.  The  pro- 
ceedings are  essentially  a  private  act  of  force  legalised  and 
restrained  by  law.  Just  as  the  summons,  in  its  first  stage,  was 
purely  a  private  act,  in  which  the  law  simply  made  the  exercise 
of  force  lawftd,  so  in  the  execution  of  a  judgment  the  law  goes 
no  further  than  to  refuse  to  shield  a  debtor  from  his  creditor. 
It  says  in  effect,  the  law  cannot  give  you  protection  against  the 
arrest  of  your  creditor,  so  long  as  a  judgment  remains  against 
you  imsatisfied. 

About  RC.  322  an  act  was  passed  commonly  called  lex 
Poetelia  Papiria,  abolishing  the  nexum,  and  from  this  date  pro- 
bably we  may  reckon  the  rule  of  law  that  liberty  is  inalienable. 
Whether  this  law,  which  put  an  end  to  the  volimtary  aliena- 
tion of  personal  freedom,  also  extinguished  its  involuntary 
alienation  through  the  execution  of  judgment  debts,  is 
uncertain;  a  passage  from  Varro  appearing  to  indicate  that 
the  latter  change  was  reserved  to  the  time  of  Sulla.  However 
that  may  be,  it  is  certain  that  during  the  Republic  a  debtor 
could  not  be  taken  as  a  slave  to  satisfy  a  judgment  debt.  The 
imprisonment  of  the  debtor  in  a  public  prison  took  the  place  of 
his  reduction  to  slavery.  (C.  7,  71,  1.)  It  was  an  offence 
(injuria)  to  prevent  food  and  bedding  being  taken  to  an  im- 
prisoned debtor  (D.  42,  1,  34),  but  we  find  no  trace  of  an 
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obligation  on  the  part  of  the  creditor  to  find  him  food,  from 
which  it  may  with  some  probability  be  suspected  that  the 
imprisoned  debtor  vras  boimd  to  maintain  himselfl  FinaDy, 
Constantino  (A.D.  320)  abolished  imprisonment  for  debt,  unlees 
the  debtor  were  contumacious.     (D.  10,  19,  2.) 

Second  Epoch— Bankruptcy,  or  Sale  of  a  Debtor's 
Universal  Succession. 

Festus  (p.  70)  observes  that  a  free  person  given  in  manc^rio 
to  another  is  capite  deminuius.  His  new  master  became  his 
universal  successor.  But  there  were  two  kinds  of  universal 
succession — to  the  living  and  to  the  dead.  A  universcJ  succes- 
sion to  the  dead  was  jbaken,  so  to  speak,  for  a  moment  of  time. 
All  that  the  deceased  owned,  all  that  he  owed  at  the  time  of 
his  death,  passed  to  his  universal  successor.  But  a  universal 
succession  to  the  living  had  two  faces,  one  looking  to  the  past 
and  simimed  up  in  the  moment*  of  the  succession,  the  other 
looking  to  the  future.  The  universal  successor  of  a  living 
person  obtained  not  only  everything  up  to  the  moment  of  the 
succession,  but  all  that  the  person  he  succeeded  to  could  ever 
subsequently  acquire.  This  was  the  case  in  succession  by 
mancipation  :  a  person  given  in  mancipio  not  only  lost  all  his 
existing  rights,  but  was  disabled  from  acquiring  any  new  rights. 
It  swept  away  at  one  stroke  both  the  past  and  the  ftiture  of 
the  debtor.  Now  the  great  point  in  fevour  of  a  debtor,  by 
making  him  a  bankrupt  or  selling  his  universal  succession,  was, 
that  while  taking  away  the  past,  it  left  him  the  future. 

This  change  was  due  to  the  Praetor,  who  found  ready  to  his 
hand  a  model  to  follow  in  the  ancient  sectio  bonorum.  The 
State,  for  its  own  objects,  felt  no  scruple  in  selling  out  a  man, 
although  it  did  not  venture  to  touch  a  man's  property  merely 
to  satisfy  a  private  debt.  The  words  sectioy  seetoresy  seem  to 
have  been  applied  from  the  circumstance  that  the  purchaser 
sold  the  goods  that  he  had  bought  in  smaller  quantitiesL 
(Festus,  p.  337.)  The  sectio  was  the  purchase  of  the  imiversa! 
succession  to  a  person  condemned  or  proscribed.  The  purchaser 
acquired  the  Quiritarian  ownership  of  all  the  property  belonging 
to  the  proscribed,  the  sale  taking  place  under  the  spear  {sub 
hasta)^  the  symbol  of  Quiritarian  ownership. 

He  again  that  has  bought  a  man's  goods  at  a  State  sale,  has  set  forth  for 
him  an  interdict  of  the  same  sort,  called  sectorium;  because  sectores  is  wbat 
those  are  called  that  deal  in  goods  bought  at  a  State  sale.    (G.  4,  146.) 
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We  may  consider  the  intervention  of  the  Praetor  under  three 
heads. 

1.  Under  what  circumstances  did  the  Praetor  issue  a  fiat  of 
bankruptcy? 

2.  In  what  manner  the  bankrupt<5y  was  effected. 

3.  How  creditors  were  protected  from  fraudulent  alienation. 

I.  The  venditio  bonorum. 

1.  When  a  debtor  depai*ts  from  the  jurisdiction,  leaving  no 
one  to  act  for  him,  or  conceals  himself  to  avoid  legal  proceed- 
ings, he  is  sold  up.     (G.  4,  78.) 

The  execution  of  a  judgment  debt  by  arrest  and  enslavement 
of  the  debtor  was  a  very  strong  measure  when  it  could  be  em- 
ployed, but  it  was  exposed  to  the  drawback  that  the  debtor,  by 
avoiding  his  creditor,  might  deprive  him  of  all  remedy.  Just 
as  the  old  law  of  summons  made  no  provision  for  the  case  of 
deliberate  concealment,  so  in  the  execution  of  a  judgment  debt 
the  debtor  was  safe  if  he  kept  out  of  the  way  of  the  creditor. 
The  creditor  could  not  touch  his  property.  The  old  law,  while 
thus  extravagantly  severe  against  impecunious  debtors  who 
had  not  the  means  of  evetding  process,  was  impotent  against 
solvent  debtors,  if  they  could  avoid  a  personal  encounter 
Tvith  their  creditor.  It  was  with  the  last  evil  that  the  Praetor 
dealt.  When  a  debtor  kept  out  of  the  way,  he  granted  his 
creditors  an  entry  on  his  property  {missio  in  possessionem). 
This  step  was  of  the  nature  of  an  arrest  of  property.  It  cut 
off  the  debtor  from  all  right  to  enjoy  his  property  (D.  42,  4,  7), 
and  gave  the  creditors  a  right  of  control  and  management. ' 
(D.  42,  5,  8,  1.)  The  creditors  had  a  right  to  grant  receipts  to 
the  debtors  of  the  estate  (D.  50,  16,  56),  and  to  the  inspection 
of  docmnents,  but  not  to  take  copies.  (D.  42,  5,  5.)  Once 
in  possession  (D.  13,  7,  26,  1),  the  creditor^  had  the  right  of 
mortgagees  only,  not  of  owners.  (D.  13,  7,  26,  pr.)  The  arrest 
is  maintained  imtil  the  debtor  finds  security  to  contest  the  claim 
of  the  creditor.  (D.  42,  5,  33,  1.)  The  creditors  must  account 
for  all  the  income  that  they  may  or  ought  to  have  obtained 
(D.  42,  5,  9,  6),  and  they  are  entitled  to  the  expenses.  (D.  45, 
2,  9,  3.) 

In  like  manner,  too,  the  purchaser  of  the  goods  proceeds  on  the  fiction 
that  he  is  heir.  But  in  some  cases  it  is  usual  to  proceed  in  another  fashion — 
namely,  by  taking  his  statement  of  claim  from  the  person  of  the  man  whose 
goods  he  has  purchased,  and  then  changing  the  condenmation  into  his  own 
person.    The  effect  of  this  is  to  condemn  his  opponent  to  pay  him,  on  the 
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score  that  the  things  belonged  to  the  insolvent,  or  that  the  debt  was  due  to 
the  insolvent  This  form  of  action  is  called  RuHliana;  because  it  was 
drawn  up  by  the  Praetor  PubUus  Rutilius,  who  is  said  to  have  brought  in 
also  the  forced  sale  of  goods  {ponorum  vendiiio),    (G.  4,  35.) 

2.  The  Sale. 

If  it  is  a  living  man  whose  goods  are  being  sold,  the  Praetor  orders  them 
to  be  kept  in  possession,  and  notices  to  be  posted  during  thirty  successive 
days  ;  but  if  it  is  a  dead  man,  fifteen.  Afterwards  he  orders  the  creditors  to 
meet,  and  out  of  their  own  number  to  elect  a  manager  {magisttr)  ;  a  man, 
that  is,  through  whom  the  goods  are  to  be  sold.  If,  then,  it  is  a  living  man 
whose  goods  are  being  sold,  he  orders  the  terms  of  sale  to  be  prepared 
within  ten  days,  if  a  dead  man  within  five  days  ;  and  within  twenty  days 
more  in  the  case  of  a  living  man,  or  ten  more  in  the  case  of  a  dead  man,  he 
orders  the  goods  to  be  made  over  to  the  buyer.  The  principle  on  which  the 
forced  sale  of  goods  is  by  the  Praetor's  orders  more  slowly  completed  in  the 
case  of  living  men  is,  that  for  living  men  care  must  be  taken  lest  they  should 
readily  suffer  forced  sales  of  their  goods.    (G.  3,  79.) 

Theophilua  (J.  3,  12,  pr.)  gives  some  additional  paHdcularo.  The  first  step  takes 
by  the  creditors  was  to  get  the  custody  (j^osMMto)  of  the  debtor's  goods.  Next,  after 
a  delay  of  30  days,  they  select  one  of  their  number,  called  a  maygigUr^  whose  naioe  ■ 
submitted  to  the  Praetor.  After  his  appointment,  he  causes  a  notice  to  be  issued  in 
these  words: — '*  So  and  so,  a  debtor  of  ours,  has  committed  an  act  of  bankrupti^;  we, 
his  creditors,  are  selling  his  property  ;  let  any  one  that  wishes  to  buy  come  forwaitL** 
After  certain  days  a  third  application  was  made  to  the  Praetor  to  authorise  a  sale  and 
settle  the  dividend,  the  sale  being  in  this  form,  that  the  purchaser  offered  the  crediton 
a  certain  proportion  of  their  debts  ;  as,  for  example,  one-half.  Aftei;  this  authority  was 
obtained,  another  delay  was  allowed,  and  finally  the  buyer  was  vested  in  the  muveisal 
succession  of  the  bankrupt  by  the  adjudication  of  the  Praetor. 

This  forced  sale  released  the  debtor  from  all  past  debts. 
In  respect  of  any  cause  of  action  arising  before  the  missio  w 
possessionem^  the  debtor  could  neither  sue  nor  be  sued,  unless  he 
had  acted  fraudulently  against  his  creditors.  In  this  case  he 
was  subjected  to  an  action  as  a  punishment.  (D.  42,  8,  25,  7 ; 
G.  1, 155.)  But  the  debtor,  although  released  from  his  debts,  was 
henceforth  infamous  (Cic.  pro  Quint.  15 ;  G.  2,  154 ;  C.  2,  12, 
11),  and  was  not  allowed  to  defend  any  suit  unless  he  could 
find  sureties.     (G.  4,  102.) 

Rights  and  liabilities  of  the  purchaser. 

Neither  to  a  bonorum possessor  nor  to  a  bonorum  emptor  (purchaser  of  an 
insolvent  estate)  does  property  pass  with  full  rights  ;  it  becomes  his  only  in 
bonis.  His  ex  jure  Quiritium  it  can  become  only  after  it  is  acquired  by 
usucapio.  Sometimes,  however,  the  purchasers  of  insolvent  estates  are 
understood  to  acquire  by  a  certain  kind  of  mancipium — if,  namely,  the 
property  is  made  over  to  them  by  those  that  sell  on  behalf  of  the  State.  In 
that  way  the  property  becomes  the  purchaser's  at  once,  with  the  full  pa 
Quiritium^  and  cannot  be  acquired  by  usucapio,    (G.  3,  80.) 
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^ain,  debts  due  the  man  whose  the  goods  were,  or  debts  he  himself 
owed,  neither  the  bonorum  possessor  nor  the  bonorum  emptor  in  strict  law 
owes  qr  has  owed  him.  In  all  matters,  therefore,  they  both  take  proceedings, 
and  are  sued  by  utiles  actiones,  which  we  will  put  forth  lower  down.  (G. 
3,  8i.) 

The  buyer  enforced  his  rights  ^to  the  property  of  the  bankrupt  by  an  interdict. 
(G.  4,  145.) 

Curatores  bonorum  distrahendorum. 

By  a  Senatus  ConmUum  a  different  mode  of  proceeding  was 
instituted  in  the  case  of  persons  of  high  rank — a  senator  or  his 
wife.  A  curator  instead  of  a  magister  was  appointed,  for  the 
purpose  of  avoiding  a  loss  of  ^«^'ma^to.  (D.  27,  10,  5.)  The 
curators  took  possession  of  the  property  of  the  debtor,  and  sold 
it  in  lots  as  might  be  most  convenient,  the  debtor  being  released 
only  to  the  extent  to  which  the  assets  went.  The  universal 
succession  of  the  debtor  was  not  disposed  of,  and  thus  his 
existimatio  was  untouched.  In  the  case  of  other  persons  the 
creditors  could  resort  to  whichever  method  they  pleased. 
(D.  27,  10,  9.)  The  curator  was  appointed  by  a  magistrate  of 
the  highest  rank.  (D.  42,  7,  2,  4.)  Several  curators  might  be 
appointed,  in  which  case  each  could  sue  or  be  sued  for  all.  (D, 
42,  7,  2,  2.)  After  Diocletian,  the  old  system  of  appointing 
magiatri  went  out,  and  curators  were  appointed  in  every  case. 

There  were  before  the  aforesaid  kind  of  succession  other  kinds  also  of 
universal  succession.  Such  was  the  sale  of  goods^  brought  in  for  selling, 
with  many  roundabout  formalities,  the  goods  of  a  debtor.  It  was  in  place 
when  the  ordinary  procedure  {judicia  ordinarid)  was  in  use ;  but  when 
later  times  used  the  extraordinary  procedure,  then  with  the  ordinary  pro- 
cedure the  sales  of  goods,  too,  died  away.  Creditors  are  now  allowed  by 
the  judge,  in  virtue  of  his  office,  to  take  possession  of  the  goods,  and  to 
dispose  of  them  as  they  think  advantageous.  All  this  will  more  perfectly 
appear  in  our  larger  book,  the  Digest.    (J.  3,  12,  pr.) 

II.  Bankruptcy  (Cessio  Bonorum), 

The  Praetor  did  not  interfere  to  mitigate  the  lot  of  the  debtor 
who  was  unable  to  pay,  although  he  interfered  in  favour  of  the 
creditor  whose  debtors  could,  but  would  not  pay.  That  amelior- 
ation of  the  civil  law  seems  to  have  been  too  much  for  his 
power,  and  accordingly  we  find  relief  first  given  by  legislation, 
probably  in  the  early  days  of  the  Empire.  The  introduction  of 
bankruptcy  as  an  alternative  to  personal  arrest  and  imprison- 
ment is  ascribed  to  a  lex  Julia.    (G,  4,  78.) 

Let  us  look  also  to  the  kind  of  succession  that  is  open  to  us  under  the 
sale  of  goods  of  an  insolvent.     Men's  goods  are  sold  either  when  they  are 
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alive  or  when  they  are  dead.  When  they  are  alive,  as  in  the  case  of  those 
that  go  into  hiding  to  defraud  their  creditors,  and  being  absent  do  not 
defend  themselves  ;  or  in  the  case  of  those  that  surrender  their  goods  under 
the  lex  Julia;  or  again,  in  the  case  of  debtors  under  a  juc^gment  after 
the  time  that  is  allowed  them  to  get  the  money  ready,  partly  under  the 
statute  of  the  XII  Tables,  partly  under  the  Praetor's  edict,  is  now  past 
When  they  are  dead,  as  when  it  is  certain  that  they  have  no  heirs,  nor 
bonorum  fiossessoresy  and  that  no  other  lawful  successor  is  in  existence.  (G. 
3,  77-78.) 

It  18  not  known  whether  this  enactment  is  due  to  Julius 
Caesar  or  to  Augustus,  but  if  to  the  latter,  it  was  probably  as  a 
general  measure  following  up  a  precedent  set  by  the  former. 
When  Caesar  was  Consul  (b.o.  48),  he  obtained  bxl  enactment 
that  debtors,  many  of  whom  were  ruined  by  the  civil  war, 
should  get  rid  of  their  debts  by  transferring  their  property  to 
their  creditors  at  the  price  it  would  have  fetched  before  the 
war.  The  lex  Julia  permitted  a  debtor  to  surrender  his  pro- 
perty to  his  creditors  in  Keu  of  execution  against  his  body. 
(C.  7,  71,  1.)  The  Tabula  Heracleensis  declares  a  person  incap- 
able to  sit  in  the  Curia  who  has  made  a  surrender  of  his  estate. 
That  table  is  very  probably  a  municipal  law  of  the  time  of 
JuUus  Caesar.  Such  surrender,  moreover,  did  not  entail  infamy 
(C.  2,  12,  11),  but  it  did  not  release  the  debtor  from  liability,  if 
he  could  afterwards  pay  without  leaving  himself  in  want.  (D. 
42,  3,  4.) 

Against  a  man,  too,  that  has  surrendered  his  goods  to  his  creditors,  if  he 
afterwards  acquires  anything  that  yields  a  suitable  profit,  fresh  proceedings 
may  be  taken  by  his  creditors  ;  but  only  for  what  he  is  able  to  do,  since  it 
would  not  be  humane  to  condemn  for  the  entire  amount  of  his  debts  a  man 
despoiled  of  his  fortune.    (J.  4,  6,  40.) 

Hence  a  small  allowance  made  to  a  bankrupt  for  his  main- 
tenance could  not  be  seized  by  his  creditors.  (D.  42,  3,  6 ;  C 
7, 72,  3 ;  D.  42, 3, 4, 1.)  The  surrender  might  be  made  in  presence 
of  the  Praetor,  but  that  was  not  necessary.  (D.  42,  3,  9.)  At 
first  certain  formaUties  were  required  (C.  Th.  4,  20,  2),  bat  in 
later  times  it  was  enough  if  the  debtor  signified  in  any  mannar 
his  wish  to  surrender  his  estate  to  his  creditora  (C.  7,  71,  6,  pr.) 
The  debtor  could  even  after  that  interpose,  and  by  paying  his 
debts  in  fiill  save  his  estate  fi:om  being  sold,     (D.  42,  3,  5.) 

Benejlcium  quinquennalium. — Debtors  sometimes  petitioned 
the  Emperor  that  an  election  should  be  given  to  their  creditors, 
either  to  give  a  respite  for  five  years  or  to  accept  a  bank- 
ruptcy.   The  person  or  persons  that  held  the  greatest  amount 
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of  debt  decided  which  course  shoidd  be  adopted.  If  the 
amount  of  debt  is  equally  divided,  that  half  which  has  a 
majority  of  debtors  is  to  decide.  If  the  number  of  creditors 
also  is  equal,  their  request  is  to  be  granted.     (C.  7,  71,  8.) 

III.  Alienations  and  Acquittances  in  Fraud  of  Creditors. 

If,  again,  to  defraud  his  creditors,  a  man  delivers  anything  to  some  one 
else,  after  his  goods  have  been  taken  possession  of  by  the  creditors  under  a 
decision  of  the  President,  the  creditors  themselves  are  allowed  to  rescind 
the  delivery  and  to  demand  the  thing ;  that  is,  to  allege  that  the  thing 
was  not  delivered,  and  therefore  remained  among  the  debtor's  goods. 
(J.  4,  6,  6.) 

Two  questions  have  to  be  considered,  (1)  What  is  an  aUena- 
tion  or  acquittance  in  fraud  of  creditors?  and,  (2)  To  what 
extent  has  the  creditor  a  remedy  ? 

1.  An  alienation  in  fraud  of  creditors  comprehends  any  act 
or  forbearance  by  which  a  debtor  diminishes  the  amount  of  his 
property  divisible  among  his  creditors,  but  not  a  forbearance  by 
which  the  debtor  simply  fails  to  add  to  his  property.  (D.  50, 
17,  134.) 

Illustrations. 

Eveiy  alienation  of  property  or  contract  (D.  42,  8,  1,  2),  and  every  aoquittanoe  of 
a  debt  or  pledge  (D.  42,  8, 8),  even  to  an  intended  husband  as  a  dowry,  was  a  diminu- 
tion of  the  goods.     (D.  42,  8,  10,  14.) 

A  debtor  making  default  so  as  to  suffer  the  loss  of  his  action,  or  neglecting  to  sue 
until  the  time  of  prescription  runs  out,  or  losing  a  servitude  by  nonuse,  is  said  to 
diminish  the  goods  divisible  among  his  creditors.     (D.  42,  8,  3,  1  ;  D.  42,  8,  4.) 

A  debtor  refuses  to  enter  on  a  solvent  inheritance.  This  is  not  a  forbearance 
diminishing  his  assets.     (D.  50,  16,  28  ;  D.  42,  8,  6,  pr.) 

A  debtor  emancipates  his  son  that  he  may  succeed  to  a  solvent  inheritance  in  his 
own  right.  This  is  not  a 'forbearance  diminishing  assets  within  the  meaning  of  the 
edict.     (D.  42,  8,  6,  8.) 

Payment  of  debts  is  not  a  subtraction  from  the  assets  of  the 
debtor  within  the  purpose  of  the  edict,^  imless  the  object  of 
the  payment  is  to  give  a  fraudulent  preference  to  one  of  the 
creditors.     (D.  42,  5,  6,  2.) 

Illustrations, 

A  debtor  surrendered  an  inheritance  according  to  the  Senatus  Conmltum 
Trebellianwmf  without  reserving  the  fourth,  to  which,  under  that  enactment,  he 
was  entitled.  This  is  not  an  acquittance  within  the  meaning  of  the  edict.  (D.  42, 
8,  20.) 

A  husband,  to  defraud  his  creditors,  repaid  his  wife,  on  divorce,  her  dowry,  before 


'  NihU  doio  creditor  faeU,  yt»  mum  recipit.    (D.  50, 17, 129.) 
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the  time  h^d  elapeed  when  he  was  compelled  to  do  it  The  wife  must  repay  the  hm 
Bustained  bj  the  creditors  of  the  husband  in  consequence  of  the  dowij  bemg  repaid 
before  the  time.     (D.  42,  8,  17,  4  ;  D.  42,  8, 10,  12.) 

A  creditor  diBCOvera  his  debtor  running  away,  and  takes  fnmi  him  the  sum  &m. 
If  this  Ib  before  the  decree  giving  the  creditors  possession,  the  creditor  may  retui 
what  he  has  got ;  but  if  after,  he  must  share  alike  with  the  other  creditora.  (D.  4% 
8,  10,  16  ;  D.  42,  8,  6,  7.) 

2.  The  alienation  or  acquittance  must  be  made  with  Ae 
intention  of  diminishing  the  assets  available  for  the  creditore 
generally,  and  it  must  also  have  the  eflEect  intended.  (D.  50, 
17,79;  D.  42,  8,  10,  1.) 

If  the  aUenation  or  acquittance  is  made  without  valuable 
consideration,  the  act  is  rescinded  even  if  the  person  in  whose 
favour  it  is  made  is  wholly  innocent  of  the  fraud ;  but  if  it  is 
for  valuable  consideration,  it  is  not  upset,  unless  the  person  in 
whose  favour  it  is  made  knows  that  it  is  in  fraud  of  creditore. 
(D.  42,  8,  6,  8 ;  C.  7,  75,  5.)  K  there  is  a  second  alienation, 
made  by  a  fraudulent  purchaser  to  a  person  ignorant  of  the 
fraud,  the  new  purchaser  cannot  be  ousted,     (D.  42,  8,  9.) 

niustraiions. 

Lucius  TitiuB,  being  in  debt,  conveyed  all  his  property  to  his  freedm^i,  who  wen 
at  the  same  time  his  natural  children.  Although  the  intention  of  Titius  wai 
simply  to  benefit  his  children,  and  not  to  defraud  his  creditors,  still,  as  he  knew  tittt 
he  had  creditors,  and  that  he  alienated  all  his  property,  he  must  be  considesed  to 
have  intended  to  defraud  them.  Hence  the  children  must  give  up  the  property  to  ikt 
creditors,  although  they  were  not  aware  of  the  fraud.    (D.  42,  8, 17,  1.) 

An  heir  pays  legacies  under  a  wilL  It  is  then  discovered  that  enough  does  not 
remain  for  the  creditors  of  deceased.  The  creditors  can  revoke  the  legacies.  (D.  4% 
8,  6,  13.)  But  the  legatees  can  be  sued  only  for  what  remains  to  them  of  the  legaciei 
at  the  time  the  action  is  brought     (D.  42,  8,  6,  11.) 

A  father-in-law  gives  to  his  son-in-law  a  dowiy,  and  thereby  reduces  his  assett. 
The  son-in-law  cannot  be  sued  by  the  creditors,  unless  he  knew  the  alienation  vst 
made  to  defraud  them,  because  he  is  in  the  position  of  a  purchaser  for  valuable  oon- 
sideration.  He  probably  would  not  have  married  without  a  dowry ;  but  if  the  wife  geti 
the  dowry,  as  upon  a  divorce,  she  can  be  sued  by  the  creditors,  because,  in  respect  d 
her,  her  father's  gift  is  gratuitous,  even  if  she  is  ignorant  of  the  father's  iiuotna^. 
(D.  42,  8,  26,  1.) 

Bbmsdies  for  Fraudulent  Alienations. 

1.  Actio  Pauliana, 

(1.)  This  action  may  be  brought  by  creditors,  but  not  by  the  dobttir  himself  or  kis 
heirs  (C.  7,  75,  4),  against  a  person  cognisant  of  the  fraud,  althou^  he  has  ceased  to 
possess  the  property  (D.  42,  8, 25,  1) ;  and  abo  against  any  one'  who  has  in  his  panv- 
sion  any  property  of  the  debtor  without  valuable  consideration,  even  if  innooent  d 
the  fraud.  (D.  42,  8,  25,  2.)  It  lies  also  against  the  bankrupt  himself,  althoogb 
upon  this  point  there  was  once  a  difference  of  opinion.  (D.  42,  8,  25,  7.)  The  action 
lies  also  by  and  against  the  heirs  of  these  parties  respectively.     (D.  42,  8,  10,  25.) 

(2.)  The  object  is  to  restore  the  property  with  all  its  produce  and  every  incremnt 
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(causa),  (D.  42,  8,  10,  19 ;  D.  42,  8,  25,  4.)  But  the  defendant  may  deduct  his 
ezpensea.     (D.  48,  2, 10,  20.) 

2.  Interdictum  Fratidatorium. — The  distinction  between  this  and  the  former  is  not 
known.  It  has  been  suggested  that  it  was  the  remedy  given  to  the  bonorum  emptor,  as 
the  universal  succession  of  the  bankrupt ;  but  there  are  difficulties  in  the  text  (D.  42,  8, 
10,  {«.)  in  the  way  of  accepting  this  explanation. 

8.  Actio  Pauliana  in  factum. 

If  a  person  ^has  lost  possession  of  anything  fraudulently  conveyed  to  him,  or  has 
been  fraudulentiy  acquitted  of  a  debt,  the  remedy  is  the  actio  in  factum.  (D.  42,  8, 
14 ;  D.  42,  8,  17.)  In  the  latter  case,  the  object  of  the  action  is  to  restore  the 
obligations  that  have  been  cancelled.     (D.  42,  8,  10,  22.) 

The  action  lies  for  one  year  absolutely  (D.  42,  8,  6,  14),  and  after  that  only  for  so 
much  as  the  defendant  has  retained.     (D.  42,  8,  10,  24.) 


Third  Epoch— EXECUTION  against  Property. 

The  earliest  form  of  execution  of  judgment  debts  was  the 
seizure  of  the  debtor,  and  making  him  a  slave.  The  execution, 
moreover,  remained  an  act  of  private  vengeance,  regulated  and 
controlled  by  the  Praetor.  The  first  attempt  of  the  Praetor  to 
get  directly  at  the  property  of  a  debtor  was  in  the  case  of  those 
that  fraudulently  evaded  the  process  of  the  Court,  and  his  mode 
of  proceeding  was  by  making  the  debtor  a  bankrupt.  This 
entailed  the  loss  of  the  debtor's  political  rights.  The  debtor 
became  infamous.  Finally,  when  curators  were  appointed,  the 
sale  of  the  debtor's  universal  succession  was  avoided ;  the  cura- 
tors sold  his  property  in  lots,  and  thus  saved  his  legal  character 
{existimatio).  When  a  person  was  willing  to  pay  his  debts,  but 
unable,  he  could,  from  the  beginning  of  the  Empire,  make 
a  voluntary  surrender  of  his  property,  and  thus  escape  the 
stigma  of  infamy,  but  he  got  only  a  qualified  discharge  from 
his  creditors. 

So  far  the  Roman  Law  provides  two  modes  of  enforcing 
judgment  debts — ^imprisonment  and  bankruptcy.  These  ways 
were  practically  sufficient,  because  if  a  debtor  concealed  him- 
self so  that  his  creditors  could  not  catch  him  to  imprison  him, 
he  could  be  made  a  bankrupt.  In  cases,  however,  where  a 
debtor  was  able  to  pay,  the  proceedings  by  imprisonment  or 
bankruptcy  were  an  indirect  mode  of  compulsion  only,  and  there 
was  wanted  some  simpler  and  easier  method  by  which  the 
creditor  could  pass  by  the  person  of  his  debtor  and  obtain  pay- 
ment out  of  his  property.  At  length,  in  the  time  of  the  Emperor 
Antoninus  Pius,  judgment  debts  were  enforced  directly  by  the 
seizure  and  sale  of  the  debtor's  goods  by  public  officials.  (D. 
42,  1,  6,  2 ;  D.  42,  1,  31.)     Once  introduced,  this  became  the 
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regular  way  of  levying  execution  for  debt  when  the  debtor  was 
not  suspected  of  insolvency.    (C.  7,  53,  9.) 

Anything  belonging  to  the  debtor  could  be  taken  in  execution, 
except  slaves,  oxen,  or  implements  of  agriculture.  (C.  8,  17, 
7.)  Animals  and  moveables  were,  however,  to  be  taken  and 
exhausted  before  recourse  was  had  to  the  land  of  ihh  debtor. 
(D.  42,  1,  15,  8.)  Money  due  to  a  debtor  could  also  be  seized 
in  execution  (C.  7,  53,  5),  if  it  were  undisputed,  but  not  other- 
wise. (D.  42,  1,  15,  9.)  The  creditors  may  either  sell  the  debt 
or  sue  the  debtor,  as  they  deem  expedient.  (D.  42,  1,  15,  10.) 
So  money  deposited  with  bankers,  and  standing  to  the  credit 
of  the  debtor,  could  be  seized  in  payment  of  his  debt.  (D.  42, 
1,  16,  11.) 

The  sale  of  goods  was  conducted  by  the  oflScers  of  Court 
(o^ialesy  appaiitores).  (C.  8,  23,  2.)  If  the  judgment  debtor 
causes  the  sale  to  be  defeated,  the  creditor  may  have  the  goods 
adjudged  to  him  as  his  property,  unless  the  goods  were  of 
greater  value  than  the  debt.     (C.  8,  23,  3 ;  D.  42,  1,  16,  3.) 

D.  Extrajudicial  Remedies. 

The  legis  actio  per  pignoris  capionem  (by  taking  a  pledge)  applies  to  some 
matters  by  custom,  to  others  by  statute.    (G.  4,  26.) 

By  custom  it  was  brought  in  for  militar}'  matters.  Soldiers  were  allowed 
for  their  pay  to  take  a  pledge  from  the  man  that  ought  to  give  it  them,  if  he 
did  not  give  it  them  :  the  money  given  them  on  account  of  pay  was  called 
aes  militare.  They  were  allowed  to  take  a  *pledge  too  for  the  money  with 
which  they  had  to  buy  their  liorses :  that  money  was  called  aes  equestre. 
And  again,  for  the  money  with  which  they  had  to  get  barley  for  then- 
horses  ;  that  money  was  called  aes  hordearium,    (G.  4,'  27.) 

By  statute,  again,  it  was  brought  in  for  some  cases,  as  by  the  statute 
of  the  XII  Tables  against  the  man  that  bought  a  sacrifice  and  did 
not  give  the  price,  and  also  against  him  that  did  not  g^ve  the  price  for  the 
beast  of  burden  that  he  had  let  out  expressly  in  order  to  spend  on  a  feast, 
that  is,  a  sacrifice,  the  money  he  so  received.  By  the  lex  Plaetoria^  again, 
pignoris  capio  was  allowed  the  farmers  of  the  State  taxes  of  the  Roman 
people  against  those  that  owed  them  taxes  under  any  statute.    (G.  4,  28.) 

In  all  those  cases,  when  the  pledge  was  taken,  a  set  form  of  words  was 
used,  and,  therefore,  most  were  of  opinion  that  .this  action  too  was  Ugis 
actio.  But  some  were  of  opinion  that  it  was  not.  In  the  first  place,  they  said 
that  the  taking  of  the  pledge  was  carried  out,  not  in  court  {extra  jus\  that 
is,  not  before  the  Praetor,  and  often  even  in  the  absence  of  the  opposite 
party ;  whereas  no  otiier  actions  could  be  used,  except  before  the  Praetor, 
in  the  presence  of  the  opposite  party.  Then,  further,  a  pledge  could  be  taken 
even  on  a  day  that  was  ne/astus—^  day,  that  is,  on  which  one  could  not  law- 
fully bring  a  legis  actio,    (G.  4,  29.) 
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Sir  Henry  S.  Maine  has  some  very  interesting  and  important  observations  (Early 
History  of  Institutions,  p.  267)  on  the  place  occupied  by  pignoris  cajno  as  an  ancient 
form  of  distress,  initiating  civil  proceedings.  The  analogous  practices  among  ancient 
nations  that  he  points  out,  seem  to  throw  light  upon  a  subject  that  is  left  by  Gaius 
Tery  obscure. 


PART  IV.— APPEALS. 


First  Period — ^During  the  Repubuo. 

The  Roman  magistrates  during  the  Republic  did  not  form  a 
hierarchy.  They  were  independent  of  each  other,  each  being 
theoretically  a  delegate  of  the  sovereign  power  of  the  people. 
But  the  notion  of  an  appeal  impUes  a  subordination  of  courts, 
and  a  challenge  of  the  judgment  of  a  lower  in  a  higher  court. 
So  long,  therefore,  as  there  was  no  subordination  of  magistrates, 
there  could  be  no  appeal.  Nevertheless,  during  the  Republic 
two  institutions  existed  that  in  some,  although  insufficient, 
measure,  suppUed  a  substitute  for  a  regular  system  of  appeal. 

I.  Provocatio.  —  When  a  person  was  condemned  by  a 
criminal  court,  he  could  appeal  (provocare)  to  the  Roman  people. 
According  to  Cicero,  this  right  of  appeal  existed  under  the 
longs ;  but  a  text  of  Pomponius  states  that  the  right  of  appeal 
was  introduced  on  the  expulsion  of  the  kings,  as  a  limitation  of 
the  powers  of  the  consuls,  who  could  not  touch  the  caput  of  a 
Roman  citizen  without  the  sanction  of  the  people.  (D.  1,  2,  2, 
16.)  In  later  times,  criminal  justice  was  admiuistered  by  com- 
missions (quaestiones  perpetuae)  composed  of  private  citizens 
selected  by  the  Praetors,  and  the  appeal  to  the  people  fell  into 
disuse.  The  trial  itself  was  held  by  the  delegates  of  the  people, 
and  there  was  no  longer  the  same  necessity  for  an  appeal  as 
when  that  formed  the  only  restriction  on  the  arbitrary  power 
of  the  magistrate. 

II.  Appellatio.  —  From  the  peculiar  constitution  of  the 
Roman  magistracy  another  consequence  followed.  Each 
magistrate,  as  a  distinct  depository  of  the  sovereign  power, 
had  the  right  to  forbid  any  execution  or  judicial  act  of  any 
other  magistrate.  It  was  a  maxim  of  the  Roman  Law  with 
reference  to  partnerships,  that  in  a  dispute  between  two 
partners,  that  one  who  said  **  No "  was  to  have  his  way.  In 
like  manner,  a  magistrate  could  be  stopped  in  any  official  act 
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by  the  veto  of  any  other  magistrate  of  equal  or  higher  standing. 
(D.  5,  1,  58.)  Such  a  veto  was  called  iniercessioy  and  the  formal 
demand  for  it  by  a  private  individual,  appellatio.  The  tribunes 
especially  had  this  right  of  veto  over  even  Consuls  and  Praetors. 
They  exercised  the  power  either  individually  or  collectively  after 
hearing  the  grounds  of  the  appUcation. 

The  eflFect  of  the  veto  was  purely  negative :  it  stopped  for 
the  time  the  act  forbidden,  but  it  substituted  nothing  in  its 
place,  and  thus  could  not  operate  as  an  amending  power.  In 
many  cases,  however,  this  remedy  was  sufficient. 


Second  Period — During  the  Empire. 

During  the  first  days  of  the  Empire  the  old  system  con- 
tinued. The  Emperor,  in  virtue  of  being  made  tribune  for  life, 
could  veto  the  acts  of  any  magistrate  in  Rome  and  Italy.  In 
the  imperial  provinces  the  Emperor  governed  by  his  lieutenants, 
fi'om  whose  decisions  an  appeal  lay  as  of  course  to  him  ;  and  in 
the  provinces  reserved  for  the  Senate,  the  Emperor,  in  his 
capacity  of  Proconsul,  could  veto  any  of  the  acts  of  a  governor. 
At  first,  therefore,  the  interference  of  the  Emperor  in  the 
administration  of  justice  arose  from  his  combining  in  himself  a 
number  of  offices  formerly  held  by  diflferent  elected  magistrates. 
But  although  the  Republican  forms  were  scrupulously  followed, 
the  establishment  of  the  Empire  meant  the  abolition  of  all  the 
independent  and  rival  magistracies  of  the  Republic,  and  the 
substitution  of  a  single  sovereign.  The  want  that  must  have 
been  felt  during  the  Republican  period  of  a  proper  court  of 
appeal,  soon  led  the  Emperors  to  overstep  the  strict  limits  of 
the  magistracies  they  held,  and  to  make  themselves  a  supreme 
appellate  tribunal  from  all  courts  throughout  the  Roman  world. 

I.  From  whom  an  appeal  lies. 

At  first  the  only  Court  firom  which  no  appeal  lay  was  ihe 
Emperor ;  but  after  Hadrian,  the  Senate  (D.  42,  2,  1,  2),  and 
after  Constantino,  the  Praetorian  Prefects  gave  final  decisions. 
(C.  7,  62,  19.)  These  courts  might,  however,  be  asked  to  re- 
hear a  cause.  (C.  1, 19,  5.)  The  Emperor  could  also,  in  appoint- 
ing any  judge  to  d(jtermine  a  cause,  provide  that  his  dedsion 
should  be  final.  (D.  49,  2,  1,  4.)  In  all  other  cases  an  appeal 
could  be  brought.     (C.  7,  62,  19.) 

Generally  appeals  from  magistrates  in  Rome,  and  from  the 
judges  in  certain  provinces,  were  carried,  in  the  first  instance. 
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to  the  prefect  of  the  city  (0.  7,  62,  17 ;  C.  7,  62,  23) ;  and  from 
the  presidents  of  provinces  to  the  Praetorian  prefect.  (C.  7, 
62,  32,  pr.) 

II.  From  what  judgments  an  appeal  lies. 

1.  There  was  no  appeal  when  the  judgment  was  ipso  Jure 
invaUd.  In  a  former  chapter  (p.  849),  cases  have  been  pointed 
out  where  a  judgment  could  be  treated  as  null  and  void  without 
the  necessity  of  any  appeal. 

Generally  no  appeal  lay  from  an  interlocutory  judgment, 
that  is,  a  judgment  upon  some  subordinate  point,  arising  in  the 
coiurse  of  the  proceedings  before  the  judge  gives  his  final 
decision  on  the  question  brought  before  him.  (D.  49,  5,  4.) 
The  exception  was  when,  if  the  judge  was  wrong,  the  judgment 
would  do  an  irremediable  wrong,  as  by  the  unlawful  infliction 
of  torture.    (D.  49,  5,  2.) 

3.  No  appeal  lay  from  the  execution  of  a  judgment,  imless 
the  official  carrying  it  out  exceeded  his  authority.    (C.  7,  65,  5.) 

4.  No  appeal  lay  from  a  judgment  by  a  magistrate  against 
one  of  the  officers  of  his  court  in  respect  of  his  official  acts. 
(C.  7,  65,  3.) 

5.  In  other  cases,  an  appeal  was  disallowed  when  vexatious, 
or  causing  inconvenient  delay — as  to  prevent  the  opening  of  a 
will,  or  the  entry  of  an  heir  (D.  49,  5,  7,  pr.),  or  to  deprive  a 
secured  creditor  of  his  right  of  sale.     (D.  49,  5,  7,  2.) 

There  was  no  restriction  as  to  the  value  of  the  subject-matter 
of  litigation.  (C.  7,  62,  20.)  But  it  appears  there  was  some 
limit  as  to  the  amount  of  money  in  dispute  in  cases  of  appeal 
to  the  Emperor.     (D.  49,  1,  10,  1.) 

III.  Who  may  appeaL 

Not  merely  the  parties  or  their  agents  could  appeal  (D.  49, 
5,  1 ;  D.  49,  9,  1),  but  sureties  that  intervened  in  the  suit 
(D.  49, 1,  5,  pr.),  and  others  interested.  Thus,  if  one  of  two  co- 
heirs is  sued,  and  judgment  given  against  him  by  collusion,  the 
other  co-heir  can  treat  the  judgment  as  null  and  void,  or  may 
appeal  if  he  thinks  fit.  (D.  49,  1,  5,  pr.)  So  legatees  and  slaves 
enfranchised  by  will  can  appeal  against  a  judgment  pronoun- 
cing the  will  illegal,  on  the  ground  of  its  not  having  provided 
for  certain  persons  (incfficiomm)  if  they  allege  collusion.  (D.  49, 
1,  5,^1.)  A  person  against  whom,  as  contumacious,  judgment 
has  been  given,  cannot  appeal.     (D.  49,  1,  23,  3;  C.  7,  65,  1.) 

IV.  Notice  of  appeal. 

The  usual  course  was  for  a  dissatisfied  litigant  to  give  verbal 
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notice  of  appeal  on  hearing  the  judgment  given  (D.  49,  1,  2) ; 
but  if  he  did  not,  he  preserved  his  right  of  appeal  by  giving 
notice  in  writing  within  a  certain  time,  which  was  finally  fixed 
by  Justinian  at  ten  days.    (Nov.  23,  1 ;  D.  49,  1,  3,  4.) 

V,  Security  for  costs. 

If  the  appeal  is  frivolous  or  upon  insufficient  grounds,  Ae 
appellant  was  required  to  give  securities  for  a  penalty  of  one- 
third  the  amount  in  dispute,  in  the  event  of  the  appeal  failing. 
(Paul,  Sent.  5,  33, 1.)  If  good  sureties  are  not  forthcoming, 
the  appellant  must  deposit  the  amoimt.  (Paul,  Sent.  5, 
33,  2.) 

VI.  Proceedings  to  hearing. 

Unless  notice  of  appeal  has  been  given  on  hearing  judgment 
(D.  49,  1,  2),  the  first  step  to  be  taken  by  the  appellant  was  to 
present  to  the  judge  from  whom  the  appeal  was  made  a  written 
petition  of  appeal  (Libellus  Appellatorius).  It  contained  the 
names  of  the  appellants,  the  respondents,  and  the  judgment 
appealed  against  (D.  49,  1,  1,  4),  with  a  statement  of  the 
grounds  of  appewl.  (D.  49,  1,  13,  I.)  The  appellant  was  not, 
however,  restricted  to  the  reasons  so  stated,  and  could  at  the 
subsequent  stages  adduce  other  reasons.     (D,  49,  1,  3,  3.) 

The  judge,  after  receiving  the  petition  of  appeal,  sent  it  to 
the  Court  of  Appeal.  (D.  49,  6,  1,  pr. ;  D.  50,  16,  106.)  His 
letter  (litterae  dimissoriae,  apostoli)  simply  stated  the  fact  that 
the  appellant  appealed  fi-om  his  judgment  in  a  particular  matter. 
(D.  49,  6,  1,  1.)  When  the  appeal  was  to  the  Emperor,  the 
letter  was  called  relatio,  (C.  Th.  11,  30,  1.)  A  judge  that 
improperly  refused  to  admit  an  appeal  was  liable  to  fine  (C.  7, 
62,  22 ;  C.  7,  62,  31),  and  the  appellant  could  appeal  from  such 
refusal  directly  to  the  Court  above,  if  the  Court  below  pertina- 
ciously refused.  (D.  49,  5,  5,  pr.)  When  a  judge  refused  to 
admit  an  appeal,  he  ought  to  state  the  grounds  of  his  refusal, 
and  give  a  copy  of  them  in  writing  to  the  suitor.  (D.  49,  5,  6; 
D.  49,  1,  25.) 

Within  a  period,  at  first  of  twenty  (C.  Th.  11,  30,  8),  and 
afterwards  of  thirty  days,  all  the  docimients  must  be  sent  to 
the  Court  of  Appeal.  (C.  7,  62,  24.)  If  the  record  was  muti- 
lated, and  any  pleadings  or  evidence  suppressed,  the  judge 
of  the  Court  below  was  made  infamous.  (C.  7,  62,  15.)  A 
certain  time  was  allowed  to  prosecute  the  appeal,  finally  fixed  by 
Justinian  at  six  months  in  appeals  fi-om  distant  provinces,  and 
three  months  from  the  nearest  provinces,  and  five  days.     (C  7, 
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63,  5,  pr.)  If  the  appellant  did  not  appear  by  the  last  day  of 
grace,  his  appeal  was  lost.    (Nov.  119,  4.) 

The  Court  of  Appeal  cc^d  not  remit  causes  to  the  lower 
Court  (C.  7,  62,  6,  pr.),  but  could  take  new  evidence  if  neces- 
sary (C.  7,  62,  6,  1),  and  admit  new  arguments,  even  when 
these  might  have  properly  been  urged  in  the  lower  court. 
(C.  7,  63,  4.) 

Until  the  appeal  is  decided,  the  rights  of  the  parties  must  not 
be  changed.  (D.  49,  7,  1 ;  C.  7,  62,  3.)  A  person  sentenced  to 
relegation  cannot  be  banished  until  his  appeal  is  disposed  of. 
(D.  49,  7,  1,  2.) 

VII.  Costs. 

At  first  no  penalty  was  attached  to  failure  of  appeal,  but  in 
the  case  first  of  appeals  to  the  Emperor,  and  afterwards  to  the 
Senate,  the  imsuccessftd  appellant  was  subject  to  penalties. 
In  the  time  of  Paul,  an  unsuccessful  appellant  was  liable  to 
fourfold  the  costs  of  his  adversary.  (Paul,  Sent,  5,  37,  1.)  By 
a  constitution  of  Piocletian  and  Maximian,  the  amount  of  the 
penalty  was  left  to  the  discretion  of  the  Court  of  Appeal 
(C.  7,  62,  6,  4.) 


EVIDENCE. 


In  the  DiviBion  called  Substantive  Law,  an  account  has  been 
given  of  Rights  and  Duties,  and  of  the  modes  in  which  they 
are  created,  transferred,  or  extinguished.  For  most  of  the 
transactions  of  life  this  department  of  law  suffices.  But 
occasionally  a  difficulty  arises ;  it  is  not  agreed  whether  certain 
£BU)ts  exist,  or  whether,  if  they  do  exist,  they  give  rise  to  rights 
or  duties.  For  the  determination  of  such  questions  the  Law 
of  Procedure  makes  provision.  The  steps  to  be  taken  to 
obtain  the  decision  of  a  dispute  have  now  been  enumerated ; 
there  remains  only  the  subject  of  evidence. 

At  the  outset,  a  distinction  may  be  made  between  questions 
of  law  and  questions  of  fact.  When  two  Utigants  agree  as  to 
the  existence  of  an  alleged  fact,  but  dispute  whether  it  is 
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investitive  or  divestitive  of  an  alleged  right  or  duty,  the 
question  submitted  to  the  judge  is  one  of  law  alone,  and  there 
is  no  occasion  for  evidence.  When  the  parties  disagree  as  to 
the  existence  of  an  alleged  fact,  but  agree  that  if  it  existed  it 
would  be  investitive  or  divestitive,  as  the  case  may  be,  the 
question  is  one  of  fact  alone.  Both  things  may  be  in  dispute, 
and  then  the  question  is  one  both  of  law  and  of  fact.  This 
distinction  was  emphasised  in  Rome  up  to  the  time  of  Diocletian 
by  a  difference  of  tribunal.  If  no  question  of  fact  were  at  issue 
between  Utigants,  the  controversy  was  determined  by  the 
magistrate  alone,  without  sending  the  parties  to  b,  judex. 

In  order  to  put  an  end  to  a  controversy,  a  judge  had  to 
decide  as  to  the  existence  of  an  investitive,  divestitive,  or 
transvestitive  fact.  This  is  very  clearly  brought  out  in  the 
formulae  in  actions  in  peraoiiam :  "  If  it  appears  that  A  ought  to 
give  10  aurei  to  B  in  consequence  of  a  sale,  mandate,  Ac  Ac" 
The  intentio  specifically  affirms  the  duty,  and  the  demonstrado 
points  out  the  investitive  fact.  Again,  suppose  the  question  is 
whether  Titius  is  under  the  potestas  of  his  fether.  Titius 
alleges  that  he  was  emancipated.  Here  the  question  is  as  to 
the  existence  of  a  divestitive  fact ;  if  the  judge  is  satisfied  as 
to  that,  the  consequence  follows  that  Titius  is  not  under  his 
father's  potestas.  The  object,  then,  of  evidence,  is  to  lead  the 
judge  to  behove  in  the  existence  or  non-existence  of  an  alleged 
investitive,  divestitive,  or  transvestitive  fact. 

A  judge  is  supposed  to  have  no  personal  knowledge  of  the 
facts  in  dispute  in  any  case  brought  before  him.  He  can  arrive 
at  a  conclusion,  therefore,  solely  upon  evidence.  The  word 
"  evidence  "  is  used  with  great  latitude,  but  it  is  perhaps  con- 
venient to  restrict  its  use,  and  to  distinguish  it  firom  "  testimony." 
'*  Testimony^*  is  the  statements  of  witnesses ;  evidence  is  any 
fac^  lending  to  satisfy  a  judge  of  the  existence  ofan  mvesfiiive 
fact.  In  one  sense,  doubtless,  testimony"  is  itseff  only  an 
evidentiary  fact.  That  A  says  he  witnessed  a  certain  event,  is 
merely  a  fact  firom  which  the  judge  may  infer  that  the  event 
actually  happened.  The  fact  that  A  makes  the  statement  is 
made  known  to  the  judge  through  his  senses ;  but  that  the 
statement  is  true,  is  pure  inference,  which,  according  to  circimi- 
stances,  may  be  of  any  degree  of  probability,  fi-om  zero  up  to 
complete  assurance.  But  the  credibility  of  witnesses  is  so 
special  and  distinct  a  kind  of  inference,  that  there  is  good 
reason. for  distinguishing  between  the  testimony  of  witnesses 
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and  the  facts  to  which  they  testify.  The  distinction  may  be 
expressed  in  another  way.  A  fact  is  said  to  be  proved  when  a 
judge  is  satisfied  of  its  existence.  No  better  definition  oi proof 
can  be  given.  Attempts  have  been  made  to  set  up  an  external 
or  objective  standard  of  proof,  to  supply,  as  it  were,  a  foot- 
rule  for  the  measurement  of  evidence,  but  such  attempts  are 
necessarily  iutile.  Whatever  conviction  rests  upon  human 
testimony  can  never  attain  more  than  a  certain  high  degree  of 
probability,  and  it  is  absolutely  impossible  to  measure  that 
probability  by  any  hard  and  fast  rules.  Taking  "  proof,"  then, 
in  the  sense  here  given,  we  may  distinguish  between  the  facts 
to  be  proved  and  the  instruments  or  media  of  proof.  The 
instrument  of  proof  is  human  testimony.  Witnesses  are,  so 
to  speak,  the  eyes  through  which  the  judge  sees  what  does  not 
take  place  in  his  presence. 

This  leads  to  another  distinction.  The  facts  proved  by 
witnesses  may  be  either  the  alleged  investitive  or  divestitive 
facts,  or  others  from  which  these  facts  may  be  inferred.  In  the 
former  case,  the  testimony  is  Direct ;  in  the  latter,  Circumstan- 
tial. In  one  sense,  indeed,  nearly  all  evidence  may  without 
impropriety  be  called  circumstantial ;  for  in  nearly  every  inves- 
titive fact  an  element  of  "  intention "  comes  in,  and  that  is  a 
mental  fact  that  cannot  be  proved  directly,  but  only  by  inference. 
A  is  seen  to  raise  a  gun,  to  aim  at  B,  and  to  pull  the  trigger. 
B  is  killed.  This  would  satisfy  a  judge  that  A  MUed  B,  but  not 
necessarily  that  A  intended  to  Mil  B,  for  it  might  be  that  A  did 
not  know  that  the  gun  was  loaded.  Strictly  speaking,  as  an 
intention  can  be  inferred  only  from  outward  and  visible  facts, 
the  evidence  might  be  called  circumstantial.  But  practically 
what  is  meant  by  direct  evidence  is  such  testimony  that, 
if  it  were  absolutely  to  be  trusted,  would  put  the  judge  in  the 
same  position  as  'if  he  himself  were  actually  present  at  the 
transaction  in  question.  Evidence  is  circiunstantial  when  the 
testimony  does  not  go  so  far,  but  only  to  facts  from  which  by 
a  process  of  inference  the  judge  may  pass  to  the  conclusion 
that  the  transaction  actually  took  place.  Much  has  been  said 
as  to  the  comparative  worth  of  direct  and  circumstantial 
evidence.  The  advantage  of  direct  evidence  is  that  it  contains 
only  one  source  of  error — the  fallibility  of  testimony;  while 
circumstantial  evidence,  in  addition  to  that,  has  fallibility  of 
inference.  Occasionally,  it  is  true,  the  circumstantial  evidence 
may  be  given  under  circinnstances  that  practically  eliminate 
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the  fallibUity  of  the  witnesses,  but  there  still  remains  the 
fallibility  of  inference.  There  is,  however,  little  to  be  gained 
by  a  comparison  in  the  abstract,  since  both  forms  admit  of 
every  degree  of  probability,  from  the  lowest  to  the  highest. 

The  question  may  now  be  considered,  what  is  the  purpose  of 
the  law  of  evidence,  and  what  is  meant  by  a  rule  of  evidence ! 
It  is  important  to  point  out  what  a  rule  of  evidence  does  nta 
mean.  A  rule  of  evidence  is  not  a  measure  supplied  to  a  judge 
to  enable  him  to  determine  whether  a  fact  is  proved  or  not.  A 
rule  of  evidence  is  a  rule  simply  for  excluding  evidence.  Tim 
will  appear  from  obvious  considerations.  Evidence  is  of  infinite 
degrees,  and  even  the  slightest  fact  or  testimony  miay  hare 
some  value.  But  if  a  judge  were  allowed  to  take  into  accoiint 
everything  that  could  by  possibility  affect  his  judgment,  litiga- 
tion might  be  protracted  almost  without  end.  Evidence  might 
easily  be  led  to  a  length  too  great  for  the  importance  of  tiie 
matter  at  stake  or  for*  the  time  at  the  disposal  of  the  judge.  A 
balance  must  be  struck  between  the  considerations  of  the  worth 
of  the  evidence  and  of  its  cost.  Evidence  may  be  so  slight  » 
not  to  be  worth  the  trouble  or  expense  of  bringing  it  forwari 
An  instance  is,  the  rule  that  requires  evidence  to  be  produced 
at  once,  or  within  a  specified  time.  After  that  time  has  elapsed 
new  evidence  may  be  discovered,  such  that,  if  produced  in  time 
would  have  seriously  affected  the  opinion  of  the  judge.  But 
a  controversy  cannot  be  kept  open  for  ever,  and  it  is  better,  on 
the  whole,  that  a  judge  should  occasionally  be  led  wrong  by  aa 
insufficiency  of  evidence,  than  that  controversies  shoidd  never 
be  ended. 

The  first  head  of  exclusion  may  be  called  "  Irrelevant  FactB.' 
There  is  a  distinction  between  logical  and  legal  relevance.  A 
fact  is  logically  relevant  if,  in  accordance  with  the  rules  d 
logic,  it  ought  to  influence  the  belief  of  a  judge.  When  ■ 
witch  was  thrown  into  a  pond  of  water,  the  fact  that  she  smnl 
had  no  causal  connection  with  the  feet  that  a  particular  manV 
cow  had  died.  Such  a  fact  is  therefore  logically  irrelevant 
but  in  some  systems  of  law  such  facts  have  been  admitted. 
Trial  by  ordeal  ^affords  an  instance  of  facts  l(>g:ically  quit* 
irrelevant,  but  not  legally  irrelevant.  A  rational  system  d 
jurisprudence  will  exclude  facts  that  are  logically  irrelevant 
but  it  will  not,  therefore,  admit  every  fact  that  is  logidDr 
relevant.  There  may  be,  and  are,  in  the  circumstances  undtf 
which  justice  is  administered,  good  reasons  why  some  logicaDr 
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relevant  facts  should  be  excluded  from  the  cognisance  of  a 
judge.     Their  evidentiary  value  may  not  be  worth  the  trouble 
and  cost  of  establishing  them.      The  reasoning  applicable  to 
the  decision  of  such  a  point  is  well  illustrated  by  the  controversy, 
T^hether  previous  good  or  bad  character  should  be  admitted  in 
the  case  of  a  person  accused  of  a  crime.      Logically,  character 
is    often   a   specially  relevant  circumstance.     A  person  goes 
into  a  shop  and  offers  in  payment  of  goods  a  bad  sovereign. 
If  this  person  has  borne  cm  unblemished  character,  and  has 
never  been   known    to  attempt   to   pass    false    money,   the 
inference  is  almost  irresistible  that  in  this  case  he  was  not 
a'ware  the  sovereign  was  bad.    Suppose,  however,  that  he  is  a 
thrice-convicted  utterer   of  bad   coin,   the  inference  is  very 
strong,   although  not    absolutely  conclusive,    the   other  way. 
In  all  cases  where  the  act  done  is  ambiguous,  and,  standing 
alone,  raises  no   very   strong  presumption   either   of  guilt  or 
innocence,  the  character  of  the  accused  may  be  of  the  last 
importance.     In  other  cases,  again,  the  inference  to  be  derived 
from  previous  character  may  be  very  slight.     To  show  that  a 
man  twenty  years  ago  committed  an  assault,  would  have  a 
scarcely  appreciable  relevance  on  a  charge  of  forgery.      The 
English  and  French  systems  of  criminal  jurisprudence  deal  with 
the  relevance  of  character  in  an  entirely  opposite  spirit.     By  the 
French  law,  the  antecedents  of  an  accused  person  may  be  raked 
up  against  him ;  while  the  English  law  refuses,  as  a  general 
rule,  to  admit  even  a  previous  conviction  for  crime,  imless  to 
rebut  evidence  of  good   character.      The  Indian  Penal  Code 
steers  a  middle  course.     It  allows  a  conviction  for  crime  to  be 
proved,  and  even  evidence  of  bad  character  if  led  in  answer 
to   evidence  of  good   character;    but  in  no  case  does   it  go 
farther  than  to  admit  evidence  of  general  reputation  or  dis- 
position;   it   excludes  evidence  of  particular  acts   by  which 
reputation  or  disposition  may  be  shown. 

The  second  head  of  exclusion  relates  to  "  Testimony.*'  What 
testimony,  or,  in  other  words,  what  statements  of  persons,  are 
inadmissible  ?  Under  the  word  "  Testimony"  may  be  reckoned 
every  statement  that  is  not  part  of  the  res  gestae.  In  many  cases 
an  investitive  fact  may  be  a  statement  of  a  person.  Thus,  if 
Titius  stipulates  for  10  aurei,  and  Gains  promises  them,  the 
question  for  the  judge  is  whether  Titius  made  one  statement 
and  Gaixu3  another.  A  statement  of  a  person  is  testimony  when 
it  tends  to  prove  either  an  investitive  fact  or  a  relevtmt  fact. 
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In  this  sense  it  may  be  said  that  the  bulk  of  the  law  of 
evidence  is  concerned  with  the  exclusion  of  testimony. 

In  the  Roman  Law  a  third  head  may  be  found  in  ihe  rul^ 
as  to  the  Sufficiency  of  Testimony.  It  will  appear  that  a 
certain  arbitrary  objective  standard  of  evidence  was  hud 
down. 

The  fourth  and  last  head  consists  of  the  rules  under  whidi 
admissible  testimony  may  be  produced  and  recorded. 

It  would  be  interesting,  doubtless,  if  it  were  possible,  to 
trace  the  history  of  the  Law  of  Evidence  in  Rome.  Grains,  our 
best  source  of  information  in  Roman  legal  antiquities,  is  silent 
on  the  subject.  It  seems,  however,  expedient  to  give  a  brief 
sketch  of  the  Law  of  Evidence  as  it  stood  in  the  time  of 
Justinian. 

A.  Relevancy  of  FACTa 

It  would  probably  be  difficult  to  say  how  far  the  Roman  Law 
went  in  the  exclusion  of  facts  logically  relevant ;  but  instances 
may  be  cited  of  the  exclusion  of  facts  on  the  ground  of  logical 
irrelevance. 

Illustrations. 

To  prove  that  Tititis  is  freebom,  it  is  relevant  to  prove  that  he  was  bom  after  Ide 
mother  was  manumitted.  It  is  not  relevant  to  prove  that  no  one  has  questlooed 
that  the  brothers  of  Tltius  are  freeborn.  (G.  4,  19,  17.)  Titins  may  be  free,  and  hs 
brothers  slaves.     (G.  7,  16,  17.) 

To  prove  that  Titius  is  freeborn,  it  is  irrelevant  to  show  that  his  daughter  is  free, 
for  she  would  be  free  if  her  mother  were  free,  although  her  father  were  a  dave.  (C  l, 
19,  10.) 

To  prove  that  Glyoo  is  a  slave,  it  is  not  enough  to  show  that  his  mother  and 
brothers  were  slaves,  for  he  might  have  got  his  freedom.     (G.  4, 19,  22.) 

B.  Exclusion  of  Testimony. 

Testimony  is  either  oral  or  written.  Two  kinds  of  exc1nsi(Hi, 
therefore,  have  to  be  considered — the  exclusion  of  oral  testimony 
not  by  writing,  and  the  exclusion  of  oral  testimony  by  writing. 

(a.)  Written  Testimony. 

It  is  obvious  that  by  far  the  most  trustworthy  testimony  of 
a  fact  is  that  recorded  at  the  time,  if  made  imder  the  eyes  of 
the  person  interested  in  exposing  a. falsehood.  The  written 
record  of  a  contract  signed  by  the  two  parties  is  by  far  the 
best  evidence  of  the  agreement  made  between  them.  So  much 
impressed  with  this  view  has  been  the  English  legislature  that 
it  refuses  sanction  to  many  agreements,  unless  they  are  written. 
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and  signed  by  the  person  to  be  bound.  Generally  speaking, 
however,  in  the  Roman  Law,  writing  was  not  essential.  (C.  4, 
21,  15.)  Thus  it  was  not  essential  to  any  contract  in  the  time 
of  Justinian  that  the  terms  of  agreement  should  be  in  writing 
(C.  4,  22, 1),  except  in  the  case  of  sale,  where  the  parties  agreed 
that  the  contract  should  not  be  binding  until  reduced  to  writing 
(p.  331).  If,  however,  a  written  record  of  a  transaction  were 
made,  the  original  writing  formed  the  best  and  only  admissible 
evidence.    From  this  arises  the  first  rule : — 

1.  A  copy  is  not  admitted  while  the  original  exists  and  is 
producible. 

Even  the  State  suing  on  a  contract  cannot  prove  it  by  a  copy  {index,  exemplum),  but 
must  produce  the  original  document.     (D.  22,  4,  2.) 

2.  Where  a  statement  has  been  written,  oral  evidence  of  it 
is  not  admitted.^ 

Public  monuments  and  records  are  preferred  to  witnesses,  according  to  a  Senatut 
CkmtuUum.     (D.  22,  8, 10.) 

But  if  a  document  is  lost,  oral  evidence  of  the  facts  is  admis- 
sible.    (C.  4,  21,  1 ;  C.  4,  21,  6.) 

To  prove  that  the  poet  Archias  was  a  dtizen  of  a  municipality,  Cicero  offered  to 
produce  as  witnesses  the  persons  that  inscribed  his  name  on  the  register.  This  was 
objected  to,  but  Cicero  argued  for  the  admissibility  on  the  ground  that  the  register 
itself  was  burned.     (Cic.  pro  Archia  poeta,  4,  8.) 

Soldiers  on  leaving  at  the  end  of  their  term  obtained  a  written  discharge.  If  this 
was  lost,  a  soldier  was  not  precluded  from  adducing  other  evidence  that  he  was 
properly  discharged,  and  entitled  to  the  privileges  of  a  veteranus.     (C.  4,  21,  7.) 

III.  Written  testimony  of  persons  is  occasionally  admissible, 
although  those  persons  could  not  be  allowed  as  witnesses.  It 
will  presently  appear  that  parties  to  a  cause  could  not  be 
witnesses,  but  the  ground  of  exclusion  did  not  affect  statements 
made  by  them  prior  to  the  Ktigation.  But  statements  made  by 
a  man  in  his  own  favour  were  not  binding  upon  others. 

Entries  made  by  a  creditor  in  his  books  {irutrumerUa  domestica,  privata  tettcUio), 
unless  otherwise  supported,  do  not  bind  the  debtor.     (C.  4,  19,  5  ;  C.  4,  19,  7.) 

The  books  of  a  deceased  person,  or  an  inventory  of  debts  in  his  will,  are  not 
sufficient  to  charge  a  person  with  a  debt  to  the  inheritance.     (C.  4,  19,  6.) 

Justinian  enacted  that  an  inventory  of  his  goods  in  the  wiU  of  the  deceased  should 
be  conclusive  on  the  heir  (Nov.  48,  1,  pr.)  ;  but  of  course  not  on  the  creditors  of  the 
estate.     (Nov.  48,  1,  1.) 

(b.)  Exclusion  of  Oral  Testimony. 

I.  It  is  a  sound  rule  to  exclude  the  statements  of  persons, 

^  Contra  $enptum  tuUmonium  non  icriptum  testimonium  non  fertur,    (C.  4,  20,  1.) 
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not  present  as  witnessea  The  reason  is  that  testimony  given 
in  courts  of  justice  is  covered  by  weighty  sanctions ;  to  bear 
false  witness  is  a  crime.  Moreover,  testimony  given  in  Court 
is  taken  with  peculiar  care,  both  parties  having  an  opportunity 
to  ask  questions  in  order  to  clear  up  doubts,  or  to  shake  the 
credibility  of  the  witness.  It  is  with  good  reason,  therefore, 
thkt  hearsay  is  generally  excluded  in  courts  of  justice.  It 
would  appear  that  rumour  and  hearsay  were  as  a  general  rule 
excluded  in  the  Roman  Law,  but  with  what  limitations  it  does 
not  seem  easy  to  say.  From  a  somewhat  obscure  passage  (D. 
22,  3,  28),  it  would  seem  that  hearsay  was  admitted  in  regard 
to  an  ancient  fact,  where  eye-witnesses  could  not  be  produced. 

II.  Testimony  is  admitted  only  of  facts  within  the  knowledge 
of  the  witness,  not  of  his  opinions.  How  far  this  rule  was 
stringently  observed  in  the  Roman  Law  it  would  perhaps  not 
be  easy  to  say,  but  in  one  case  opinion  was  necessarily  admitted; 
in  the  case,  as  will  appear  presently,  of  comparison  of  hand- 
writing. 

IIL  Exclusion  of  witnesses. 

The  only  reason  for  excluding  a  witness,  as  distinguished 
from  the  exclusion  of  irrelevant  facts,  is  that  the  witness  is  not 
trustworthy.  But  the  incredibihty  of  a  witness  is  a  question 
of  degree,  and  although  it  ought  properly  to  afifect  the  weight 
to  be  given  to  his  testimony,  is  no  reason  why  it  should  not  be 
admitted.  The  moment  we  distinctly  realise  that  the  object 
of  judicial  investigations  is  the  discovery  of  truth,  it  becomes 
clear  that  the  wholesale  exclusion  of  classes  of  witnesses,  upon 
the  ground  of  antecedent  incredibility,  admits  of  no  justifica- 
tion. But  from  the  manner  in  which  civil  judicature  grew  up, 
it  may  be  infeiTed  that  the  discovery  of  truth  was  by  no  means 
an  exclusive  idea  with  those  who  controlled  the  forms  of  pro- 
cedure ;  but  that  the  ancient  point  of  view  rather  was  that  the 
object  of  a  trial  was  to  put  an  end  to  a  mere  private  dispute. 
An  enumeration  of  the  classes  of  persons  excluded  from  giving 
testimony,  discloses  the  motives  that  influenced  the  makers  of 
Roman  Law. 

A.  Persons  absolutely  incapable  of  giving  testimony. 

1.  Persons  destitute  of  understanding. 

In  civil  causes,  witnesses  must  be  above  the  age  of  puberty.     (D.  22,  5,  3,  5^) 
In  criminal  cases,  witnesses  must  be  twenty  yean  of  age.     (D.  22,  5,  20l) 

2.  Persons  convicted  of  crime,  unless  pardoned  (D.  22,  5, 20),  or  letting  themflcln 
out  to  fight  with  wild  beasts,  or  prostitutes,  or  persons  convicted  of  receiving  bribes 
to  give  or  not  to  give  testimony  (D.  22,  5,  3,  5)  ;  women  convioted  of  adultwy  {IX  2t 
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5,  IS),  and  officials  taking  bribes  or  extorting  money,  cannot  be  witnesses.     (D.  22, 
5,  16,  pr.) 

3.  Pagans,  Manichaeans,  and  certain  heretics  {BorborUti,  MorUanittae,  Tascod- 
rogitaef  Orphiti),  were  excluded  by  Justinian's  legislation.  (C.  1,  5,  21.)  It  would 
appear  that,  from  an  opposite  feeling,  it  was  considered  degrading  to  the  exalted  order 
of  bishops  to  appear  in  the  witness-box  (C.  1,  3,  7) ;  but  as  this  privilege  might  occa- 
sionally be  inconvenient  for  themselves,  Justinian  kindly  invented  a  plan  by  which 
their  dignity  might  be  spared  without  the  danger  of  compromising  their  interests.  A 
bishop  could  not  be  summoned  as  a  witness,  but  an  officer  of  Court  was  to  be  sent  to 
take  down  his  testimony,  and  report  it  to  the  judge.     (Nov.  128,  7.) 

B.  Persons  excluded  in  certain  cases  only, 

1.  Slaves  were  not  admitted  to  give  evidence,  unless  when  the  testimony  available 
was  insufficient.  (D.  22,  5,  7.)  A  slave  could  not  be  examined  for  or  against  his 
master,  but  he  might  in  respect  of  facts  afiPecting  himself.     (D.  22,  3,  7  ;  C.  4,  20,  8.) 

2.  The  plaintiff  and  defendant  in  a  suit  could  not  be  witnesses.*     (G.  4,  20,  10.) 

8.  Persons  closely  relate  I  to  the  plaintiff  or  defendant  were  also  excluded.  (D.  22, 
5,  6.)  Thus  parents  and  children  were  inadmissible  for  or  against  each  other  (0.  4, 
20,  6  ;  D.  22,  5,  24) ;  and  so  also  patrons  and  freedmen.     (C.  4,  20,  12.) 

4.  Persons  engaged  as  accuser  and  accused  in  a  criminal  proceeding  could  not  give 
evidence  against  each  other  in  a  civil  suit  until  the  end  of  the  criminal  trial.  (Nov. 
90,  7.) 

5.  An  advocate  could  not  give  evidence  in  a  cause  in  which  he  had  been  engaged. 
fD.  22,  5,  25.) 

6.  Jews  and  Heretics,  except  those  above  mentioned,  were  admissible  as  witnesses, 
bat  only  in  causes  where  neither  plaintiff  nor  defendant  was  orthodox.     (G.  1,  5,  21.) 

0.  Sufficiency  of  Testimony. 

Generally  speaking,  the  Eoman  Law  required  two  witnesses, 
at  least,  to  prove  any  fact.  (D.  22,  5,  12.)  But  prior  to  Con- 
fitantine  it  would  appear  that  the  rule  was  not  peremptory. 
That  Emperor,  however,  enacted  that  in  no  case  should  the 
-testimony  of  one  witness,  however  eminent  he  might  be,  suffice 
•to  prove  a  fact.  (C.  4,  20,  9,  1.)  In  certain  cases  a  larger 
xinmber  even  was  necessary.  Thus,  in  a  question  whether  a 
person  were  freebom,  five  witnesses  must  be  produced,  unless 
-there  was  documentary  evidence,  in  which  case  three  sufficed. 
(C.  4,  20,  15,  1.) 

Apart  from  this  artificial  rule,  which,  considering  the  number 
of  persons  excluded  from  the  witness-box,  must  have  caused 
rnany  failures  of  justice,  the  views  taken  by  the  Romans  as  to 
-the  weight  and  sufficiency  of  evidence  were  sensible.  A  rescript 
of  Hadrian  points  out  that  no  rigorous  rules  could  be  laid  down, 
b-ut  that  the  judge  ought  to  Hsten  to  every  admissible  kind  of 
o'vadence,  and  form  the  best  conclusion  he  could.     (D.  22,  5,  3, 

>  NuUus  idoneut  testit  in  re  sua  inteUigUur.    (D.  22,  5, 10.) 

3l 
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2.)  Callistratua  recommends  judges  to  examine  the  weight  of 
testimony  in  each  particular  case  ;  to  look  to  the  status  of  the 
witness,  whether  he  is  a  person  of  rank  or  not ;  whether  he  k 
a  man  of  blameless  life  or  of  bad  character ;  whether  he  is  well- 
oflf  or  needy,  and  likely  to  sell  his  testimony ;  whether  he  is 
friendly  or  hostile.     (D.  22,  5,  3,  pr.) 

D.  Production  of  Testimont. 

I.  Upon  what  persons  lies  the  burden  of  producing  testimony? 

This  question  is  to  a  great  extent  one  of  detail,  and  speoal 
rules  affecting  the  burden  of  proof  have  been  mentioned  ahready 
in  several  instances.  There  are,  however,  one  or  two  leading 
general  rules  that  may  here  be  conveniently  stated. 

1.  The  burden  of  proof  rests  on  him  that  aflSrms,  not  on  him 
that  denies.    (D.  22,  3,  2.) 

nitistrations. 

If  the  queation  is  that  A  belongs  to  a  particular  gens,  A  must  prove  the  fact.  (D. 
22,  8, 1.) 

.  Does  A  owe  money  to  B !  B  must  prove  that  the  money  is  due.  If  that  is  proved, 
but  A  affirms  that  he  has  paid  the  debt,  A  must  prove  the  payment     (C.  4,  19,  L) 

2.  In  a  suit,  the  burden  of  proof  lies  generally  on  the  person 
that  would  fail  if  no  evidence  were  produced  on  either  side. 

Ultistrations, 

Generally  the  plaintiff  must  lead  evidence.  (B.  22,  8,  21 ;  0.  4, 19,  8.)  But  if  be 
establishes  such  facts  as  would,  in  the  absence  of  special  circumstances,  entitle  hkn  to 
succeed,  it  is  for  the  defendant  to  satisfy  the  judge  that  these  drcumstanoes  exist  (D. 
22,  8, 19,  pr.) 

A  is  in  possession  of  a  farm,  and  B  sues  for  it,  claiming  it  as  his  own.  B  Bioit 
prove  his  title.     (C.  4, 19,  2.) 

A  sues  B  on  a  contract  of  sale.  B  admits  the  sale,  but  affirms  that  the  ooiatract 
was  made  through  fraud.     B  must  prove  the  fraud.     (D.  22,  3,  6.) 

Titius  promises  by  stipulation  to  appear  in  Court  He  fails  to  appear,  but  exeoMs 
himself  from  the  penalty  for  non-appearance  on  the  ground  that  he  was  prev«Dted  bj 
illness.     He  must  prove  that  he  was  ilL     (D.  23,  2,  19,  1.) 

A  sues  B  on  a  stipulation.  B  admits  the  stipulation,  but  says  A  released  him  hj 
verbal  agreement  {pactum).     B  must  prove  the  agreement     (D.  22,  8,  19,  pr.) 

A  testator  bequeathed  to  Gains  a  slave  belonging,  not  to  himself,  but  to  TUSaa. 
Gains  claims  the  slave  from  the  heir.  He  must  prove  that  the  testator  knew  that  the 
slave  was  not  his  property.     (D.  22,  8,  21.) 

A  testator  leaves  to  Titius  a  legacy  of  100  aureL  The  heir  pleads  that  afts 
deducting  his  Falcidian  fourth  he  cannot  pay  more  than  seventy-five  aureL  He 
must  prove  the  allegation.     (D.  22,  d,  17.) 
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Intimately  connected  with  the  question  of  Burden  of  Proof 
is  the  topic  of  Legal  Presumptions.  Jurists  are  accustomed  to 
specify  three  kinds  of  presumptions,  of  which  only  one  has 
any  right  to  a  place  in  the  law  of  evidence.  The  law  may 
adopt  one  of  three  attitudes  with  reference  to  any  alleged  fact. 
(1)  It  may  be  entirely  neutral,  inclining  neither  to  believe  nor 
to  disbelieve  the  assertion,  and  leaving  to  the  party  interested 
in  creating  a  belief  of  the  fact  to  produce  evidence.  (2)  The 
judge  may  be  directed,  in  the  absence  of  evidence  to  the  con- 
trary, to  prefer  either  to  beheve  or  to  disbelieve  the  alleged 
fact.  (3)  The  judge  may  be  required  to  believe  or  disbelieve 
the  alleged  fact,  and  to  admit  no  evidence  that  would  tend  to 
produce  a  contrary  conviction.  Thus,  when,  in  the  absence  of 
other  evidence,  a  defendant  is  put  on  his  oath,  his  answers  are 
held  absolutely  to  bind  the  interrogator.  If  the  attitude  of  the 
law  is  one  of  neutrality,  any  allegation  tending  to  convince  the 
judge  that  a  particular  state  of  facts  existed  is  a  praesumptip 
facti.  This  has,  therefore,  really  no  place  in  the  law  of 
evidence.  Again,  in  the  third  case,  where  the  law  peremptorily 
requires  certain  facts  to  be  taken  as  true,  these  facts  belong 
really  to.  the  substantive  law.  They  are  of  the  nature  of 
investitive  and  divestitive  facts.  Such  facts  are  said  to  be 
praesumptiones  juris  et  de  jure.  There  remains  then  only  the 
second  class  (praesumptiones  juris)  to  be  considered  in  the  law 
of  evidence.  Such  a  presumption  is  ordinarily  said  to  shift  the 
burden  of  proof;  but  it  would  be,  perhaps,  more  accurate  to 
say  that  it  determines  the  burden  of  proof,  for  to  say  that  a 
man  has  such  a  presumption  in  his  favour,  is  only  another  way 
of  stating  that  the  burden  of  proof  rests  on  the  opposite 
party. 

In  most  cases  legal  presumptions  {praesumptioTies  juris)  are 
drawn  from  the  ordinary  course  of  events.'  It  is  presumed  that 
every  formal  transaction — as,  for  example,  emancipation  (D.  22, 
3,  5,  1) — ^is  correctly  performed.  Generally  that  is  so;  and 
besides,  it  is  expedient  to  throw  the  burden  of  proof  on  the 
person  that  questions  a  legal  transaction.  In  other  cases  pre- 
sumptions are  admitted,  because  they  lead  to  certain  results 
desired  by  the  legislator.  The  Roman  Law  appears  anciently 
to  have  presumed  that  eveiy  person  was  a  minor  (D.  22,  3,  13) 
until  the  contrary  was  proved ;  the  EngKsh,  law  presumes  that 
every  person  is  of  age  until  the  contrary  is  proved ;  while  the 
later  Boman  Law  adopted  an  attitude  of  neutrality. 
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n.  Production  of  Documents. 

1.  Generally  speaking,  a  suitor  could  not  call  upon  his 
adversary  to  produce  any  documents.  The  Roman  Law,  in 
this  respect,  adhered  to  the  theory  that  litigation  is  a  form  of 
private  quarrel,  and  that  each  party  ought  to  make  out  his  case 
Avithout  help  from  the  other.  (C.  4,  20,  7.)  Especially  in 
criminal  cases,  we  are  told  that  neither  law  nor  equity  per- 
mitted an  accuser  to  inspect  documents  in  the  hands  of  the 
defendant.  (C.  2,  1,  2.)  But  a  defendant  sued  for  money 
could  demand  an  inspection  of  the  creditor's  books  (C.  2,  1,  5), 
although  the  creditor  could  not  demand  the  production  of  the 
debtor's  books.  (C.  2, 1,  8.)  Again,  money-dealers  (argeni/mt) 
were  compelled  to  produce  their  books.  (D.  2, 13,  4,  pr. ;  D.  2, 
13,  9,  3.) 

2.  As  a  general  rule,  persons  that  could  not  refuse  to  appear 
as  witnesses  in  a  cause,  could  not  refuse  to  produce  documents. 
But  they  were  not  obUged  to  produce  any  docmnents  if  it 
would  do  them  harm.     (C.  4,  21,  22.) 

3.  The  authenticity  of  documents  was  proved,  in  the  first 
instance,  by  the  attesting  witnesses.  If  the  witnesses  were 
dead,  comparison  of  handwriting  was  allowed.  But  no  docu- 
ment, Justinian  enacted,  was  to  be  used  for  the  purpose  of 
comparison,  unless  it  were  proved  to  be  in  the  handwriting  of 
the  person  in  question  by  three  attesting  witnesses,  or  were 
made  with  the  formalities  of  a  public  document.  Apparently 
the  determination  was  left  to  experts,  who  were  required  to 
take  an  oath  that  they  would  give  an  impartial  opinion.  (C.  4, 
21,  20.)  Also  documents  produced  by  a  party  himself  could  be 
used  to  compare  handwriting.    (Nov.  49,  2,  1.) 

III.  The  Production  of  Witnesses. 

1.  Certain  persons,  although  competent  witnesses,  could  not 
be  compelled  to  appear. 


A  magistrate  oould  not  be  summoned,  but  if  present  in  Court  he  could  not  i 
to  give  his  testimony.     (D.  22,  6,  21,  1.) 

Old  persons,  the  sick,  soldiers,  persons  absent  on  the  service  of  the  State,  could  oc^ 
as  a  general  rule,  be  compelled  to  appear  as  witnesses.     (D.  22,  5,  8.) 

Persons  related  by  affinity,  and  cousins,  and  even  the  children  of  cousiDs^  ooold 
not  be  compelled  to  bear  testimony  against  each  other.     (D.  22,  5,  4.) 

2.  Summonses  to  witnesses  were  issued  by  the  judge.  If 
the  witnesses  Uved  in  the  place,  they  must  appear  to  be 
examined ;  but  if  they  were  at  a  distance,  provision  was  made 
for  taking  their  testimony  by  the  procurators  of  the  pcurties 
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before  a  judge  in  the  place.  (C.  4,  20,  16,  pr.)  The  travelling 
expenses  of  the  witnesses  must  be  paid  by  the  party  calling 
them.  (C.  4,  20,  11.)  They  could  not  be  detained  more  than 
fifteen  days.    (C.  4,  20,  19.) 

3.  The  sanctions  of  testimony.  Up  to  the  time  of  Constan- 
tine,  it  would  not  appear  to  have  been  essential  that  a  witness 
should  be  sworn  (C.  4,  20,  9,  pr.),  although  doubtless  as  a 
matter  of  practice  little  or  no  credit  was  attached  to  a  witness 
that  was  not  prepared  to  take  an  oath. 

In  certain  cases  torture  was  used.  Defendants  in  criminal 
cases,  if  there  was  considerable  but  not  sufficient  evidence 
against  them,  could  be  put  to  the  torture  to  induce  them  to 
confess.  (D.  48,  18,  1,  1.)  But  in  civil  causes  no  torture  was 
allowed,  except  of  slaves,  and  then  only  when  the  truth  could 
not  otherwise  be  ascertained.  (D.  48,  18,  9 ;  C.  9,  41,  9.)  A 
belief  in  the  efficacy  of  torture  was  widely  entertained  in 
antiquity.  (D.  48,  18,  8.)  In  cases  where  a  slave  could  not 
be  a  witness  he  could  not  be  tortured.  (D.  48,  18,  1,  10; 
C.  9,  4,  1,7.) 

4.  In  the  examination  of  witnesses,  leading  questions  seem  to 
have  been  avoided.  Thus  it  is  said  when  a  slave  was  tortured, 
that  he  should  not  be  asked  whether  "  Lucius  Titius  killed  a 
man,"  but  generally,  "  who  killed  the  man  f "  The  former,  it 
was  remarked,  was  a  suggestion  rather  than  an  interrogation. 
(D.  48,  18,  1,  21.) 


[Appendix. 
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No.  I. 
CRIMINAL   LAW. 

Public  proceedings  {publica  judicia)  are  not  taken  by  actions  {aciumes\ 
nor  are  they  in  any  point  like  any  of  the  other  proceedings  of  which  we  have 
spoken,  but  are  begun  and  carried  out  in  a  manner  widely  different-  0-  4 
i8,  pr.) 

They  are  called  public,  because  any  one  of  the  people  is  for  the  most 
part  allowed  to  follow  them  up.    (J.  4,  i8,  i.) 

Some  public  proceedings  are  capital,  some  are  not  We  call  those 
capital  that  visit  the  offender  with  the  last  punishment  of  the  law,  or  that 
forbid  him  fire  and  water,  or  that  deport  him  (deporiatio\  or  send  him  to 
the  mines.  All  others  that  in  any  way  inflict  infamy  and  money  loss  are 
indeed  public,  but  are  not  capital.    (J.  4,  18,  2.) 

The  public  proceedings  are  as  follows  (J.  4,  18,  3)  : — 

The  lex  Julia  Majestatis  (statute  on  treason)  exerts  its  vigour  against 
those  that  have  raised  up  anything  against  the  Emperor  or  the  Common- 
wealth. By  its  penalty  the  guilty  man  endures  loss  of  life,  and  his  memory 
is  condemned  even  after  death.    (J.  4,  18,  3.) 

This  statute  was  passed  under  Julius  Cssar. 

The  lex  Julia  de  Adulteriis  (to  restrmn  adultery),  again,  punishes  with 
the  sword  not  only  those  that  rashly  pollute  another's  marriage,  but  those 
too  that  dare  to  employ  their  abominable  lust  on  males.  By  the  same 
statute,  also,  the  foul  crime  of  debauchery  is  punished,  as  when  a  man 
without  force  debauches  a  virgin  or  a  widow  that  is  living  an  honouraMc 
life.  The  penalty  this  same  statute  inflicts  on  offenders  is,  if  they  are  of 
honourable  standing,*  the  confiscation  of  half  their  goods  ;  if  they  are  of  low 
degree,  bodily  chastisement  and  banishment  (relegatid),    (J.  4,  18,  4.) 

This  statute  belongs  to  the  reign  of  Augustus. 

The  lex  Cornelia  de  Sicariis  (on  assassins),  again,  pursues  with  the  swoid 
of  vengeance  men-killers,  or  those  that  go  about  with  a  weapon  in  order  to 
kill  a  man.  Weapon  {telum\  as  our  Gains  has  left  in  writing  in  his  intff- 
pretation  of  the  statute  of  the  XII  Tables,  is  the  conmion  name  for  what  is 
sent  from  a  bow ;  but  it  means  also  anything  that  is  sent  by  any  one's  hand. 
It  follows,  therefore,  that  this  name  includes  a  stone  as  well,  and  wood,  and 
iron.  It  is  so  called  because  it  is  sent  to  a  distance,  and  is  formed  from  the 
Greek  word  rjjXou  (afar  off).  This  meaning  we  can  find  in  the  Greek  name 
too ;  for  what  we  call  telum  they  call  jSiXof,  from  j3ttX>.6<rtfa/  (to  be  thrown). 
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Xenophon  calls  our  attention  to  this,  for  he  has  written  thus  :— "  And  the 
weapons  (jSiXij)  were  carried  together,  spears,  arrows,  slings,  and  very  many 
stones  as  well."  Assassins  {sicarit)  are  so  called  from  sica,  which  means  an 
iron  knife.  By  the  same  statute  also  poisoners  are  capitally  condemned, 
who,  by  the  hateful  arts  of  poisons  and  magic  spells  they  whisper,  have 
killed  men,  or  who  have  publicly  sold  evil  drugs.    0-  4>  '8>  SO 

The  lege*  Comdia  were  passed  by  Sulla  about  B.a  80. 

Another  statute,  next,  the  Uz  Pompeia  de  Parricidiis  (b.c.  52)  (on  the 
murder  of  blood  relations),  pursues  a  crime  the  most  unfeeling  with  an 
unprecedented  penalty.  It  provides  that  if  a  man  hastens  on  the  fate  of  an 
ascendant  or  a  son,  or  in  any  way  attempts  anything  included  under  the 
designation  parricidiunty  whether  he  dares  it  secretly  or  openly,  he  shall  be 
punished  with  the  penalty  oi  parricidiumj  further,  that  if  any  one  wilfully 
brings  about  such  a  crime,  or  is  an  accomplice,  then,  even  although  he  is  an 
outsider,  the  result  shall  be  the  same.  The  penalty  is  as  follows  : — He  is 
not  to  be  subjected  .to  the  sword,  nor  to  flames,  nor  to  any  other  regular 
punishment,  but  he  is  to  be  sewn  up  in  a  sack  with  a  dog,  and  a  cock,  and 
a  viper,  and  an  ape,  and,  shut  up  in  this  cramped  place  of  death,  is  (accord- 
ing to  the  kind  of  district)  to  be  thrown  into  either  the  sea,  if  near,  or  a 
river,  that  all  use  of  the  elements  he  may  begin  even  in  life  to  lack,  and  that 
the  sky  may  be  taken  from  him  while  he  still  lives,  and  the  earth  when  he  is 
dead.  But  if  a  man  kills  other  persons  joined  to  him  by  the  ties  of  kinship 
or  affinity,  he  will  endure  the  penalty  of  the  statute  on  assassins  {Ux  Cornelia 
de  sicariis),    (J.  4,  18,  6.) 

The  lex  Cornelia  de  Falsis  (on  forgery),  again,  also  called  testamentaria 
(on  wills),  imposes  a  penalty  on  the  man  that  writes,  seals,  publicly  reads,  or 
foists  in  a  will  or  other  document  that  is  forged ;  or  that  makes,  cuts,  or 
moulds  a  spurious  seal  wilfully  and  maliciously.  The  penalty  under  diat 
statute  is, — for  slaves,  the  last  punishment  of  the  law,  as  upheld  in  the  statute 
on  poisoners  and  assassins  ;  for  freemen,  deportation.    (J.  4,  18,  7.) 

Again,  the  lex  Julia  de  vi  Publica  seu  Privata  (on  violence  either  public 
or  private),  rises  up  against  those  that  conunit  violence,  either  armed  or 
without  arms.  If  it  is  armed  violence  that  is  charged,  then  deportation 
is  imposed  under  the  statute  on  public  violence ;  if  without  arms,  confiscation 
of  the  third  part  of  the  offender's  goods.  But  if  the  violence  has  been  used 
to  ravish  a  virgin  or  widow,  or  woman  devoted  to  religion,  whether  she  has 
taken  the  veil  or  not,  then  both  the  perpetrators  and  those  that  have  aided 
the  foul  crime  are  punished  capitally.  So  a  constitution  of  ours  determines, 
from  which  it  is  possible  to  learn  all  this  more  plainly.    (J.  4,  18,  8.) 

The  lex  Julia  Peculatus  (against  embezzlement)  punishes  those  that  steal 
money  or  property  belonging  to  the  State,  or  consecrated  or  devoted.  If  it 
is  judges  that  have  actually,  while  holding  office,  made  away  with  State 
moneys,  they  are  visited  with  capital  punishment ;  and  not  they  alone,  but 
those  aiso  that  have  lent  them  aid  in  this,  or  that  have  knowingly  received 
from  them  the  property  made  away  with.  But  all  others  that  fall  under  this 
statute  are  subjected  to  the  penalty  of  deportation.    (J.  4,  18,  9.) 

This  and  the  former  Ux  JtUia  were  passed  under  Caesar  or  Augustus,  it  is  uncertain 
which. 
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There  is,  too,  among  public  proceedings,  a  lex  Fabia  de  Plagiariis  (ob 
kidnappers),  that  under  the  sacred  constitutions  imposes  a  penalty,  sometimes 
capital,  sometimes  lighter.    (J.  4,  18,  10.) 

The  Ux  Fabia  is  an  old  statute  (date  unknown)  mentioned  by  Gioero. 

There  are,  besides,  among  public  proceedings,  the  /ex  Julia  Ambitus  (on 
bribery),  the  lex  Julia  RepetuTidarum  (against  extortion  by  provincial 
governors),  the  lex  Julia  de  Annona  (on  raising  the  price  of  food),  and  the 
lex  Julia  de  Residuis  (on  incomplete  accounts).  These  speak  of  certain 
special  offences,  and  do  not  impose  loss  of  life,  but  subject  those  that  n^^kct 
their  precepts  to  other  punishments.    (J.  4,  18,  11.) 

This  we  have  set  forth  about  public  proceedings,  that  you  may  be  aWc  to 
touch  them  with  the  tip  of  the  finger,  and  as  it  were  to  point  them  ouL  Bm 
beside  this,  you  may  attain. to  a  more  studious  knowledge  of  them,  if  God 
graciously  favours  you,  from  the  larger  books  of  the  Digest  or  Pandects, 
a.  4,  18,  12.) 

There  is  a  stage  in  human  progress  when  the  conceptions  represented  by  the  w«iif 
Sin,  Grime,  and  Civil  Wrong  are  not  distinguished.  The  law,  in  so  far  as  what  may 
properly  be  termed  Zaw,  has  disengaged  itself  from  custom,  views  condnct  simply  in  a 
general  way  as  reprehensible,  and  visits  it  with  penalties  that  frcon  the  standpcHnt  otf 
a  rational  jurisprudence  may  be  considered  capricious,  althou^  not  inexplicahle. 
Doubtless  in  a  rough  way  the  offences  visited  with  penalties  in  early  codes  were  in  ihe 
main  the  acts  that  were  found  most  prejudicial  t6  society,  and  doubtless  also  t^ 
penalties  awarded  were  intended  to  prevent,  and  partially  had  the  effect  of  preventia^ 
harmful  conduct  But  of  all  the  problems  that  Uie  human  race  has  had  to  oonfraB\ 
the  greatest  perhaps  is  to  know  what  conduct  is  really  injurious  to  mankind,  and  what 
is  the  best  way  to  secure  good  conduct  Scarcely  less  importuit  is  it  to  know  the 
degree  in  which  conduct  is  injurious.  On  all  these  points,  early  societies  had  ereiy* 
thing  to  learn  ;  and,  as  was  unavoidable,  the  lesson  was  acquired  slowly  and  imperfectly. 
It  would  be  rash  to  assume  that  even  now  the  classification  of  wrongs  and  ofiencw 
is  satisfactory  or  final ;  and  it  is  universally  admitted  that  Uie  art  of  puniskment,  cr 
rather  of  prevention,  is  still  far  from  perfect. 

The  first  great  step  in  the  progress  of  law  is  when  the  distinction  between  acte  that 
are  harmful  to  human  society,  and  acts  that  may  not  be  so,  but  are  hateful  to  wap^- 
natural  beings,  is  thoroughly  grasped.  The  distinction  between  Hn  and  crime,  between 
an  offence  against  some  god,  and  an  offence  against  the  State,  lies  at  the  rooi  of  all 
legal  development  It  is  impossible  to  make  any  advance  towards  a  ratioiial  claswim- 
tion  of  offences,  until  the  elementary  conception  of  an  offence — as  an  act  injurioca  to 
man  living  in  society — is  thoroughly  apprehended  and  firmly  applied.  Tha  distiBctioB 
is  illustrated  in  a  very  striking  manner  by  the  way  in  which  perjury  was  dealt  witb  m 
the  Boman  Law.  Perjury  is  the  sin  of  invoking  a  divine  bdng  to  attest  a  falsdioo^ 
False  testimony  is  the  crime  of  perverting  the  administration  of  justice.  Tbe  Ronas 
Law  appears  from  the  earliest  times  to  have  contained  provisions  for  punishiiig  bkit 
testimony ;  but  it  was  not  considered  necessary  to  punish  perjury  by  human  lawm.  It 
was  the  business  of  the  gods,  said  Tacitus,  to  punish  those  that  despise  them  ;  sad 
the  same  sentiment  appears  in  a  constitution  of  the  Emperor  Alexander.     (C  4,  1,  1> 

The  distinction  between  crime  and  civU  wrong  naturally  emerges  at  a  lat^  period. 
The  difference  between  an  ofience  agunst  the  State  and  an  offence  merely  agaiaat  tht 
individual  that  suffers,  although  very  dear  and  important,  is  not  apprdieiDded  at  aa 
early  stage  in  the  history  of  law.  Even  after  it  is  recognised,  a  long  period  gnmuSij 
elapses  before  a  proper  distribution  of  offences  is  made.  Thus  theft  in  the  mtif 
Koman  Law  was  treated  purely  as  a  civil  wrong ;  and  even  to  the  latest  period,  pcttf 
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thflfto  were  not  brought  under  the  lash  of  the  criminal  law.  The  true  distinctioin 
between  crime  and  civil  wrong  is  to  be  found  in  the  remedy  that  is  applicable.  The 
aim  of  the  Civil  Law  is  to  give  redress  to  a  sufferer,  in  the  form  either  of  restitu- 
tion or  of  compensation.  The  aim  of  the  Criminal  Law  is  punishment  The  penal 
octiofM  of  the  Roman  Law  occupy  a  middle  posititin  ;  the  penalty  of  fourfold  damages 
inflicted  on  a  thief  caught  in  the  act  went  far  beyond  the  requirements  of  compensation, 
but  yet  fell  short  of  the  severity  of  the  Criminal  Law.  TTieft,  however,  is  more  than 
a  private  wrong  :  it  destroys  the  general  feeling  of  security  that  is  a  necessary  basis  of 
the  accumulation  of  wealth.  When  theft  comes  to  be  reg^ed  in  this  light,  it  passes 
over  from  the  category  ^f  private  wrongs,  and  takes  a  place  among  ofienoes  against 
the  State. 

In  classifying  the  Criminal  Law,  the  first  broad  division  to  be  adopted  is  that 
between  Substantive  Law  and  Adjective  Law  ;  between  the  law  of  offences,  and  the 
law  of  criminal  procedure. 

The  substantive  Criminal  Law  is  simple  ;  it  consists  of  an  enumeration  of  offences 
and  punishments  ;  in  other  words,  of  the  acts  forbidden,  and  of  the  penalties  of  dis- 
obedience. It  is  convenient  to  start  with  a  general  review  of  the  kind  and  degree  of 
punishments. 

Offfflioes  are  divided  into  two  leading  groups.  One  group  consists  of  the  offences 
that  are  conterminous  with  the  Civil  Law,  where  the  same  acts  are  at  once  a  civil 
wrong  and  a  crime.  Here  the  offence  is  an  injury  to  some  specific  individual,  as  well 
as  harmful  to  society ;  it  is  a  violation  of  some  particular  person's  right,  as  well  as  a 
crime  against  the  State.  The  second  group  consiBts  of  offences  against  the  State 
solely,  which  are  punished,  that  is  to  say,  not  because  any  specific  individual  is  hurt, 
but  because  they  are  considered  injurious  to  the  State.  The  same  distinction  may  be 
expressed  wiUi  more  precision  in  the  language  sanctioned  by  Austin.  He  distin- 
guishes absolute  from  relative  duties.  Relatives  duties  correspond  to  rights  belonging 
to  specific  individuals ;  absolute  duties  do  not  correspond  to  any  such  rights.  In  the  Civil 
Law  every  duty  is  created  in  favour  of  some  specified  person  or  persons,  who  thus 
have  a  right  to  daim  the  acts  or  forbearance  constituting  the  duty.  Offences  may 
therefore  be  subdivided  thus  :— (I)  Violations  of  absolute  duties,  or  offences  solely 
against  the  State  ;  and  (2)  Violations  of  relative  duties,  offences  that  are  also  viola- 
tions of  rights  of  specified  individuaLs. 

Punishments. 

The  punishments  of  the  Roman  Law  need  be  considered  only  as  they  existed 
during  the  £mpire.  They  were  divided  into  two  classes,  according  as  they  did  or 
did  not  affect  the  captU  of  the  accused.  The  term  ceipui  is  to  be  understood  in  the 
large  sense  already  explained  (p.  69),  as  including  not  merely  life,  but  freedom  and 
citizenship.  A  punishment  that  involved  the  forfeiture  of  the  rights  of  citizenship 
was  considered  capital.    (D.  48,  19,  2.) 

I.  Capital  Punishments. 
L  The  punishment  of  death  was  generally  termed  the  extreme  penalty  of  the  law 
(imnvMim  nuppUawm),  Various  ways  of  executing  criminals  existed  at  di£forent  limes. 
Under  the  Republic  we  have  the  punishment  of  burying  alive,  in  the  case  of  vestal 
virgins  that  violated  their  vow  of  chastity ;  and  the  XII  Tables  direct  that  false  witnesses 
should  be  hurled  from  the  Tarpeian  Rock.  In  the  time  of  Paul  the  chief  modes  were 
crucifixion  (of  slaves),  burning,  and  decapitation.  (Paul,  Sent.  5,  17,  8.)  Constantine 
abolished  crucifixion  out  of  regard  to  the  memory  of  the  Founder  of  the  new  religion 
that  he  adopted.  A  revolting  sentence  was  to  condemn  the  criminal  to  fight  with 
wild  beasts.  This  was  either  in  the  form  ad  hutUu  or  ad  gladiMm,  in  which  the  victim 
was  to  be  thrown  to  the  wild  beasts  at  once  or  within  a  year ;  or  in  ludum,  when  the 
condemned  had  a  chance  of  life,  and  after  five  years  might  even  regain  freedom. 
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(Moi.  et  Bom.  Leg.  CoUai  11,  7.)    These  repalaive  fonni  of  iMmkhment'  alao 
abolished  by  Constantine.    (G.  11,  48, 1.) 

The  XII  Tables  proyided  that  only  the  OomUia  Centuriaia  should  pass  m  i 
alfecting  the  caput  of  a  dtiseiL  At  aa  early  period  the  OomUia  Tributa  eame  to 
overshadow  it ;  and  the  Assembly,  which  towards  the  end  of  the  Republic  was  the 
only  criminal  tribunal,  was  thus  unable  to  award  punishments  of  sufficient  setttlty. 

2.  Deprivation  of  freedom  was  up  to  the  time  of  Justinian  (Nov.  22,  8)  the  result 
of  oondemnation  to  the  mines.  (D.  48,  19, 12.)  This  was  either  ti»  mekUlum  or  ks 
opus  meUdU,  In  both  cases  the  punishikient  was  for  Uf e,  but  there  was  a  diffacnoe 
in  severity,  especially  in  the  weight  of  the  chains  with  which  the  prisoners  were 
loaded.    (D.  48, 19,  28,  6  ;  D.  48,  19,  8,  6.) 

8.  Forfeiture  of  citizenship  was  a  consequence  of  banishment  during  the  Befmblic 
{aqua  et  ifftU  interdictio).  During  the  Empire  the  same  effect  followed  on  departatioB 
{dtportatio  tn  insulam)  and  oondemnation  on  public  works  (ta  opm  pcrpetmmm),  (CL  9^ 
47,  1.) 

These  sentences  were  for  life,  and  involved  forfeiture  of  the  property  of  the  psrsni 
convicted.     (D.  48, 19,  18,  1;  D.  48,  22, 16.) 

II.  Non-Capital  Punishments. 

1.  Bdegatio  was  either  for  a  time,  or  for  life,  or  to  an  island.  It  diflered 
from  deportation  in  being  generally  to  a  more  pleasant  island.  Deporiatio  abo 
carried  confiscation  of  property,  unless  the  oontrary  was  stated  in  the  sentence ; 
rdegatio  did  not  involve  the  loss  of  property  unless  stated  in  the  sentoioe.  (Heren. 
Modest.  Frag.  2.)  Another  term  sometimes  used  is  exUium ;  it  was  either  rdeffotio 
or  lata  fuga,  that  is  restriction  to  a  particular  place  ;  or  it  was  a  prohibitioii  fnm 
entering  a  particular  place.     (D.  48,  19,  5.) 

2.  Corporal  punishment — as  by  flogging  or  beating  with  sticks.    (D.  48, 19,  7.) 
8.  Imprisonment  was  sanctioned  only  for  a  time,  not  for  life.     (D.  48, 19,  8,  9.) 

4.  Fines. 

5.  Degradation  of  rank — as  the  removal  of  a  person  from  the  Senate  (D.  1,  9,  Z), 
or  from  the  curia  of  a  municipality.     (D.  48,  22,  7,  20.) 

6.  Suspension  from  practice,  as  of  an  advocate.     (D.  48,  19,  9,  pr.) 

Violations  of  Absolute  DuTm. 
L    Offences  against  External  Security. 
The  following  offences  may  be  included  under  this  head : — 

1.  A  Roman  citizen  bearing  arms  against  his  country,  or  deserting  to  the  enemy ;  or 

2.  Causing  a  Roman  army  to  be  caught  in  ambush  or  surrendered  to  the  enemy ;  er 
8.  Preventing  the  success  of  the  Roman  arms ;  or 

4.  Exciting  a  friendly  State  to  make  war  on  Rome ;  or 

5.  Aiding  an  enemy  by  giving  him  arms,  weapons,  hones,  provisions,  or  mooey,  or 
causing  such  things  to  be  given  to  be  used  against  the  Roman  people ;  or 

6.  Entering  into  communication  with  the  enemy,  or  giving  him  advice  to  be  used 
against  Rome. 

In  ancient  times  sudi  an  offence  was  called  perdudUo;  under  tiie  Emperors,  how- 
ever, more  generally  crimen  laesae  majestatis.  The  lex  Julia  Majettati$  defined  those 
offences  and  affixed  the  penalty  of  banishment  (aqua  et  igni  intordictio).  In  the  tine 
of  Paul,  the  punishment  was  death.  (Paul,  Sent  6,  29,  1.)  In  later  times  bdwadiB; 
was  the  rule,  unless  the  (fences  were  less  serious  ;  thus  harbouring  a  fugitive  eaeay 
was  punished  only  with  deportation.     (D.  48,  19,  40.) 

The  crime  of  treason  {maiestat)  had  certain  peculiarities : — 

(1.)  There  was  no  action  or  penalty  for  malicious  prosecution, 

(2.)  Persons  prohibited  in  other  cases  from  being  accusers  oouM  prosecute  lor 
treason.     (D.  48,  4,  7,  pr.) 


Digiti 


ized  by  Google 


CRIMINAL  LAW.  907 

(8. )  The  defendAnt^  of  whatever  rank,  ooald,  if  neoesBary,  be  pat  to  the  torture. 

(C.  9,  8,  4.) 

(4.)  Slavee  could  be  examined  against  their  maBters.    (G.  9,  8,  7, 1.) 

(5.)  The  prosecution  went  on  after  the  death  of  the  accused,  in  order  that  the 

Exchequer  might  obtain  his  property  if  he  were  found  guilty.    (G.  9,  8,  8.) 

n.  Subversion  of  the  Govenunent  or  Usurpation  of  its  Prerogatives. 

1.  Under  the  Empire,  the  worst  offence  of  this  kind  was  a  plot  or  attack  on  the 
life  of  the  Emperor.  To  question  the  choice  of  a  successor  made  by  an  Emperor  was 
next  to  sacrilege,  and  punished  by  an  odious  form  of  death.  (G.  9,  29,  8  ;  D.  48,  18, 
6,  pr.)  But  mere  verbal  insults  were  not  ponsidered  treason  (D.  48,  4,  7,  8  ;  Paul, 
Sent  5, 29, 1);  for,  said  the  Emperors  Theodosius,  Arcadius,  and  Honorius,  in  language 
that  is  a  standing  rebuke  to  pusillanimous  tyrants,  if  the  words  are  uttered  in  a  spirit 
€i  frivolity,  the  attack  merits  contempt ;  if  from  madness,  they  excite  pity ;  if  from 
malice,  they  are  to  be  foigiven.     (G.  9,  7, 1.) 

2.  An  attack  on  the  life  of  a  member  of  the  ComiiUnium,    (G.  9,  8,  5.) 

8.  Gausing  any  one  to  take  an  oath  for  the  subversion  of  the  Giovemment.  (D.  48, 
4,4,pr.) 

4.  Levying  war  or  raising  an  army  without  the  authority  of  the  Emperor.  (D.  48, 
4,  3,  1.) 

6.  Gonspiracy  to  kill  hostages  without  the  authority  of  the  Emperor.  (D.  48, 
4,  1,  1.) 

All  these  offisnoes  are  treason  (mc^estas),  and  punishable  in  the  way  mentioned 
above  (L) 

IIL  Oflences  against  Public  Tranquillity. 

1.  A  seditious  gathering  or  oonspirarcy.    (Paul,  Sent.  5,  22.) 

2.  When  an  armed  assembly  takes  possession  of  any  public  place. 
These  offences  also  were  treason. 

lY.  Offences  against  the  Public  Force. 

1.  Desertion  by  a  soldier.     fD.  48,  4,  2. ) 

2.  Soliciting  or  exciting  soldiers  to  make  a  tumult  or  sedition.     (D.  48,  4,  1,  1.) 
These  offences  also  were  treason. 

y.  Offences  against  the  Administration  of  Justice. 

1.  Gonspiracy  to  kill  a  magistrate  is  treason.     (D.  48,  4,  1,  1.) 

2.  Setting  free  a  person  that  has  pled  guilty  to  a  criminal  accusation  is  also  treason. 
(B.  48,  4,  4,  pr.) 

8.  Forcibly  to  prevent  trials  being  held,  or  to  make  a  magistrate  act  contrary  to 
his  judgment,  was  prohibited  by  the  lex  Jvlia  de  vL     (D.  48,  6,  10.) 

4.  To  take  money  either  to  accuse  or  not  to  accuse  a  person  of  a  criminal  offence. 
(D,  47,  18,  2.) 

5.  To  procure  the  conviction  of  a  person  of  an  offence  punishable  with  death 
(Paul,  Sent.  5,  28, 1)  by  false  testimony,  was  forbidden  by  the  Ux  ComeUa  de  Sicariit. 
The  punishment  was,  death  for  commcm  people  ;  deportation  for  persons  of  rank. 
(D.  48,  8, 16.) 

6.  A  witness  wrongfully  giving  or  withholding  testimony  was  punishable  with 
deportation.  (D.  48, 10, 1,  2;  D.  48,  10,  1,  18.)  Perjury  was  not  a  crime,  but  a 
person  swearing  per  genium  PrtncipU  falsely  was  considered  to  offer  an  indignity  to  the 
Emperor,  and  was  to  be  beaten  with  rods.     (D.  12,  2,  18,  4.) 

7.  Gorrupting  a  judge,  or  causing  him  to  be  corrupted,  was  punishable  under  the 
lex  OomeUa  defaliu.    (D.  48,  10,  21.) 

8.  Maliciously  to  accuse  another  of  a  crime.  This  was  the  offence  of  Calumni4L. 
(D.  48,  10,  1,  5.)    By  the  Ux  RtmMia  the  punishment  was  branding  with  the  letter 
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K    (D.  48, 16, 1,  2.)    This  was  abolished  by  Constance  (C.  9,  47,  17),  and  the  later 
punishment  was  either  relegaticm  or  degradation  of  rank.     (D.  47,  10,  4^ ) 

9.  To  conceal  a  crime,  or  by  oolhision  with  the  accosed  irnxmre  his  acquittal,  cob- 
stituted  the  offence  of  Praevaricatio,  (D.  48,  16,  1,  6.)  The  punishment  was  at  one 
time  the  same  as  the  accused  would  have  got  (D.  47, 15,  6),  bnt  in  later  times  it  waa 
left  to  the  discretion  of  the  judge.     (D.  47,  15,  ?.) 

10.  Improperly  to  abandon  a  prosecution  was  Tergiver9(Uio  (D.  48, 16,  1,  \\  under 
the  SauUut  ConsuUunt  TurpiUianum  (reign  of  Nero).  (D.  48, 16, 1,  7.)  Tliat  fixed 
a  penalty  of  five  librae  of  gold,  but  in  later  times  the  offence  was  punishable  at  the 
discretion  of  the  judge.    (C.  9,  45,  2.) 

YL  Offices  against  the  Exchequer. 
L  Exacting  taxes  without  authority  was  made  punishable  by  the  lex  JuUa  den, 
(D.  48,  6, 12.) 

2.  The  lex  Julia  PectUatue  made  it  an  offence  to  add  anything  to  any  gold*  bOtcc; 
or  bronze  belonging  to  the  State.  (D.  48,  18,  9,  2.)  The  punishment  was,  for 
common  people,  the  mines ;  for  persons  of  rank,  exile.  (D.  48,  13,  5,  2  ;  D.  48, 
19,  38.) 

3.  A  person  that  counterfeits,  breaks,  melts,  scrapes,  or  falsifies  coins,  goid  or 
silver,  or  refuses  to  take  properly  stamped  coins  (unless  when  they  are  adulterated), 
is,  if  of  rank,  to  be  deported  ;  if  not,  to  be  sent  to  the  mines  or  crucified.  (Paul,  Sent, 
5,  25,  1.)     Constantine  made  the  punishment  burning  to  death.     (C.  9,  24,  2.) 

4.  Any  person  converting  to  his  own  use  money  belonging  to  the  State,  or  entrusted 
to  him  for  the  use  of  another,  was  fined  under  the  iex  Julia  de  renduie.  (D.  48, 13, 2 ; 
D.  48,  13,  4,  5.) 

YII.  Offences  by  Servants  of  the  State. 

1.  The  refusal  of  a  governor  of  a  province  to  give  up  his  place  to  his  suooenor  vas 
held  to  be  treason  by  the  lex  Julia,     (D.  48,  4,  2.) 

2.  A  person  having  lawful  authority  causing  a  Roman  citizen  to  be  killed,  beaten, 
or  put  to  torture,  pending  an  appeal  that  has  been  made,  was  punished  with  death  if 
of  humble  station ;  if  a  person  of  rank,  with  deportation.     (Paul,  Seait  5,  26,  1.) 

3.  A  magistrate  or  president  of  a  criminal  court  receiving  money  to  cause  a  person 
to  be  accused  of  a  capital  crime  (D.  48,  8,  1,  1),  was  punished  with  death ;  or,  if  he 
were  a  person  of  rank,  with  deportation,    (D.  48,  8,  8,  5.) 

4.  Any  public  servant  taking  any  money  or  any  article  of  value  to  act  in  vicJatkn 
of  his  public  duty  was  punished  under  the  lex  Julia  repetundantm  with  deportation  or 
exile.     (D.  48,  11,  7;  D.  48, 11,  6,  2  ;  D.  48, 11,  7,  3.)  - 

5.  A  judex  that  wilfully  gave  judgment  against  an  enactment  brou^t  under  his 
notice  was  punishable  with  deportation.     (Paul,  Sent.  5,  25,  4.) 

6.  An  advocate  betraying  his  client  was  punishable  with  the  penalty  that  the  dieat 
was  exposed  to.     (D,  47,  15,  1, 1 ;  D.  47,  15,  6.) 

Vm.  Offences  in  respect  of  Weights,  Measures,  and  Markets. 

1.  Those  who  sold  (bread)  by  false  weights  were  subject  to  relegation  aooorcfing  to 
a  decision  of  Hadrian.     (D.  47, 11,  6,  2  ;,  D.  48,  .10,  32,  1.) 

2.  Any  person  doing  anything  or  entering  into  any  oontract  to  raise  artificially  tbs 
price  of  provisions  was  pimished  under  the  lex  Julia  de  Annona  (D.  48,  2,  2,  pr.)  with 
a  fine  of  20  aureL  (D.  48,  12,  2,  2.)  Those  who  kept  merchandise  out  of  the  market 
to  enhance  the  price  {Dardanarii)  were  prohibited  from  tradings  or  were  rekgatod. 
(D.  47,  11,  6,  pr.) 

IX.  Offences  against  Decency  or  Morals. 
1.  Sttqmim  is  the  ofifence  of  having  connection  with  a  free  and  reqiectahle  wonia 
except  in  marriage  or  concubinage.    (D.  48,  5,  34,  pr.)     The  punishment  by  the  ier 
Julia  de  aduUerOi  is  not  known ;  in  the  time  of  Jiistinian  it  was  oorporal  ] 
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and  relegation  for  the  common  people,  and  forfeiture  of  half  their  property  for  persons 
of  rank.  (J.  4, 18, 4.)  If  the  girl  was  under  puberty,  the  punishment  in  the  first  case 
was  the  mines,  and,  in  the  second,  relegation.     (D.  48,  19,  88,  8.) 

2.  Sodomy  was  punished  under  the  lex  Julia  with  forfeiture  of  goods  (Paul,  Sent. 
2,  26, 18)  ;  under  the  Christian  Emperors  with  death  by  burning.  (C.  Th.  9,  7,  6  ; 
C.  9,  9,  81.) 

8.  Incest  was  punished  with  deportation.     (Paul,  Sent  2,  26,  15.) 

X.  Offences  in  re^>ect  of  Religion  and  Witchcraft. 

1.  Prophets  were  to  be  beaten  and  expelled  from  the  city ;  if  they  came  back,  they 
were  to  be  imprisoned  or  deported.     (Paul,  Sent.  5,  21,  1.) 

2.  Persons  consulting  with  reference  to  the  life  of  the  Emperor  were  punished  with 
death.     (Paul,  Sent.  5,  21,  8.) 

8.  Those  who  o£Eered  sacrifices  to  injure  their  neighbours  {mal^ciC^f  even  if  no  evil 
result  followed  (D.  48,  8,  14),  were  punished  under  the  lex  Cornelia  de  SioaHU,  (D. 
48,  8, 13.) 

4.  Those  who  took  part  in  the  exercise  of  magical  and  diabolical  arts  were  to  be 
cmeified  ;  the  magicians  themselves  to.be  burnt  alive.     (Paul,  Sent.  5,  23,  17.) 

d.  Even  to  keep  books  on  the  subject  was  a  crime  ;  the  books  were  to  be  burned 
and  the  owners  severely  punished.     (Paul,  Sent.  5,  28,  19.) 

6.  Paul  says  that  persons  introducing  new  kinds  of  worship,  unknown  to  custom  or 
reason,  disturbing  weaker  minds,  were  to  be  pimished^  if  persons  of  rank,  with  deporta- 
tion ;  if  not  of  rank,  with  death.     (Sent  5,  21,  2.) 

Violations  of  Kelative  Dutibs. 

In  classifying  offences,  the  same  order  may  be  observed  as  has  been  followed  in  the 
Civil  Law.  But  a  preliminary  question  must  be  noticed.  When  a  crime  was  at  once 
an  offence  against  the  State  and  also  a  violation  of  the  right  of  a  specific  individual,  is 
the  'right  of  the  injured  individual  to  compensation  to  be  postponed  to  the  claim  of  the 
State  for  punishment  ?  The  general  rule  in  the  Roman  Law  was,  that  when  a  civil 
and  CTiminaT  remedy  concurred  in  respect  of  the  same  offence,  either  or  both  might  be 
used.  Thus  wben  a  person  sued  a  thief  and  recovered  a  penalty,  he  could,  if  the  case 
admitted  it,  afterwards  prosecute  the  thief  criminally.  Again,  if  a  suitor  recovered 
damages  from  a  false  witness,  he  was  not  precluded  from  subsequently  prosecuting 
him  for  false  testimony.  (C.  9,  31,  1.)  But  it  was  held  that  the  punishment  of  the 
criminal  ought  to  take  precedence  of  the  civil  remedy  (C.  8,  8,  4)  ;  and  when  a  civil 
trial  disclosed  a  cryne,  the  civil  proceedings  were  delayed  until  the  cnminal  prosecution 
had  first  taken  place.     (D.  47, 10,  7, 1.) 

This  suggests  the  question,  whether  if  the  crime  was  capital,  and  the  punishment 
included  confiscation  ef  the  goods,  there  could  be  any  fund  out  of  which  a  suitor  in 
civil  proceedings  could  satisfy  his  claim  ?  Apparently  in  this  case  the  sufferer  would 
be  derived  of  his  remedy. 

(a.)   Rights  in  rem  to  one's  Person. 

I.  Immunity  from  Bodily  Harm. 

1.  Parricide  is  defined  by  the  lex  Pompeia  de  Pa/rricidiie  to  be  the  crime  of  wilfully 
causing  the  death  of  an  ascendant,  a  brother,  sister,  aunt,  uncle,  or  cousin ;  a  husband, 
wife,  or  relation  by  affinity,  or  patrdn  :  also  when  a  mother  killed  a  child,  or  grand- 
father a  grandchild.  (D.  48,  9,  1.)  Constantino  added  the  killing  of  a  son  by  a 
father.  (C.  9,  17,  1.)  The  punishment  mentioned  by  Justinian  (J.  4,  18,  6)  was 
anciently  reserved  for  the  murder  of  ascendants,  the  murder  of  other  relatives  being 
punished  simply  with  death.    (D.  48,  9,  9, 1.) 
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2.  Murder. 

(1.)  Killing  any  penon,  even  a  Blave  (D.  48,  S,  15) ;  or 

(2.)  Preparing,  selling,  or  giving  poison  to  kill  any  person  (D.  48,  8,  S,  pr.)  ;  or 

(S.)  Groing  armed  with  wet^aoa  to  kill  or  steal ;  or 

(4.)  Conspiring  to  mnrder  (C.  9,  16,  7),  were  punished  under  the  lex  Camdia  de 
Sicariia  with  deportation  and  forfeiture  of  the  offender's  property ;  but  during  the 
Ilmpire  this  leniency  was  restricted  to  persons  of  rank,  the  common  people  being 
punished  with  death.     (D.  48,  8,  8,  5  ;  D.  48,  8,  16.) 

Offering  a  child  in  sacrifice  was  made  a  capital  offence  by  Yalentinian,  Valens, 
and  Gratian.     (C.  9, 16,  8.) 

The  crime  of  homicide  was  complete  when  an  intention  to  kill  was  manifeeled  by 
overt  acts,  although  the  person  whose  life  was  attacked  escaped. '  (Paul,  Seat.  5,  23, 
3.)  This  intention  was  inferred  from  the  use  of  a  deadly  weapon.  Thus  wounding  and 
killing  a  man  with  a  sword  brought  the  offender  within  the  statute,  but  not  atrikiBg 
a  man  with  an  iron  key,  even  if  the  blow  happened  to  be  fataL    (D.  48,  8,  1,  8.) 

The  lex  Cornelia  did  not  {Hrovide  for  killing  by  negligence  (D.  48,  8,  7) ;  but  dariag 
the  Empire  this  was  punished  (extra  ordmem)  with  relegation  (D.  48,  8,  4,  1),  or  even 
by  sentence  to  the  mines.     (Paul,  Sent.  5,  28,  12.) 

Homicide  was  justified  by  the  Ux  Jvi/,ia  de  AdttUerwii  in  certain  cases.  Hie  aeoood 
chapter  of  that  statute  relieved  from  the  punishment  of  the  Ux  Comdia  a  father 
kilHng  an  adulterer  caught  with  his  daughter  in  his  own  house  or  in  his  son-in-law's 
house  (Paul,  Sent.  2,  26,  1),  provided  he  also  killed  his  daughter.  (Mos.  ei  Rom. 
Leg.  CoUat.  4,  9,  1.)  A  husband  under  the  same  circumstances  could  kill  an 
adulterer  if  he  were  an  infamous  person,  or  a  slave  or  freedman  of  his  &mily  (Piaul, 
Sent.  2,  26,  5) ;  but  the  provocation  did  not  excuse  the  killing  of  his  wife,  although 
it  was  a  ground  for  a  lighter  sentence.  (Mos.  et  Bom.  Leg.  Collat.  4,  10,  1.)  If  he 
killed  an  adulterer,  he  must  openly  proclaim  the  tmot,  and  divorce  his  wife  within 
three  days.     (Paul,  Sent  2,  26,  6.) 

3.  Wounds  and  assaults. 

An  assembly  of  men  to  beat  or  strike  another,  if  the  injury  were  grave,  was 
punished  by  the  lex  Julia  de  vi.     (D.  48,  6,  10,  1 ;  D.  48,  7,  2.) 

4.  Giving  one  a  drink  to  cause  abortion  or  excite  love,  although  followed  by  bo 
evil  result,  was  punishable  with  condemnation  to  the  mines  in  the  case  of  conunon 
people,  and  by  relegation  and  fine  in  the  case  of  persons  of  rank.  (Paul,  Sent.  S, 
28,  14.) 

ft.  Castrating  any  person,  whether  slave  or  free,  even  with  their  consent^  was 
punishable  under  the  lex  Cornelia  de  Sicariis,     (D.  48,  8,  3,  4.) 

6.  Generally,  a  person  guilty  of  atrox  ti^'urta,  and  too  poor  to  pay  damages  in  a 
civil  court,  was  punishable  with  beating  (D.  47,  10,  85) ;  or  if  a  person  of  rank»  with 
temporary  exile,  or  suspension  from  professional  practice.     (D.  47,  10,  45.) 
IL  Offences  against  Personal  Liberty. 

1.  To  shut  up  or  imprison  a  man  wilfully,  was  punished  with  banishment  by  the 
lex  Jvlia  de  vi,     (D.  48,  6,  6.) 

2.  He  that  knowingly  and  wilfully  concealed,  imprisoned,  bought,  or  was  coooemed 
in  concealing,  imprisoning,  or  buying  any  freeman  or  freedman  against  his  will,  mm 
punished  under  the  Ux  Pabia  de  PlagiariU  with  a  fine.  (D.  48,  15,  6,  2.)  But  mukr 
the  Empire  severer  punishments,  even  to  oondenmation  to  the  mines,  were  inflfr^ 
(D.  48, 15,  7) ;  and  kidnapping  a  freebom  person  was  finally  made  a  capital  oina. 
(C.  9,  20,  7.) 

IIL  Offences  against  Reputation. 
The  X  JI  Tables  contained  provisions  against  libellers,  and  througiumt  the  i 

^"  In  lege  ComeUa  dolus  pro  facto  aceipUur.'*    (D.  48,  8,  7.) 

Digitized  by  VjOOQIC 


CRIMINAL  LAW.  911 

lilBtory  of  Roman  Law  aa  attack  upon  honour  or  reputation  was  deemed  a  serioua 
crime.  The  authors  of  libels,  or  the  person  that  disseminated  them,  were  punishable 
with  relegation,  or  even  deportation.     (C.  9,  86,  1  ;  Paul,  Sent.  5,  i,  15.) 

A  person  taking  shelter  under  the  statue  of  an  Emperor,  to  make  it  appear  that  he 
was  oppressed  by  another,  was  punished  with  imprisonment.     (D.  47, 10,  88.) 

lY.  Offences  against  Chastity. 

1.  A  person  that  by  stratagem  removed  a  boy  from  the  protection  of  his  attend- 
ants, or  attempted  the  chastity  of  a  woman  or  girl,  or  committed  an  indecent  assault^ 
was  punished,  if  the  boy  or  girl  were  seduced,  capitally ;  if  not,  then  with  deportation. 
(D.  48, 11,  1,  2  ;  Paul,  Sent  5,  4,  21.) 

2.  Rape  was  punished  with  death.    (D.  48,  6,  8,  4  ;  C.  9,  18,  1.) 

(b.)  Rights  in  rem  to  other  Human  Beings. 
L  Offences  against  Owners  of  Slaves. 

1.  To  persuade  a  slave  to  flee  from  his  master,  or  to  conceal,  imprison,  or  buy  him, 
knowing  him  to  be  another's,  was  an  offence  punished  by  fine  under  the  lex  Faibia  de 
ftagiariiM,     (D.  48,  15,  6,  2.) 

2.  To  cause  another  man's  slave  to  be  tortured  (D.  48,  7,  4, 1),  was  punishable  with 
fine  and  deprivation  of  rank  under  the  lex  JuUa  de  vi  prwata,    (D.  48,  7,  1. ) 

(c.)  Rights  in  rem  to  Things. 
L    Offimces  against  Ownershq>. 
(a.)  Moveables. 

1.  Theft.  In  the  Roman  Jjaw,  even  under  Justinian,  every  case  of  theft  was  not 
punishable  criminally.  (D.  47,  2,  92.)  Criminal  proceedings  could  be  taken  only  in 
serious  or  aggravated  cases  of  theft. 

(1.)  Ahigei  are  those  that  make  a  business  of  cattte-stealing.  The  crime  existed 
when  a  person  stole  an  ox  or  horse  from  the  pastures  or  a  stable  (I).  47,  14,  3,  1),  or 
ten  sheep,  or  four  or  five  swine.  (D.  47, 14, 1, 1 ;  D.  47, 14,  8.)  The  punishment 
might  be  even  death,  but  persons  of  rank  suffered  only  relegation.  (D.  47,  14, 
1,  pr. ;  D.  47,  14,  1,  8.)  When  the  thieves  were  dealt  with  as  criminals,  so  also  were 
the  receivers.  (D.  47,  16, 1.)  The  receivers  of  dbigei  could  be  banished  from  Italy 
for  ten  years.     (D.  47, 14,  8,  8.) 

(2.)  Persons  stealing  by  night,  or  from  baths,  could  be  sent  to  public  works  for  a 
time,  or  for  life.     (D.  47, 17,  1.) 

(8.)  Housebreakers  (ejgrtictores)  by  night  were  beaten  and  sent  to  the  mines  ;  if  by 
day,  then  to  the  public  works  for  a  time,  or  for  life.     (D.  47,  18,  2.) 

(4.)  Directarii,  or  persons  that  sneak  into  houses  to  steal,  might  be  sent  to  the 
public  works,  or  flogged,  or  relegated  for  a  time.     (D.  47, 11,  7.) 

(•*).)  Stealing  from  a  house  on  fire  was  punishable  under  the  lex  Julia  de  vi  puUica 
with  banishment  (B.  48,  6,  5),  and  stealing  from  a  vessel  wrecked  was  severely 
pnnishable.     (D.  48,  7, 1,  2.) 

2.  Robbery. 

(1.)  Highway  robbers  were  punishable  with  relegation,  or  the  mines;  or,  if  frequentiy 
convicted,  with  death.     (D.  48,  19,  28,  10.) 

(2.)  If  a  number  of  persons  assembled  with  weapons  to  attack  a  house  for  the 
purpose  of  robbery,  the  penalty  was  death.     (D.  48,  6, 11.) 

(3.)  To  attempt  to  obtain  money  by  threatening  an  accusation  of  crime,  was  visited 
with  punishment,  as  by  the  ^ea;  Cornelia  defaUis,     (D.  47, 18,  2.) 

p.  Immoveables. 

1.  Forcible  Ejectment. 

(1.)  The  ejectment  of  a  man  from  his  land  with  weapons  was  punished  with 
banishment  under  the  lex  JvUa  de  vi  pMica  (D.  48,  6,  8,  6) ;  if  by  an  assembly 
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without  we^MDB,  the  ponidunent  was  fine  under  the  Ux  Julia  de  vi  privata,  (D.  48, 
7,  5  ;  C.  9. 12,  6.) 

(2.)  He  wfaoee  slaves  have  taken  anns  with  his  knowledge  and  approval  to  aoqime 
or  recover  possession  of  an  immoveaUe,  was  punishable  under  the  Ux  CormeUa  di 
SicariU.     (D.  48,  S,  3,  4.) 

2.  The  oflfence  of  raising  fire  was  punished  in  serious  cases  with  death  (D.  4S,  8, 
10) ;  otherwise  less  severely.     (D.  48, 19,  28,  12.) 

n.  Offences  in  respect  of  Things  not  subject  to  Ownersh^. 

1.  PeevJiUtu. — No  one,  unless  pennitted  by  law,  oould  carry  or  cause  to  be  carried 
away  or  converted  to  his  own  use  anything  sacred,  public,  or  devoted.  (D.  48,  IS,  L) 
Hus  prohibition  was  extended  to  the  moveables  belonging  to  cities  by  a  reecript  of 
Hadrian.  (D.  48,  13,  4,  7.)  The  hx  Julia  PeeukUu*  {Hrovided  a  penalty  of  fOTifoU 
(Paul,  Sent  5, 27, 1) ;  but  at  a  later  period  the  punishment  was  the  mines  far  commnii 
people  (D.  48,  19,  38),  or  exile  for  persons  of  rank.  (D.  48,  13,  5,  2.)  See  alas 
J.  4,  18,  9. 

2.  SacrUegitm  is  strictly  the  theft  of  a  sacred  or  public  moveable.  (D.  48,  IS,  4, 
2.)  The  punishment  was  the  mines,  or  deportation  for  persons  of  rank  ;  or  if  foree 
were  employed,  death.     (D.  48,  13,  6,  pr.) 

3.  Criwitti  tepuicri  violaU  was  an  offence  oonstmctivdy  established  by  the  lex  Jidia 
di  vi  publico.  It  was  any  act  that  prevented  the  proper  sepulture  of  the  dead  (D.  47, 
12,  8)  ;  as,  «.</.,  obliterating  inscriptions,  overthrowing  a  statue  or  column,  carrying 
away  a  portion  of  the  tomb  (C.  9,  19,  1),  or  despoQing  the  dead  bodies.  If  the  ofifenoe 
was  committed  by  force,  the  punishment  was  death  ;  if  without,  condemnatiaii  to  the 
mines.  (D.  47,  12,  3,  7.)  Death  was  also  the  punishment  for  removing  the  bo<fies 
and  bones  of  the  dead,  except  in  the  case  of  persons  of  rank,  who  were  subjected  to  no 
severer  punishment  than  deportation.     (D.  47, 12,  11.) 

(d.)  Bights  in  permmam.    Contract. 

L  Fraudulent  Contracts. 

A  person  making  a  contract  with  reference  to  a  thing  over  which  he  had  no 
power  to  contract,  was  guilty  of  the  crime  of  Stdlionaius  (C.  9,  34,  8)  ;  as,  for 
example,  by  contracting  a  second  mortgage,  concealing  a  prior  mortgage  (C.  9, 
34,  1),  or  selling  the  same  thing  twice  over  (D.  48,  10,  21),  or  paying  a  debt  with 
property  pledged  to  another.  (D.  47,  10,  3,  1.)  The  penalty  was  for  common  peofde 
in  opui  metaUi ;  for  persons  of  rank,  relegation  or  degradation.     (D.  47,  10,  3,  2.) 

n.  Compelling  a  person  to  enter  into  a  contract  by  force,  was  punished  under  the 
Ux  Julia  de  rt,  which  also  rescinded  the  obligation.     (D.  48,  6,  5.) 

IIL  Forging  a  chirograph  or  altei;ing  accounts  was  punishable  with  relegatioQ. 
(D.  47,  10,  18,  1.) 

(s.)  Rights  ffi  personawi.    Status. 

I.  Patron  and  Freedman. 

A  freedman  falsely  repieeenting  himself  as  freebom  was  punishable  under  the  la 
ViMdUa.     (C.  9,  21,  1.) 

II.  Parent  and  Child, 

To  palm  off  on  a  person  a  supposititious  child  was  a  crime ;  only  the  penoi 
aggrieved  could  prosecute.     (D.  48,  10,  30,  1.) 

IIL  Husband  and  Wife. 

1.  AdulUrium,  in  later  times,  rested  upon  tiie  Ux  JuUa,  whidi  abrogated  all  prior 
enacbnents.  (Mos.  et  Rom.  Leg.  CoUat.  4,  2.)  The  infiddity  of  the  husband  vai 
not  a  crime,  but  only  the  infidelity  of  the  wife  <C.  9,  9,  1),  on  account  of  the  < 
of  introducing   strange  children  to  the  husband.      (D.  48,  5,  %  1.)      It 
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essential  that  the  marriage  should  be  valid  according  to  the  requirements  of  the  civil 
law  (D.  48,  5,  13,  1),  for  even  a  girl  betrothed,  and  a  concubine  in  certain  cases, 
was  in  the  same  position  as  a  wife.  (D.  48,  5,  13,  5  ;  D.  48,  5,  13,  pr.)  The  woman, 
however,  must  be  in  a  respectable  position.  If  she  were  engaged  in  a  shop  (Paul, 
Sent.  2,  26,  11),  or  an  actress,  neither  she  nor  her  paramour  could  be  prosecuted.  (D. 
48,  5,  10,  2. )  By  the  lex  Julia  the  punishment  was  fine  and  relegation  in  the  case 
both  of  the  man  and  the  woman.  (Paul,  Sent.  2,  26, 14.)  Constantine  celebrated  his 
new  zeal  for  the  sacramental  idea  of  marriage  by  establishing  the  punishment  of  death. 
(0.  9,  9,  30,  1.)  It  may  be  presumed  that  this  extravagance  defeated  its  object,  and 
accordingly  we  find  that  Justinian  enacted  that  the  woman  should  be  whipped  and 
sent  to  a  monastery  for  two  years,  after  which  she  was  to  be  returned  to  her  husband. 
If  he  refused  to  take  her,  she  was  to  be  sent  back  to  the  monastery  for  life.  (Nov. 
134,  10.) 

The  liusband  could  prosecute  for  adultery,  but  only  if  he  divorced  the  woman 
immediately  on  discovering  her  offence.  (C.  9,  9, 26  ;  D.  48,  6, 2,  6.)  After  sixty  days, 
however,  and  up  to  four  months,  a  brother  or  uncle  of  the  woman  was  allowed  to 
prosecute.     (D.  48,  5,  14,  2  ;  D.  48,  6,  4,  1  ;  C.  9,  9,  30.) 

2.  By  a  rescript  of  Severus  and  Antoninus  it  was  determined  that  a  married 
woman  procuring  abortion  should  be  punishable  with  exile  for  defrauding  her  husband 
of  chUdren.     (D.  47,  11,  4 ;  D.  48,  8,  8.) 

8.  It  was  an  offence  to  attempt  to  seduce  a  married  woman,  or  to  persuade  her  to 
divorce  her  husband.  (D.  47,  11,  1,  pr.)  Hadrian  sentenced  to  relegation  for  three 
years  a  man  who  took  another  man's  wife  to  his  house,  and  thence  sent  a  bill  of 
divorce  to  her  husband*     (D.  24,  2,  8.) 

(f.)  Offences  in  relation  to  Inheritance. 

I.  Crimen  expHatae  hereditatis. 
Before  an  heir  entered  on  an  inheritance,  or  obtained  possession  of  moveables 
belonging  to  it,  he  had  not  such  a  title  as  would  support  an  action  for  theft.     (D.  47, 
19,  2,  1. )     Hence  it  was  made  an  offence  to  carry  off  any  goods  belonging  to  the 
inheritance,  the  punishment  being  in  the  discretion  of  the  judge.     (D.  47, 19,  1.) 

II.  Offences  as  to  Wills. 

1.  He  that  carries  away,  conceals,  takes  by  force,  rubs  out,  or  re-seals  a  will  or 
eodiciUi  (Paul,  Sent  4,  7,  5) ;  or, 

2.  He  that  knowingly  writes,  seals,  or  causes  to  be  written  or  sealed,  a  forged  will 
or  codiciUi ;  or, 

3.  He  that  opens  the  will  of  a  man  during  his  life,  was  punishable  under  the  Ux 
Comdia  de  foists.     (D.  48,  19,  38,  7.) 

4.  The  punishment  of  that  statute  was  extended  by  an  edict  of  Claudian  to  those 
that  in  writing  a  will  wrote  a  legacy  with  their  own  hands  for  themselves  or  for  any 
one  in  their  potesUu  (D.  48,  10,  22,  1  ;  D.  48,  10,  15),  unless  the  testator  was  proved 
to  have  given  his  sanction.     (D.  48,  8,  1,  8  ;  D.  48,  8,  13,  8.) 

CRIMINAL   PROCEDURE. 

Under  the  Monarohy,  jurisdiction  over  crimes  belonged  to  the  Kings.  The  Consuls 
inherited  their  powers,  but  very  soon  their  authority  was  curbed.  The  lex  Valeria 
(B.O.  508)  is  said  to  have  restricted  the  trial  of  capital  offences  to  the  ComtHa  Cwriaia  ; 
the  XII  Tables  recognised  the  Comitia  CerUuriata  in  such  cases.  The  tribunes  of 
the  people  could  also  bring  accusations  beforo  the  Comitia  TribiUa,  but  this  assembly 
could  inflict  no  higher  punishment  than  a  fine.  What  seems  xmdoubted  is,  that  for  a 
considerable  period  of  the  Republic  there  was  no  rogular  permanent  criminal  court, 
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and  accosationB  of  grave  crimes  could  only  be  dealt  with  by  the  Assemblies  oi  the 
Roman  people.  The  Senate  also  claimed  and  exercised  such  a  jurisdiction,  but  chiefly 
in  cases  where  the  public  peace  was  endangered,  or  malversation  was  charged  against 
important  officials.  For  small  offences,  the  magistrates  that  had  the  imperhtm  (as 
Consuls,  Praetors,  &c )  could  inflict  moderate  punishments  of  imprisonment,  fine,  or 
even  personal  castigation. 

It  b  to  the  ComUia  that  the  Supreme  Criminal  Courts  of  the  Bepublic  owe  their 
origin.  At  all  times  the  Comitia  exercised  the  power  of  referring  a  triiU  to  a  small 
body  or  committee  ;  but  it  was  not  until  B.0. 148  that  a  permanent  tribunal  or  quaeOio 
was  established  by  the  Ux  Calpumia  for  cases  of  official  extortion.  The  example  once 
set  was  speedily  followed,  and  Sulla  signalised  his«term  of  power  by  the  estabUshment 
of  a  number  of  Criminal  Commissions  {quaestiones  perpetuae).  These  wctc  estab- 
lished by  the  several  leges  Comdiote^  about  B.C.  80.  The  procedure  in  each  quaai^ 
was  determined  by  the  law  establishing  it  But  naturally  there  was  little  diffierenoe 
dther  in  the  constitution  or  procedure,  and  Augustus  in  his  2ez  Julia  jwUewmm  pmtH' 
corum  seems  to  have  prescribed  generally  their  procedure.  Each  permanent  Commiasioii 
consisted  of  a  President,  either  a  Praetor  or  special  jucfex  qtuieUionU,  and  of  jnron, 
who  were  very  numerous,  and  chosen  firom  the  lists  of  judicei.  The  jmx>rs  were 
selected  by  the  accuser  and  defendant,  each  choosing  one  hundred,  and  eac^  having 
the  power  to  reject  fifty. 

Under  the  Empire  a  step  was  soon  taken  that  foretold  the  extinction  of  Uie 
Bepublican  tribunals.  Augustus  took  away  the  criminal  jurisdiction  of  the  ComiUa, 
the  source  of  the  quctesHones  perpetu<ie.  He  also  enlarged  the  jurisdiction  ai  the 
Senate.  The  Prefect  of  the  city  by  degrees  absorbed  the  authority  of  the  quaeaUomei, 
and  in  the  reign  of  Severus  his  criminal  jurisdiction  was  unlimited  for  100  miles 
round  Home.  This  reign  marks  the  disappearance  of  the  old  quaestwnes.  Beyond 
the  radius  of  100  miles,  the  Praetorian  Prefect  or  the  Provincial  Governors  became 
the  highest  criminal  tribunals  next  to  the  Emperor,  who  in  criminal  as  in  civil 
causes  was  the  Supreme  Court  of  Appeal. 

In  a  trial  before  a  criminal  commission  {quaettio),  the  first  step  was  a  formal 
demand  {ddationem  nomtnu  poHulare)  by  the  accuser  of  the  authority  of  the  Court  to 
institute  criminal  proceedings.  After  the  lex  Jvlia  the  accuser  was  required  to  prefer 
a  formal  written  indictment.  A  record  was  then  made  of  it,  and  after  a  delay  of  not 
less  usually  than  ten  days  the  trial  began.  The  trial  was  open  to  the  public,  and 
witnesses  were  called,  and  speeches  made  on  both  sides.  Generally  the  case  for  the 
accused  was  wound  up  by  producing  witnesses  to  character  {laudatoret),  until  the 
abuses  of  the  practice  led  to  its  being  stopped  by  Pompey.  The  jurors  voted  from 
a  very  early  time  by  ballot. 


APPENDIX    No.    2. 

Again,  in  the  formula  set  forth  for  a  fanner  of  the  taxes,  the  fiction  is  this, 
that  whatever  is  the  sum  of  money  at  which,  if  in  old  times  a  pledge  had  been 
taken,  he  from  whom  it  was  taken  would  be  bound  to  redeem  it,  that  is  the 
sum  in  which  the  defendant  is  to  be  condemned.  But  no  formula  is  moulded 
on  the  fiction  of  a  condictio;  for  whether  it  is  money  or  some  determinate 
object  due  to  us  that  we  claim,  in  the  statement  of  claim  we  allege  thai  it 
ought  to  be  given  us ;  and  we  join  to  this  no  fiction  of  a  condictio.  We 
understand,  therefore,  at  the  same  time,  that  ih^  formulae  by  which  we 
state  our  claim  that  money  or  some  thing  ought  to  be  given  us  take  effect 
by  their  own  force  and  power.  Of  the  same  nature  are  the  actions  of  free 
lo^xij fduciae,  fugoliorum  gestorum^  and  countless  others.    (G.  4,  32-33.) 
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Penal  actions,  too,  in  great  numbers,  the  Praetor  has  brought  in  by  virtue 
of  his  jurisdiction.  Such  actions  may  be  brought,  for  instance,  against  the 
man  that  has  spoiled  any  entry  in  the  Praetor's  album;  against  the  man 
that  has  summoned  to  Court  a  patron  or  an  ascendant,  although  he  had  not 
obtained  leave  to  do  so  ;  against  the  man,  again,  that  has  rescued  by  force 
another  when  summoned  to  Court,  or  that  has  wilfully  induced  a  third 
person  so  to  rescue  him  ;  and  there  arfe  countless  others.    (J.  4,  6,  12.) 

The  next  division  is  that  some  actions  are  designed  to  I'ecover  a  thing,  some 
to  recover  a  penalty,  while  some  are  mixed.    (J.  4,  6,  16.) 

Actions  arising  from  misdeeds  {ex  maleficiis)  are  designed,  in  some  cases,  to 
recover  a  penalty  only,  in  other  cases  to  recover  both  a  penalty  and  the 
thing,  and  are  therefore  mixed.  The  penalty  only  is  what  one  recovers  in  an 
action  for  theft ;  for  whether  the  action  is  against  a  thief  taken  in  the  act  for 
fourfold  the  amount,  or  against  a  thief  not  taken  in  the  act  for  twofold,  it  is 
for  a  penalty  only  that  the  action  is  brought.  The  thing  itself  a  man 
pursues  by  the  fitting  action,  claiming  it  (that  is)  as  his  ;  and  this  whether  it 
is  a  thief  that  is  in  possession  of  it  or  any  one  else,  no  matter  who  ;  nay, 
more  than  that,  against  the  thief  also  a  condictio  for  the  thing  lies.  (J.  4, 
6,  18.)    , 

We  bring  an  action  sometimes  to  obtain  a  thing  only,  sometimes  a  penalty 
only,  sometimes  for  both  thing  and  penalty.  We  recover  the  thing  only, 
for  instance,  in  actions  arising  from  contract.  We  obtain  a  penalty  only  in, 
for  instance,  the  action  for  theft  or  for  injuritu;  and,  as  some  think,  in  that 
for  robbery,  for  we  can  avail  ourselves  of  both  a  vindicatio  to  recover  the 
actual  thing,  and  of  a  condictio.  But  we  recover  both  things  and  penalty  in 
those  cases,  for  instance,  in  which  we  bring  an  action  for  twice  the  amount 
against  a  man  that  denies  our  claim;  this  happens  in  an  action  for  the 
amount  of  a  judgment,  or  of  a  debt  paid  for  another,  or  of  wrongful  damage 
under  the  lex  Aguilia,  and  also  in  the  action  on  account  of  legacies  left  to 
a  determinate  amount /^r  damnationem,    (G.  4,  6-9.) 

The  action  for  robbery  is  mixed ;  because  in  the  claim  for  fourfold  is 
included  the  claim  for  the  thing,  while  the  penalty  is  threefold.  The  action 
under  the  lex  Aquilia  for  damage  is  mixed,  not  only  if  the  action  is  for 
twofold  against  a  man  that  denies  the  claim,  but  sometimes  also  if  one  brings 
an  action .  for  the  amount  simply  ;  if,  for  instance,  one  kills  a  slave  that  is 
Jame  or  blind,  who  within  that  year  was  sound  and  of  great  value,  then 
the  amount  one  is  condemned  in  is  the  highest  value  of  the  slave  within 
that  year,  according  to  the  arrangement  already  laid  down.  There  is  a 
mixed  action  against  those,  again,  that  have  put  off  giving  things  left  to  our 
very  holy  churches  or  other  venerable  places,  as  legacies  or  trusts,  until  they 
are  actually  summoned  before  a  judge.  Then,  indeed,  they  are  compelled 
to  give  both  the  actual  thing  or  money  left,  and  as  much  more  by  way  of 
penalty;   and  therefore  the  condemnation  is  to  be  twofold  the  amount. 

a.  4, 6, 19.) 

All  actions  in  rem  are  designed  to  recover  some  thing.  Of  the  actions 
in  personam  (against  a  person)  again,  those  that  arise  from  contract  seem 
all  for  the  most  part  designed  to  recover  a  thing ;  as,  for  instance,  those  in 
which  the  plaintiff  claims  money  on  loan  or  brought  into  a  stipulation ;  or 
again,  for  f^ee  loan,  deposit,  mandate,  partnership,  purchase,  sale,  letting  on 
hire,  taking  on  hire.    Evidently,  however,  if  an  action  of  deposit  is  to  be 
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brought  on  account  of  what  has  been  deposited  by  reason  of  a  sudden  out- 
break of  fire,  of  the  fall  of  a  house,  or  of  shipwreck,  the  Praetor  gives  an 
action  for  twice  the  amount,  if  only  the  action  is  against  the  man  with 
whom  the  thing  was  deposited,  or  against  his  heir  as  the  result  of  his  own 
fi^ud ;  and  in  that  case  the  action  is  mixed.     (J.  4,  6,  17.) 

All  actions,  moreover,  are  framed  either  for  the  amount  simply,  or  for 
twofold,  or  for  threefold,  or  for  fourfold  ;  but  no  action  goes  further.  An 
action  may  be  for  the  amount  simply,  as  are  those  that  arise  from  a  stipula- 
tion, from  giving  on  loan,  from  purchase  and  sale,  from  letting  on  hire,  from 
taking  on  hire,  from  mandate,  and,  in  fine,  in  many  other  cases.  We  may 
bring  an  action  for  twofold  against  a  thief  not  taken  in  the  act ;  for  instance, 
for  wrongful  damage  under  the  lex  Aquilia;  for  deposit  in  certain  cases ;  or 
again,  for  corrupting  a  slave.  This  action  is  open  to  us  against  the  man  that 
has  encouraged  or  advised  another's  slave  to  run  away  or  become  obstinately 
defiant  to  his  master,  or  to  beg^n  to  live  luxuriously,  or,  in  short,  in  any  way 
to  become  worse.  In  it  account  is  taken  also  of  the  things  the  slave  carried 
off  when  he  ran  away.  We  may  bring  such  an  action,  again,  for  a  legacy 
left  to  venerable  places,  according  to  what  we  have  said  above.  Q.  4, 6, 
21-23.) 

An  action  may  be  brought  for  fourfold,  as  against  a  thief  taken  in  the  act ; 
or  again,  for  what  has  been  done  under  the  influence  of  fear  {actio  quod 
metus  causa\  or  for  the  money  that  has  been  given  for  this  end,  that  he  to 
whom  it  is  g^ven  should  give  or  should  not  give  trouble  to  some  one  by 
trumping  up  a  charge  against  him.  An  actio  condictitia  also,  by  virtue  of  a 
statute,  arises  under  a  constitution  of  ours.  It  imposes  a  fourfold  penalt)- 
on  the  officials  that  carry  out  actions  if  they,  contrary  to  the  rule  of  our 
constitution,  have  exacted  anything  from  the  defendants.    (J.  4,  6,  25.) 

But  the  action  against  a  thief  taken  in  the  act,  and  that  for  corrupting  a 
slave,  differ  from  all  the  others  we  have  spoken  of,  at  the  same  time,  in  this 
point,  that  these  actions  are  in  any  case  for  double  the  amount  Those,  on 
the  other  hand — the  action  for  wrongful  damage,  that  is,  under  the  lex  Aquilia^ 
and  sometimes  that  for  a  deposit — are  doubled  if  the  claim  is  denied  ;  but  if 
it  is  owned,  the  action  given  is  for  the  amount  simply.  The  actions  -available 
for  things  left  to  venerable  places  are  doubled,  not  only  if  the  claim  is  denied, 
but  it  payment  of  what  is  left  has  been  put  off  until  by  order  of  our  magis- 
trates the  defendant  was  summoned.  If,  moreover,  the  defendant  owns  the 
claim,  and  pays  before  he  is  summoned  by  order  of  our  magistrates,  the 
action  is  given  for  the  amount  simply.  Again,  the  action  for  what  has  been 
done  under  the  influence  of  fear  differs  from  all  the  others  we  have  spoken 
of  at  the  same  time  in  this  point,  that  in  its  very  nature  it  tacitly  involves 
that  if  at  the  judge's  order  the  defendant  gives  up  the  actual  thing  to  the 
plaintiff,  he  must  be  acquitted.  In  all  the  other  cases  this  is  not  so  ;  but  in 
any  event  each  defendant  is  condemned  in  fourfold  the  amount,  as  is  the 
case  also  in  an  action  against  a  thief  taken  in  the  act.    (J.  4, 6,  26-27.} 
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Abetting  theft,  94. 
Abigei,  911. 
Abortion,  910,  913. 
Absence,  41,  125,  469,  501,  540. 
Absolutoria  judicia,  847. 
Abstinendi  jus,  692. 
Acceptilatio,  469-465. 
Accessio — Land  to  land,  129  ;  moveables 
to  land,  130-133  ;  moveables  to  move- 
ables, 133  ;  labour  to  moveables,  134  ; 

possessionis,  119-121,  209. 
Accrescere,  577,  578. 
Accomplices,  94,  95. 
Actio  aestimatoria,  332. 

ad  exhibendum,  189,  699. 

aquae  pluviae  arcendae,  188. 

Aquiliae,  185. 

arbitraria,  405,  825. 

arborum  furtim  caesarum,  105,  187. 

bonae  fidei,  796,  832. 

calunmiae,  859. 

certae  creditae  pecuniae,  813. 

commodati    (directa,  contraria,  ntilis), 
305,  520. 

communi  dividundo,  194, 195,  352. 

condictitia,  810. 

conduct!,  342. 

confessoria  de  usufructu,  238  ;  de  servi- 
tutibus,  254. 

damni  injuriae,  97,  185-187. 

de  aestimato,  370. 

de  dolo,  89,  361,  378,  468. 

de  dote,  162. 

de  eo  quod  in  certo  loco,  405. 

de  in  rem  verso,  434,  436. 

de  partu  agnoscendo,  76. 

de  pauperie,  186. 

de  peculio,  423,  435. 

de  pecunia  oonstituta,  386,  820. 

de  rationibus  distrahendis,  548. 

de  sepulcro  violate,  172. 

de  servo  corrupto,  38,  88. 

de  termino  moto,  103,  186. 

de  tigno  injuncto,  130,  188. 

depensi,  389. 

depositi  (directa,  contraria,  utilis),  308, 
520. 

empti,  332. 

emphyteuticaria,  258. 

ex  sponsu,  353,  516. 

ex  stipulatu,  162,  163,  289,  332,  544. 


exerdtoria,  437,  488. 

familiae  erciscundae,  195,  698. 

fiduciae,  263. 

finium  regundorm,  192. 

furti  (180-182) ;  concept!,  183  ;  oblati, 

183  ;    prohibiti,  183  ;   non  exhibiti, 

184. 
hjpothecaria,  275. 
in  factum  (lex  Aquilia),  98,  99. 
in  factum  praescriptis  verbis,  162,  241, 

333,  361,  370-374. 
in  personam,  x.  825. 
in  rem,  x.  827. 

injuriarum,  9-11,21, 40,49,  83,165,167. 
institoria,  438. 
interrogatoria,  842. 
judicata  869,  871-873. 
locati,  342. 
mandati  (directa,  contraria),  316,  389, 

397. 
mutui,  300. 
negatoria   de  usufructu,  238 ;  de  ser- 

vitute,  255. 
negotiorum  gestorum,  486,  555. 
noxalis,  21,  39. 
oneris  ferendi,  255. 
Pauliana,  882. 

per  judicis  postulationem,  816. 
per  manus  injectionem,  870. 
per  pignoris  capionem,  884. 
pigneratitia,  276. 
praejudicialis,  827. 
pro  socio,  351,  352. 
Publiciana,  117,  203,  205,  254. 
Fubliciana  rescissoria,  125. 
quasi  ex  maleficio,  9.5. 
quasi-Serviana,  275,  770. 
quod  jussu,  435. 
receptitia,  386. 
redhibitoria,  332. 
rei  uxoriae,  162. 
Rutiliana,  878. 
Bacramenti,  813. 
Serviana,  275,  565. 
superficiaria,  259. 
tributoria,  424. 

tutelae  (directa,  contraria),  543-545. 
utilis  curationis  causa,  550. 
venditi,  332. 

vi  bonorum  raptorum,  184,  185." 
utilis,  xlv.  381,  447,  562. 
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Actus,  224.  .  ^ _- 

Addictio  bonorum  libertatis  causa,  662- 

564. 
Addictio  in  diem,  41L 
Addictus,  874. 
Ademptio  legatorum,  767. 
Additio  hereditatiB,  690-696. 
Adjudicatio,  826. 
AdmissiouB,  842. 

Adoption,  58-66  ;  history  of,  59,  60,  6J  ; 
and    disherison,    699;    and    intestate 
succession,  665,  666. 
Adpromissio,  385. 
Adscriptitii,  17. 
Adsertor  libertatis,  29,  40. 
Adsiduus,  806.  ,      ^ 

Adstipulatio,  383,  384, 470  ;  by  slave,  426. 
Adultery,  crime  of,  508,  902,  912. 
Adversaiia,  292. 

Adverse  possession,  198-200,  216. 
Advocates,  868,  869. 
Aedile,  jurisdiction  of,  166,  792. 
Aedile,  edict  on  wild  animals,  103  ;  Sale, 

326-329. 
Aerarium,  166,  231. 
Aes  equestre,  884. 
Aes  hordearium,  884. 
Aes  militare,  884. 
Aestimatio  litis,  191. 
Affines,  intermarriage  of,  506. 
Affirmator,  586. 

Agency-actions,    817,   861-868;     cases 
like,     443-445 ;     contract,     428-443  ; 
delict,   9  ;   possession,   198-211  ;    pro- 
perty, 177-180,  216. 
Ager,   assignatus,   limitatus,   180 ;    arci- 
finius,  130  ;  compascuus,  246  ;  publicus, 
204,  205  ;  vectigalis,  166,  255. 
Agnates,  intermarriage  of,  '>05,  606  ;  as 
tutores,  530,  550  ;  succession  of,  654, 
656,  671-673. 
Agnitio,  468,  701. 
Agreements  (pacta),  xi.  234, 249, 257, 271, 

281,  374-379.       . 
Agrimensores,  851. 

Alienation— Restriction    on— of    slaves, 
14;    by  procurator,   86  ;  of  property, 
173-177,  762-764. 
Alieoi  juris,  48,  49. 

Aliens- Actions,  818,  819;   heirs,  643; 
marriage,  .503;  nomina  transcriptitia, 
295  ;  possession,  206-208  ;  potestas,  44; 
sale,  320  ;  stipulatio,  287  ;  trusts,  643 ; 
tutela,  536 ;  wills,  615. 
Alluvio,  129,  228. 
Alveus  derelictus,  129. 
Ambiguity,  771,  775-782. 
Ampliare  litem,  846. 
Anastasian  Rescript,  68. 
Ancestral  worship,  665. 
Aneclogistos,  524. 
Anniculi  probatio,  52,  498. 
Annuity,    how    construed,    465 ;    table, 
573 ;  legacy  of,  728. 


Annona,  908. 
Antichresis,  267. 
Apochae,  257,  456. 
Apostoli,  888. 
Apparitores,  884. 
Appeals,  885-889. 
Appellatio,  885. 
Apportionment,  227,  718. 
Aquae  et  ignis  interdictio,  42,  7S. 
Aquae  pluviae  arcendae,  lOS. 
Aquaeductus,  244. 
Aquaehaustus,  245. 

Aquilian  stipulation,  459. 

Arbiter,  349,  366,  795,  796. 

Arbitraria  formula,  836,  837. 

Arbitrium  viri  boni,  235,  340. 

Arcarium  nomen,  293. 

Argentarii,  273,  387,  389,  473,  882.  8^ 
900. 

Aristotle,  16. 

Arrhae,  331,  332  ;  sponsalitiac,  516. 

Arrogatio,  xxxv.  69-62,  560-662. 

As,  divisions  of,  581. 

Assessors,  803,  804. 

Atrox  injuria,  10. 

Auctoritas,  86,  618-522,  548. 

Auditorium  sacrum,  800. 

Austin,  Mr.  J.,  85,  232,  905. 

Avulsio,  129. 

Bankruptcy,  xi  877-881. 
Barter,  317,  369,  370. 
Beneficium    abstinendi,    69i ;      oed«Bd- 
arum  actionum,  398  ;    divisioiua,  398 ; 
excussionis  sen  ordinis,  276,  388,  35S ; 
quinquennalium,  880. 
Bentham,  Jeremy,  xvi.  857. 
Betrothal,  507.  516,  516. 
Bishops,  75,  897. 
Blind,  the,  wiUs  of,  591. 
Boethius,  79,  355,  356. 
Bona  fides  in  usucapio,  122-124. 
Bona  fide  possessor,  91,  101,  181,  W 
190-192,  200,   210,    700 ;  acquires  by 
slave,  178. 
Bona  materna,  148,  149,  272. 
Bona  vacantia,  680. 
Bonorum  possesdo,  xxxv.  564,  659-WI, 

701,  703  ;  sine  re,  cum  re,  627,  661. 
Brevi  manu  delivery,  137. 
Burden   of    proof,   40,    238,    4S0,   W5, 

898. 
Burying-gpound,  171, 172. 

Caddca,  681,  731,  782. 

Calpumianum  judicium,  841. 

Calumnia,  646,  859,  907. 

Capital  punishment,  906. 

Capitis  deminutio,  70-74,  286,  851, 412. 

426,  606,  642,  651,  561,  627. 
Captatoria  insUtutio,  764. 
Captivity,  24,  125,  601,  615, 
Carbonianum  Edictum,  701. 
Carmen  fomosum,  4. 
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Cascellianuin  judicium,  841. 

Castration,  910. 

Catoniana  regula,  766. 

Causa,  190,  399,  712,  718;  data  causa 

non  secuta,  476  ;  evictionis,  323 ;  falsa^ 

741,  742  ;  sine,  417. 
Cautio,  295;  judicatum  solvi,  866.;  ju- 

dido  sisti,  806  ;  juratoria,  864 ;  Mud- 

ana,  756. 
Censuale  offidum,  594. 
Census,  29,  30. 
Centenarii,  684. 

Centumviri,  700,  797-799,  812,  820. 
Cessio  bonorum,  351,  879. 
Cessio  in  jure,  6^  115,   116,  233,   287, 

248,  696. 
Cessio    nominum    vel    actionum,     446- 

448. 
Character,  evidence  of,  893. 
Chirographa,  294,  296,  729. 
Churches,  170,  468,  472,  479,  620. 
Cicero,  2,  46,  81,  117,  150,  263,  293,  295, 

415,  510,  548,  549,  566,  585,  629,  657, 

793-799,  806,  808,  821,  895. 
Circumstantial  evidence,  891. 
Citizenship,  41-43,  54,  643. 
Clam,  106. 
Clausula  codicillaris,  648 ;  prorogationis, 

747. 
Codex  accepti  et  ezpensi,  292. 
Codex  -  Gregorianus,       Hermogenianus, 

Theodoeianus,  xlviii 
CodiciUi,  644-647. 
Coemptio  fiduciae  causa,  77,  5*^1,  616  ;  in 

manum,  78,  79,  551,  560,  561. 
Coemptionator,  83,  532,  551,  561. 
Cognates,  intermarrige  of,  504;  as  tutores, 

531  ;  inheritance  by,  674-677. 
Cognitor,  862. 
Collatio  bonorum,  668. 
CoUege  of  Pontiflb,  xlii 
Collegium,  170. 
Colon!  inquilini  adscriptitii  and  censiti, 

17,  18. 
Colonus,  335. 
Comitia  calata,    585  ;   Centuriata,  xlvii. 

906-913  ;  Curiata,  xlvii.  30,  585,  658  ; 

Tributa,  xlvii  913. 
Comndxtio,  135. 
Commerdum,  53,  419. 
Commodatum,  90,93,  102,  220,  301-305, 

358. 
Compensatio,  831-883. 
Compensation  for  improvements,  see  Im- 
provements. 
Comperendinus  dies,  84'>. 
Conceptio  formularum,  824. 
GoncubinatuB,  56,  498,  514,  515,  622. 
Concubines,  g^ts  to,  174  ;  inheritance  by, 

622. 
Condemnatio,  826,  834. 
Condiotio,     816-818 ;     certi,    289,    300, 

865,  366  ;   ex  lege,  810  ;  furtiva,  184  ; 

indebiti,  478,  480. 


Conditio  casualis,  755  ;  extrinsecus,  751 ; 
mixta,  755;  potestiva,  754;  praepostera, 
412  ;  si  volet,  757. 

Condition — contract,  407-413;  expensila- 
tio,  294  ;  fulfUment  of,  752  -  7f)6  ;  im- 
possible and  illegal,  411,  412,  7o9,  76% 
766  ;  inheritance,  608  ;  legacy  and 
wills,  70'),  7l'»,  748-7.'^9 ;  manumission, 
31  ;  novation,  4^0  ;  restraint  of  mar- 
riage, 76^  ;  servitudes,  249  ;  suspensive 
and  resolutive,  410,  411  ;  usufruct, 
234 ;    conditional  rights,   how  valued, 

r)72. 

Condominiiuu,  192-194. 

Confarreatio,  80. 

Confessio  in  jmre,  842. 

Confusio,  IS*),  201,  257,  275,  469,  667, 

568. 
Conjectio  causae,  845. 
Conjunctim  (bequest),  731. 
Consan^^uinei,  655. 
Consertio  manuum,  814. 
Consideration,  valuable,  316,  317,  362-364, 
374,378,379;  want  of,  417;  illegal,  418. 
Consilium,  for  manumission,  35 ;   neces- 

sariorum,  55H. 
Consistorium,  800. 
Consolidatio,  235,  257. 
Constitutio,  xL  xlvii  319. 
Consuetudo,  xlv. 
Consuls,  jurisdiction  of,  791. 
Contract,    bonae  fidei   and  strict!  juris, 

865,  414  ;  def.  of,  279-281  ;  history  of, 

864-368  ;   impossible  and  illegal,  161, 

418-421  ;    unilateral,  executory,    exe 

cuted,  364. 
Contractus,  281. 
Contrarium  judicium,  859. 
Contrectatio  fraudulosa,  89. 
Contributory  negligence,  101. 
Contubemium,  498. 
Contumacia,  847. 
Contiitores,  526,  527. 
Conubium,  42,  52,  602-508. 
Conventio,  281. 
Conventus,  35. 
Convidum,  3. 
Copies,  895. 

Corporation,  29,  169,  170,  589,  619. 
Correality,  379-382,  463. 
Correi  stipulandi,  promiitendi,  380. 
Costs,  192,  857-860,  889. 
Creditor,  283. 
Creditum,  198. 
Cretio,    609,   692-094 ;     oontinua,    693 ; 

perfect,  693  ;  vulgaris,  692. 
Crime  and  delict,  904. 
Crimen  expilatae  hereditatis,  913. 
Crimen  sepulcri  violati,  912. 
Crimen  suspecti  t uteris,  546. 
Culpa,  see  Negligence. 
Cura,  518,  552-556. 
Curator,  428,  .'>07,  553,  564. 
Curatores  bonorum  distrahendorum,  879. 


Digiti 


ized  by  Google 


920 


INDEX. 


Curia,  57,  75. 

Custody  of  title-deeds,  678. 

Custom,  xL  819. 

Damages,  measure  of,  10,  38,  172,  182, 
185,  290,  470-472,  481. 

Danmosa  hereditas,  568. 

Damnum  infectum,  291. 

Damnum  injuria,  97-100,  107. 

Dardanarii,  908. 

Dare,  facere,  praestare,  281. 

De  Coulanges,  M.,  585,  658. 

De  dejectis  et  effusis,  9. 

Deaf  and  Dumb,  287,  536,  553,  616. 

Debitor,  283. 

Deceased  wife's  sister,  507. 

Decreta,  xlviii  836. 

Decurio,  57. 

Dedititius,  54,  495,  496,  615)  643,  689. 

Deductio,  815,  831. 

Deducto  usufructu,  233. 

Defensores  civitatum,  hZi. 

Degrees  of  propinquity,  649-651. 

Delatio  hereditatis,  691. 

Delatio  nominis,  914. 

Delegatio,  450-452. 

Delict,  XXX vL 

Delivery  of  res  mancipi,  116  ;  res  nee 
mancipi,  135-142. 

Demonstratio,  740,  741,  825,  835. 

Denuntiare  litem,  809,  810. 

Deportatio,  78,  906. 

Deposit,  90,  91,  220,  305-308,  355. 

Depositio  et  obsignatio,  274,  456. 

Derelictio,  112. 

Detentio,  210,  214,  220. 

Determinatio,  740. 

Detestatio  sacrorum,  585. 

Dictio  dotis,  159,  292. 

Dies  and  conditio,  407,  747-749  ;  cedit 
and  venit,  407,  408,  747-749  ;  certus, 
incertus,  407,  749,  750  ;  comitiales, 
860  ;  endotercisi,  861 ;  imperiales,  861  ; 
juridici,  861  ;  nefasti,  860. 

Diffareatio,  82. 

Directarii,  .%  911. 

Diriment  impediments,  503. 

Disherison,  594-600 ;  just  reasons  for,  604. 

Disjunctim  (bequest),  781. 

Dispensator,  20,  84. 

Distractio,  265. 

Divorce,  508-513. 

Divortium  bona  gratia,  509. 

Dolus,  313,  415-417,  483,  719,  742. 

Dominium,  defined,  85. 

D(matio  ante  vel  propter  nuptias,  163, 
104  ;  mortis  causa,  714,  732,  733. 

Dos,  150-163,  272,  394  ;  adventitia,  pro- 
fectitia,  and  receptitia,  152, 160;  fathers 
bound  to  give  a,  497  ;  legacy  of,  728. 

Ducenarii,  793. 

Duplicatio,  830. 

Duty,  viiL 


Edicts    in  rem,    zi  ;    perpetua,  xtir. ; 

repentina,  xliv.  ;  translatitia^  xliv. 
Edictio  actionis,  821. 
Effractores,  911. 
Ejectment,  104,  911,  912. 
Emancipated  children^-dlsheriaon,  59S ; 

succession  by,  663. 
Emancipatio,  66-69. 
Emphyteusis,  219,  255-258. 
Emphyteuta,  rights  of,  256. 
Emperor,  xlviiL  800. 
Emptio  bonorum,  878. 
Emptio-venditio,  see  Sale. 
Epigrammata,  4. 
Epistolae,  800. 
Equitable  contracts,  355-362. 
Equity,  xlvi  297,  302,  358. 
Eremodiciimi,  846. 
Ereptitium  legatum,  732. 
Ergastula,  13. 
Erro,  328. 
Error,   as  to  conubium,  53-55 ;  essential 

and  non-essential,  401-404;  reooveiy  of 

money  paid  in,  477-481  ;    in  legacr, 

739-743,  780. 
Eviction  of  buyer,  822,  323. 
Evidence,  889-901. 
Exceptio,  827-829,  855  ;  cogmton%  829 ; 

fori,    790 ;    litis    dividuae,    829 ;    nvi 

bonis   ceeserit,   396 ;    non    nnmeratee 

pecuniae,     295-297 ;     pact!    coove&ti, 

376  ;  rei  residuae,  829. 
Exchange,  317,  369,  370. 
'  Excusaiio  curatonmi,  555  ;  tutoium,  53i^ 

540. 
Exemptions  from  tntela,  586-540. 
Exercitor,  437,  438. 
Exheredatio,  594-600. 
Existimatio,  879. 
Expensilatio,  292-295,  354,  855. 
Expilata  hereditas,  913. 
Expromissio,  385,  450-452. 
Extraordinariae  cognitiones,  811. 

False  testoIont,  904,  907. 
Familiae  emptor,  586,  587,  628. 
Family,  the  Roman,  48,  58,  651. 
Fees,  advocates*,  841. 
Fiction,  117,  207,  562,  564,  565,  878. 
Fideiconmiissum  of  freedom,  SO,  41  ;  <4 

inheritance,  628-649,   703;   of  thiogi, 

710-712. 
Fidejussores,  385-399. 
Fidepromissor,  385,  390-392,  395-897. 
Fiduciae  contractus,  261-268,  856,  3»7. 

664. 
Fiduciarius  pater,  67. 
Filiusfamilias  (see  Potestaa)  ;  acqnisitic* 

by,  430  ;  contracts  of,  425  :  Iimuw  tn, 

299,  300;  marriage  of,  600 ;  tutor,  537; 

wills,  617. 
Fiscus,  112,  126,  166,  270,  271,  469,  5«2, 

577.  654,  680,  697. 
Flamen,  75,  78,  80,  82,  425. 
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Flumen  perenne,  168. 

Force,  penalty  for,  96. 

Foreclosure,  265-266. 

Forfeiture  of  inheritance,  697,  698. 

Formal  contracts,  352-356. 

Formalism  of  Roman  Law,  xlvi.  180. 

Formulae,  818-835  ;    in    factum  and  in 

jus,  824-826  ;  petitoriae,  821. 
Fossa,  168. 
Foster-child,  S*^.  - 

Fraudulent  alienation,  881-883  ;     manu- 
mission, 33-34  ;    sale  of  freemen,  26. 
Freedmen,  486-496,  508,  534,  538,  540 ; 

inheritance  of,  681-689. 
Fructuarium  judicium,  841. 
Fructuarius,  91,  96,  101  ;  rights  of,  227- 

230,  232  ;  duties  of,  231. 
Fructus,   190,  227,  229,  718;   perceptio, 

227  ;  separatio,  227  ;  lidtatio,  840. 
Fugitivus,  328,  419. 
Fundus  dotalis,  154. 
Furiosi,  8,  426,  501,  562,  617. 
Furtum,  86-96  ;    manifestum,  nee  mani- 

festum,  181;  conceptum  (lance  licioque), 

183,  184  ;  oblatum,  183. 

Gentiles,  656-659. 
Grenus  and  species,  400. 
Gifts*,  173-177. 
Glans,  188,  190. 

Habcrx  licebe,  322. 

Habitatio,  218,  240. 

Handwriting,  proof  of,  900. 

Harbours,  rights  in,  165,  166 

Heirs,  470,  566  ;  rights  and  duties  of,  565- 

576. 
Hereditas  defined,  664  ;  damnosa,  568 ; 

fideicommissaria,  628,  703;  jacens,  434,' 

621,  714  ;  usucapio  of,  123. 
Heres  extraneus,  653,  686,  691 ;   neces- 

sarius,  690 ;  suus  et  necessarius,  652, 

653,697.       ' 
Heretics,  38,  164,  501, 618,  623,  679,  897. 
Highways,  166-167. 
Hindoo  law  of  adoption,  60 ;  inheritance, 

565. 
Hire,  832-343  ;  and  emphyteusis,  834. 
Homicide,  910. 
Honorarium,  309,  341. 
Husband  and  wife,  175,  176,  498-614. 
Hypotheca,  261,  263-276. 

loNOKANCE  of  fact  and  law,  480. 

lllata  et  invecta,  272. 

Illustres,  11. 

Imaginaria  solutio,   461,    872 :  venditio, 

318. 
Immixtio,  691,  694. 
Impensae,  necessariae,   156,  268  ;   utiles 

157,  268  ;  voluptariae,  158,  193. 
Imperium,  789,  790,  848. 
Impetratio  actionis,  852. 
Impossibility,  418-420>  457,  458,  763,  759. 


Imprisonment  for  debt,  S?-*),  883. 
Improvements,    compensation  for,    131- 

133,  191,  268 ;  in  dos,  155-157. 
Impubes,  426,  508. 
In  bonis  habere,  116-119,  492,  532. 
In  diem  addictio,  411. 
In  judicio,  811. 
Injure,  811. 

In  jure  cessio,  see  Cessio  in  jure. 
In  jus  vocatio,  805. 
In  metallum,  906. 
In  opus  metalli,  906. 
Incerta  persona,  619,  644,  738,  789. 
Incorporeal  things,  distinction  criticised, 

xxxiii.  142,  217. 
Indictio,  231. 
Indigni,  697,  698. 
Indivisibility  of  servitudes,  242. 
Inductiones,  592. 
Induciae  quinquennales,  880. 
Infantes,  incapacity  of,  520. 
Infantiae  proximi,  520. 
Infamy,  11,  :i08,  357,  646,  547,  860,  878. 
Ingenuus,  487. 
Ingratus,  25,  66,  488,  534. 
Injuria,  1,  5,  6,  21,  49. 
Innkeeper,  liability  of,  95. 
Innominate  contracts  re,   360,  861,  368- 

874. 
Inofficiosum  testamentum,  600. 
Inquilinus,  17,336. 
Inquisitio  (tiitela),  529. 
Insinuatio,  593. 

Institor,  contracts  by,  438-440. 
Institutio  heredum,  607,  608. 
Instructus  fundus,  723,  724. 
Instrumentum,  190,  722,  723. 
Insults,  3. 

lutentio  in  formula,  826,  834. 
Intention,  117,  138,  212. 
Intercessio,  385,593,  450-452;  by  women, 

392  ;  by  Tribune,  886. 
Interdicts,    exhibitory,    prohibitory,   res- 

titutory,  196. 
Interdicts,  procedure,  835-841. 
Interdict  de  arboribus  caedendis,  188. 

de  aqua  cottidiana  et  aestiva,  253. 

de  clandestina  possessione,  212. 

de  doacis,  254. 

de  glande  legenda,  188. 

de  inspiciendo  ventre,  77. 

de  itinere  actuque  privato,  258. 

de  liberis  exhibendis  et  ducendis,  76. 

de  libero  homine  exhibendo,  41. 

de  migrando,  342. 

de  precario,  241. 

de  superficie,  259. 

de  vi  et  vi  armata,  104,  105,  186. 

fraudatorium,  883. 

ne  quid  in  loco  publico  fiat,  165. 

possessorium,  196. 

quasi -Sal vianum,  276. 

quod  legator um,  770. 

quod  vi  aut  dam,  108,  187,  210. 
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qaoniiD  bonorom,  196,  708. 

Salvianum,  196,  276. 

sectorium,  876. 

nti  possidetis,  107, 187,  197,  214. 

utrubi,  197,  214. 
Interest,  472,  473. 
Interitus  rei,  237,  457,  458,  769. 
Interpretation  of  wills,  770-782. 
Interrogatio  in  jure,  842-844. 
Intestabilis,  4,  547. 
Inventories,  674-.'>76. 
Invito  domino,  88. 
Irrelevance,  892,  894. 
Islands  formed  in  sea,  111;  in  rivers,  129. 
Iter,  244. 
Iteratio,  494. 

Jettison,  342,  343. 

Jews,  disabilities  of,  164,  608,  897. 

Joint-creditors,  380. 

Joint-debtors,  381. 

Joint-ownership,  192-195. 

Judex,  792-797 ;  pedaneus,  804  ;  Qoaes- 

tionis,  914. 
Judgment  debt,  24,  869,  873. 
Judicatum  solvi,  821. 
Judicis  postulatio,  816. 
Judicium — see  Actio. 
Jurisconsults,  xlii  xliiL 
Jurisdictio,  189. 

Jurisdiction,   its   nature,  786-788;  con- 
tentious, 789  ;  delegated,  789  ;  proro- 

gatio  of,  790. 
Jurisprudentes,  xlii  xliii  545. 
Jurisprudentia,  xxxvii. 
Jus,  meanings  of,  xxxvii. 

accrescendi,  577,  578,  610. 

Aelianum,  xlii. 

altius  non  toUendi,  247. 

arenae  fodiendae,  246. 

anreorum  annulorum,  490. 

calcis  coquendae,  246. 

Civile,  xxxviil  135,  144,  283,  287,  588, 
619. 

cloacae  mittendae,  248. 

cretae  eximendae.  246. 

de  personis,  analysed,  xxxiv. 

deliberandi,  (:92. 

Flavianum,  xlii. 
.  flaminis  recipiendi,  247. 

Gentium,  xxxviil  12,  23,  26,  42,  48, 
110,  113,  139,  164,  287,  293. 

honorarium,  xlv.  619. 

lapidis  eximendae,  246. 

Latii,  52,  53. 

liberorum,  539,  551,  669. 

Naturale,   xxxviil  26,  111,   130,  185, 
139,  164. 

navigandi,  244. 

offerendi,  270. 

oneris  ferendi,  246. 

Papirianum,  xL 

pascendi,  245. 

postliminii,  70-72,  633,  616. 


projiciendi,  248. 

protegendi,  248. 

Publicum,  privatum,  xxxvii  518,  587. 

Quiritium,  81.  88,  114,  116-119,  178, 
481,  492,  494,  682,  705,  707. 

rustioorum  praediorum,  248. 

scriptum,  xl 

stillicidii  recipiendi,  247. 

tigni  immittendi,  246. 

tripertitum,  xxxviil  xlii.  588. 

nrbanorum  praediorum,  243. 
Jusjurandum  in  jure,  844,  845. 
Justa  causa  manumissionis,  35. 
Justa  causa  (of  delivery),  138, 189. 
Justae  nuptiae,  498. 
Justus  titulus,  124,  188,  189. 

Landlord  and  tenant,  132. 

Landmarks,  removal  of,  103. 

Latini,  503. 

Latini  coloni,  72. 

Latini  Juniani,  28,  38,  492-494,  586,  615, 

648,  686-689. 
Latitare  fraudalionis  causa^  808. 
Laudemiimi,  258. 
Law,  defined,  viil 
Law  and  fact,  890. 
Law  of  citations,  xHil 
Leading  questions,  901. 
Legacy,  233,  249,  703-770. 
L^acy,  certainty  of,  788,  739. 
Legacy  of   aliment,  725  ;    chirograplii, 

729  ;  debts,  730 ;  fundus  cum  instro- 

mento,   722,   723  ;  fundus  instmctQi, 

72.3,   724;  land  or  houses,  722  724; 

mortgaged  property,  716  ;  provisiaoi» 

726  ;  wheat,  wme,  oil,  725. 
Legacy,  persons  charged  with,  784-7S6. 
Legacy,  specific,  715. 
Legacy,  words  making  a,  736,  787. 
Legatarius  partiarius,  781. 
L^tum  optionis,  743,  744. 
Legatum  erepticium,  732 ;   per  dumor 

tionem,  705-710,  713  ;  per  praeoe^ 

nem,  705-710,  713  ;  per  vindicatiooeffl, 

705-710,  713 ;  sinendi  modo,  705-710, 

713. 
L^B^  caducariae,  610. 
L^  actio,  521,  811-818. 
Legitima  portio,  600-606. 
Le^timatio  per  subsequens  matrimooioBt 

55-56 ;    per    oblationem    curiae,   57 ; 

per  rescriptum  principis,  57. 
L^timum  judicium,  848,  849,  858. 
Leonina  sodetas,  344. 
Lex  explained,  xL  xlvl 

Aebutia»  812. 

Aelia  Sentia»  83-87,  58,  54,   84,  426, 
487,  495. 

Anastasiana,  672. 

Apuleia,  397. 

Aquilia,  7,  97-102,  884,  479. 

Asinia  Antistia,  78.    . 

Atilia,  538,  550. 
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Atinia,  126. 

Oalpumia,  289,  816,  914. 
Oanuleia,  503. 
Cincia,  181,  174. 
ClaudiA,  551. 
ooinmissoria,  269,  411. 
Cornelia  de  edictis,  xliv. 

defalfflB,  71,  615,  903,  907,  911,  913. 

de  injuriis,  5. 

de  sicariis,  902,  907,  909,  910. 

de  sponsoribus,  392. 
curiata,  60,  587. 
Fabia,  2,  904. 
Falddia,  570^74,  580. 
Furia  Caninia,  87,  84,  738. 

de  sponsu,  396,  397,  399,  871. 

testamentaria,  569,  570. 
Gennda,  472. 
Hoetilia,  817. 
Hortensia,  xlvii 
Julia  ambitus,  904. 

de  adulteriis  et  de  fundo  dotal!,  83, 
154,  510,  902,  910,  912. 

de  maritandis  ordinibnB,  550. 

de  annona,  904. 

de  residuis,  904. 

de  vi  publica  sea  privata,  105,  903. 

et  Papia  Poppaea,  497.  501,  508, 
511,  516,  552,  577,  611,  618,  643, 
680,  682,  688,  709. 

et  Plautia,  126. 

et  Titia,  533,  550. 

judiciaria,  848. 

majestatis,  902. 

peculatus,  903. 

repetondamm,  904. 

vicesimaria,  392. 
Jtmia  Norbaius  27,  487,  492. 

VeUeia,  598. 
Maroia,  871. 
Meosia,  42. 
Petronia,  13. 
Pinaria,  793,  845. 
Plaetoria,  427,  554,  884. 
Poetelia  Papiria,  366,  875. 
Pompeia,  397,  903. 
Publilia,  xlvii.   389,  871. 
Begia,  3d.  xlvii  xlviii 
Kemmia,  907. 
Hhodia  de  jaotu,  348. 
Scribonia,  143,  248. 
Sempronia,  793, 
Silia,  289,  816. 
Valeria,  871,  913. 
Vectibulid,  29. 
Visellia,  494. 

Voconia,  570,  618,  648,  672. 
Zenoniana,  256. 
liibel,  3,  4,  910,  911. 
Xibelliu  conventionis,  468,  810. 
XiibelluB  repudii,  510. 
Liiberalis  causa,  39,  40. 
Ubertatis  onerandae  causa,  490. 
libertini,  486-496. 


Libertus  orcinus,  81,  88. 

Libripens,  83. 

Lidtatio  fructus,  840. 

Litem  suam  facere,  795,  826. 

Litis  aestimatio,  191. 

Litis  contestatio,  144,  899,  470,  822,  828, 

852-854. 
Litterae  dimissoriae,  888. 
Liturae,  592. 

Locatio-conductio,  332-343. 
Locator  operarum,  389  ;  opens,  339. 
Longa  manu  deliveiy,  136. 
Love  potions,  910. 
Ludd  interval,  426. 
Lucrativa  causa,  761. 
liucrativa  usucapio,  124. 
Luminum  servitus,  247. 

Maexiaka,  248. 

Magister  bonorum  vendorum,  879  ;  cen- 
sus, 594  ;  equitum,  801  ;  navis,  437. 
Maine,  Sir  H.  S.,  16,  44,  863,  864,  814, 

816,  885. 
Mala  fide  possessor,  131,  133,  135,  190- 

192,  200,  210. 
Mandpatio,  83,  113-115,  283,  248. 
Mandpium,  51,  82-84, 149,  178,  421-424, 

430. 
Mandate,  308-816,  361,  862,   386,    390, 

395,  398. 
Manilian  stipulations,  325,  326. 
Manumissio— censu.    28  ;    inter    amicos, 

32 ;  justa,  legitima,  solemnis,  publica, 

27  ;  per  epistolam,  32  ;  per  vindictam, 

28 ;  testamento,  28. 
Manus,    77-82,    511,    549 ;    acquisition 

from,  430 ;  and  contract,    424,    425  ; 

property  of  wife,  149, 178  ;  succession 

to  husband,  654. 
Marriage,  498-514. 
Master  of  a  ship  agency,  437  ;  liability  of, 

95. 
Matema  bona,  148,  149,  272. 
M*Lennan,  Mr.  J.,  45,  80. 
Mediastinus,  20. 
Mente  capti,  8,  426,  501. 
Merx  peculiaris,  424. 
Metus,  414,  415. 
Militia,  270,  494. 

Minors,  125,  427,  428,  480,  537,  552. 
Minus  petere,  833-835,  856. 
Missio  in  possessionem,  xi  877. 
Mistake,  money  paid  by,  477-481. 
Modus,  743,  751. 

Montesquieu  on  Sovereignty,  786,  787. 
Mora,  821,  473,  474,  710,  719. 
Morbus,  827. 
Mortgage,     259-276;    history   of,    260- 

262. 
Moe,  xl.  319. 
Muciana  cautio,  756,  757. 
Muntis  publictmi,  44,  393,  517. 
Mutatio  rei,  237,  275. 
Mutuum,  298-301,  358. 
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Natuealib  obuoatio.     See  Obligatio. 

Necessarii,  807. 

Negligence,  2,   99,  101,   303,   304,  806, 

313,  321,  337,  483,  523,  541,  719. 
Negotiorum  gestio,  481-486. 
Nexi  liberatio,  461. 
Nexum,  284,  285,  352,  355,  364,  365. 
Nexus,  114,  356. 
Niebuhr,  xlix.  205. 
Nomina  arcaria,  293  ;  transcriptitia,  292, 

294. 
Nominatim,  594. 
Nominator,  536. 
Novatio,  445-452. 
Novellae,  L 
Noxa,  21,  48,  51,  102 ;  caput  sequitur, 

22, 193. 
Noxae  deditio,  39,  268,  874. 
Nuda  traditio,  138. 
Nudum  dominium,  233. 
Nudum  jus  Quiritium,  118,  431. 
Nudum  pactum,  377. 
Nullity  of  judgment,  849,  850. 
Nuncupatio,  087,  •'^89. 
Nuntiatio  opens  novi,  xi. 
Nuntius,  442. 

Oaths,  646,  844,  858,  901. 

ObUtio,  456. 

Obligatio,    defined,    279,   281  ;    divided, 

283  ;  naturalis,  273, 282, 422, 427,  478  ; 

honoraria,  283. 
Obsequium,  25  487,  534. 
Oocupatio,  109-112. 
Officiales,  884. 

Omissa  causa  testamenti,  733,  734. 
Operae  server um,  218,  240. 
Operarum  obligatio,  292,  488-490,  497. 
Optionis  legatum,  743,  744. 
Optivus  tutor,  550. 
Orbi,  618,  643. 
Ordinarius,  20. 
Ordo  judlciorum,  850, 
Ortolan,  115,  143,  365. 
Ownership,  defined,  85,  222 ;  Quiritarian 

and  bonitarian,  116-118,  204-206,  431  ; 

of  dos,  153,  154. 

Pacttum  (see  Agreement) ;  de  constituenda 
dote,  378;  de  .constituto,  386-388, 
890-398  ;  de  non  petendo,  375,  378, 
462-465 ;  donationis,  378 ;  in  con- 
tinenti  and  ex  intervallo,  376,  377  ; 
in  personam  and  in  rem,  xi  462,  464 ; 
nudum,  377. 

Paraphema,  150. 

Parents  and  children,  inheritance,  6G8- 
671 ;  duties  of,  496-498,  602;  tutores, 
531,  532. 

Parricidium,  903,  909. 

Partition,  194. 

Partnership,  194,  344-352. 

Paterfamilias,  49. 

Paterfidudarius,  67,  68. 


Patrons,  486-496,  508  ;  as  tatores,  5%h 
Pauperies,  102. 

Pecoris  ad  aquam  i^ulsua,  245,  254. 
Pcculium  of  slaves,  see  Slave. 

Of  children,  146;   adventitiiiiD,  14$; 
castrense,     147,    617;  profecUtiaM. 
149  ;  quasi-caatrense,  147,  617  ;  and 
contract^  423,  424. 
Pecunia  constituta,  386-388,  890-398. 
Pecunia  non  numerata,  295-297. 
Pecunia  trajectitia,  300,  301. 
Pegasiana  Quarta,  634. 
Penalty— actions,  857-860, 915 ;  omtnei* 

471,472;  legacy,  712,  762. 
Per  aversionem,  141,  340. 
Per  capita,  679. 
Per  stirpes,  679. 
Perduellio,  906. 

Peregrini,  see  Aliens ;  dedititii,  495. 
Peremptory— edictum,  846;  exoeptiOk  82>. 
Periculum  rei,  140,  474. 
Perjury,  904. 

Persecutio  (extra  ordinem),  816. 
Person,  is  slave  a  ?  15 
Persona  publica,  61,  62, 
Petitio  hereditatis,  699. 
Pia  causa,  479. 
Pictures,  accession  to,  138. 
Pignoris  capio,  884. 
Pignus,  219,  263-276,  808.  855. 
Plagium,  910. 
Plato,  58. 

Plebiscitum,  xL  xlvi 
Plus  petere,  833-835. 
Pollicitatio,  281. 
Polygamy,  498. 

Pontifex  Maximus,  60,  80, 566,  818, 
Populi  scitum,  xlvii. 
Poesessio  longi  temporis,  142-145 ;  daa- 

destina,  212  ;  justa,  injusta,  210  ;  nate- 

ralis,  dvilis,   210;    vacua»  320,   715; 

vitiosa,  210. 
Possession,   189,   195-222;   as  eqmtaUe 

ownership,  200-201. 
Possessor,  bona  fide,  see  Bona  fide  pot- 


Postliminium,  70-72,  533,  615. 

Postulatio  actionis,  821. 

Posthumi,  597,  598,  619,  711,  789. 

Potestas  (patria),  43  ;  acquiuition  throvfh, 
430  ;  its  effects  on  contracts,  424,  4:25 ; 
divorce,  509;  inheritance,  596-5S5, 
652 ;  marriage,  500 ;  property,  144- 
149,  178 ;  tutela,  528  ;  loans  to  per- 
sons imder,  299,  300 ;  powen  of 
father,  44-47. 

Power  of  appointment,  642,  758. 

Praecipere,  640,  706. 

Praedia  rustica,  urbana,  248;  stipcndisni^ 
142 ;  tributaria,  142. 

Praediatura,  124. 

Praedes  litis  et  vindidanxm,  814,  83^ 
281. 

Praedium  dominans,  241 ;  sorriens,  S4L 
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Fraefectaa  Praetoris,  801;  urbi,  801,  802 ; 

vigilom,  494. 
Praejudicialis  formula,  827,  842. 
Praelegatum,  608,  707. 
Praescriptio,  830,  831. 
PraesumptioneB  facti,  899 ;    juris,  899  ; 

juris  et  de  jure,  899. 
Praetor  fideicommissarius,  630. 
Praetor,  jurisdiction  of,  xliv.  791,  792. 
Praetor's  Edict — 

Actio  noxalis,  39  ;  Publiciana^  117. 

Adjoining  proprietors,  107. 

Adjournments,  823. 

Agency,  434-440. 

Commodatum,  301. 

Conviciiun,  8. 

Corrupting  slaves,  19. 

Damnum  injuria,  101. 

De  glande  legenda,  108. 

De  suspensis,  5. 

Deposit,  305. 

Equitable  contracts,  859. 

Filiusfamilias,  injuria  to,  51. 

Formulae,  820-835. 

Heir  and  legatee,  784. 

Interdicts,  838. 

Intestate  succession,  669-662,  675, 
678-681  ;  succession  of  freedmen, 
684,  685. 

Manumission,  private,  27. 

Negotiorum  gestio,  481. 

Pacta,  375. 

Paterfiduciarius,  fraud  by,  68. 

Pauperies,  102. 

Pecunia  constituta,  386. 

Penalty  for  injuria,  10. 

Possession,  206  sq. 

Slander,  3. 

Slaves,  injuria  to,  20  ;  theft  by,  95. 

Summons,  806-809. 

Usucapio,  148. 

Wills,  587,  688. 
l^raevaricatio,  908. 
Precarium,  121,  218-220,  240. 
Prescription,  142-145, 167, 248,  257,  275, 

276  ;  in  contract,  465-469. 
President  of  Provinces,   507,   516,  802, 

803. 
Ihresumptions,  899 ;  death  of  legatee  and 

heir,  745,  746. 
Priority  among  creditors,  268-271,  575. 
Pro  donate,  dote,  emptore,  legato,  soluto, 

138. 
Pro  herede  gerendo,  694-696. 
Pro  religiose,  171. 
Pro  judicato,  871. 
Procinctus,  585. 
Proculians,  see  Sabinians. 
Procurator,  see  Agent. 
Procurator  Caesaris,  803. 
Procurator  in  rem  suam,  447,  579,  872. 
Prodigi,  428,  553. 
Prohibitive  impediments,  503. 
Proletarius,  806,  807. 


Proof,  891. 

Proof,  burden  of,  see  Burden  of  Proof. 
Prorogatio,  790. 
Prospectus,  247. 
Protimiseos  (pactum),  331. 
Proviniciale  solum,  126. 
Provocatio,  886. 
Psalterium,  4. 
Pubertati  proximus,  8,  520. 
Puberty,  542. 
Publicatio,  351,  878. 
Public  and  Private  Law,  xxxvii. 
Punishments,  905,  906. 
Pupillares  usurae,  643. 
Pupillus,    426,     427,     512,     518,     606, 
612-614. 

Qdaestiones  perpetdae,  914. 
Quantum  facere  potest,  162,  352,  471. 
Quantum  locupletior  factus  est,  520.  * 
Quarta  Antonina,  61,  601 ;  Falcidia,  571; 

Pega^iana,  634  ;  Trebelliana,  640. 
Quasi-contract,  192,  279,   280,  476-486. 

517,  667. 
Quasi-delict,  xxxvi.  95,  795. 
Quasi  ex  maleficio,  5,  9. 
Quasi-possession,  217-220. 
Quasi-traditio,  249. 
Quasi-usufruct,  226. 
Querela  inofficiosi  testamenti,  696,  606, 

699. 
Quinquaginta  dedsiones,  1. 
Quota  litis,  pactum  de,  421. 

Reasonable  time,  406. 

Kecepitia  actio,  386. 

Recuperatores,  35,  799,  800,  849. 

Redemptor  operis,  339. 

Redhibitio,  332. 

Relatio,  888. 

Relegatio,  73,  906. 

Remancipatio,  81. 

Hemissio,  251,  274. 

Remission  of  rent,  337. 

Replicatio,  829,  830. 

Repudium,  509. 

Res  aestimatae,  152 ;  communes,  164, 165 
divini  juris,  170;  fungibiles,  141,  142 
furtivae,  127  ;  in  judiciufii  deducta,  854 
incorporales,  142 ;  judicata,  854 
mancipi  and  nee  mancipi,  114,  115. 
126 ;  nuUius,  110  ;  publicae,  145, 
165-169;  religioeae,171  ;  sacrae,  170 
sanctae,  172 ;  universitatis,  169,  170 
vi  possessae,  127. 

Rescriptum,  xlviii.  800. 

Responsa  prudendum,  xL  xliii 

Restitutio  in  integrum,  414, 428,  568, 829, 
851. 

Restitutio  natalium,  491. 

Restitutio  ob  causam,  ob  conditionem,  ob 
indebitum,  ob  rem,  ob  transactionem, 
476. 

Restitution,  476. 
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Reus  promittendo,  stipulando,  283. 

Rex  sacrorum,  80. 

]{ight,  defined,  viiL 

Kight  in  personam  and  in  rem,  ix.  260,  334. 

Rivera,  public,  &c.,  168,  169. 

Robbery,  96. 

Rustici,  wills  of,  591. 

Ruta-caesa,  321,  329. 

Sabinianb  and  Proculians — abeolutoria 
judicia,  84 « ;  age  of  puberty,  542 ; 
agency,  443  ;  aliens  and  nomina  trans- 
criptitia,  295 ;  animals  as  res  mancipi, 
114;  barter  and  sale,  317,  318;  con- 
ditions, performance  of,  409 ;  damages 
in  lex  Aquilia,  185 ;  <lisherison,  596 ; 
hereditas  jacens,  434  ;  legacy  per 
yindicationem,  705  ;  per  praeoeptionem, 
706 ;  legacy,  place  of,  in  will,  710 ; 
mandate,  performance  of,  312  ;  neoes- 
sarii  heredes,  690 ;  slave  as  legatee, 
760;  solutio,  452;  specificatio,  134; 
sponsor,  449  ;  usucapio,  122  ;  usus,  239. 
Sacramentum,  189. 
Sacra  (privata,  gentiUtia),  60,  498,  566, 

658. 
Sacramentum,  813-815. 
Sacrilege,  912. 
Sale,   317-332;    affecting  title,  139;    of 

pledge,  265  ;  periculum  rei,  140-142. 
Sanguinolenti,  47. 
Satisdatio  de  rato,  865. 
Satisfaction  of  legitim,  603. 
Savigny,  74,  137,  177,  205,  210,219,221, 
222,  365,  366,  380,  403,  441-448,  468, 
796,  842. 
Sealed  will,  588,  589. 
Sea  and  sea  shore,  165. 
Secretarium,  860. 
Sectio  bonorum,  876. 
Security  from  tutores,  534-536. 
Secutorium  judicium,  841. 
Sedition,  907. 
Seduction,  5. 
Self-defence,  6-8. 
Semestria,  540. 

Senatus  Consultum  explained,  xlvii 
Apronianum,  619. 
Claudianum,  ^4,  42,  70,  560. 
Dasumianum,  41. 
Juncianum,  41. 
Largianum,  687. 
Macedonianum,  299,  800. 
Neronianum,  706-708. 
Orphitianum,  671. 

Pegasianum,  493,  631,  634,  638-640. 
Plancianum,  76-77. 
Rubrianum,  41. 
Sabinianum,  666-667. 
Sil&nianxmi,  698. 
Tertullianum,  699,  670. 
Trebellianum,  637,  638. 
Turpillianum,  908. 
Velleianum,  392-394. 
Vitrasianum,  41. 


Sententia  nulliuB  esse  mamenti,  849,  850, 

870. 
Separatio  bonorom,  568. 
Sequester,  220. 
Swri  poenae,  25,  70. 
Servitudes  and  possession,  218. 
Servitudes:  affirmative  and  n^ativei,  243, 
249, 250 ;  oontinuons  and  diMontinnoiis, 
252;     definite    and    indefinite,    224; 
personal  and  praedial,  222-225, 241-255; 
mrban  and  rural,  243. 
Set  off,  831-833,  855,  856.  • 
Silva  caedua,  155,  228. 
Sin  and  crime  disldnguished,  904. 
Sine  causa,  417,  418. 
Slander,  3. 

Slave :  abandonment  of  sick,  38;  acquisi- 
tion by,  178, 430,  431 ;  contract  made  by, 
421-424;  corrupting  a,  19;  cruelty  to, 
12-18;   delicts   by,   21,  22,  95;   iidr, 
620-622  ;  in  bonis,  431,  432  ;   injmia 
to,  19-21  ;  legatee,  760,  761 ;  peciilima 
of,  145,  146,  721,  726-728  ;  penan  a, 
15 ;    tutor,    536 ;   usufruotuaiy,    179, 
433 ;  witness,  622,  897. 
Slavery,  defined,  12,-18  ;  origin  of,  15-17. 
Societas     negotiationis     alicujos,     346; 
quaestns  et  lucri,  345 ;  onius  rei,  347  ; 
universorum    bonorum,     346 ;     vecti- 
galium,  346,  351. 
Solarium,  ,168,  717. 
Solidum,  in,  379,  397,  398,  544. 
Soldier's  will,  570,  390,  391,  618,  626. 
Solutio.  452-458. 
Sovereignty,  786. 
Specificatio,  134. 
Spendthrifts,  428,  553. 
Sponsalia,  353,  363,  515,  516. 
Sponsio,  215,  353,  385,  389-392  396,397. 

820,  836-840,  857. 
Sponsores,  385,  470. 
Sportulae  (doles),  810. 
Spurii,  497,  508. 
Stagnum,  168. 
Statuliber,  31,  422. 
Status,  xiil  475. 
StelUonatus,  912. 
Stilliddium,  247. 
Stipendium,  142,  231. 
Stipulatio,    285  -  291  ;    Aqniliana,    459  ; 
oommittitur,    323,    409,    410;    damm 
infecti,  291,   322  ;    de  dolo,  291  ;   de 
persequendo  servo,  291  ;  de  rato,  291  ; 
judicialis    and    praetoria,  290 ;    legm- 
torum  servandorum  causa,  291 ;  MaBi> 
lian,  326  ;    not  derived  from   nexQm, 
364-368  ;  reduced  to  writing,  289. 
Stnprum,  498,  908. 
Substitutio  exemplaris,  614  :    papiUans^ 

611-614  ;  vulgaris,  608-611. 
Substitution  by  fideioommissa^  641-64S. 
Succession,  universal,  559-564. 
Suggeetio  falsi,  416. 
Suggrunda,  248. 
Sui  juris,  48. 
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Sui  et  neceasarii  heredes,  690,  691,  697. 

Sui  heredes,  652,  653,  697. 

Summons,  805-811. 

SupeUex,  725,  771. 

Superficies,  258,  259  ;  solo  oedit,  130. 

Superinductiones,  592. 

Supprewio  veri,  416. 

Sureties,  385-399,  464. 

Syngraphae,  294,  295. 

Tabellio,  61,  270.  331,  591. 
Tabulae  adcepti  et  expensi,  292. 
Tacita  hypotheoa,  271. 
Talio  (retaliatory  punishment),  10. 
Taxatio,  826. 
Tender,  legal,  456. 
Tergiversatio,  908. 
Testamentif actio.  614,  623. 
Testamentum  iujustum,  non  jure  factum, 
624  ;  inofficiosum,  e>)0  ;  irritum,  624, 
626,  627  ;  nullius  momenti,  624 ;  *per 
aes  et  libram,  366,  367,  586 ;  ruptum, 

624,  626. 
Theft,  49,  86-96  ;  of  possession,  91  ;  of 

use,  90. 
Theophilus,  xxxix.  xlvii.  24,  28,   38,  35, 

36,  886,  387,  601,  651,  667,  879. 
Thesaurus,  111. 
Thief  caught  in  act,  24. 
Time,  how  reckoned,  493,  494. 
Torture,  901. 
Traditio,  116, 136-142. 
Transactio,  378,  476. 
Translatio  legatorum,  768. 
Translatitium  Edictmn,  xliv. 
Treason,  906,  907. 
Treasure-trove,  111-112. 
Trial,  new,  849. 
Tributum,  231,  142,  717. 
Trinoctimn,  80. 

Tripertitum  jus,  xxxviii  xlii  588w 
Triplicatio,  830. 
Trusts,  476,  477. 
Trust  upon  a  trust,  642. 
Turn  quem  ex  familia,  675,  684,  685. 
Tutela  dativa,  533, 534,  550 ;  impuberum, 

616-547 ;  legitima,  529-533,  550 ;  tes- 

tamentaria,  527-529,  549. 
Tutela  mulienun,  547-552,  616. . 
Tutor,  606,  644  ;    Atilianus,   533,  552 ; 

cessiciuB,    551  ;    duties    of,    518-525 ; 

fidudarius,  532,  551 ;  honorarius,  626 ; 

marriage  with  pupilla^   507 ;    optivus, 

550  ;   poenae  nomine,  712 ;  suspectus, 

541. 
Twelre  Tables,  xL  xli.  2,  7,  10,  45,  46, 

47, 97, 102, 106, 126, 130, 139, 172, 181, 

192,  308,  368,  603,  528,  531,  552,  566, 

569,  577,  579,  652,  654,  656,  661,  663, 

669,  673,  681,  684,  805,  812,  846-874, 

880,  884. 

UiTDE  cooNATi,  669,  678-677;  manumis- 
sons,  675. 


XJnde  deoem  personae,  676. 

IJnde  legitimi,  664. 

Unde  liberi,  663;   patron!  patronaeque, 

676,  684,  685. 
Unde  vir  et  uxor,  677-678. 
Universal  succession,  560,  561. 
Universitas,  169. 
Unskilfulness  as  negligence,  100. 
Usuarius,  91,  101  ;  rights  of,  238,  239. 
Usucapio,    95,   117,  119-128,   143,   144, 

248 ;  Ubertatis,  236,  252,  257.    - 
Usurae,  472,  872. 
Usureceptio,  124,  263. 
Usurpatio,  naturalis,  dvilis,  121. 
Usus  (usucapio),  80 ;  (a  servitude),  218, 

238-240  ;  and  commodatum,  301. 
Ususfructus,  218,  225,  229,  728. 
Uterini,  673. 

Uti  optimus  maximusque,  716. 
Utilis  actio,  xlv.  381,  447,  562. 
Utility.  xlvL 

Vacua  possbsbio,  320,  716. 

Vades,  809. 

Yadimonium,  809,  823  ;  deaertum,  846. 

Variance,  833,  866. 

Venditio  bonorum,  851,  877. 

Vema,  23. 

Vestal  virgins,  75,  552,  618. 

Veterani,  508,  589,  570. 

Vi  bonorum  raptorum,  96. 

Via,  244. 

Via,  publica,  privata,  vidnalis,  166. 

Viatores,  810. 

Vicarius  servus,  721,  727. 

Vigiles,  494. 

Vinculum  juris,  282,  465. 

Vmdex,  806,  870. 

Vindicatio,  76,  188-192. 

Vindiciae,  814. 

Vindicta,  29. 

Virilis  pars,  379. 

Vis,  106,  414,  415. 

Vis  civilis  et  festucaria,  814. 

Vitium,  327,  328  ;  noxae,  328. 

Vocatio  in  jus,  805-811.  • 

Vulgo  concept  497. 


Wild  animals,  110-111. 

Wills  and  codicilli,  584,  628,  647. 

Witchcraft,  909. 

Witnesses,  exclusion  of,  896,  897;  in 
codicilli,  645;  in  wills,  622-624; 
number  of,  897  ;  production  of,  900. 

Women,  disabilities  of,  61,  66,  426,  672  ; 
appearance  of  in  court,  808 ;  as  judices, 
794  ;  as  procurators,  867  ;  as  tutores, 
687  ;  ignorance  of  law,  excused,  480  ; 
intercessiones  of,  392 ;  married,  see 
Dos,  Manus ;  tutela  of,  547-552 ; 
wills  of,  616. 

Writing,  contracts  in,  289,  381. 
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